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PREFACE. 


I  BESPEAK  for  this  work  the  same  kind  and  courteous  consider- 
ation from  my  professional  brethren,  which  they,  whether  on  the 
Bench  or  at  the  Bar,  have  invariably  accorded  to  me  personally ; 
and  which  I  take  this  opportunity  of  most  heartily  acknowledging. 

The  notes  are  the  result  of  an  entirely  independent  perusal  of 
the  California  Reports,  the  Codes,  etc.,  etc.  The  decisions  quoted 
from  other  States  and  countries  are  chiefly  such  as  have  been 
relied  on  by  the  Supreme  Court  of  California.  The  references  to 
these  decisions  have  been  checked  as  far  as  possible. 

The  practice,  etc.,  in  Divorce  proceedings,  and  on  applications 
for  Writs  of  Habeas  Corpus  and  of  Error,  is  not  provided  for  by 
the  text  of  the  Code  of  Civil  Procedure.  To  supply  the  deficiency 
I  have  added  a  note  on  Divorce,  etc.,  at  the  end  of  Part  II,  Title  X 
(after  S.  827),  and  one  on  Habeas  Corpus  and  Writ  of  Error,  at 
the  end  of  Part  III,  Title  I,  Chap.  Ill  (after  S.  1105),  to  which 
portions  of  this  Code  the  subjects  respectively  seem  to  belong. 
Immediately  before  S.  607  will  be  found  a  summary  of  all  the 
sections  to  which  reference  is  likely  to  be  wanted  in  a  hurry  at 
nisi  priuSj  which,  it  is  hoped,  will  be  found  useful. 

The  numbers  at  the  outer  upper  corner  of  each  page  refer  to 
the  sections  on  that  page ;  the  pages  are  numbered  at  the  foot. 

The  Index  has  been  so  constructed  that  its  divisions  and  sub- 
divisions are  alphabetically  arranged.  It  refers  primarily  to  the 
sections;  but  the  page  is  added  where  necessary  for  convenient 
reference. 

Insuperable  difficulties  have  prevented  the  insertion  of  the 
rules  of  diflferent  District  and  County  Courts,  kindly  forwarded  to 
me  by  the  County  Clerks  for  that  purpose. 

I  am  indebted  to  the  publishers  of  Mr.  Olney's  edition  of  this 
Code  for  permission  to  make  use  of  their  Tables  showing  the 
terms  of  the  Courts,  and  the  sections  of  the  Practice  and  Probate 
Acts  corresponding  with  those  of  this  Code. 

E.  F.  B.  H. 

San  Fbancisco,  Janoaiy,  1877. 
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279 767 

280 768 

281.... 769 

282 770 

283 771 

284 772 

286 773 

286 774 

287 775 

288 776 

289 777 

290 778 

291 779 

292 780 

293 781 

294 782 


Prae. 
Act. 
295. 
296. 
297. 
298. 
299. 
300. 
301. 
302. 
303. 
304. 
305. 
306. 
307. 
308. 
309. 
310. 
311. 
312. 
313. 
314. 
315. 
316. 
317. 
318. 
319. 
320. 
321. 
322. 
323. 
324. 
325. 
326. 
327. 
328. 
329. 
330. 
331. 
332. 
333 
334. 
335. 
336. 
337. 
338 
339 
340 
341 
342 
343 
344 
345 


0,52 


346 950-64 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

358 

359 

360 

361 

362 

367 

368 

369 

370 

371 

372 

873 


Code  Pn&  Code 

Civ.  Proo.  Act.  Civ.  Proo. 

..  783  374 1132 

..  784  375 1133 

..  785  376 1134 

..  786  377 1138 

..  787  378... 1139 

..  788  379 1140 

..   789  380 1281 

..  790  381 1282 

..  791  382 1283 

..  792  383 1284 

..  793  384 1285 

..  794  385 1286 

..  795  386 1287 

..  796  387 1288 

..  797  388 1289 

..  803  389 1290 

..  804  390 997 

..  805  391 1879 

..  806  392 1879 

807  394 1880 

..  808  395 1881 

..  809  396 1881 

..  813  397 1881 

..  814  398 1881 

..  815  399 1881 

..  816  400 1883 

..  817  401 1884 

..  818  402 1985 

..  819  402 1989 

..  820  403 1986 

..  821  404 1987 

..  822  405 1988 

..  823  406 1990 

..  824  407 2064 

..  825  408 2065 

..  826  409 1991 

..  827  410 1992 

..  827  411 1993 

..  936  412 1995 

..  937  413 1996 

..  938  414 1997 

..  939  415 2067 

..  940  416 206&-9 

424 2iil2 

425 2013 

426 2014 

427 2015 

428 2021 

429 2031 

430 2032 

..  956  431 2034 

432 2020 

963  433 2024 

941  434 2025 

942  435 2026 

943  436 2027 

944  437 2083 

945  438 2084 

946  439 2085 

947  440 2086 

948  441  2087 

949  442 2088 

958  443 2093 

966  444 .....2096 

941  445 2097 

941  446 1000 

941  447 1855 

980  448 1982 

989  449 1905 

990  450 1905-22 

991  451 1906 

992  452 1907 

993  453 1900 

994  454 1930-31 


Prsc.         Code 
Act.       Civ.  Proo. 

455 1067 

456 1068 

457 1069 

458 1070 

459 1071 

460 1072- 

461 1073 

462 1074 

463 1075 

464 1076 

465 1077 

466 1084 

467 1085 

468 1086 

469 1087 

470 1088 

471 1089 

472 1090 

473 1091 

474  1C92 

475 1093 

476 1094 

477 .1095 

478 1096 

479 1097 

480 1209 

481 1211 

482 1212 

483 1213 

484 1214 

485 1215 

486 1216 

487 1217 

488 1218 

489 1219 

491 1220 

492 1221 

493 1222 

494 1021 

495 1022 

496 1023 

497 1024 

498 1025 

499 1026 

500 1027 

504 1028 

505 1029 

506 1030 

507 1031 

508 1032 

510 1033 

511 1035 

512 1036 

513 1057 

5)4... 1037 

515... 1003 

516 1004 

517 1005 

518 1006 

519 1010-16 

520.. .# 1011 

521 1012 

522 1013 

523 1014 

524 1015 

525 1047 

526 1048 

527 1050 

528 1052 

529 1053 

530 1054 

531 1046 

532 361 

634 842 
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COREESPONDING   SECTIONS — PbOBATE  AcT. 


Prac. 

Code 

Prac. 

Code 

Prac. 

Code 

Act. 

Civ.  Proo. 

Act. 

Civ.  Proc. 

Act. 

Civ.  Proc. 

535 

....  832 

568 .... 

870,539 

599 

. . .897-900 

536 

....  oo9 

569.... 

870 

600 

...  901 

538 

....  839 

570.... 

852 

601 

..  902 

539 

....  843 

571.... 

851 

602 

..  904 

540 

....  844 

572.... 

851 

603 

..  925 

541 

....  845 

573.... 

853 

604 

..  911 

542 

....  849 
....  861 
....  862 
....  863 

574 

855 

605 

606 

607 

608 

..  912 

544 

576 

886 

..  913 

545  

577 ... . 

887 

..  914-15 

546 

578 .... 

854-6-7 

..  916 

547 

....  864 

579.... 

469 

609 

..  917 

548 

....  865 
....  oo3 

580  ... 

859 

610 

611 

612 

...  918 

550 

581.... 
582..,. 

838 

833 

..  920 

551 

....  866, 538 

..  922 

552 

....  OOO 

583 

875-6 

613 

614 

616 

617 

618 

...  849 

553 

....  867 
. .  •  •  868. 

584.... 

875-6 

..  849 

554 

585 .... 

877 

...  906 

555 

....  869 
....  870 

586 .... 

890 

..  907-9 

556 

587  ... 

883 

...  910 

557 

....  870 
.  ..870 
....  870 

588 .... 

250 

619 

620 

621 

622 

.  919 

558 

589 ... . 

227 

...2019-20 

559 

590 

......  885 

...  748 

560 

....  870 
....  870 
870 

591 

890 

...  657 

561  

592 ... . 

870-1 

623 

624 

625 

626 

..  659 

562 

593.... 
594 ... . 

882 

891-2 

...  974 

563 

....  870 
....  870 

...  975 

564 

595  .. . 

894 

...  976 

565 

....  870 
....  870 

596 .... 

895 

627 

628 

...  977 

566 

597.... 

893 

...  978 

567 

..,.1057 

598.... 

896 

629 

...  979 

PROBATE  ACT. 

Probate 

Code 

Probate 

Code 

Probate 

Code 

Act. 

Civ,  Proc. 

Act. 

Civ.  Proo. 

Act. 

Civ.  Proo. 

2 

...  1294 

42.... 
43.... 

1350 

1351 

81 

82 

...1400 

3 

....1295 

..  1401 

4 

....1298 

44 .... 

1352 

83 

. .  1402 

5 

....1299 
....1300 

45 

1353 

84 

85 

. . . 1403 

6 

46 ... . 

1354 

...1404 

7 

....1298 

47.... 

1355 

86 

. . . 1405 

8 

....1299 

4o .... 

1356 

87 

...1406 

9 

.,,.1299 

49.... 

1356 

88 

...1411 

10 

....1302 

50.... 

1360 

89 

...1412 

11  

....1302 

51  ... 

1361 

90 ....  ', , 

...1413 

12 

1305 

52.... 

1365 

91 

...1414 

13 

....1303 

53 ... . 

1366 

92 

. . . 1415 

14 

....1304 

54 .... 

1367 

93 

...1416 

15 

1304 

56 ... . 

1369 

94 

...1417 

16 

1303 

56. . . . 

1370 

95 

..  1411 

17 

1303 

57 ... . 

1368 

t/O ...  ... 

. . . 1425 

18 

1307 

58 ... . 

1371 

97 

...1426 

19 

....1308 

59... 

1372 

98 

. . . 1423 

20 

1312 

....1315 

60.... 

1373 

99 

100 

101 

...1424 

21 

61. . . . 

62 

63. . . . 

1374 

1375 

1376 

. . .  U27 

22   .  . 

....1315 
1316 

. . . 1428 

23 

102 

. . . 1429 

24 

1317 

w4 .... 

65.... 

1377 

1378 

103 

...1430 

25 

....  1318 

104 

...1431-33 

27 

1322 

»323 

1324 

1327 

66 .... 
67. . . . 

OO . . . . 

1379 

1383 

1384 

105 

...1443 

28 

106 

...1444 

29  

107 

108 

. . . 1445 

30 

69 ... . 

1385 

...1446 

31.... 

1328 

1329 

70.... 

13H6 

109 

no 

. . . 1447 

32 

71  .. 

1362 

...1448 

33 

1330 

72.... 

1387 

Ill 

. . . 1449 

34.... 

1331 

1332 

73  ... 

1388-90 

112 

. . . 1450 

35 

74... 

1391 

113 

...1451 

36 

1333 

75 ... . 

1392 

114 

...1452^3 

37 

1338 

76. . . . 

1393 

115 

...1516 

38  . . • . 

1339 

77.... 

1396 

116 

. . . 1458 

39 

1340 

78.... 

1397 

117 

...1459 

40 

1341 

•  v  •  •  .  • 

1398 

118 

. .  1460 

41  .... 

1349 

80..  .. 

1399 

119 

...1461 

Prac.         Code 
Act.       Civ.  Proc. 

631 924 

633 921 

634 923 

635 925 

636 929 

637 930 

638 931 

639 932 

640 974 

641 933 

643 129-30 

645 1055 

646 1056 

647 17 

650 1057 

651 564-69 

652 564r-69 

653 1108 

654 548 

655 1918-19 

656. 388 

658 386 

659 387 

660 387 

661 387 

662 387 

663 1051 

664 596 

665 1034 


Probate       Code 
Act.      Civ.  Proo. 

120 1464 

121 1465-75 

122 1466 

123 1467 

125 :  ..1468 

126 1469 

127  1470 

128 1490-91 

129 1492 

130 1493 

131 1494-95 

132 1496 

133 1497 

134 ...1498 

135 1499 

136 1500 

137 1501 

138 1502 

139 1503 

140 1504 

141 1505 

142 1507 

143 1508 

144 1509 

145 1510 

146 1511 

147 1512 

148 1517 

149  1518 

150 1522-23 

151 1525 

152 1526 

153 1526 

153 1530-33 

154 1536 

155 .1537 

156 1538 

157 1539 

158 1540 


COKRESPONDING   SECTIONS — PeOBATB   AcT. 
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Probate 

Code 

Probate 

Code 

Probate 

Code 

Probate       Code 

Act 

Civ.  Proc. 

Act. 

Civ.  Proo. 

Act. 

Civ.  Proc. 

Act.      Civ.  Proc. 

159 

1539 

215 

. . . 1612 

272. 

. . . 1685 

337, 

1748 

160 

1541 

216 

...1613 

273. 

...1686  . 

338. 

1749 

161 

1542 

217 

...1614 

274. 

...1691 

339. 

1750 

162 

1543 

218 

...1615 

275. 

. . . 1692 

340. 

1751 

163 

1544 

1545 

219 

. . . 1616 

276. 
277. 

. . . 1693 
...1695 

341. 
342. 

1752 

164 

220 

...1617 

1753-5^ 

165...  . 

1546 

221 

...1618 

278. 

. . . 1696 

343 

1754 

166 

1547 

222 

. . . 1622 

279. 

. . . 1697 

344. 

. .  .....  1757 

167 

1548-50 

223 

...1623 

2s0. 

. . . 1698 

345. 

1758 

168 

1551 

224 

...1624 

281 

. . . 1436 

346. 

1759 

169 

..  ..1552 

225 

. . . 1625 

282. 

...1411 

347. 

1763 

170 

1553 

226 

. . . 1626 

283. 

. . . 1437 

348. 

1764 

171 

1554 

227 

. . . 1627 

284. 

. . . 1438 

349 

1765 

172 

1555 

228 

. . . 1628 

285. 

. . . 1439 

350. 

1768 

173 

1556 

229 

...ltJ29 

286. 

...1440 

351. 

1769 

174 

1557 

230 

...1630 

287. 

...1704-5 

352. 

1770 

175 

1558 

231 

...1631 

288. 

...1710 

353. 

1772 

176 

1559 

232 

...1632 

289. 

. . . 1709 

354. 

1773 

177 

1560 

233 

. . . 1633 

290. 

...1711 

355. 

1777 

178 

1561 

234 

...1635 

293. 

...1713 

356. 

1778 

179 

1562 

1563 

1564 

235 

236 

iOi 

. .  1636 

...1636 

. . 1637 

294. 
296. 
297^ 

...1716-17 

357. 
358. 
359, 

1779 

180 

...1719 

...1780 

181 

1781 

182 

1565 

238 

...1638 

298 

•^.Ss 

360. 

1782 

183 

1566 

239 

. . . 1643 

299 

■  © 

^ 

361 

- 1  /83 

184 

1567 

240 

...1644 

300 

GO 

Oi 

362. 

1784 

185 

1568 

241 

. . . 1645 

301 

CO 

363. 

1785 

186 

1569-70 

242 

...1646 

302.^ 

•  •  •  • 

. .  .1720 

364. 

1786 

187 

1569 

243 

...1647 

302. 

...1738 

365. 

1787 

188 

1571 

244 

. . . 1648 

302. 

...1739 

366. 

1788 

189 

1572 

245 

. :  1649 

304. 

...1728 

367. 

1789 

190 

1573 

246 

. . . 1650 

305. 

..  1729 

368. 

1790 

191 

1574 

247 

..1651 

305. 

...1741-42 

369. 

1806 

192 

1575 

248 

...1652 

306. 

...1730 

370. 

1774 

193 

1576 

249 

. . . 1653 

307. 

...1731 

371. 

1792 

194 

1581 

250 

...1658 

308. 

. . . 1732 

372. 

1801 

195 

1582 

251 

...1659 

309. 

...1733 

373. 

1802 

196 

1583 

252 

. . . 1660 

310. 

...1734 

374. 

1803 

197 

1584 

253 

. . . 1661 

311. 

. . . 1735 

375. 

1804 

198 

1585 

1586 

254 

aOO ...  • • • 

...1661 
. . . 1661 

312. 
3151 

...1736 

376. 
377. 

1805 

199 

1800 

200 

1587 

256 

...1661 

316 

378. 

1793 

201 

1588 

257 

. . . 1662 

317 

m 

379. 

1794 

202  .... 

1589 

^vO • • • •   ■ • 

. . . 1H65 

318 

^ 

• 

380. 

1795 

203 

..  ..1590 

259 

. . . 1066-67 

319 

o 
o 

CO 

381. 

1796 

204.,  .. 

....1591 

260 

...1668-69 

320 

382 

1776 

205 

1597 

261 

. . . 1675 

321 

■^4 

883. 

1807 

206  .... 

1598 

262 

. . . 1677 

322 

Q 

CO 

384. 

1775 

207 

1599 

263 

...1676 

323 

o 
« 

385. 

1791 

208 

....1600 

264 

...1678 

324 

cc 

386. 

1797 

209 

....1601 

265 

. . . 1679 

325 

387. 

1798 

210 

....1602 
....  1603 

266 

267 

. . . 1680 
. . . 1681 

326 
328. 

•  •  • 

... 

. . . 1269 

888. 
3891 

1799 

211 

- 

212 

1604 

268 

270 

. . . 1682 
. . . 1683 

329. 
331. 

•  • 

•  •  • 

... 
... 

. . . 1271 
. . . 1272 

390 
391 

213 

1605 

214 

....1606-7 

271 

...1684 

336. 

»  ■  V 

a  •  1 

...1747 

392 

oS 

J« 


NOTE. 


When  a  number  stands  by  itself,  it  refers  to  a  section  of  this  Code. 
A  number  followed  by  the  letter  n.,  refers  to  the  note  or  notes  to  the  section 
indicated.  A  number  followed  by  8.  and  another  number,  refers  to  the  sub- 
division of  a  section;  thus,  1963,  s.  2,  means  section  1963,  subd.  2. 

The  numbers  within  parentheses  at  the  commencement  of  many  of  the  sections 
refer  to  the  corresponding  sections  of  previous  statutes. 

Where  passages,  numbers,  etc.,  are  found  in  brackets  [  ]  they  do  not  form 
part  of  the  original  text  of  the  Code. 


THE 


CODE  OF  CIVIL  PROCEDURE 


OP  THE 


STATE  OF  CALIFORNIA. 


TO  ESTABLISH  A  CODE  OP   CIVIL  PBOCEDUBE. 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly,  do 
enact  as  follows: 

TITLE  OP  ACT. 
Section  1.  Title  and  division  of  thia  volume. 

1.  This  Act  shall  be  known  as  The  Code  of  Civil  Pbooedube  of  Cali- 
FOBNiAy  and  is  divided  into  Four  Parts,  as  follows : 

Pabt  I.  Of  Coubts  of  Justice. 
n.  Of  Civil  Actions.    • 

m.  Of  Special  Pboceedinos  of  ▲  Civn.  Natube. 
IV.  Of  Evidence. 


PBEUMINABT  PBOVISIONS. 


SEa2.  When  this  Code  takes  effect 

3.  Not  retroactive. 

4.  Rnle  of  construction  of  this  Code. 

6i.  Provisions  similar  to  existing  laws, 
how  construed. 

6.  Tenure  of  offices  preserved. 

7.  Construction  of  repeal  as  to  certain 

officers. 

8.  Actions,  etc.,  not  affected  by  this  Code. 

9.  Limitations   shall  continue  to  run. 

[Time  already  run  to  be  included  in 

calculation.] 
10.  Holidays. 
U.  Same. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holi- 

days [but  on  next  business  day]. 
14  ''Seal"  defined. 

15.  Joint  authority. 

16.  Words    and    phrases   [construction 

of]. 


Sec.  17. 

18. 

19. 

20. 
21. 
22. 
23. 
24. 

26, 

26. 
27. 
28. 
29. 
30. 
31. 
32. 


Certain  terms  used  in  this  Code  de- 
fined.   [Interpretation  clause.] 

Statutes,  etc.,  inconsistent  with 
Code  repealed. 

This  Act,  how  cited,  enumerated, 
etc. 

Judicial  remedies  defined. 

Division  of  judicial  remedies. 

Action  defined. 

Social  proceeding  defined. 

Division  of  actions.  [Civil  and  crim- 
inaL] 

Civil  actions  arise  out  of  obligations 
or  injuries. 

Obligation  defined. 

Division  of  injuries. 

Injuries  to  property. 

Injuries  to  the  person. 

Civil  action,  by  whom  prosecuted. 

Criminal  actions. 

Civil  and  criminal  remedies  not 
meiged. 
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§§2-4 


Preliminary  Provisions. 


2.  This  Code  takes  effect  at  twelve  o'clock  noon,  on  the  first  day  of 
January,  eighteen  hundred  and  seventy- three. 


Code,  effect  of  thla.  This  section,  of  course, 
applies  only  to  the  Code  as  it  originally  stood; 
the  dates  wnen  the  different  amendments  came 
into  operation  will  be  found  appended  to  the 
amended  and  added  sections.  Tnat  this  Code 
was  designed  to  apply  ia  a  measure  to  actions 
pending  at  the  time  it  took  effect  is  obvious 
upon  the  text  of  section  8,  where  it  is  in  terms 
provided  that  the  proceedings  in  such  actions 
'*must  conform  to  the  requirements  of  this 
Code,  as  far  as  applicable.  The  motion  for 
a  new  trial  aflfordea  by  the  late  Practice  Act 
upon  a  statement  settled  in  accordance  with 
its  provisions,  was  held  not  to  be  a  right  within 
the  intent  of  the  latter  clause  of  section  18  of 
this  Code,  but  a  remedy  merely,  and  a  notice 
of  motion  for  a  new  trial  given  on  3d  Jan- 


uary, 1873,  not  in  accordance  with  the  provis- 
ions of  this  Code,  but  with  the  former  Prac- 
tice Act,  was  held  insufficient.  Kelly  v.  Lar- 
kin,  47  Cal.  58.  On  the  other  band,  where  an 
action  of  ejectment  was  tried  in  1872,  and 
notice  of  motion  for  a  new  trial  was  served 
in  that  year,  but  no  order  was  made  thereon 
till  1874,  it  was  held  that  the  proceedings 
upon  the  motion  were  to  be  determined  by 
the  Practice  Act  in  force  in  1872,  and  not  by 
this  Cgde.  Macyy,  Davila^  48  Cal.  647.  When 
in  pending  actions  proceedings  have  been 
taken  prior  to  the  taking  effect  of  this  Code, 
the  sufficiency  of  such  proceedings  must  be 
determined  by  the  law  m  force  at  the  time 
and  by  no  other  rule.  Cavlfield  v.  Doe,  45  CaL 
223. 


8.  No  part  of  it  is  retroactive,  unless  expressly  so  declared. 

Retroactive  effect,  18  n. 

4.  The  rule  of  the  common  law,  that  statutes  in  derogation  thereof  are 
to  be  strictly  construed,  has  no  application  to  this  Code.  The  Code  es- 
tablishes the  law  of  this  State  respecting  the  subjects  to  which  it  relates, 
and  its  provisions  and  all  proceedings  under  it  are  to  be  liberally  con- 
strued, with  a  view  to  effect  its  objects  and  to  promote  justice. 


Cedes,  construction  of,  generally.  Stat- 
utes in  derogation  of  the  common  law  were 
always  strictly  construed.  People  v.  Buster, 
11  Cal.  221;  Pina  y.  Peck,  31  CaL  359.  But 
where  a  statute  is  in  affirmance  of  the  com- 
mon law,  it  is  to  be  construed  agreeably  to 
the  rules  of  the  common  law  in  cases  of  that 
nature.  Baker  v.  Baker,  13  Cal.  95;  Miles  v. 
Williams,  1  P.  Wms.  252;  Arthur  v.  Boken- 
ham,  11  Mod.  150.  The  rule  that  penal  stat- 
utes must  be  strictly  construed  has  oeen  abol- 
ished in  this  State  by  the  Penal  Code,  section  4: 
People  V.  Soto,  49  CaL  68;  at  least  so  far  as 
the  provisions  of  that  Code  are  concerned. 
Ex  parte  Gutierrez,  45  CaL  431.  Prior  to  the 
Codes,  it  was  held  that  in  construing  statutes 
resort  might  sometimes  be  had  to  the  title,  as 
tending  to  throw  some  light  upon  the  inten- 
tion of  the  Legislature  in  very  doubtful  cases: 
Flynn  v.  Abbott,  16  Cal.  366;  State  v.  Conk- 
Una,  19  CaL  512;  People  v.  San  Francisco,  36 
CaL  595;  though  even  then  it  was  entitled  to 
but  little  weight,  and  was  never  allowed  to 
enlarge  or  control  the  language  in  the  body 
of  the  act.  Kagar  v.  Sup.  Yolo  County,  4*7 
CaL  232.  The  rule  as  to  the  construction  of 
the  Codes  is  different.  They  are  divided  into 
titles,  chapters,  and  sections,  and  at  the  head 
of  each  cnapter  in  the  several  titles  is  a  note 
indicating  generally  the  subjects  to  which  the 
chapter  is  devoted.  The  head-note  to  Chap- 
ter II,  Title  X,  Part  II,  of  this  Code  (com- 
mencing with  section  731)  is  in  these  words: 
"Actions  for  nuisance,  waste,  and  willful  tres- 
pass, in  certain  cases,  on  real  property."  These 
head-notes,  indicating  the  particular  subjects 
treated  of  in  the  several  chapters,  are  entitled 
to  more  consideration  than  the  title  to  the 
entire  act.  The  Revised  Statutes  of  New  York 
(passed  as  one  act),  were  also  divided  into 
titles,  articles,  chapters  and  sections,  with  sim- 


ilar head-notes  'to  the  chapters;  and  in  dis- 
cussing the  effect  to  be  given  to  these  head- 
notes,  the  Supreme  Court  of  that  State  say: 
**The  inscription  to  Chapter  V  is  not,  in  any 
sense,  a  title  to  a  statute.  It  forms  a  part  of 
the  body  of  the  act  quite  as  much  as  tne  sec- 
tion cited,  and  it  was  inserted  for  the  purpose 
of  controlling  and  limiting  the  scope  and  ap- 
plication of  the  gefaeral  words  used  in  the 
chapter."  People  v.  Molineux,  53  Barb.  15. 
On  appeal  to  the  Court  of  AppeaJs,  this  rul- 
ing was  affirmed:  40  N.  Y.  113;  and  following 
this  reasoning,  the  Supreme  Court  of  this  State 
held  that  the  head-note  above  quoted  limits 
the  operation  of  section  733  of  this  Code  to 
willful  trespasses  only.  Barnes  v.  Jones,  28th 
April,  1876;  see  also  next  note. 

Codes,  effect  of  the,  generally.  Law  is  a 
solemn  expression  of  the  supreme  power  of 
the  State.  Pol.  C.  4466.  The  will  of  the  su- 
preme i)ower  is  expressed:  1.  By  the  Consti- 
tution; 2.  By  statutes.  Pol.  C.  4467.  The 
common  law  of  England,  so  far  as  it  is  not 
repugnant  to  or  inconsistent  with  the  Consti- 
tution of  the  United  States,  or  the  Constitu- 
tion or  laws  of  this  State,  is  the  rule  of  deci- 
sion in  all  the  courts  of  this  State.  Pol.  C. 
4468.  The  Supreme  Court  was  urged,  on  the 
qiiestion  as  to  the  illegality  of  wagers  being 
presented  for  the  first  time  for  its  considera- 
tion, to  declare  all  wagers  illegal  on  account 
of  their  manifest  immoral  tendency;  but  de- 
clined to  do  so,  on  the  grounds  that  such  a 
course  would  have  been  an  usurpation  of  func- 
tions properly  belonging  to  another  depart- 
ment of  government,  and  that  the  common 
law,  having  been  adopted  as  the  rule  of  deci- 
sion in  this  State,  it  was  the  duty  of  the 
court  to  enforce  it,  leaving  all  questions  of  its 
policy,  as  applied  to  a  particular  class  of  con- 
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trects,  for  the  conBideration  of  the  Legisla- 
ture. Johnson  v.  Fall,  6  Cal.  361.   With  rela- 
tion to  the  laws  passed  at  the  present  session 
[  187 1-S]  of  the  Le^slatnre,  the  Political  Code, 
Civil  Code,  Code  ot  Civil  Procedure,  and  Penal 
Code,  must  he  construed  as  though  each  had 
been  passed  oa  the  first  day  of  the  i)ie8ent  ses- 
sion [1871-2].   FoL  C.  4478.   If  the  provisions 
of  any  law  passed  at  the  present  session  [187 1-2] 
of  the  Legislature  contravene  or  are  inconsistent 
with  the  provisions  of  either  of  tlie  four  Codes, 
the  provisions  of  such  law  must  prevail.   Fol. 
C,  4479.  With  relation  to  each  other,  the  pro- 
visions of  the  four  Codes  must  he  construed 
(except  as  in  the  next  two  sections  provided) 
as  though  all  of  such  Codes  had  heen  passed 
at  the  same  moment  of  time  and  were  parts 
of  the  same  statute.   Fol.  C,  4480;  but  see  C. 
C.  P.  1259-1263  post.    Where  two  acts  are 
passed  on  the  same  day  and  relate  to  the  same 
snbject-matter,  they  are,  according  to  a  well- 
settled  rule  of   interpretation,  to   be   read 
together,  as  if  parts  of  the  same  act.    People 
T.  Jackson,  30  Cal.  430.    If  the  provisions  of 
an^  title  conflict  with  or  contravene  the  pro- 
visions of  another  title,  the  provisions  of  each 
title  must  prevail  as  to  all  matters  and  qiies- 
tions  arising  out  of  the  subject-matter  of  such 
title.   Fol.  C.  4481.   If  the  provisions  of  any 
chapter  conflict  with  or  contravene  the  pro- 
visions of  another  chapter  of  the  same  title, 
the  provisions  of  each  chapter  must  prevail 
as  to  all  matters  and  questions  arising  out  of 
the  subiect-matter  of  such  chapter.  FoL  €. 
44S2L    If  the  proviBiona  of  any  article  conflict 
with  or  oontiavene  the  provisions  of  another 
article  of  the  same  chapter,  the  provisions  of 
each  article  must  prevail  as  to  all  matters  and 
questions  arising  out  of  the  subject-matter  of 


such  article.  FoL  C.  4483.    If  conflicting  pro- 
visions are  found  in  different  sections  of  the 
same  chapter  or  article,  the  provisions  of  the 
sections  last  in  numerical  order  must  prevail, 
unless  such  construction  is  inconsistent  with 
the  meauins  of  such  cha])ter  or  article.   FoL 
C.  4484.     Although  it  is  within  the  power  of 
the  judiciary  to  declare  the  action  of  the 
Legislature  unconstitutional,  where  that  ac- 
tion exceeds  the  limits  of  the  supreme  law, 
the  courts  have  no  power  to  avoid  the  effects 
of  non  action.   Myers  v.  English,  9  Cal.  349. 
The  Codes  passed  at  this  session  [1871-2]  of 
the  Legislature  must  not  be  published  as  part 
of  the  statutes  parsed  at  this  session,  but  pro- 
vision must  be  made  by  law  for  their  publica- 
tion. FoL  C  4494.    The  repeal  of  any  statute 
or  part  of  a  statute  heretofore  repealed  must 
not  be  construed  as  a  declaration,  express  or 
by  implication,  that  such  statute  or  part  of  a 
statute  has  been  in  force  at  any  time  subse- 
quent to  such  first  repeal.   FoL  C.  4504.    The 
express  repeal  of  statutes  will  be  provided  for 
by  a  separate  statute,  and  such  statute,  after 
its  passage,  must  be  construed  in  the  same 
manner,  and  must  have  like  effect,  as  if  it 
were  part  of  this  Code.   FoL  C.  4605.     This 
statute  has  not  been  passed. 


Any  one  may  waive  the  advan- 
tage of  a  law  intended  solely  for  his  benefit; 
but  a  law  established  for  a  public  reason  can- 
not be  contravened  by  a  private  agreement. 
C,  C.  3513.  The  law  respects  form  less  than 
substance.  C.  C.  3528.  The  law  neither  does 
nor  requires  idle  acts.  C.  C.  3532. 

Statutes,   oooatitMtioii    of^   generally, 
1858  n. 


5.  The  provisions  of  this  Code,  so  far  as  they  are  substantially  the  same 
as  existing  statutes,  must  be  construed  as  continuations  thereof,  and  not 
as  new  enactments. 

6.  All  persons  who  at  the  time  this  Code  takes  effect  hold  office  under 
any  of  the  acts  repealed,  continue  to  hold  the  same  according  to  the 
tenure  thereof,  except  those  offices  which  are  not  continued  by  one  of  the 
Codes  adopted  at  this  session  of  the  Legislature. 

1.  When  any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act 
is  not  in  substance  re-enacted  or  continued  in  either  of  the  Codes,  such 
office  ceases  at  the  time  the  Codes  take  effect. 

8.  No  action  or  proceeding  commenced  before  this  Code  takes  effect, 
and  no  right  accrued,  is  affected  by  its  provisions,  but  the  proceedings 
therein  must  conform  to  the  requirements  of  this  Code  as  far  as  applicable. 

Constmctlon  of  this  aeotton :  2  n.;  18  n. 

9.  When  a  limitation  or  period  of  time  prescribed  in  any  existing  statute 
for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
begun  to  run  before  this  Code  goes  into  effect,  and  the  same  or  any 
limitation  is  prescribed  in  this  Code,  the  time  which  has  already  run  shall 
be  deemed  part  of  the  time  prescribed  as  such  limitation  by  this  Code. 

[Approved  March  24;  effect  July  1,  1874.  ] 

See  18,  post 
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10.  HoIidajSy  within  the  meaniDg  of  this  Code,  are :  e^erj  Sandaj,  the 
rst  day  of  January,  the  twenty-second  day  of  February,  the  fourth  day  of 
July,  the  twenty-fifth  day  of  December,  every  day  on  which  an  election  is 
held  throughout  the  State,  and  every  day  appointed  by  the  President  of 
the  United  States,  or  by  the  Governor  of  this  State,  for  a  public  fast, 
thanksgiving,  or  holiday. 

Judicial   buaineas  cannot  be  done  on     and  of  fast  days  and  holidays  appointed  by 
Sundays  or  holidays.    See  134,  which  sec-     the  President  or  Governor. 
tion  omits  all  mention  of  the  22d  of  February, 

U.  If  the  first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  falls  upon  a 

Sunday,  tie  Monday  following  is  a  holiday.      [Approved  March  24;  effect  July  1, 
1874.  ] 

12.  The  time  in  which  any  act  provided  by  law  is  to  be  done  is  com- 
puted  by  excluding  the  first  day,  and  including  the  last,  unless  the  last 
day  is  a  holiday,  and  then  it  is  also  excluded. 


Time,  -when  directory.  Where  time  is 
prescribed  to  a  public  body  in  the  exercise  of 
a  function  in  wnich  the  public  is  .concerned, 
the  time  designated  is  merely  directory,  unless 
there  are  negative  words  restraining  the  exer- 
cise of  the  power  to  that  time.  Tuohy  v. 
Chaae^  30  Cal.  624;  People  v.  Lake  County, 
33  Cal.  492;  and  see  1858  n. 

Time,  computation  ol  Time  is  computed 
according  to  the  Gregorian  or  new  style;  and 
the  first  day  of  January  in  every  year  passed 
since  1752,  or  to  come,  must  be  reckoned  as 
the  first  day  of  the  year.  Pol.  C.  3255.  The 
term  "^year"  means  a  period  of  365  days;  a 
half  year,  182  days;  a  quarter  of  a  year,  91 
daySi'^and  the  added  day  of  a  leap  year,  and 
the  day  immediately  preceding,  if  they  occur 
in  any  such  period,  must  be  reckoned  together 
as  one  day.  PoL  C.  3257.  A  week  consists  of 
seven  consecutive  days.  Pol.  C.  3258.  A  day 
is  the  period  of  time  between  any  midnight 
and  the  midnight  following.  Pol.  C.  3259. 
Fictions  about  time  and  the  computation 
thereof  are  not  recognized.  People  v.  Clarke 
1  Cal.  406;  Graig  v.  Godfroy,  1  Cal.  416. 
Fictions  were  never  permitted  to  defeat 
justice,  but  only  used  to  advance  it;  and 
whenever  time  became  important,  courts 
would  inquire  into  a  day,  or  even  a  fractional 


portion  of  a  day.  People  v.  Beatty,  14  Cal. 
671. 

Exclnaion  of  day.  Formeriv,  the  ffeneral 
rule  of  construction  was  as  laid  aown  in  Lester 
v.  Garland,  15  Ves^y,  Jr.  248;  namely,  to  ex- 
dude  the  first  day.  It  was  held  by  the  Su- 
f»reme  Court  of  this  State  impracticable  to 
ay  down  any  rule  in  advance,  applicable  to 
everv  case.  They  held  that  when  the  entire 
validity  of  an  instrument  or  a  title  must  fail, 
and  the  true  intention  of  the  parties  be  de- 
feated unless  the  first  day  be  included,  then 
it  should  be  done.  But  when  a  certain  time 
for  deliberation  is  given,  the  exclusive  rule 
should  be  adopted.  Price  v.  Whitman,  8  Cal. 
417.  Where  a  statute  provided  that  a  resolu- 
tion of  intention  was  ''to  be  published  for  a 
period  of  ten  days,'*  there  being  no  excep* 
tion  in  favor  of  Sundays,  the  court  considered 
intervening  Sundays  snould  be  counted.  Tay- 
lory.  Palmer,  31  CJal.  244-5;  Miles  y,  McDcr- 
mott,  31  Cal.  272.  But  a  note  given  on  the 
29th  day  of  February,  1868,  due  twelve  months 
after  date,  fell  due  on  the  27th  day  of  Febru- 
ary, 1869,  and  it  was  too  late  to  commence  an 
action  on  it  on  the  Ist  day  of  March,  1873, 
even  though  the  last  day  of  February,  1869, 
was  Sunday,  the  limitation  being  four  years. 
Hihernia  Bank  v.  O'Grady,  47  CaL  579. 


13.  Whenever  any  act  of  a  secular  nature,  other  than  a  work  of  neces- 
sity or  mercy,  is  appointed  by  law  or  contract  to  be  performed  upon  a 
particular  day,  which  day  falls  upon  a  holiday,  such  act  may  be  performed 
upon  the  next  business  day  with  the  same  effect  as  if  it  had  been  per- 
formed upon  the  day  appointed. 

14.  When  the  seal  of  a  court,  public  officer,  or  person  is  required  by 
law  to  be  affixed  to  any  paper,  the  word  **seal "  includes  an  impression  of 
such  seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

Manner  of  making  seals,  1931. 

15.  Words  giving  a  joint  authority  to  three  or  more  public  officers  or 
other  persons  are  construed  as  giving  such  authority'  to  a  majority  of 
them,  unless  it  is  otherwise  expressed  in  the  act  giving  the  authority. 
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16.  Words  and  phrases  are  construed  according  to  the  context  and  the 
approved  usage  of  the  language;  but  technical  words  and  phrases,  and 
SQch  others  as  have  acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed  according  to 
such  peculiar  and  appropriate  meaning  or  definition. 

17.  Words  used  in  this  Code  in  the  present  tense  include  the  future  as 
well  as  the  present;  words  used  in  the  masculine  gender  include  the  fem- 
inine and  neuter;  the  singular  number  includes  the  plural,  and  the  plural 
the  singular^  the  word  person  includes  {t  corporation  as  well  as  a  natural 
person;  writing  includes  printing;  oath  includes  affirmation  or  declaration, 
aud  every  mode  of  oral  statement,  under  oath  or  affirmation,  is  embraced 
by  the  term  "testify,"  and  every  written  one  in  the  term  "depose;*'  sig- 
nature or  subscription  includes  mark,  when  the  person  cannot  write,  his 
name  being  written  near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness. 

The  following  words  also  have  in  this  Code  the  signification  attached  to 
tbem  in  this  section,  unless  otherwise  apparent  from  the  context: 

1.  The  word  "property**  includes  both  real  and  personal  property; 

2.  The  words  "real  property'*  are  coextensive  with  lands,  tenements  and 
hereditaments; 

3.  The  words  "personal  property**  include  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt; 

4.  The  word  "  month**  means  a  calendar  month,  unless  otherwise  ex- 
pressed; 

5.  The  word  "will"  includes  codicils; 

6.  The  word  "writ**  signifies  an  order  or  precept  in  writing,  issued  in 
the  name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word 
''process'*  a  writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "  State,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  Territories;  and  the  words 
"United   States'*  may  include  the  District  and  Territories.     [Approved 

March  24;  efiect  Jaly  1,  1874.  ] 


Penon,  in  its  le^l  signification,  is  a  gen- 
eric tenn,  and  was  intended  to  include  arti- 
ficial as  well  as  natural  persons.  Douglass  v. 
Poc  M.  S.  S.  Co.,  4  Cal.  306. 

Signature.  CoujMns  of  bonds  luay  be  signed 
by  a  printed  fac^nmile  of  the  maker's  auto- 
graph, adopted  by  the  maker  for  thatpurpose. 
tennington  t.  Baehr,  48  Cal.  665.  The  name 
of  the  plaintiff 'sattomejr  subscribed  to  a  com- 
plaint under  446  is  sufficient  if  printed.  Han* 
cock  T.  BawmoM,  49  CaL  413. 


Month.  Whenever  the  word  month  is  used 
in  the  Constitution  or  laws  of  this  State  with- 
out qualification,  a  calendar  and  not  a  lunar 
ntontn  is  intended.  Gh'oss  v.  Fowler^  21  Cal. 
392;  Sprague  v.  Norway,  31  Cal  176;  S,  tb  L, 
Society  v.  Thompson,  32  CaL  350. 

Tear,  Week,  Day,  meaning  of.   12  n. 

Action,  as  used  in  title  relating  to  limita- 
tions (312-363),  includes  a  special  proceeding 
of  a  civil  nature,  363. 


IB.  No  Btatate,  law,  or  rule  is  eontinued  in  force  because  it  is  consistent 
with  the  provisions  of  this  Code  on  the  same  subject;  but  in  all  cases 
provided  for  by  this  Code,  all  statutes,  laws,  and  rulies  heretofore  in  force 
in  this  State,  whether  consistent  or  not  with  the  provisions  of  this  Code, 
nnless  expressly  continued  in  force  by  it,  are  repealed  and  abrogated. 
This  repeal  or  abrogation  does  not  reyive  any  former  law  heretofore  re- 
pealed, nor  does  it  affect  any  right  already  existing  or  accrued,  or  any 
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action  or  proceeding  already  taken,  except  as  in  this  Code  provided;  nor 
does  it  affect  any  private  statute  not  expressly  repealed. 

[At  the  end  of  the  amending  act  of  1874  is  the  following  enactment    As  it  appears  to  be 
a  repealing  clause  applicable  to  the  whole  of  this  Code  as  amended  in  1874,  it  is  inserted  here.1 

All  provisions  of  law  inconsistent  witb  the  provisions  of  this  act,  are 
hereby  repealed;  but  no  rights  acquired  or  proceedings  taken  under  the 
provisions  repealed,  shall  be  impaired,  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period  of  time  prescribed  by  such 
repealed  provisions  for  acquiring  a  right  or  barring  a  remedy,  or  for  any 
other  purpose,  has  begun  to  run  before  this  act  takes  effect,  and  the  same 
or  any  other  limitation  is  prescribed  by  this  act,  the  time  which  shall  have 
run  when  this  act  takes  effect  shall  be  deemed  part  of  the  time  prescribed 

by  this  act.      [Approved  March  24;  effect  July  1,  1874.] 

Repeals  generally.    The  repeal  by  an  act 

of  all  laws  or  parts  of  laws  in  conflict  with  it, 

hut  not  repealing  an  act  hy  name,  only  repeals 

such  parts  of  the  latter  as  are  in  convict  with 

the  former:  People  v.  Durick,  20  Cal.  95;  un- 
less all  the  material  provisions  of  the  latter 

are  repugnant  to  and  irreconcilable  with  those 

of  the  new  act.     If  this  is  the  case,  unless 

the  terms  of  the  subsequent  act  show  an  in- 
tention to  keep  the  previous  one  in  force,  the 

whole  act  is  repealed.  People  v.  Grippen,  20 

Cal.  677.     When  a  general  act  applicable  to 

all  the  counties  of  nie  State  is  repealed  as 

to  a  particular  county,  and  a  still  later  act 

amends  a  section  of  said  general  act  so  par- 
tially repealed,  such  amendment  does  not  ap- 
ply to  or  affect  the  said  particular  county  as 

to  which  the  said  original  aCt  had  been  before 

repealed  People  v.  Tyler,  36  Cal.  522.     The 

repeal  of  an  act  repealing  a  former  act  does 

not  revive  the  former  act,  or  give  it  any  force 

or  effect.    To  revive  such  former  act  it  must 

be  re-enacted.     If  a  general  act  creates  an 

office  in  all  the  counties  of  the  State  to  be 

filled   by  election  once  in  two  years,  and  a 

special  act  passed  afterwards  takes  one  county 

away  from  the  provision  of  the  act,  and  the 

special  act  is  atterwards  repealed  by  an  act 

which  restores  the  office  as  to  that  county,  the 

provisions  of  the  general  act  are  revived  as  to 

the  office.  People  v.  Iluntj  41  Cal.  435;  Trout 
v.  Gardiner^  39  Cal.  386.  If  a  section  of  an 
act  is  amended  and  published  at  length  in  a 
9iii)sequent  act,  and  the  original  section  is 
again  amended  and  published  at  length  in  a 
still  later  act  which  repeals  the  first  amenda- 
tory act,  the  last  act  is  only  an  amendment  of 
the  original  section,  although  it  does  not  refer 
to  the  first  amendatory  act  except  in  the  re- 
pealing clause.  Kiniball  v.  Board  of  Super- 
visors, 46  Cal.  19. 

Repeals  by  implication,  and  conflioting 
enactmentB.  On  May  1,  1851,  the  Legisla- 
ture passed  two  acts;  one  to  regulate  proceed- 
ings in  criminal  casesj,  the  other  to  regulate 
fees  in  office — ^both  fixing  the  fees  of  the  clerk 
in  criminal  cases,  and  essentially  diiferent 
It  was  held,  that  the  latter  act  must  govern, 
as  the  subject  of  fees  was  the  sole  object  of 
that  act,  the  fixing  of  fees  in  the  former  act 
being  a  mere  incident,  the  main  purpose  of  the 
act  being  to  regulate  criminal  proceedings. 
Dobbins  v.  Supervisors,  5  CaL  414    Under  the 


Constitution  of  this  State,  Art.  IV,  Sec  25,  by 
which  acts  or  sections  revised  cm:  amended  are 
to  be  re-enacted  at  length,  an  amendment  op- 
eratcif  as  an  absolute  repeal  of  the  old  act, 
even  if  the  amendment  takes  nothing  away 
from  the  old  law,  but  merely  adds  a  proviso 
applicable  to  certain  cases.  BitHnffs  v.  Har- 
vey, 6  Cal.  381.     An  amendment  consisted  of 
a  re-enactment  of  the  original  section  and  the 
addition  of  a  clause  providing  that  **  when  for 
any  cause  satisfactory  to  tiie  court  or  the 
judge  at  chambers  the  party  aggrieved  haa 
been  unable  to  apply  for  the  reliefsought  dur- 
ing the  term  at  wliich  such  judgment,  order, 
or  proceeding  complained  of  was  taken,  the 
court  or  the  judge  at  chambers  in  vacation 
may  grant  thie  relief  upon  application  made 
within  a  reasonable  time  not  exceeding  five 
months  after  the  adjournment  of  the  term." 
The   court  held    that    after  the.  section  as 
amended  took  effect  no  proceedings  could  be 
had  under  the  original  section,  because  it  was 
repealed  by  the  operation  of  the  amendment, 
and  the  latter  contained  no  provision  saving 
to  parties  the  right  to  move  or  proceed  under 
the  repealed  section.  Bettsley  v.  Ellis,  39  CaL 
313.     Where  there  are  two  laws  upon  the 
same  subject,  they  must  be  so  construed  as  to 
maintain  both,  if  it  can  be  done  without  de- 
stroying the  evident  intent  and  meaning  of 
the  latter  act.    The  law  does  not  favor  re- 
peals by  implication,  and  unless  the  former 
act  be  referred  to,  or  is  clearly  repugnant  to 
the  provisions  of  the  latter,  both  must  stand. 
MenHll  v.    Gorham,   6  Cal.   42;    Scofield  v. 
White,  7  Cal.  401;  People  v.  S.  R  dfc  S,  J.  R- 
R,  Co..  28  Cal.  256. 

Legislative  acts  passed  at  different  times 
upon  the  same  subject-matter  are  in  pari  ma- 
teria, and  must  be  read  together.  People  v. 
Broadway  \Vharf  Co.,  31  Cal.  34.  A  repug- 
nancy in  principles  merely,  between  two  acts 
of  the  Legislature,  forms  no  reason  why  both 
may  not  stand.  The  act  to  prohibit  lotteries, 
etc.,  passed  April  24.  1861,  and  the  act  to  aid 
the  IVlercantife  Library  Association  of  San 
Francisco,  passed  February  19,  1870,  allowing 
the  association  to  have  a  lottery,  were  not  re- 
pugnant in  the  sense  of  the  rule  which  would 
construe  the  last  act  as  a  repeal  of  the  first. 
The  last  merely  created  an  exception  to  the 
first.  Ex  parfe  Smith,  40  CaL  419. 

It  is  the  duty  of  the  court  to  reconcile,  if 
practicable,  apparently  conflicting  provisions. 
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BO  aa  to  carry  into  effect  the  intention  of  the 
Le^lature  as  it  appears  from  the  whole  act, 
and  from  contemporaneous  legislation.     An 
instance  of  the  dimculty  in  applying  this  rule 
is  the  following:    Plaintiff  entered  upon  an 
office  on  the  5Ui  of  March,  1866;  his  salary 
heing  $2400  per  annum,  as  fixed  hy  an  act 
of  April  4,   1864.     Five  days  thereafter,  by 
act  of  March  10,  1866,  the  salary  was  reduced 
from  $2400  to  |1200  per  annum,  but  with  a 
provision  that  the  reduction  should  not  affect 
the  then  incumbent  of  the  office.     Plaintiff's 
salary,  therefore,  continued  to  be  $2400,  not- 
withstanding the  last-named  act     Twenty- 
one  days  later,  on  31st  March,  1866,  the  Leg- 
islature deemed  it  proper  to  modify  somewhat 
the  duties  of  the  office,  and  to  reduce  the 
amount  of  the  official  bond  as  prescribed  by 
section  5  of  an  act  of  May  3,  1861,  which  sec- 
tion had  remained  in  force  notwithstanding 
the  intervening  acts,  except  so  much  of  it  as 
related  to  the  salary.    In  seeking  to  accom- 
plish this  amendment,  the  original  section, 
with  the  proper  modifications,  was  copied  into 
the  amendato^  act  of  March  31,  1866,  in- 
cluding a  provision  fixing  the  salaiy  at  $3000; 
but  a  proviso  was  added  that  the  act  should 
not  be  construed  to  fix  or  change  the  salary 
of  any  officer  in  said  county  in  anv  manner 
whatever.    The  court  held  that  on  the  face  of 
this  provision,  and  of  the  act  of  March  10, 
1866,  reducing  the  salary  of  all  future  incum- 
bents of  the  office  to  $1200  per  annum,  the 
Legislature  did  not  intend  to  raise  plaintiff's 
aalaiy  to  $3000.  Pond  v.  Maddox,  38  Cal.  574. 
A  statute  may,  however,  be  repealed  by 
implieation  as  well  as  in  direct  terms;  and 
where  a  subsequent  act  is  repugnant  to  a  prior 
one,  the  last  operates,  without  any  repealing 
clause,  as  a  repeal  of  the  first;  and  where 
two  acts,  passed  at  different  times,  are  not  in 
terms  repugnant,  yet  if  it  is  clearly  evident 
that  the  last  was  intended  as  a  revision  or 
substitute  of  the  first,  it  will  repeal  the  first 
to  the  extent  in  which  its  provisions  are  re- 
vised or  substituted.   Pierpont  v.  Crouch,  10 
CaL  316;  Rodqera  v.  Watrous,  8  Texas,  62; 
Daviesi  v.  Fairbaim,  3  How.  U.  S.  636;  Sul- 
livan  V.  The  People,  16  111.  233;  Leighton  v. 
Walker,  9  N.  H.  59;  Dexter  and  Limerick 
Plank  Road  v.  Allen,  16  Barbour,  18;  Com, 
V.  KimbaU,  21  Pick.  376;  Harrison  v.  Wal- 
ker, 1  Kelly,  32;  Sedg,  on  Stat,  and  Cons. 
Law,  124    See  also  Sacramento  v.  Bird,  15 
Cal.  296;  StaU  v.  ConJding,  19  Cal.  612;  Peo- 
ple V.  Burt,  43  Cal.  664;  People  v.  Lon  Me, 
49  Cal.  353,  in  which  it  was  decided  that  the 
amendments  of  1874  to  that  part  of  this  Code 
relating  to  phonographic  reporters  (269-274) 
were  a  substitute  for  all  former  acts,  general 
and  special,  respecting  official  shorthand  re- 
porters.    It  was  held  that  the  125th  section 
of  the  Probate  Act  (see  1468,  post),  so  far  as 
repugnant  to  an  amendment  to  the  Home- 
stead Act  of  1862,  must  yield  to  the  latter,  it 
being  the  last  expression  of  will  of  the  Legis- 
lature. In  re  Wixom,  35  CaL  324.     Where  a 
general  repealing  statute  was  passed,  and  on 
tiie  next  day  a  supplementary  act  was  passed 
Excepting  certain  counties  from  the  operation 
of  the  repeal,  to  a  certain  extent,  the  court 
held  that  the  case  was  a  special  one,  and  there 
bein^  no  doubt  of  the  true  intention  of  the 
Legislature,  that  the  supplemental  act  must 


be  regarded  as  a  part  of  the  repealing  act,  and 
must  oe  given  the  same  eftect  as  if  passed  on 
the  same  day.  This  was  held  in  the  construc- 
tion of  the  act  of  April  29, 1857,  repealing  the 
then  existing  law  concerning  ex-sheriffs  as 
tax  collectors,  and  requirin|^  them  to  turn  over 
the  assessment-rolls  to  their  successors,  taken 
in  connection  with  the  act  of  April  30,  except- 
ing certain  counties  from  the  operation  of  the 
repealing  law  of  the  day  previous.  Manlove 
V.  White,  8  Cal.  376.  The  specification  of  par- 
ticular sections  as  repealed  ia  equivalent  to  a 
declaration  that  the  others  shall  continue  in 
force.  Crosby  v.  Patch,  18  Cal.  441. 

This  Code  provides  that  the  terms  of  the 
County  Court  of  Sierra  must  be  held  on  the 
same  davs  as  were  named  in  the  statute  of 
1864,  and  repeals  that  statute.  But  this  0>de 
did  not  suspend  all  the  business  of  the  court 
nor  put  an  end  to  the  term  then  in  progress. 
The  section  only  purports  to  deal  with  the 
times  when  the  terms  should  be  commenced, 
after  the  Code  went  into  operation.  The  ef- 
fect of  the  repealing  clause  on  the  prior  stat- 
ute, fixing  the  terms,  was  to  declare  that  the 
terms  should  not  thereafter  begin  on  the  days 
mentioned,  by  virtue  of  any  authority  derived 
from  the  statute  repealed.  But  the  general 
law  which  requires  a  term  to  be  continued 
until  all  the  business  of  a  court  is  disposed 
of,  was  not  affected  by  the  repeal  People  v. 
Doyell,  48  CaL  9a    See  also  4  n« 

Retroactive  effoot.  As  a  general  rule,  a 
statute  should  be  construed  to  act  upon  the 
future  and  not  upon  the  past;  but  with  the 
exception  of  those  cases  which  come  within 
the  purview  of  prohibitory  clauses  in  State 
Constitutions  or  in  the  (Constitution  of  the 
United  States,  the  Supreme  Court  said  they 
knew  of  no  case  in  which  it  was  not  com- 
petent for  a  State  legislature  to  give  a  statute 
a  retroactive  effect.  This  was  a  decision  with 
reference  to  the  statute  of  28th  February, 
1850,  having  for  its  object  to  provide  for  the 
decision  on  appeal  of  cases  tried  previous  to 
its  passage,  von  Schmidt  v.  Huntington,  1 
Cal.  65.  But  while  the  court  have  aclcnowl- 
edged  the  power,  they  have  expressed  their 
unwillingness  to  give  such  a  construction  to 
legislative  acts  as  would  serve  to  impair  the 
rights  of  third  parties,  unless  express  words 
were  employed  which  irresistibly  warranted 
the  conclusion.  People  v.  Williams,  8  Cal. 
101;  Gates  v.  Salmon,  28  Cal.  320.  Statutes 
not  expressly  made  retrospective  in  terms 
should  not  lie  so  construed  as  to  affect  past 
transactions,  especially  where  such  construc- 
tion would  wort  injustice  or  disturb  vested 
rights.  The  Supreme  Court  approved  the 
reasoning  of  Bronson,  C.  J.,  in  Quackenhush 
V.  Danks,  1  Denio,  130,  as  follows:  "We  but 
concur  with  the  great  majority  of  the  judges 
in  England  and  America  when  we  assert  that 
it  is  well  established,  not  only  in  the  doctrine 
of  the  common  law,  but  as  a  principle  of  gen- 
eral jurisprudence,  that  no  statute  shall  m  so 
construed  as  to  give  it  a  retroactive  effect;  to 
divest  the  righto  of  individuals  previous  to 
its  passage— or  previous  to  the  time  the  act 
took  effect  —  unless  such  intention  be  ex- 
pressed in  terras.  No  argument  need  be  ad- 
duced to  demonstrate  the  justice  of  this  prin- 
ciple; the  authorities  all  sustain  it."    This 
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retrospective  statnte  affecting  and  changiw 
yestea  rights,  is  veiy  generally  considered 
in  this  country,  as  founded  on  unconstitu- 
tional principles,  and  consecjuently  inopera- 
tive and  void.  But  this  doctrine  is  not  under- 
stood to  apply  to  remedial  statutes,  which 
may  he  of  a  retrospective  nature,  provided 
they  do  not  impair  contracts,  or  disturh  ab- 
solute vested  rights,  and  only  go  to  confirm 
rights  already  existing,  and  in  furtherance  of 
the  remedy  by  curing  defects,  and  adding 
to  the  means  of  enforcing  existing  oblisations; 
but  the  cases  cannot  be  extended  oeyond 
the  circumstances  on  which  they  repose,  with- 
out putting  in  jeopardy  the  energy  and  safety 
of  the  general  principle."  1  Kent  s  Com.  455; 
approved  in  Dentzety.  Wcddie,  30  Cal.  143. 
A  general  statute  controlled  in  some  of  its 
provlMons  by  a  subsequent  special  statute, 
IS  revived  by  the  amendment  of  the  latter, 
intended  to  give  effect  to  the  former;  and 
though  tlie  first  statute  gave  jurisdiction  to 
a  court  which  could  not  constitutionally  exer- 
cise it,  the  act  becomes  effectual  by  an  amend- 
ment, passed  still  later,  transferring  the  juris- 
diction to  the  proper  body.  People  v.  Phoenix, 
6CaL  92. 

UmltatJoiui.  Where  the  statute  com- 
menced to  mn  before  the  Code  took  effect,  it 
continues  to  run  notwithstanding  the  Code. 
Benjamin  v.  Eldridge,  60  CaL  612. 


doctrine  rests  not  alone  upon  the  English 
common  law ;  it  derives  authority  from  the 
ancient  Roman  civil  law  (see  Taylor's  Civil 
Law,  169,  and  Roman  appendix),  and  also 
from  the  civil  law  of  modem  and  enlightened 
France.  The  criticism  upon  the  technical 
term  ex  post  facto  amounts  to  nothing.  The 
great  leading  principle  applies  as  well  to  civil 
as  to  criminal  cases.  Tne  best  authorities 
on  American  jurisprudence  have  approved  of 
and  maintained  the  doctrine.  The  presump- 
tion is,  that  the  Legislature  does  not  intend 
to  pass  any  law  that  will  affect  past  transac- 
tions or  work  injustice.  The  creditor  whose 
contract  is  made  under  an  existing  statute 
should  not  be  deprived  of  his  rights  by  the 
paralyzation  of  his  remedy.  Thome  v.  San 
Francisco,  4  Cal.  131. 

Statutes  of  limitation  do  not  act  retrospect- 
ively; they  do  not  begin  to  run  until  they  are 
passed.   Ifelson  v.  Nelson,  6  Cal.  433. 

A  judgment  was  rendered  March  1,  1862; 
the  law  amending  section  193  of  the  old  Prac- 
tice Act,  so  as  to  ^ow  misconduct  to  be 
proved  bv  the  affidavits  of  the  jurors,  was 
passed  Alarch  5,  1862,  and  took  effect  im- 
mediately; and  the  motion  for  a  new  trial 
was  not  neard  imtil  August,  1862.  The  court 
held  that  the  statute  related  merely  to  the 
remedy;  and  applied  to  all  motions  for  new 
trials  neard  arter  it  took  effect  Donner  v. 
Palmer,  23  CaL  47.  Chancellor  Kent,  in 
speaking  of  retrospective  statutes,  says:  "A 

18.  This  act,  wheneyer  cited,  enumerated,  referred  to,  or  amended,  maj 
be  designated  simply  as  "The  Code  of  Civil  Pbooedube,"  adding,  when 
necessary,  the  number  of  the  section. 

20.  Judicial  remedies  are  such  as  are  administered  by  the  courts  of 
justice,  or  by  judicial  officers  empowered  for  that  purpose  by  the  Con- 
stitution and  statutes  of  this  State. 

21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

22.  An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by  which 
one  party  prosecutes  another  for  the  enforcement  or  protection  of  a 
rights  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public 
offense. 

28.  Every  other  remedy  is  a  special  proceeding. 

24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

25.  A  civil  action  arises  out  of: 

1.  An  obligation ; 

2.  An  injury. 

26.  An  obligation  is  a  legal  duty,  by  which  one  person  is  bound  to  do 
or  not  to  do  a  certain  thing,  and  arises  from : 

1.  Contract;  or 

2.  Operation  of   law.     [Approved  March  24;  effect  July  1,  1874.] 
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27.  An  injarj  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

28.  An  injnry  to  property  consists  in  depriving  its  owner  of  the  benefit 
of  it,  which  is  done  by  taking,  withholding,  deteriorating,  or  destroying  it. 

29.  Every  other  injury  is  an  injury  to  the  person. 

80.  A  civil  action  is  prosecuted  by  one  party  against  another  for  the 
enforcement  or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong. 

81.  The  Penal  Code  defines  and  provides  for  the  prosecution  of  a 
criminal  action. 

82.  TVlien  the  violation  of  a  right  admits  of  both  a  civil  and  criminal 
remedy,  the  right  to  prosecute  l^e  one  is  not  merged  in  the  other. 
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OF  THEIR  ORGANIZATION,  JURISDICTION,  AND  TERMS. 


Chapter    L  Of  Courts  of  Justice  in  General , 

IL  Of  the  Court  for  the  Trial  of  Impeachments. 

III.  Of  the  Supreme  Court 

IV.  Of  the  District  Courts 

V.  Of  the  County  Courts 


....: 33-34 

35-38 

40-50 

64-78 

82-90 

VI.  Of  the  Probate  Courts , 94-100 

VII.  Of  the  Municipal  Criminal  Court  of  San  Francisco 104-110 

VIII.  Of  Justices'  Courts 112-119 

IX.  Of  Police  Courts 121 

X.  General  Provisions  respecting  Courts  of  Justice 124-152 


CHAPTER  I. 

COUBTS  OF  JUSTICE  IN  GENERAL. 

Ssa  33.  The  several  Courts  of  this  State. 
34.  Courts  of  record. 

83.  The  following  are  the  courts  qf  justice  of  this  State : 
1.  The  Court  for  the  trial  of  impeachments; 
"^     • '  2.  The  Supreme  Court; 

3.  The  District  Courts; 

4.  The  County  Courts; 

5.  The  Probate  Courts; 

6.  The  Municipal  Criminal  Court  of  San  Francisco; 

7.  The  Justices'  Courts; 

8.  The  Police  Courts. 


ConrtB,  oonstitational  pow^era  of.    The 

powers  of  the  Government  of  the  State  of  Cali- 
tomia  shall  he  divided  into  three  separate 
departments:  the  legislative,  the  executive, 
and  judicial;  and  no  person  charged  with  the 
exercise  of  powers  properly  helonging  to  one 
of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  ex- 
cept in  the  cases  hereinafter  expressly  directed 
or  permitted.  Const  Cal.t  Art.  Ill,  Sec.  1. 
The  judicial  power  of  this  State  shall  he 
vested  in  a  Supreme  Court,  in  District  Courts, 
in  County  Courts,  in  Prohate  Courts,  and  in 
justices  of  the  peace,  and  in  such  recorders' 
and  other  inferior  courts  the  Legislature  may 
estahlish  in  any  incorporated  city  or  town. 
Const.  Cal.,  Art.  VI,  Sec.  1. 
The  Constitution  is  itself  a  law,  and  must 


be  construed  by  some  one.  Each  department 
must  be  kept  within  its  appropriate  sphere. 
The  judiciary,  from  the  very  nature  of  its 
powers  and  the  means  given  it  by  the  Consti- 
tution, must  possess  the  right  to  construe  the 
Constitution  m  the  last  resort  in  those  cases 
not  expressly  or  by  necessary  implication  re- 
served to  the  other  departments.  Nougues  v. 
Douglas,  7  Cal.  70. 

The  Legislature  cannot  confer  legislative, 
or  any  other  than  judicial  functions,  upon  a 
court.  Burgoyne  v.  Supervisors  of  San  Fran- 
eisco,  5  Cal.  9;  Diekey  v.  Hurlbut,  5  Cal.  343; 
People  V.  Nevada,  6  Cal.  144;  Phelan  v.  San 
Francisco,  6  Cal.  540;  which  do  not  appear 
to  be  overruled  on  this  point  by  People  v. 
Provines,  34  CaL  520. 
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Chap.  II  and  in.]       CoURTS:     IMPEACHMENTS ;   SUPREMB.  §§34-40 

84.  The  courts  entimerated  in  the  first  sii  subdivisions  of  the  preced-  "^  ^^ 
ing  section  are  courts  of  record. 

Record,  Conrti  of.    The  Supreme  Court,     Legislature  shall  prescribe,  shall  be  courts  of 
the  District  Courts,  County  Courts,  the  Pro-     record.    Const,  CaL,  Art  VI,  Sec.  9. 
bate  Courts,  and  such  other  courts  as  the 


V 


^ 


CHAPTEE  n. 

OF  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS.    . 


Sec.  35.  Members  of  the  Court' 

36.  Jurisdiction. 

37.  Officers  of  the  Court 


Sec.  38.  Trial  of  impeachments  provided  for 
in  Penal  Code. 


35.  The  court  for  the  trial  of  impeachments  is  composed  of  the  members 
of  the  Senate,  or  a  majority  of  them. 

36.  The  court  has  power  to  try  impeachments,  when  presented  by  the 
Assembly,  of  the  Governor,  Lieutenant-Governor,  Secretary  of  State, 
Controller,  Treasurer,  Attorney -General,  Surveyor -General,  Justices  of 
the  Supreme  Court,  and  Judges  of  the  District  Courts,  for  any  misde- 
meanor in  office. 


J. 


I  .' 


37.  The  officers  of  the  Senate  are  the  officers  of  the  court. 


r' 


/^. 


88.  Proceedings  on  the  trial  of  impeachments  are  provided  for  in  the    -^ 
Penal  Code. 

CHAPTER  m. 

OF  THE  SUPREME  C0X7RT. 


Sec.  40.  Members  of  the  Court 

41.  Chief  Justice. 

42.  Jurisdiction  of  two  kinds. 

43.  Original  jurisdiction.    [Mandamus, 

certiorari,  prohibition,  habeas  cor- 
pus, etc.,  etc.] 

44.  AppelUte  jurisdiction. 

45.  May  reverse,  affirm,  or  modify,  etc, 

remittitur. 


Sec  46.  Number  of  Jud^s  necessary  for  the 
transaction  of  business.  [Three 
in  court,  one  in  chambers.] 

47.  Number    to    pronounce   judgment 

[Three;  otherwise  rehearing.] 

48.  Court  always  open  for  certain  pur- 

poses 

49.  Terms,  when  held.  Additional  terms. 

50.  Terms,  where  held. 


40.  The  Supreme  Court  consists  of  a  Chief  Justice  and  four  Associate 
Justices,  elected  at  the  judicial  elections,  and  holding  their  offices  for  the 
term  of  ten  years  from  the  first  day  of  January  next  after  their  election. 


XaisibiRty  of  Judges,  156.  They  need  not 
be  lawyers  or  licensed  attorneys  People  v. 
Dorsey,  32  CaL  299. 

Supreme  Court,  coiistitution  of.  The 
Snoreme  Court  shall  consist  of  a  chief  justice 
ana  four  associate  justices.  The  presence  of 
three  justices  shall  be  necessary  for  the  trans- 
action of  business,  excepting  such  business  as 
may  be  done  at  chamoers,  and  the  concur- 
rence of  three  iustices  shall  be  necessary  to 
pronounce  a  judgment.  Const.  CaL,  Art.  YI, 
Sec.  2.  The  justices  of  the  Supreme  Court 
shall  be  elected  by  the  qualified  electors  of 
the  State  at  special  elections  to  be  provided 
by  law,  at  wnich  elections  no  officer  other 
than  judicial  shall  be  elected,  except  a  super- 
intendent of  public  instruction.  The  nrst 
election  for  justices  of  the  Supreme  Court 


shall  be  held  in  the  year  1863.  The  justices 
shall  hold  their  offices  for  the  term  of  ten 
years  from  the  first  day  of  January  after  their 
election,  except  those  elected  at  the  first  elec- 
tion, who  at  their  first  meeting  shall  so  classify 
themselves  by  lot,  that  one  justice  shall  go 
out  of  office  every  two  years.  The  justice 
having  the  shortest  term  to  serve  shall  be  the 
chief  justice.  Const  CcU.,  Art.  VI,  Sec  3. 
A  judse  who  enters  upon  his  office  under  the 
color  (3  right  and  title  becomes  judge  de  facto 
if  not  de  jure,  and  his  title  to  the  office  can- 
not be  questioned  in  any  collateral  mode. 
The  acts  of  a  de  facto  officer  will  be  held 
valid  in  respect  to  the  public  and  the  rights 
of  i\ax^  persons.  People  v.  Sassovich,  29  Cal. 
486;  People  Y.  White,  24 Wend.  539;  Mchvstry 
V.  Tanner,  9  John.  133;  Hildreth's  Heirs  v. 
Mclntire*s  Devisee,  1  J.  J.  Marshall,  206. 
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§§  41-43 


Supreme  Court, 


[Part  I,  Title  I, 


The  al)flence  of  a  judge  from  the  State  is 
not  such  a  vacancy  as  can  be  supplied  by  the 
executive  under  legislative  authority,  and  an 
act  of  the  Legislature  authorizing  the  Gover- 


nor to  appoint  a  judge  of  the  Supreme  Court 
during  the  absence  on  leave  of  one  of  the 
judges  from  the  State,  is  unconstitutional 
Ptople  v.  Wells,  2  CaL  198,  610. 


n  V^^^'  Tbe  jnstice  having  the  shortest  term  to  serve  is  the  chief  justice. 

Chief  JoBtioe.     That  justice  of  the  Su- 


preme Court  elected  by  the  people,  who  has 
the  shortest  term  to  serve  under  his  commis- 
sion, is  the  chief  justice  after  the  expiration 
of  the  term  of  the  judge  who  was  chief  jus- 
tice on  March  14,  1872.  In  case  two  or  more 
of  the  justices  of  the  Supreme  Court  are 
equallv  entitled  to  the  office  of  chief  justice 
atter  tne  expiration  of  the  term  of  the  present 
[1872]  chiet  justice,  and  neither  of  the  two 


shall  voluntarily  and  in  writing  waive  his 
right  to  be  such  chief  justice,  then  such  jus- 
tices are  to  determine  bv  lot  which  of  them 
shall  hold  such  office,  ana  a  record  of  the  al- 
lotment or  waiver  shall  be  entered  in  the 
minutes  of  the  court,  and  a  certified  copy 
thereof  shall  be  transmitted  to  the  Secretary 
of  State  and  be  filed  in  his  office.  Stats. 
1871-2,  p.  364. 


42.  The  jurisdiction  of  this  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

^        48.  The  Supreme  Court  has  also  power  to  issue  writs  of  mandamus,  cer- 
iiorari,  prohibition,  and  habeas  corpus,  and  also  all  writs  necessary  or 
J  'if'TTproper  to  the  complete  exercise  of  its  appellate  jurisdiction.    [Approved 

'  March  24;  effect  July  1,  1^74.  ] 


Mandamna,  1084  et  seq.  Certiorari,  1067 
et  seq.  Prohibitloii,  1102  et  seq.  Habeas 
CorpuB,  1 105  n.  Wilt  of  Error,  1 105  n.  Zn- 
junction,  526,  526  n.  Ne  Exeat,  478  n. 
Boiro  Faoiaa  and  Quo  Warranto,  abolished, 
802. 

Original  Jnrlidiotion.  Prior  to  the  amend- 
ment of  the  Constitution  in  1862,  the  Supreme 
Court  was  strictly  an  appellate  tribunal,  and 
had  no  original  jurisdiction,  except  in  habeas 
corpus.  It  accordingly  refused  a  auo  VMr- 
ranio.  Ex  parte  Attorney-General,  1  CaL  85. 
The  original  Constitution,  by  defininjBf  the 
jpowers  of  the  Supreme  Court,  limited  its  ju- 
risdiction; but  having  a  general  appellate  ju- 
risdiction, the  court  exercised  supervisory 
control  over  inferior  courts,  and  if  such  courts 
usurped  powers,  or  committed  errors  in  refus- 
ing to  issue  proper  writs,  etc.,  or  otherwise,  in 
the  exercise  of  their  powers,  the  Supreme 
Court  would,  on  a  proper  showing,  correct 
such  errors  on  appeal:  Ex  parte  Attorney- 
General,  1  Cal.  89;  and  thas  exercise  its  ap- 
pellate jurisdiction  by  issuing  writs  of  man- 
aamus,  and  (it  seems,  also)  certiorari,  injunc- 
tion, supersedeas,  etc.:  People  v.  Turner,  1 
CaL  144;  but  it  would  not  issue  a  mandamus 
to  a  ministerial  officer,  such  as  a  clerk  of  a 
court  below,  on  such  a  matter  as,  if  it  ruled 
wrongly,  could  be  reviewed  by  the  Supreme 
Court.  Cowell  v.  Buekelew,  14  Cal.  642.  As 
amended  in  1862,  the  Constitution,  Art  VI, 
Sec.  4,  reads:  "The  (Supreme)  Court  shall 
also  have  power  to  issue  writs  of  mandamus, 
certiorari,  and  prohibition,  and  habeas  corpus; 
and  also  all  writs  necessary  or  proper  to  the 
complete  exercise  of  its  appellate  jurisdiction; 
each  of  the  justices  shall  nave  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the  State, 
upon  petition  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  re- 
turnable before  himself,  or  the  Supreme  Court, 
or  before  any  District  Court,  or  any  County 


Court,  in  the  State,  or  before  any  judge  of 
said  courts."  This  clause  gives  the  court 
express  power  to  issue  the  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus, 
and,  in  addition  thereto,  all  writs  necessary 
or  proper  to  the  complete  exercise  of  its  ap- 
pellate jurisdiction.  Tyler  v.  Houghton,  25 
Cal.  28;  Miller  v.  Supervisors  of  Sacramento^ 
25  Cal.  96;  People  v.  Loucks,  28  CaL  71. 

Appellate  Jnrlidiotion,  44  n. 

Ezerciae  of  Joriadiotion  before  mode  of 
exeroise  provided,  187.  It  has  been  held 
that  the  court  cannot  exercise  the  jurisdiction 
conferred  by  the  Constitution  until  the  mode 
in  which  it  is  to  be  exercised  is  prescribed  by 
statute.  Warner  v.  Hall,  1  CaL  90;  White  v. 
Liakthall,  1  CaL  347.  But  the  contrary  was 
held  in  Mawson  v.  Mawson,  50  Cal.  542.  Be- 
fore any  statute  provided  for  an  appeal  from 
the  County  Court,  the  Supreme  Court,  under 
the  original  Constitution,  issued  a  writ  of  eiror 
to  the  County  Court,  under  its  power  of  issuing 
"  all  writs  necessary  or  proper,"  etc    Adams 

V.  Town,  3  Cal.  247. 

Jnatice,  ainfl^e;  power  of;  only  extends 
to  Habeas  Corpna.  The  expression  of  the 
Constitution  in  conferring  authority  to  issue 
the  writs  of  mandamus,  certiorari,  aud  pro- 
hibition, is  clear  in  its  import.  "  The  court 
shall  have  power,"  etc  u  it  had  been  in- 
tended that  the  justices  of  the  court,  as  mere 
judicial  officers,  should  exercise  this  power, 
that  intention  has  not  found  any  direct  ex- 

{>res8iou.     Any  doubt  will  be  removed  by 
ookine  at  the  last  clause  of  section  4  of  Art 

VI.  See  note  **  Original  Jurisdiction,"  supra. 
The  power  to  issue  the  writ  of  habeas  corpus, 
like  that  to  the  issue  of  mandamus,  certiorari, 
and  prohibition,  is  there  conferred  on  the 
court;  bat  it  is  immediately  afterwards  de- 
clared that  *'each  of  the  justices  shall  have 
the  power  to  issue  writs  of  habeas  corpus," 
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etc.    The  language  of  this  clause  makes  it     court  and  the  justices  who  compose  it  Smith 
evident  that  the  authors  of  the  amendment  of     v.  Oakland,  40  Cal.  483. 
1862  had  in  view  the  distinction  between  the 


capable 


^  44.  Its  appellate  jnrisdiction  extends : 

;, ^JpL.  To  all  civil  actions  for  relief  formerly  given  in  courts  of  eqnity; 
T      2.  To  all  civil  actions  in  which  the  subject  of  litigation  is  not  caps 
of  pecuniary  estimation; 

3.  To  all  civil  actions  in  which  the  subject  of  litigation  is  capable  of 
pecuniary  estimation  which  involve  the  title  or  possession  of  real  estate 
or  the  legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars; 

4.  To  all  special  proceedings; 

5.  To  all  cases  arising  in  the  probate  courts;  and, 

6.  To  all  criminal  actions  amounting  to  felony,  on  questions  of  law 
alone. 


Appellate  JwlsdiotloD  under  Constita- 
tion.  The  Supreme  Court  shall  have  appel- 
late jurisdiction  in  all  cases  in  equity;  also  in 
all  cases  at  law  which  involve  the  title  or  pos- 
session of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  m- 
terest,  or  the  value  of  the  property  in  contro- 
versy, amounts  to  |300;  also  in  all  cases  aris- 
ing in  the  Probate  Courts;  and  also  in  all 
cnminal  cases  amounting  to  felony  on  ques- 
tions of  law  alone.  Const  CaL,  Art.  VI,  Sec. 
4.  On  the  authority  of  Marbury  v.  Madison^  1 
Crauch,  137,  it  was,  in  People  v.  Turner,  1 
Cal.  147,  held  that  the  test  of  appellate  juris- 
diction was,  whether  or  not  it  revisea  pro- 
ceedings already  instituted.  The  Legislature 
cannot  im]>air  the  exercise  of  the  appellate 
power.  Haigki  v.  Gay,  8  Cal.  dOO.  The  words 
*' cases  at  law"  refer  to  civil  as  distinguished 
from  cruuinal  cases.  Any  other  reading  would 
nuUif V  the  limitation  contained  in  subdivision 
6  of  this  section.  People  v.  Johnson,  30  Cal. 
104.     Aa  to  criminal  actions,  see  below. 

Appeals.  In  General,  936-959.  Appeals 
from  District  Courts,  963.  In  cases  of  appli- 
cation to  the  District  Courts  for  writs  of  man- 
date, review,  prohibition,  habeas  corpus,  etc., 
57  n.  Appeals  from  County  Courts,  966.  Ap- 
peals from  Probate  Courts,  969-971. 

Real  estate,  title,  etc.  The  idea  intended 
to  be  embodied  in  the  phrase,  ''cases  at  law 
which  involve  the  title  or  possession  of  real 
property >"  under  the  former  constitution  and 
statute,  was  "cases  at  law  in  which  the  title 
or  possession  of  real  property  is  a  material  fact 
in  the  case  upon  which  tne  plaintiff  relies  for  a 
recovery  or  the  defendant  for  a  defense." 
When  the  title  or  claim  of  title,  the  possession 
or  right  of  possession,  of  real  property,  or  any 
right  growing  out  of  or  dependent  upon  either, 
was  aUeged  in  the  pleadings  as  an  issuable  fact, 
the  case  was  withm  the  meaning  of  the  con- 
stitutional provision;  and  though  defendant  in 
an  action  of  ejectment  mieht  not  controvert 
the  plaintiff's  alle^tions  m  title  or  right  of 
possession,  but  might  rest  his  defense  upon 
the  denial  of  the  alleged  ouster  and  damages, 
or  the  damages  alone,  the  case  would  still 


have  been  held  to  involve  the  possession  of 
real  property.  Holman  v.  Taylor,  31  Cal.  340. 
In  an  action  brought  under  the  amendatory 
act  of  1860,  concerning  lawful  fences  {Slats, 
1860,  p.  141),  which  provided:  **Such  person 
shall  pay  the  owner  of  such  fence  already 
erected  one-half  the  value  of  so  much  thereof 
as  serves  as  a  partition-fence  between  them," 
etc. ,  it  was  held  that  although  neither  party 
should  controvert  the  title  of  the  other  to  his 
tract  of  land,  yet  the  fact  that  each  was  en- 
titled must  be  allesed,  and,  if  controverted, 
must  be  proven:  that  therefore  it  appeared 
that  the  title  to  real  property  of  eacn  party 
was  involved  in  the  action;  and  that  juris- 
diction of  the  action,  so  far  as  it  depended 
upo^  that  point,  pertained  to  the  District 
Court  Holman  v.  Taylor,  31  Cal.  341.  To 
constitute  a  case  which  involves  the  posses- 
sion of  real  property,  it  is  not  enough  that  the 
Sossession  is  a  fact  in  controversy,  or  inci- 
ently  in  question,  or  that  the  fact  of  posses- 
sion IS  in  issue;  but  the  right  of  possession 
must  be  involved.  Pollock  v.  Cummings,  38 
Cal.  684.  A  justice  of  the  peace  has  jurisdic- 
tion in  an  action  for  damages  for  trespass  on 
real  estate  where  the  right  of  possession  of 
the  premises  is  not  put  in  issue  by  the  plead- 
ings or  controverted  on  the  trial.  Comett  v. 
Bishop,  39  Cal.  319. 

Aaaeeament.  A  proceeding  under  the  acts 
of  1868  and  1870,  modifying  grades  of  streets 
in  San  Francisco,  is  a  special  case,  and  not  a 
case  at  law  involving  the  legality  of  an  assess- 
ment If  it  were  a  case  "at  law"  it  would 
not  be  competent  for  the  Legislature  to  confer 
jurisdiction  of  it  upon  the  County  Court,  be- 
cause the  Constitution  in  express  terms  con- 
fers upon  the  District  Court  original  jurisdic- 
tion in  that  class  of  cases;  and  such  jurisdic- 
tion is  exclusive,  unless  there  be  something 
in  the  instrument  evincing  a  contrary  intent 
Appeal  ofS,  0.  Houghton,  42  Cal.  35. 

Toll.  The  half-pUotaffe  allowed  by  the 
twenty-third  section  of  uie  act  of  1856,  "to 
establish  pilots  and  pilot  regulations  for  the 
port  and  harbor  of  Benicia  and  Mare  Island, 
was  held  not  a  toll.  Harrison  v.  Green,  18 
CaL  94. 
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Munioipal  fine.  The  word  "municipal*' 
is  obviously  used  in  its  strictest  sense,  as  in- 
dicating an  inferior  power  or  j urisdiction.  The 
legality  of  a  fine  imposed  as  a  punishment  for 
the  conmiisaion  of  a  criminal  offense,  is  not 
involved  in  a  criminal  action  in  the  sense  of 
the  constitutional  provision  under  considera- 
tion- See  note  ** Amount,"  below.  People  y. 
Johnson,  30  Cal.  102.  A  fine  imposed  in  the 
Count;^  Court  for  wron^ully  demanding  and 
collecting  toll  for  the  privilege  of  passing  over 
a  road,  is  not  a  municipeJ  fine.  People  v. 
Johnson,  30  Cal.  98. 

Amount.  Must  be  at  least  $300.  Linhart 
V.  Buiff,  11  CaL  280 j  DoyU  v.  Seawall,  12 
Cal.  280;  Hopkins  v.  Cheeseman,  28  CaL  181. 
Under  the  original  Constitution  the  amount 
in  dispute  must  have  been  $200.  If  an  ap- 
peal was  taken  by  the  defendant  from  a  judg- 
ment against  him  for  a  sum  exceeding  $200, 
exclusive  of  costs  and  percentage,  the  court 
had  jurisdiction  of  the  case,  because  the 
amount  of  the  judgment  was  the  *' amount 
.  in  dispute  "  on  the  appeal.  If  the  appeal  was 
taken  by  the  defenoant  from  a  judgment  in 
his  favor,  where  he  had  set  up  a  counter- 
claim, if  that  judgment  was  for  a  sum  more 
than  $200  less  than  he  claimed  in  his  answer, 
the  court  had  jurisdiction.  Skillman  v.  Laxih- 
man,  23  CaL  202.  It  was  also  held  that  the 
court  had  no  jurisdiction  in  a  case  brought 
on  a  money  demand  for  less  than  $200,  which 
did  not  involve  the  lej^ity  of  a  tax,  toll, 
impost,  or  municipal  fine,  although  the  en- 
forcement of  a  mechanic's  lien,  or  the  fore- 
closure of  a  mortgage  by  which  the  demand 
was  secured,  was  sought  in  the  same  case. 
Poland  V.  Carrigan,  20  CaL  174.  Plaintiff 
commenced  an  action  before  a  justice  of  the 
peace  to  recover  judgment  on  an  account  for 
$298.  The  defendant  answered,  setting'up  a 
counter-claim  in  the  sum  of  $570.  It  was 
held  that  the  court  had  no  jurisdiction;  that 
the  ad  damnum  clause  in  the  complaint  was 
the  test  of  jurisdiction,  and  that  the  question 
was  unaffected  by  the  fact  that  the  defend- 
ant set  up  a  counter-claim  in  excess  of  $300, 
for  that  he  could  set  up  onlv  such  a  counter- 
claim as  he  could  have  sued  upon  in  a  jus- 
tice's court.  Maxfield  v.  Johnson,  30  CaL  545, 
546. 

Costs  cannot  be  included  to  make  the 
amount  up  to  $300.   Dumphy  v.  Guindon,  13 


Cal.  28;  Zahriskie  v.  Torrey,  20  Cal.  174; 
Votan  v.  Reese,  20  CaL  90;  Bolton  v.  Landers, 
27  CaL  107.  On  an  appeal  froni  an  order  direct- 
ing the  return  of  an  execution  issued  on  a 
judgment  for  costs,  and  also  from  an  order 
refusing  to  issue  an  execution  on  the  same 
judgment  for  the  costs,  the  court  held  that 
it  had  jurisdiction,  as,  although  the  matter 
in  dispute  related  to  the  costs,  they  exceeded 
$200.  This  case,  however,  related  to  the  Con- 
stitution as  it  originally  stood;  the  words 
being  "matter  in  dispute"  instead  of  ** de- 
mand," as  at  present.  Meeker  v.  Harris,  23 
CaL  286. 

The  original  Constitution  was  construed  to 
mean  that  the  Supreme  Court  should  possess 
appellate  jurisdiction  in  all  cases;  provided, 
that  when  the  subject  of  litigation  was  capable 
of  pecuniary  computation,  the  matter  in  dis- 
pute must  exceea  in  value  or  amount  $200, 
unless  a  question  of  the  legality  of  a  tax, 
toll,  impost,  or  municipal  fine  was  drawn  in 
question ;  and  it  was  nolden  that  the  court 
possessed  appellate  jurisdiction  from  a  decree 
rendered  in  a  suit  for  divorce  a  vinculo, 
Conant  v.  Conant,  10  Cal.  249.  This  decision 
was  pointedly  affirmed  since  the  amendments 
to  the  Constitution  of  1862,  in  Knotdes  v. 
Yeates,  31  Cal.  86.  All  ci\dl  cases  which  the 
District  Court  has  jurisdiction  to  try,  the  Su- 
preme Court  has  prisdiction  to  review,  no 
matter  what  the  judgment  of  the  District 
Court  may  have  been.  Solomon  v.  Reese,  34 
CaL  3a 

Special  prooeedingB.  Eminent  Domain, 
1257  n. ;  Insolvency,  966  n. 

Criminal  actions.  This  court  has  no  ap- 
pellate jurisdiction  in  cases  of  misdemeanor 
or  crimes  of  a  less  degree  than  felony,  and  no 
jurisdiction  can  be  conferred  by  the  Legisla- 
ture in  these  cases.  People  v.  Applegate,  5 
CaL  295;  People  v.  Fowler,  9  CaL  86;  People 
v.  Cornell,  16  Cal.  187;  People  v.  War,  20 
CaL  117;  People  v.  Barney,  29  CaL  469; 
People  V.  Johnson,  30  CaL  98;  People  v. 
Apffar,  35  CaL  390.  This  is  so  where  a  fine 
is  imposed  for  gambling:  People  v.  Shear,  7 
Cal.  139;  or  petit  larceny:  People  v.  Vick,  7 
Cal.  166.  It  makes  no  difference  that  the 
case  is  brought  up  by  writ  of  error.  People  v. 
Shear,  7  CaL  139. 


45.  The  court  may  reverse,  afl5rm,  or  modify  any  order  or  judgment 
appealed  from,  and  may  direct  the  proper  judgment  or  order  to  be  entered, 
/or  direct  a  new  trial  or  further  proceedings  to  be  had.     Its  judgment 
must  be  remitted  to  the  court  from  which  the  appeal  was  taken. 

Court   below^,  reaaons  and  curgumenta 

in.  A  judgment  which  is  right  will  not  be 
reversed  because  it  was  rendered  upon  a 
wrong  reason.  Helm  v.  Dumas,  3  CaL  456; 
Bleveny.  Freer,  10 CaL  178;  Chahoty.  Tucker, 
39  CaL  435.  When  a  new  trial  is  asked  for 
on  several  grounds,  and  it  is  granted,  and  the 
record  does  not  show  for  which  one  of  the 
reasons  it  was  granted,  the  order  ^rantins  the 
new  trial  will  not  be  reversed,  if  it  may  nave 
been  properly  granted  for  any  one  of  the 
reasons  assigned.  Altschul  v.  Doyle,  48  Cal. 
535.   It  is  immaterial  whether  a  point  is  taken 


Abatement.    By  death,  etc,  385,  385  n. 
In  ejectment,  740. 

Amendment.    Supreme  Court  will  not  al- 
low where  not  applied  for  below,  473  n. 

Bankrupt .  Appeal  may  be  prosecuted  by 
signee  in  the  name  of,  notwithstanding 
kUKruptcy,  385  n. 


assi 
ban 

ConfUot  of  evidence.  When  substantial. 
Supreme  Court  will  not  disturb  decision  of 
court  below,  657  n* 
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in  the  axi^ment  below  or  not,  as  the  court  is 
bound  to  decide  according  to  the  law  of  the 
whole  case,  and  not  according  to  the  views  or 
reasoning  of  counsel.  Hubbard  v.  Sullivan, 
18  Cal.  525;  Clark  v.  Huber,  25  CaL  698.  The 
appellate  court  will  not  reverse  a  decision 
correct  when  it  was  made,  and  certainly  will 
not  do  so  by  reason  of  any  matter  of  fact  not 
shown  or  offered  in  the  court  below.  Wallace 
V.  Eldredge  (No.  2),  27  Cal.  500. 

Death,  snggestion  of,  385,  385  n. ;  and  see 
next  note. 

Death;  judgment  nunc  pro  tunc.  The 
death  of  an  appellant  after  aigument  of  his 
case  upon  appeal  does  not   constitute  any 

ground  for  delaying  a  decision  or  departing 
om  the  ordinary  course  of  procedure,  ex- 
cept aa  to  the  entry  of  the  judgment  which 
may  be  rendered.  The  entry  should  be  of  a 
dav  anterior  to  the  appellant^s  death.  Black 
V.  Shatr,  20  CaL  18;  King  v.  Dvnn,  21  Wend. 
253;  Campbell  v.  Mesier,  4  Johns.  Ch.  335; 
MUler  V.  Gunn,  7  How.  Pr.  Rep.  159.  The 
rule  is  different  if  the  death  occur  previously 
to  the  ar^gument.  In  that  event  further  pro- 
ceedings can  only  be  had  upon  leave  given 
A^^  suggestion  of  the  death  is  made.  In 
this  case  the  court  were  not  aware  of  the 
death  of  the  appellant  at  the  time  the  judg- 
ment was  renaered.  The  entry  was  there- 
fore corrected  as  follows:  judgment  was  va- 
cated and  a  judgment  of  affirmance  entered  as 
of  the  daypnor  to  the  decease  of  the  appellant 
Black  V.  Shaw,  20  Cal.  68.  A  similar  course 
was  adopted  in  Savings,  etc.  Society  v.  Gibb, 
21  Cal.  609;  and  in  HolUncay  v.  Galliac,  49 
CaL  149,  an  order  was  made  as  follows:  "The 
remittitur  heretofore  issued  by  the  clerk  of 
this  court  in  this  cause  having  been  returned 
and  filed  herein,  pursuant  to  an  order  of  the 
court  made  on  the  23d  day  of  September, 
1874,  on  reading  the  affidavit  of  Thomas 
Bodley,  on  file  herein,  suggesting  the  death 
of  the  respondent,  Emile  Galliac,  pending 
the  said  appeal  in  this  court,  and  it  appearing 
therefrom  that  said  Galliac  died  subsequent 
to  the  time  said  canse  was  submitted,  and 
before  the  final  decision  and  judgment  of  this 
court  therein;  now,  on  motion  of  Spencer,  of 
counsel  for  the  appellant,  Adam  Holloway,  it 
»is  ordered  that  tne  decision  and  judgment  of 
this  court,  made  and  entered  on  the  21st  day 
of  February,  1874  (reversing  the  order  and 
judgment  of  the  court  below,  and  remanding 
said  cause  for  new  trial),  be  and  the  same  is 
hereby  set  aside.  And  it  is  further  ordered 
and  adjudged  that  said  decision  and  judgment 
of  this  court,  rendered  in  said  cause  on  the 
2l8t  day  of  February,  1874,  with  the  opinion 
of  the  court  therewitn  filed,  be  and  the  same 
is  hereby  rendered  as  of  the  date  of  the  sub- 
mission of  said  cause  for  decision  in  this  court, 
to  wit,  the  7th  da^  of  April,  1869,  and  the 
clerk  of  this  court  is  hereby  ordered  to  enter 
said  decision  and  opinion  as  of  said  last- 
named  date." 

Deciaions  of  Supreme  Court  paramount. 

Until  reversed  or  modified  by  itself,  the  decis- 
ions of  the  Supreme  Court  must  be  accepted 
by  all  inferior  tribunals.  Leese  v.  Clark,  20 
(SU.  415;  People  v.  McGuire,  46  Cal.  57. 
Stare  decisis  and  law  of  the  ecue,  see  note 
below. 


Deciaf  ona  to  be  filed  within  dx  moniha. 
By  act  approved  16th  March,  1872,  every  civil 
cause  on  appeal  in  the  Supreme  Court  must 
be  decided  and  the  decision  of  the  court  filed 
within  six  monthii  after  the  same  is  sub- 
mitted; if  not  so  decided,  and  the  decision 
filed,  the  cause  may,  on  notice  of  either  party, 
of  at  least  thirty  days  to  the  adverse  party, 
be  again  placed  on  the  calendar  for  argument 
(Sec.  1).  Every  cause  which  shall  have  been 
pending  on  appeal  in  said  court  for  a  period 
of  six  months  prior  to  the  taking  effect  of  this 
act,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served  by  either  party,  on  the 
adverse  party  and  the  clerk  of  the  court, 
thirty  days  before  the  commencement  of  the 
next  succeeding  term,  be  placed  on  the  calen- 
dar for  tlmt  term  for  reargument  (Sec.  2). 
As  to  these  provisions  being  directory  only, 
1858  n. 

DiscretioD,  abnae  of,  only  will  be  re* 
view^ed.  Granting  or  refusing  new  trial,  657 
n. ;  660  n.  Granting  or  refusing  continuance, 
595  n. 

XQectment.  Termination  of  plaintifTs  right 
pending  action,  385  n. ;  740. 

Error  in  law.  Supreme  Court  will  review 
only  those  committed  against  party  complain- 
ing, 657  n.  Error  in  law,  prima  facie  an  in- 
jury, 657  n.  Errors  in  law  working  no  injmy 
not  ground  for  disturbing  decision,  657  n. 

Eacceptiona  cuid  ol^^^^oi^*  must  be 
taken  below,  646  n.;  434  n.;  406  n.;  387  n. 

Facta,  review  of,  on  appeal,  657  n.; 
633  n. 

Ipjanction.  It  was  held  that  the  court 
would  not  review  an  order  granting  an  inter- 
locutory injunction,  where  the  plaintiff  suc- 
ceeded in  obtaining  the  main  relief,  which 
properly  carried  a  perpetual  injunction  with 
it.    Hicks  y.  Davis,  4  Cal.  70. 

Irregularitiea,  87  n. 

Lfmitationa,  Statute  of.  Extension  where 
judgment  for  plaintiff  reversed,  355  n. 

Marriage,  aa^igeation  of,  385. 

Modifying  judgment.  If  the  court  below 
wrongfully  refuse  to  dissolve  an  attachment 
the  Supreme  Court  will,  even  though  afiirm- 
ing  the  judgment  against  defendant,  order  it 
to  oe  dissolved.  Gristoold  v.  Sharpe,  2  Cal.  24. 
The  Supreme  Court  may  render  such  judg- 
ment as  the  court  below  should  have  ren- 
dered. Gahan  v.  Neville,  2  CaL  81 ;  Grayson 
v.  Guild,  4  CaL  125.  Thus  when  it  was  ob- 
jected that  the  judgment  was  erroneous  be- 
cause it  awarded  restitution  of  the  whole  of 
a  100-vara  lot  while  plaintiffs  only  claimed 
the  southern  half  of  it,  the  court  regarded  the 
error  as  clerical  and  ^o  ground  for  reversal. 
Anderson  v.  Parker,  6  CaL  201.  In  one  case 
the  court  held  that  they  could  not  compute 
damages,  but  must  reverse  judgment:  Cun* 
ninaham  v.  Dorsev,  6  CaL  21;  but  in  an  equi- 
tabJe  proceeding  tne  court  modified  the  judg- 
ment oy  deducting  therefrom  a  difference  of 
interest,  and  directed  the  clerk  of  the  Supreme 
Court  to  make  the  calculation  and  enter  the 
judgment  accordingly :  Crosby  v.  McDermitt, 
7  Cal.  148;  and  where  a  portion  of  the  entry 
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of  the  clerk,  specifying  the  kind  of  money  in 
which  the  judgment  was  to  be  paid,  was  void, 
the  court  ordered  that  the  cause  be  remanded 
with  directions  to  the  court  below,  to  amend 
the  judgment,  by  striking  out  that  portion 
of  it  which  specified  the  kind  of  money  in 
which  the  recovery  was  had.  Wallace  v.  J?/- 
dredge  (No.  1),  27  Cal.  497.  Where  all  the 
necessary  facts  were  found  upon  which  to 
base  a  judgment,  and  a  mere  computation 
was  required  to  ascertain  the  amount  for  which 
judgment  should  be  entered,  the  cause  was 
remanded  and  the  court  below  directed  to 
modify  the  judgment  in  accordance  with  the 
opinion  of  the  Supreme  Court  People  v.  Sierra 
R  Q.  M.  Co.,  39  CaL  fil6.  See  Foucault  v. 
Finet,  43  Gal.  136. 

If  a  judgment  is  reported  by  a  referee  pay- 
able in  gold  coin,  and  there  is  nothing  in  the 
record  warranting  its  being  nayable  m  that 
kind  of  money,  the  Supreme  Court  will  direct 
the  judgment  to  be  modified,  but  without 
costs  to  the  appellant,  if  he  failed  to  ask  the 
court  below  to  make  the  modification.  Noonan 
V.  Hood,  49  CaL  293. 

The  court  has  frequently  accepted  the  offer 
of  a  party,  made  in  order  to  avoid  a  reversal, 
to  remit  a  portion  of  his  claim.  Thus  judg- 
ment was  affirmed  on  respondents  filing  a  re- 
mittitur of  $50,  the  amount  of  damases  as- 
sessed, and  paying  the  costs  of  appeal  Doll 
V.  Feller,  16  CaL  434.  Where  to  avoid  a  re- 
versal plaintiff  offered  to  remit  the  damages, 
the  juogment  was  modified  in  accordance  with 
that  offer,  but  the  plaintiff  was  ordered  to  pay 
the  costs  of  appeal.  De  Costa  v.  Maesachueette 
Mining  Co,,  17  CaL  618;  see  also  Mullerx. 
Boage,  25  CaL  187.  It  was  ordered  that  the 
juaffment  be  reversed  and  the  cause  remanded, 
witn  directions  to  the  court  below  to  proceed 
to  try  the  case  anew,  unless  within  twenty 
days  after  the  filing  of  the  remittitur  in  the 
court  below  the  defendants  should  file  with 
the  clerk  of  that  court  a  written  consent  that 
the  judgment  should  be  modified  by  striking 
out  the  damages  therein  awarded,  and  insert- 
ing in  lieu  thereof  a  less  sum,  and  upon  such 
consent  being  filed,  it  was  ordered  that  the 
judgment  should  be  modified  accordingly,  and 
also  that  it  should  be  made  payable  in  due 
course  of  administration.  Aiherton  v.  Fowler, 
46  Cal.  327.  So  it  was  ordered  that  respond- 
ents should  have  fifteen  days  in  which  to  file 
their  written  consent  that  the  judgment  should 
be  modified  in  accordance  with  the  views  ex- 
pressed by  the  court,  and  upon  filing  such 
written  consent,  it  was  orderea  that  the  judg- 
ment should  be  modified  in  pursuance  there(3: 
in  default  of  filing  such  written  consent  it  was 
ordered  that  judgment  be  entered  reversing 
the  Judgment  of  the  court  below.  Lamping 
ds  Co,  \.  Hyatt,  21  CaL  104.  Where  the 
plaintiff  in  his  brief,  in  case  the  court  was  of 
opinion  that  there  was  error,  offered  to  remit 
such  portion  of  the  sum  mentioned  in  the  find- 
ing as  the  court  might  think  proper,  but  the 
finding  did  not  afford  the  data  for  making 
any  apportionment,  the  court  held  that  the 
entire  oamages  must  be  remitted  or  the  judg- 
ment reversed  and  a  new  trial  had;  and  it  was 
ordered  that  plaintiff  have  fifteen  days  within 
which  to  file  in  the  Supreme  Court  a  release 
of  all  damages  claimed,  and  that  upon  filing 
such  release  in  due  form  the  judgment  be  a^ 


firmed;  but  in  default  of  filing  such  release, 
that  the  judgment  of  the  District  Court  and 
the  order  denying  new  trial  should  be  reversed 
and  a  new  trial  granted.  Carpentier  v.  Gar* 
diner,  29  CaL  165.  In  ejectment,  on  motion 
by  respondent  to  vacate  the  judgment  of  the 
Supreme  Court  reversing  the  judgment  of  the 
District  Court  and  granting  appellants  a  new 
trial,  the  court  below  having  found  that  the 
defendant  had  disseized  the  plaintiff  of  the 
whole  of  500  acres  sued  for  when  the  plaintiff 
was  himself  in  the  actual  possession  and  en- 
joyment of  about  180  acres  of  it  at  the  com- 
mencement of  the  action,  the  respondent  of- 
fering to  release  the  180  acres  from  the  oper* 
ation  of  the  judgment,  the  court  said  that  if 
the  particular  location  of  the  180  acres  ap* 
peared  either  in  the  pleadings  or  by  the  find- 
ings, they  might  order  the  modification  upon 
the  basis  of  the  record;  but  as  there  was  nothmg 
in  either  showing  the  location,  they  were  not 
at  liberty  to  elamine  the  evidence  lor  the  pur- 
pose of  determining  the  location  as  a  question 
of  fact.  To  do  so  would  be  to  exercise  orig- 
inal rather  than  appellate  jurisdiction.  ElUs 
V.  Jeans,  26  Cal.  278.  Where  the  only  por* 
tion  of  the  premises  sued  for,  of  whicn  the 
defendant  had  the  possession  for  the  statu- 
tory period  of  five  years^  was  a  tract  of  about 
one  hundred  and  sixty  acres;  and  the  defend- 
ant's counsel  su^msted  that  if  the  judgment 
was  for  too  much,  he  might  be  permitted  to 
release  the  excess;  but  there  was  nothing  in 
the  pleadings  or  evidence  that  would  enable 
the  court  to  describe  such  portion  of  land  with 
the  requisite  degree  of  certainty,  the  court 
held  that  a  iudsment  for  the  defendant,  as  to 
the  whole  lana  sued  for,  could  not  be  sus- 
tained, and  that  a  judgment  for  a  part  ¥rithout 
describing  it,  so  that  it  might  m  identified, 
instead  of  ending  the  litigation  would  open 
up  new  controversies,  and  declined  to  aoopt 
the  suggestion.  Hayes  v.  Martin,  45  Cal.  562. 

An  order  of  liie  Supreme  Court  modifying 
a  judgment  by  reducing  its  amount  does  not 
set  it  aside  so  as  to  prevent  it  from  drawing 
interest  from  the  time  it  was  rendered  by  the 
court  below.  Clark  v.  Dunnafn,  46  CaL  205. 

As  to  granting  a  new  trial  with  the  alter- 
native of  remitting  excess,  657  n. 

As  to  costs  on  modification,  1027. 

If  only  part  of  defendants  appeal  from  the 
judgment  against  themselves,  that  portion  of 
the  judgment  which  affects  appellants  may  be 
reversed  as  to  them  without  affecting  the 
judgment  as  to  the  other  defendants,  not  par- 
ties to  the  appeaL  Minium  v.  Baylis,  33  UaL 
134. 

ITew  trial,  ofieot  .of;  Appeal.  The  court 
has  a  clear  right  to  reverse  an  order  denying, 
and  to  grant,  a  new  trial,  the  effect  of  which 
is  to  vacate  the  judgment :  Walden  v.  Murdoek, 
23  CaL  549;  and  tnere  is  no  reason  why  exe- 
cution is  not  as  effectually  stayed  upon  the 
i'udgment  pending  such  appeal  as  it  would 
lave  been  pending  a  direct  appeal  from  the 
judgment,  with  a  like  bond  or  undertaking. 
The  fact  that  a  direct  appeal  from  the  judg- 
ment has  been  dismissed,  certainly  does  not 
place  the  appellant  in  any  different  or  more 
unfavorable  position  in  respect  to  his  appeal 
from  the  order  on  motion  for  new  trial,  tnan 
he  would  have  occupied  had  no  direct  appeal 
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from  the  judgment  ever  been  taken  within 
the  time  prescribed  by  the  statute.  Fulton 
V.  Hanna,  40  CaL  280.  Where  the  Supreme 
Court  reverses  an  order  of  an  inferior  court  de- 
nying a  motion  for  a  new  trial  and  remands 
the  cause  for  further  proceedings  in  accord- 
ance with  the  opinion  given  in  the  case,  which 
opinion  does  not  indicate  that  the  proceed- 
ings should  be  different  from  the  proceedings 
that  would  have  followed  the  wanting  of  the 
motion  for  a  new  trial,  the  order  of  the  Su- 
preme Court  places  the  case,  in  point  of  the 
mere  procedure  to  be  followed,  m  the  same 
situation  as  though  the  court  below  had 
directed  a  new  trial  Hidden  v.  Jordan,  28 
CaL  303;  Irwin  v.  Toione,  43  Cal.  23.  If  the 
appellate  court  grants  a  new  trial  on  an  ap- 
peal from  a  decision  in  ejectment  in  favor  of 
the  plaintiff,  an  application  to  vacate  a  writ 
of  habere  facias  issued  during  the  pendency 
of  the  appeal  should  be  made  to  the  court 
below  and  not  to  the  appellate  court  Thomp- 
son V.  Thornton,  41  Cal.  627.  See  further, 
as  to  new  trials,  etc.,  657  n. 

Opinions.  The  Legislature  cannot  require 
the  Supreme  Court  to  give  the  reasons  of  its 
decisions  in  writing.  The  constitutional  duty 
of  the  court  is  discharged  by  the  rendition  of- 
its  decisiona  The  i)ractice  of  giving  the 
reasons  in  writing  for  judgments  is  of  modem 
origin,  and  it  is  discretionary  with  the  court 
whether  it  give  an  opinion  upon  pronouncing 
judgment;  and  if  ^yen,  whether  it  be  oral  or 
in  writing.  A  decision  of  the  court  is  its  judg- 
ment; the  omuion  is  the  reasons  given  for  that 
judgment.  The  former  being  entered  of  record 
immediately,  can  only  be  chan^;ed  upon  apo- 
tition  for  rehearing  or  a  modification.  The 
latter  is  the  property  of  the  judges,  subject 
to  their  revision,  correction,  or  modification, 
until  it  is  transcribed  on  the  record  with  the 
consent  of  the  writer,  when  it  ceases  to  be  the 
subject  of  change,  except  through  regular  pro- 
ceedings before  the  court  by  petition.  The 
records  of  courts  are  under  the  control  of  the 
Judges  so  far  as  essential  to  the  proper  admin- 
'istration  of  justice,  and  this  control  is  beyond 
the  reach  of  legislation.  The  clerk  of  a  court, 
though  a  constitutional  ofiicer,  is  subject  to 
its  orders  in  the  control  of  the  records.  The 
court  cannot,  without  great  abuse  of  its  powers, 
take  from  the  clerk,  in  any  way,  the  perquisites 
of  his  office  for  copies  of  opinions  and  papers 
on  file.  Houston  v.  Williavis,  13  Cal.  24. 

It  is  a  maxim  not  to  be  disregarded,  that 

feneral  expressions,  in  every  opinion,  are  to 
e  taken  in  connection  with  the  case  in  which 
those  opinions  are  used.  Uhlf elder  v.  Levy, 
9  Cal.  615;  People  v.  Winkler,  9  Cal.  236; 
Ch.  J.  Marshall  in  6  Whea.  399;  and  15  Mo. 
Rep.  433.  The  law  upon  a  question  does  not 
become  settled  by  the  mere  opinion  of  jud^s 
unnecessarily  expressed,  but  only  by  a  decision 
of  the  point  when  being  the  ground,  or  at  least 
one  of  the  grounds,  of  a  juagment.  State  v. 
McGlynn,  20  CaL  276. 

Probate,  refusing;  Appeal.  969  n. 

Records  of  Conrts  below,  intendments 
in  favor  of,  87  n. 

Record,  Snpreme  Conrt  will  not  go  out- 
side of.    Thus,  on  appeal  from  an  order  dis- 


solving an  attachment,  the  court  held  that  no 
cause  for  dissolving  it  being  disclosed  by  the 
record,  the  order  made  by  the  court  below 
dissolving  it  must  be  reversed.  Reiss  v. 
Brady,  2  Cal.  132.  Where  no  entry  ex- 
pressly overruling  a  demurrer  api)eared  m  the 
record,  but  one  of  the  points  assigned  in  the 
statement  of  the  grounds  of  appeal  below, 
seemed  to  be  the  ruling  of  the  court  on  de- 
murrer, as  the  appellant  went  to  trial  with- 
out insisting  on  a  disposition  of  the  demurrer, 
the  court  held  it  was  too  late  to  object  that  it 
was  not  formally  disposed  of.  De  Leon  v. 
Higuera,  15  CaL  494.  Where  the  complaint, 
the  evidence,  the  verdict  and  the  ju(%ment 
were  in  entire  harmony,  and  the  court  could 
not  modify  the  judgment  without  setting  aside 
the  verdict  and  finding  another  upon  the  evi- 
dence, judgment  was  reversed  ana  a  new  trial 
ordered.  Hicks  v.  Coleman,  25  Cal.  145;  Clark 
V.  Huher,  20  Cal.  198.  The  court  were  urged 
to  consider  the  result  of  the  litigation  had  in 
a  case  of  Castro  v.  Tentiant,  as  furnishing  a 
reason  why  an  order  dissolving  an  injunction 
should  be  reversed.  The  court  said  that  the 
only  question  which  they  could  determine  was 
whether,  upon  the  record  before  it,  the  court 
below  committed  an  error  which  ought  to  be 
corrected,  under  the  rules  governing  proceed- 
ings upon  appeal,  and  they  were  not  at  liberty 
to  interpolate  into  the  record  any  matter 
which  did  not  form  an  element  in  the  case  as 
it  was  presented  below.  Rogers  v.  Tennant, 
45  CaL  186.  While  the  uncontradicted  state- 
ments of  the  counsel  of  one  of  the  parties  in 
his  brief  cannot  be  taken  as  a  part  of  the 
record,  still  they  may  be  referred  to  as  tend- 
ing to  show  that  tfie  inference  drawn  from 
a  record  which  does  not  profess  to  disclose 
all  the  facts  is  not  unfounded.  Hood  v. 
Hamilton,  33  Cal.  698. 

The  Supreme  Court  has  invariably  refused 
to  decide  questions  not  directly  involved  in 
the  case,  and  necessary  to  a  judgment  of 
affirmance  or  reversal.  When  a  new  trial  is 
ordered  by  the  appellate  court,  it  cannot 
reasonably  be  expected  to  anticipate  the  rul- 
ings of  the  court  below  on  points  that  may 
not  arise  on  the  new  trial,  or  to  furnish  the 
inferior  tribunal  with  directions  as  to  the 
manner  of  disposing  of  questions  which  may 
possibly  come  oef  ore  it.  West  v.  Smith,  5  Cal, 
96.  In  a  case  where  the  assertion  of  a  right 
presented  a  legal  question  of  great  import- 
ance, and  the  court  were  urgently  prayed  to 
pass  upon  it,  notwithstanding  that  they  mieht 
be  of  the  opinion  that  they  nad  no  jurisoic- 
tion  in  that  particular  case,  they  said  that 
however  much  they  might  feel  inclined  to 
gratify  the  wishes  of  counsel,  to  do  so  would 
be  to  set  a  most  pernicious  example  and  estab- 
lish a  dangerous  precedent;  that  judges  might 
be  pardoned  if,  in  the  elaboration  of  their 
arguments  upon  some  question  properly  be- 
fore them,  they  inadvertently  overstepped  the 
limits  of  the  case  and  recorded  what  are  known 
in  the  profession  ^s  dicta;  but  they  would 
place  themselves  beyond  the  reach  of  forgive- 
ness were  they  to  deliberately  and  afore- 
thought indulge  in  the  discussion  of  abstract 
questions  in  a  case  over  which  they  decide 
they  have  no  jurisdiction.  People  v.  Johnson, 
30  CaL  103.  See  note  "  Opinions,"  supra.  The 
Supreme  Court  will  not  investigate  and  de- 
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cide  questions  not  regularlv  arising  in  due 
course  of  litigation,  to  gratify  the  curiosity  of 
counsel  or  parties  who  procure  them  to  be 
raised  against  themselves  by  others  who  feel 
no  interest  in  the  contest  People  v.  Pratt^  30 
Cal.  223. 

Relief  Damages,  et<).,  426  n. 
Remittitiir,  958  and  n. 

Reversal.  On  appeal  from  a  jnd^ient  for 
plaintiff,  the  court  held  that  the  judgment 
should  be  reversed,  and  as  they  deemed  the 
complaint  irremediably  defective,  there  could 
be  no  ^ise  in  according  a  new  trial.  Snow  v. 
Halstead,  1  Cal.  359.  In  Sterling  v.  Hanson^ 
1  CaL  479,  the  complaint  was  defective  so  as 
not  to  authorize  the  judgment,  and  a  new 
trial  was  ordered  with  leave  to  the  parties  to 
amend.  In  Russell  v.  Ford,  2  Cal.  86,  the 
complaint  did  not  show  a  good  cause  of  action 
and  the  judgment  was  reversed,  though  no 
objection  was  taken  below  (434).  The  gen- 
eral practice  of  the  court  has  been  to  **  re- 
verse," which  is  supposed  to  determine  the 
whole  merits  of  the  controversy,  or  "reverse 
and  remand  *'  the  cause  for  further  proceed- 
ings. The  opinion  of  the  court  is,  in  general, 
the  basis  of  the  judgment,  which  is  entered 
by  the  clerk  under  the  direction  of  the  court 
Tliere  has  never  been  any  particular  uniform- 
ity in  the  mode  pursued  by  the  court  in  ren- 
dering^ its  decisions  or  entering  its  judgments. 
For  the  most  part  they  follow  the  language 
of  the  opinion  of  the  judge  who  delivered  it. 
In  some  cases  the  language  is,  "The  judg- 
ment is  reversed;"  in  others,  "Judgment  re- 
versed and  bill  dismissed;"  and  in  others, 
"Reversed  and  final  judgment  for  the  plaint- 
iff, or  defendant,"  as  the  case  may  be. 

Applications  have  been  frequently  made  to 
the  court  after  the  remittitur  has  gone  out, 
to  correct  judgments  in  those  particulars, 
none  of  which  have  ever  been  denied  when 
the  court  could  see  from  the  opinion  and  the 
record  that  substantial  justice  was  promoted 
thereby.  If,  in  point  of  fact,  the  court  was 
absolutely  bound  by  the  inadvertence  of  its 
judges,  or  the  mistakes  of  its  clerks  in  this 
particular,  great  injustice  would  result  from 
it,  from  the  fact  that  its  decisions  do  not 
reach  the  parties  in  manv  instances  until  the 
remittitur  goes  out,  and  then  it  would  be  too 
late  to  correct  the  mistake.  Bein^  called^  on 
for  the  first  time  to  determine  whether  a  sim- 
ple judgment  of  reversal  was  a  bar  to  further 
proceediuffs  in  the  same  suit,  and  as  the  court 
nad  no  rule  of  court  or  of  law  which  would 
control  their  judgment  in  the  premises,  the 
court  said  it  would  be  more  just  to  follow  the 
rule  of  the  common  law.  At  common  law 
the  appellate  court  either  affirmed  or  reversed 
the  judgment  upon  the  record  before  it,  and 
the  opinion  which  was  rendered  was  advisory 
to  the  inferior  court,  and  after  the  reversal  of 
an  erroneous  judgment,  the  parties  in  the 
court  below  had  the  same  rights  that  they 
originally  had.  Steams  v.  Aguirre,  7  Cal.  447. 
Defendants  demurred  to  a  complaint,  which 
demurrer  was  overruled,  and  the  defendants 
refusing  to  answer,  judgment  final  was  taken 
against  them.  Upon  appeal  to  this  court, 
the  judgment  of  the  court  oelow  was  reversed. 
The  court  held  that  the  effect  of  this  reversal 


was  simply  to  leave  the  parties  where  they 
stood  before  the  judgment.  If  the  plaintin 
wished  to  amend  his  complaint  he  could  have 
appealed  to  the  court  below  for  leave  to  do 
BO,  in  the  same  way  that  he  could  have  done 
had  that  court  sustained  a  demurrer  to  it 
The  decision  of  the  Supreme  Court  went  only 
to  the  merits  of  the  case  as  it  was  stated  upon 
the  face  of  the  complaint  If  a  different  case 
could  have  been  made  out  by  the  plaintiff  he 
should  have  applied  for  leave  to  amend.  As 
to  whether,  under  the  circumstances,  it  was 
then  too  late  to  make  such  application  in  the 
court  below,  the  court  could  not,  under  that 
motion,  determine.  Pkelan  v.  Supervisors,  9 
Cal.  16.  The  court  considered  they  had  no 
right  to  reverse  ajudgment  for  the  purpose  of 
affording  plaintifT  an  opportunity  to  amend 
his  complaint,  where  he  did  not  oner  to  amend 
in  the  court  below,  and  there  was  nothing  in 
the  record  to  justify  a  reversal.  Gibbons 
V.  Scott,  15  Cal.  286.  Where  it  was  ui^ed 
that  the  findings  necessitated  judgment 
for  plaintiff  for  at  least  nominal  damages, 
the  court  said  the  only  benefit  that  would 
have  accrued  to  plaintiff  was  that  he  would 
have  been  relieved  of  the  payment  of  costs, 
taxed  in  the  judgment  at  tour  dollars  and  a 
half.  De  minimis  non  curat  lex.  Judgment 
affirmed.  Willson  v.  McEvoy,  25  Cal,  174; 
McGonihe  v.  AT.  Y.  A E,R,20  N.  Y.  496;  Jen- 
fling  V.  Loring,  5  Ind.  250.  In  a  case  where 
defendant  had  judgment  below,  the  facts  were 
very  fully  found,  and  the  Supreme  Court  re- 
garding tne  final  conclusion  of  law  drawn  from 
the  facts  found  as  erroneous,  said  they  did  not 
see  how  any  other  result  could  be  arrived  at 
on  the  testimony  if  a  new  trial  were  had,  the 
case  having  been  tried  once  before  by  a  jury, 
and  the  verdict  being  in  favor  of  the  plain- 
tiff, though  their  predecessors  reversed  the 
judgment  for  error  in  one  of  the  instructions, 
which  was,  doubtless,  erroneous,  and  the 
judgment  properly  reversed  for  that  reason; 
yet  it  was  not  verv  likely  that  the  verdict 
was  really  affected  by  the  error,  and  the 
court  were  satisfied  that  upon  the  evidence 
presented  by  the  record  and  upon  the  specific 
facts  found,  the  plaintiff  should  have  had  judg- 
ment, and  it  was  ordered  that  the  judgment 
be  reversed,  and  the  District  Court  be  directed 
to  enter  judgment  in  favor  of  the  plaintiff 
for  a  certain  sum,  and  interest  from  a  certain 
date  at  a  certain  rate,  and  costs  of  suit,  and 
that  appellant  recover  his  costs  on  appeal. 
Ford  V.  Chambers,  28  Cal.  20;  and  see  Re 
PacJieco,  23  Cal.  478,  cited  1369  n. 

Where  the  first  count  of  the  complaint  was 
upon  a  contract  set  forth,  but  it  did  not  con- 
tain any  averment  of  performance  of  it  or 
readiness  to  perform  it  on  the  part  of  the 
plaintiff,  the  court  held  that  if  radically  in- 
sufficient on  this  ground,  the  judgment  must 
be  reversed,  notwithstanding  the  other  counts 
might  be  good,  for  the  reason  that  the  verdict 
was  general,  and  it  was  not  certain  upon 
which  of  the  counts  it  w^as  founded.  Barron 
V.  Frink,  30  Cal.  488;  Hunt  v.  City  of  San 
Francisco,  11  Cal.  258;  1  Chitty  Plea.  411; 
Gibbs  V.  Dewey,  5  Cow.  506;  Barnes  v.  Hurd, 
1 1  Mass.  69.  Where  it  was  contended  among 
other  things,  that  as  the  appeal  was  from  an 
order  denying  a  new  trial,  a  reversal  of  the 
judgment  would  be  interpreted  to  mean  that 
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thfl  Older  waa  reversed,  whereupon  anew  trial 
would  follow  as  a  matter  of  course,  the  court 
said  that  where  the  appeal  was  from  the  order 
alone,  they  saw  no  good  reason  why  the  ap- 
pellate court  might  not,  if  the  case  required 
it,  go  hack  to  the  complaint  and  strike  out 
one  or  more  of  the  causes  of  action,  and,  if 
there  was  a  good  count  remaining,  and  the 
findings  authorized  it,  modify  the  judgment 
or  direct  the  court  below  to  do  sa    The  trial 
of  any  issue  would  be  repugnant  to  the  judg- 
ment of  the  appellate  court,  where  its  judg- 
ment finally  determines  the  controversy  be- 
tween the  partiea     The  consequence  of  a 
aimpie  reversal  usually  is,  that  '*the  parties 
in  the  court  below  have  the  same  right  which 
they  originally  had."  Phelan  v.  San  Fran- 
Cisco,  9  Cal.  16;  Steams  y,  Aguirre^  7  CaL  443. 
But  the  reversal  may  practically  end  the 
controTersy,  and  when  such  is  the  case  it  is 
usually  accompanied  by  an  order  dismissing 
the  action.    Tne  court  held  it  unusual,  if  not 
improper,  to  say  that  a  judgment  was  revers- 
ed.,   which   was    directed    to    be    modified. 
When  the  appellate  court  renders  the  judg- 
ment, instead  of  directing  the  court  below  to 
modify  its  judgment,  of  course  the  judgment 
of  the  court  below  is  reversed,  otherwise  there 
would  he  two  judgments  for  the  same  ^use 
of  action.     The  appellate  court  may  add  to 
the  judgment  of  reversal  directions,  among 
others,  that  the  cause  be  tried  de  novo;  or 
that  a  particular  issue  be  tried,  leaving  all 
the  other  facts  found  by  the  court  remaining 
as  facts  in  the  case,  as  was  ordered  in  SouU  v. 
Dau^,  14  Cal.  248;  see  also,  SouU  v.  Bitter, 
20  CaL  522;  Marziou  v.  Piochey  10  Cal.  645; 
or  that  the  court  enter  a  judgment  upon  cer- 
tain specified  facts  in  tl\e  case.    An  order  to 
the  court  below  to  enter  judgment  for  the 
plaintiif  in  any  amount,  is  entirely  inconsist- 
ent with  a  trial  de  novo.     Argenti  v.  San 
Francisco,  30  Cal.  462. 

Rules  of  Supreme  Court,  129  n. 

Stare  decftdB.  In  construing  judicial  de- 
cvfions,  that  onl^  is  held  to  be  authoritatively 
decided  which  is  necessarily  involved  in  the 
decision  of  the  cause.  Banks  v.  Moreno,  39 

L  23a 

(A. )  Rule  of  stare  decisis  ctdhered  to.  In 
the  case  of  The  People  v.  Gillespie,  1  Cal.  342, 
the  Supreme  Court  held  that  the  Superior 
Court  of  San  Francisco  was  an  inferior  court 
within  the  meaning  of  the  Constitution,  and 
upon  reference  to  that  provision  which  said, 
'*xhe  legislature  may  also  establish  such 
municipal  and  other  iiuerior  courts  as  may  be 
deemed  necessary. "  The  court  held  that  that 
decision  remained  as  an  exposition,  by  the 
tribunal  of  last  resort,  of  the  character  of  the 
court  in  question;  that  for  nearly  five  years 
the  community  to  be  affected  by  it  acted 
njK>n  it  in  a  vast  number  of  juridical  relations; 
rights  of  property  grew  up  under  it,  changed 
hands,  and  passed  through  numerous  rami- 
fications untii  it  became  imperative  to  regard 
it  as  a  rule  of  propertv  whicn  no  power  could 
disturb.  Seale  v.  Mitchell,  5  Cal.  40a  Speak- 
ing of  the  decision  in  Kent  v.  Laffan,  2  Cal. 
595,  decided  in  1852,  which  placed  sales  by 
the  sheriff  under  decrees  in  foreclosure  suits 
upon  the  same  footing  as  sales  of  real  estate 
under  ordinary  judgments  (see  700  et  seq.). 


Field,  J.,  in  1863,  delivering  the  opinion  of 
the  court,  said:  '*  It  is  very  generally  conceded 
by  the  profession,  that  the  decision  was  based 
upon  an  erroneous  construction  of  the  statute; 
but  admitting  this  to  be  true,  it  is  too  late  to 
interfere  with  it;  rights  of  property  of  vast 
value  have  grown  up  under  the  decision  which 
no  court  is  at  liberty  at  this  day  to  disturb." 
Gross  v.  Foxder,  21  Cal.  395.     Where  the 
main  point  was  whether  the  decision  of  the 
Supreme  Court  in  the  case  of  Lathrop  v. 
Muls,  19  Cal.  513,  in  which  it  was  held  that 
Sec.  11  of  the  statute  of  March  20,  1856,  was 
unconstitutional  and  void,   should  be  over- 
ruled or  not,  the  court  said  the  Legislature 
could  enact  a  law  providing  that  actions  for 
the  possession  of  land  founded  upon  patents 
should  be  brought  within  two  years  from  the 
date  of  the  patent,  which  would  be  constitu- 
tional; that  it  was  then  nearlv  two  years  since 
that   decision   was   rendered,   ana,   without 
doubt,  many  suits  had  been  deferred,  relying 
upon  its  being  sustained,  and  if  it  should  be 
overruled  great  injury  would  undoubtedly  be 
inflicted.     None  but  the   strongest   reasons 
could  justify  the  court  in  taking  such  action 
as  was  asked  by  the  appellant,  and  they  had 
less  hesitation  m  refusing  to  overrule  tfie  de- 
cision in  Lathrop  v.  Mitts,  because  that  was 
a  construction  of  a  statute,  and  in  such  cases 
it  was  within  the  power  of  the  Legislature  to 
prevent  any  evils  by  enacting  a  proper  law. 
Pioehc  V.  Paid,  22  CaL  109.     The  defendants 
insisted  with  great  zeal,  and  with  a  most 
abundant  citation  of   authorities  and  legal 
principles,  that  the  court  erred  in  excluding  a 
certain  preamble  and  resolution,  and  an  order 
of  the  board  of  supervimrs  purporting  to  re- 
peal the  Van  Ness  ordinance,  passed  a  few 
days  prior  to  the  act  of  the  Legislature  con- 
firming the  ordinance.     The  purpose  of  the 
evidence  was  mainly  to  show  that  the  ordi- 
nance was  repealed  before  the  passage  of  the 
confinnatory  act,  and  that  the  city  did  not 
consent  to,  but  protested  against  its  passage, 
and  it  was  argued,  therefore,  that  the  act  was 
powerless  and  ineffectual  to  pass  the  title  of 
the  city  in  the  premises.     Questions  arising 
upon  the  ordinance  and  the  confirmatory  act, 
had  been  presented  to  the  Supreme  Court  in 
almost  every  conceivable  form,  and  the  legality 
and  validity  of  the  ordinance  and  the  act 
had  uniformly  been  maintained  by  the  court. 
The  court  held  that  those  decisions  had  be- 
come a  rule  of  property,  lying  at  the  founda- 
tion of  a  large  portion  of  the  title  to  real  es- 
tate in  San  Francisco,  and  upheld  the  rule  not 
onlv  upon  principle  but  upon  considerations  of 
policy,  requiring  certainty  and  stability  in  the 
rules  constituting  the  landmarks  of  property. 
They  said  the  doctrine  of  stare  decisis  did 
not  find  a  more  clear,  forcible  or  necessary  ap- 
plication in  respect  to  any  of  the  rules  govern- 
ing the  transmission  of  the  property  of  the 
city,  or  of  the  former  pueblo,  than  to  this 
rule.  Carleton  v.  Tovmsend,  28  Cal.  222-3; 
Hart  V.  Burnett,  15  Cal.  612;  Holladay  v. 
Frisbie,  Id.  630;  San  Francisco  v.  Beideman, 
17  Cal.  443;  Hubbard  v.  Sullivan,   18  Cal. 
508;  Board  of  Education  v.  Foicler,  19  Cal. 
11;  Wolf  V.  Baldwin,  Id.  306;   Hubbard  v. 
Barry,  21  Cal.  321.     Where  a  deed  in  ques- 
tion was  the  same  which  was  the  subject  of 
discussion  in  Ingoldsby  v.  Juan,  12  Cai.  564, 
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and  reference  to  that  case  was  made  for  the 
facts  in  regard  to  it,  and  the  question  raised 
was  precis^y  the  same  as  the  one  before  pre- 
sented and  determined,  the  court  said  they 
were  fully  satisfied  that  if  the  point  deter- 
mined with  reference  to  this  deea  might  not 
he  regarded  as  In  some  sense  res  adjudicata, 
the  case  was  one  eminently  requiring  the  ap- 
plication of  the  principles  of  stare  dedsiSy  so 
far,  at  least,  as  that  particular  deed  was  con- 
cerned. The  deed  purported  to  convey  eight 
undivided  ninths  of  two  entire  Mexican 
grants,  embracing  within  their  limits  several 
square  miles  of  land,  the  number  not  desig- 
nated; it  was  about  eight  years  since  it  had 
been  judicially  determined,  upon  an  elaborate 
and  thorough  consideration  oy  the  court  of 
last  resort,  that  the  instrument  in  question 
was  a  valid  conveyance  of  the  lands  in  con- 
troversy, and  the  detennination  depended 
upon  a  construction  of  the  provisions  of  our 
own  statute;  that  decision  had  become  a 
rule  of  pro|)erty  with  reference  to  the  land,  and 
many  parties  mi^ht  have  purchased  portions 
of  it  during  the  eight  years  on  the  faith  of  the 
adjudication;  and  the  remarks  of  that  distin- 
guished author  of  the  standard  work  on  Con- 
tingent Remainders,  Mr.  Feame,  upon  the 
case  of  Perrin  v.  Blake,  4  Burr.  2579,  were 
very  forcible  and  in  point.  '*If  rules  and 
maxims  of  law  were  to  ebb  and  flow  with  the 
taste  of  the  judge,  or  to  assume  that  shai>e 
which  in  his  fancy  best  becomes  the  times;  if 
the  decisions  of  one  case  were  not  to  be  ruled 
by  or  depend  at  all  upon  former  determina- 
tions in  other  cases  of  a  like  nature,  I  should 
be  glad  to  know  what  person  would  venture 
to  purchase  an  estate  without  first  having  the 
juugment  of  a  court  of  justice  respecting  the 
identical  .title  which  he  means  to  purchase. 
No  reliance  could  be  had  upon  precedents; 
former  resolutions  upon  titles  of  the  same 
kind  could  afford  him  no  assurance  at  all. 
Nay,  even  a  decision  of  a  court  of  justice 
upon  the  very  identical  title,  would  be  nothing 
more  than  a  precarious  temporary  security; 
the  principles  upon  which  it  was  founded 
might,  in  the  course  of  a  few  years,  become 
antiquated;  the  same  title  might  be  again 
drawn  into  dispute;  the  taste  and  fashions  of 
the  times  mignt  be  improved,  and  on  that 
ground  a  future  judge  might  hold  himself  at 
Sberty  (if  not  consider  it  his  duty)  to  pay  as 
little  regard  to  the  maxims  and  decisions  of 
his  predecessor,  as  that  predecessor  did  to  the 
maxims  and  decisions  oi  those  who  went  be- 
fore him."  Feame  (1794),  p.  264,  Sec.  134. 
The  court  further  said,  there  was  a  class  of 
cases,  undoubtedly,  which  the  same  or  a  sub- 
sequent court  would  be  fully  justified  in  over- 
ruling, and  which  often  were  overruled;  cases 
hastily  and  clearly  erroneously  decided,  under 
which  no  valuable  rights  could  grow  up,  and 
the  overruling  of  which  would  produce  no 
inconvenience;  recent  cases  under  which  valu- 
able rights  had  not  yet  been  acquired,  which 
stood  alone  or  nearly  alone,  and  which  were  man- 
ifestly erroneous  and  are  themselves  departures 
from  the  law,  as  before  well  settled;  and  others 
not  necessary  to  mention;  but  that  many,  if  not 
most  of  them,  were  overruled  in  some  sense 
upon  the  very  doctrine  of  stare  decisis.  Ilihn 
V.  Courtis,  31  Cal.  400.  When  a  rule  by  which 
the  title  to  real  property  is  to  be  determined. 


has  become  established  by  positive  law  or  by 
deliberate  judicial  decision,  its  inherent  cor- 
rectness or  incorrectness,  its  justice  or  injus- 
tice, in  the  abstract,  are  of  far  less  importance 
than  that  it  should,  itself,  be  constant  and 
invariable.  The  court  would  not  disturb  such 
a  rule  of  property,  even  though  satisfied  that 
they  coula  substitute  another,  preferable  in 
theory,  or  better  calculated  by  its  operation  to 
promote  the  purposes  of  justice.  Smith  t. 
McDonald,  42  Cal.  488.  In  a  case  in  which  it 
was  claimed  that  the  decision  in  a  case  <A 
The  California  State  Telearaph  Co.  v.  The 
Alta  Telegraph  Co.,  had  oecpme  a  rule  of 
property,  and  ought  not  to  be  disturbed,  even 
though  conceded  to  be  erroneous,  the  court 
said  it  was  better  that  some  temporary  incon- 
venience should  be  submitted  to,  rather  than 
that  one  of  the  most  valuable  provisions  of  the 
fundamental  law  should  be  practically  ob- 
literated. No  greater  calamity  could  befall 
this  State,  than  to  open  w^ide  the  door  lead- 
ing to  careless  or  corrupt  legislation,  in  the 
form  of  special  acts  granting  peculiar  and  on- 
erous privileges  to  private  corporations.  San 
Francisco  v.  5.  V.  W.  W.,4S  Cal.  623. 

(B. )  Rule  of  stare  decisis  not  adhered  to. 
In  a  case  in  which  was  involved  the  effect  of 
grants  made  after  the  military  occupation  of 
this  State  by  the  forces  of  the  United  States, 
the  defendant  urged  that  the  question  was 
adjudicated,  and  cited  Woodworth  v.  Fult^n^ 
1  Cal.  29o,  as  decisive;  the  court  said  that  the 
only  question  remaining  to  sustain  the  decision 
of  Woodworth  v.  Fidton  was^  that  an  alcalde 
who  made  a  grant,  was  an  American  and  not 
a  Mexican  citizen;  that  the  rule  of  the  com- 
mon law  was  that  the  acts  of  the  officer  de 
facto,  whether  judicial  or  ministerial,  were 
valid,  so  far  as  the  rights  of  the  public  and 
third  persons  were  concerned,  and  neither  the 
title  of  such  officer,  nor  the  validit^r  of  his 
act  as  such,  could  be  indirectlv  called  in  ques- 
tion, in  a  proceeding  to  whicn  he  was  not  a 
party;  that  the  legsil  presumption  was  always 
in  favor  of  his  authority,  ana  that  it  resulted 
from  Plymouth  v.  Painter,  17  Conn.  585; 
Hoodland  v.  Calvert,  1  Spencer,  387;  F.  <fc 
M.  Bank  v.  Chester,  6  Humph.  468;  Lotvell  v. 
Flint,  7  Shep.  401;  Burke  v.  Elliot,  4  Iredell; 
Gillvain  v.  Jteddick,  4  Iredell;  Schlenker  v. 
Bisley,  3  Scam.  483;  Corpiish  v.  Young,  1 
Ashmead,  and  the  reasoning  upon  which  they 
were  based,  that  the  doctrine  laid  down  in 
Woodworth  v.  Ftdton  was  not  law,  and  could 
not  be  any  further  regarded  as  authority. 
Cohas  V.  Baisin,  3  Cal.  451. 

Where  the  defendant's  counsel  cited  the 
case  of  Toothaker  v.  Cornwall,  4  Cal,  28,  in 
which  case  the  court  say,  that,  when  a  note 
is  payable  in  bank,  notice  of  non-payment 
may  be  given  to  an  indorser  on  the  evening 
of  the  day  on  which  the  note  is  payable  after 
the  close  of  banking  hours;  and  when  the 
note  is  not  payable  in  bank,  notice  may  be 
given  on  the  evening  of  the  day  it  is  payable 
at  the  close  of  the  usual  hours  of  commercial 
business;  and  in  places  where  there  are  no 
regular  hours  of  business,  the  notice  may  be 
given  after  sunset;  the  court  said  they  would 
not  disregard  a  decision  of  the  Supreme  Court 
deliberately  made,  unless  satisfiea  that  it  was 
clearly  erroneous,  but  the  highest  regard  for 
the  doctrine  of  stare  decisis  did  not  require  its 
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obsenranoe  when  a  plain  rule  of  law  had  been 
violated.  The  decision  in  Toothaker  v.  Corn- 
wall was  in  direct  conflict  with  the  law,  as  to 
{Miesentation  and  notice,  as  settled  by  all  the 
authorities,  both  of  England  and  the  United 
Statea     And,  besides,  the  rule  as  laid  down 
in  that  case  wa^  one  of  great  inconvenience 
to  holders  of  commercial  paper,  and  of  no  pos- 
sible benefit    McFarland  v.  Pico,  8  CaL  630- 
31.     In  overruling  a  case  of  Bryan  v.  Berry, 
the  court  said  they  felt  less  reluctant  because 
they  thought  that  the  principle  there  laid 
down  was  of  injurious  import;   that  almost 
an^  general  rule  governing  commercial  trans- 
actions, if  it  had  been  long  and  consistently 
upheld  as  a  part  of  the  general  system,  was 
better  than  a  rule  superseding  it,  though  the 
latter  were  much  better  as  an  ordinary  prop- 
osition; that  the  doctrine  of  stare  decisis  could 
have  no  effect,  or,  if  any,  only  the  effect  to 
induce  the  court  the  more  readily  to  return 
to  a  principle  recognized  for  many  vears  every- 
where else  in  the  commercial  world,  and  that 
the  conservative  doctrine  of  stcire  decisis  was 
never  designed  to  protect  an  innovation  of  the 
character  proposed.    Aud  v.    Magruder,    10 
CaL  282.     It  is  a  solecism  to  say  that  causes 
should  be  tried  upon  wrone  principles — be 
decided  against  the  law — whether  it  be  for 
the  purpose  of  justice  or  not  so  to  decide  them. 
The  law  is  not  ao  false  to  itself  as  to  require 
its  own  permanent  overthrow,  unless  the  sub- 
version oe  necessary  to  the  public  interests; 
and  whether  it  be  so  necessary  in  a  given 
case  or  not,  is  for  the  court  to  decide,  as  a 
matter  of  legal  discretion,  whenever  the  rule 
is  invoked.     For  as  the  rule  of  stare  decisis  is 
avowedlv  put  upon  the  ground  of  policy,  the 
application  of  the  rule  cannot  be  rightly  so 
made  as  to  overthrow  the  paramount  public 
policy  of  deciding  causes  by  the  rules  of  law, 
when  those  rules  work  justice  and  do  equity 
in  the  major  part  of  the  cases  to  which  tliey 
apply,  and  protect  the  rights  of  the  many 
against  the  claim  of  the  few.  Hart  v.  Bur- 
uett,  15  CaL  607. 

The  highest  courts  and  ablest  judges 
have  repeatedly  overruled  and  changea  their 
own  decisions,  and  the  Supreme  Court  is 
no  exception.  Human  judgment  is  imper- 
fect, ana  errors  are  a  necessary  consequence. 
Stilly  it  is  often  better  to  submit  to  the  evils 
arising  from  erroneous  decisions,  in  view 
of  the  advantages  arising  from  certainty 
and  stability,  rather  than  encounter  the 
often  greater  evils  flowing  from  the  fickleness 
and  inconsistency  of  courts.  Under  the  sys- 
tem of  this  State,  by  which  frequent  changes 
of  judges  take  place  in  the  Supreme  Court, 
it  IS  of  special  importance  that  settled  decis- 
ions be  adhered  to  so  far  as  a  due  regard 
to  right  and  justice  will  permit,  to  avoid  the 
danger  of  creating  a  feverish  state  oL  uncer- 
tainty in  the  pubhc  mind.  Wright  v.  VariUo, 
22  Cal.  604.  Where  a  single  defense  was  in- 
terposed to  an  action,  ana  such  defense  was 
supported  by  a  decision  of  the  Supreme  Court, 
which,  however,  was  afterwards  reversed,  it 
was  held  that  judgment  should  not  be  ren- 
dered on  the  recor(C  but  the  cause  remanded 
for  further  proceedings.  Thomasson  v.  Wood^ 
42  CaL  416L  Where  on  a  former  occasion 
three  of  the  justices  of  the  Supreme  Court 
had  satisfied  themselves  that  certain  provis- 


ions of  the  Political  Code  could  be  sustained, 
the  other  two  justices  were  of  the  opinion  that 
the  provisions  were  directly  repugnant  to  the 
Constitution ;  the  court  said  that  with  pro- 
found respect  for  the  ability  and  learning  of 
the  former  majority,  it  was  certain  that  a  de- 
cision thus  rendered  could  not  be  cited  as  of 
the  same  controlling  authority  as  one  con- 
curred  in    unanimously.     And    while  they 
deeply  regretted  that  a  like  diversiW  then 
existed,  no  one  of  them  could  sacrifice  his 
conviction  to  the  opinion  of  another,  which, 
as  he  conceived,  did  not  declare  the  true  con- 
struction of  the  Constitution.  But  that  had  the 
former  judgment  been  concurred  in  by  all  the 
members  of  the  court,  the  doctrine  of  stare 
decisis  could  not  be  pressed  beyond  its  just 
and  established  limitations.   If,  after  fully  con- 
sidering a  former  decision,   a  judge  is  con- 
vinced that  it  is  wTon^,  it  becomes  simply  a 
question  of  public  policy,  whether  proprietary 
rights  have  grown  up  to  such  an  extent  that 
it  will  prove  more  of  evil  than  of  good  to  re- 
store the  law  to  its  integrity.     Chancellor 
Kent  remarked:  **It  is  probable  that  the  rec- 
ords of  the  courts  in  this  country  are  replete 
with  hasty  and  cnide  decisions;  and  such 
cases  ought  to  be  examined  without  fear,  and 
revised  without  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired,  or 
the  beauty  and  harmony  of  the  system  de- 
stroyed by  the  perpetuity  of  error.     Even  a 
series  of  decisions  are  not  conclusive  evidence 
of  what  is  law;  and  the  revision  of  a  decision 
very  often  resolves  itself  into  a  question  of 
expediency  depending  upon  the  consideration 
of  certainty  in  the  rule,  and  the  extent  of 
property  to  be  affected  by  it."    (1  Kent  Com. 
477. )    The  court  said  that  no  such  rule  ever 
existed  as  that  a  court  should  be  absolutely 
bound  by  a  previous  decision,  and  that  it 
would  be  especially  dangerous  to  apply  this 
inexorable  standard  to  questions  decisive  of 
the  constitutional  rights  of  the  citizen;  that 
one  provision  of  the  Constitution  can  impose 
no  greater  obligation  than  another;  that  it 
miglit  be  that  the  members  of  an  elective  ju- 
diciary should  be  tempted  to  yield  to  what 
was  supposed  to  be  the  popular  desire,  and 
so  deprive  a  citizen  or  a  number  of  citizens, 
of   some  privile^  all-important   to  him  or 
them,  and  the  disregard  of  which  should  be 
equivalent  to  that  contempt  for  personal  free- 
dom which  exists  in  the  worst  despotisms.     If 
so  improbable  an  event  should  ever  occur,  the 
courts  would  quickly  become  convinced  of 
their  error;  and  when  the  people  themselves 
should  have  awakened  to  the  dangerous  heres^y 
of  such  innovation  upon  their  laws  and  liber- 
ties, were  the  judges  to  be  forever  estopped 
from  recurring  to  just  and  free  principles  by 
the  mere  repetition  of  the  woras  "  stare  de- 
cisis f  "    Houghton  v.  Awtin ,  47  Cal.  667,  669. 
(c. )    Law  of  the  Case.    The  Supreme  Court 
will  not  overrule  a  former  decision  of  that 
court  in  the  same  case,  though  in  abrogation 
of  the  plainest  principles  of  law;  and  though, 
if  the  case  were  new,  the  court  would  decide 
otherwise.     The  previous  decision  of  the  Su- 
preme Court  in  the  same  case  is  conclusive  of 
the  rights  of  the  parties,  and  is  not  the  sub- 
ject of  revision.   Dewey  v.  Gray,  2  Cal.  374. 
Approved,  Clary  v.  Iioagland,    6  Cal.  687; 
Gunter  v.  Laffan,  7  CaL  592.     The  point  was 
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very  fully  argued  and  considered  by  the  Su- 
preme Court  of  the  United  States,  in  the  case 
of  Tlie  Washinaton  Bridge  Co,  v.  Stewart,  3 
How.  413;  and  although  in  that  case  the 
question  raised  on  the  record  was  the  im- 
portant one  of  jurisdiction,  it  was,  notwith- 
standing, held  that  the  previous  decision  of 
the  court  in  the  same  case  was  conclusive  of 
the  rights  of  the  parties,  and  not  "  revisable/' 
This  decision  was  followed  by  the  cases  Clary 
V.  Hoagland,  and  Gunter  v.  Laffan,  supra. 
Sec  also  Uie  following  cases:  Washington  B, 
Co,  V.  Stewart,  3  How.  413,  424;  Hennelly  v. 
Rose,  5  Cranch,  313;  SkiUer's  Executors  v. 
May* s  Executors,  6  Cranch,  267;  Santa  Maria, 
10  Wheat,  442;  Ex  parte  Sibbald,  12  Pet  488, 
491;  Hosack's  Express,  etc,,  25  Wend,  313, 
364;  Stiver  v.  Stiver,  3  Ohio,  18,  19;  Booths. 
Commontcealth,  7  Met.  286;  Bussell  v.  La- 
roqtie  tk  Hatch,  13  Ala.  151.  The  Supreme 
Court  has  no  power  to  review  its  decision 
in  the  same  case,  whether  at  law  or  equity. 
A  final  decree  in  chancery  is  as  conclusive 
as  a  judgment  at  law.  Davidson  v.  Dallas, 
15  Cal.  83;  1  Wheat.  355;  6  Id.  113,  116.  A 
previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  raised  in  a  case  in  which  the 
ruling  is  made,  is  more  than  authority;  it  is 
final  adjudication,  from  tlie  consequences  of 
which  the  court  cannot  depail;,  nor  tlie  parties 
relieve  themselves.  Phelan  v.  San  Francisco, 
20  Cal.  45;  Polack  v.  McGrath,  38  Cal.  667. 

The  United  States  have  their  officers  to 
take  charge  of  their  interests,  and  to  con- 
duct legal  proceedings  on  their  behalf  before 
the  tribunals  of  the  country.    The  highest 
officer  for  that  purpose  in  the  Union,  with 
supervision  over  proceedings  in  each  district, 
is  the  Attorney-General;  uie  highest  officer 
for  a  particular  district,  subject  to  such  gen- 
eral supervision,  is   the   District  Attorney. 
Where  both  of  these  officers  consented,  on 
behalf  of  the  United  States,  that  an  appeal 
from  a  judgment  of  the  Land  Commission 
affirming  the  validity  of  a  Mexican  grant  to 
Gutieras  should  be  dismissed,  and  upon  such 
consent  the    United    States   District  Court 
acted  and  dismissed  the  appeal,  and  ordered 
that  the  claimant  have  leave  to  proceed  upon 
the  decree  of  the  commission  as  a  final  decree, 
and  where  these  matters  appeared  by  the 
recitals  of  a  patent,  the  Supreme  Court  held 
that  the  valioity  of  the  grant  was  the  law  of 
that  case,  and  could  never   be   questioned 
again  by  the  Government,  or  by  individuals 
claiming  under  the  Government,  either  col- 
laterally in  an  action  of  ejectment,  or  directly 
in  any  other  form  of  proceeding;  that  it  was 
a  closed  question  for  all  time.  Juott  v.  Smith, 
16  Cal.  551. 

The  Snpreme  Court  has  no  appellate  juris- 
diction over  its  own  judgments;  it  cannot  re- 
view or  modify  them  after  the  case  has  once 
passed,  by  the  issuance  of  the  remittitur, 
from  its  control.  It  construes,  for  example, 
a  written  contract,  and  determines  the  rights 
and  obligations  of  the  parties  thereunder,  and 
uiion  such  construction  it  affirms  the  judg- 
ment of  the  court  below.  The  decision,  right 
or  wrong,  has  become  the  law  of  the  case.  If, 
upon  the  construction  of  the  contract  sup- 
posed, the  court  reverses  the  judgment  cnt 
orders  a  new  trial,  the  decision  is  equally 
conclusive.     The  court  has  determined  the 


principles  of  law  which-  shall  govern,  and  its 
jurisdiction  in  that  respect  is  gone.    And  if 
the  new  trial  is  had  in  accordance  with  its 
decision,  no  error  can  be  alleged  in  the  action 
of  the  court  below.     The  inapplicability  of 
tlie  doctrine  to  actions  of  ejectment  was  as- 
serted on  the  ground  that  such  actions  ar^ 
brought  merely  for  the  possession,  and  deter- 
mine no  rights  but  those  of  present  posses- 
sion.   But  the  court  held  that  the  question 
was  not,  what  is  the  efiect  of  the  iudgment  in 
ejectment  when  recovered,  but  what  effect  \a 
to  be  given  to  the  decision  of  the  appellate 
court  on  the  second  trial  of  the  same  case, 
or  upon  a  second  ai)peal;  and  that  it  is  only 
when  the  evidence  is  the  same,  that  the  de^ 
cision  of  the  appellate  court  is  conclusive. 
But  a  the  decision  relate  to  a  matter  which 
cannot  be  thus  presented  under  a  different 
aspect — as  the  construction  of  a  contract  or 
a  statute — the  first  decision  of  the  appellate 
court  is  conclusive  upon  the  second  tnal  and 
second  appeal,  whether  the  action  be  lor  the 
possession  of  real  property,  or  for  any  other 
object.     Leese  v.    Clark,  20   Cal.   415-418. 
There  would  be  no  end  to  litigaticm  if  the 
same  questions  in  a  case  once  decided  by  the 
appellate  court  were  open  to  examination  on 
every  succeeding  appeal.     In  this  case  the 
court  said  that  it  had  been  so  often  decided 
by  the  Supreme  Court  that  on  a  second  appeal 
it  would  not  re-examine  the  legal  proposi- 
tions decided  on  the  first  as  to  render  the 
citation  of  authorities  unnecessary.   Page  v. 
Fowler,  37  Cal.   105.     Therefore,  a  decision 
by  the  Supreme  Court  upon  the  points  of  a 
case  binds  the  Snpreme  Court  and  all  infe- 
rior courts  in  all  subsequent  proceedings  upon 
the  same  state  of  facts^  in  the  same  case. 
Poorman  v.  Mills  tt  Co,,  43  Cal.  323;  Hobbs 
V.   Duff,  43  Cal.  485;  People  v.   Wooley,  44 
Cal.  494;  Megerle  v.  Ashe,  47  Cal.  637;  Jaffe 
V.  Skae,  48  Cal.  543;  and  see  Lick  v.  Diaz,  A4c 
Cal.  481.    When  the  Supreme  Court  has  set- 
tled the  law  of  a  case,  the  court  below  has 
no  right  to  assume  that  the  law  is  otherwise 
than  as  settled  because  of  statements  in  affi- 
davits filed  in  the  court  below,  to  the  effect 
that  the  parties  in  whose  favor  the  law  was 
settled,  claim  that  it  is  otherwise.    Pico  v. 
Cuyas,  48  Cal.  639.     Where  on  a  new  trial 
an  instruction  was  asked  to  be  given  to  the 
jury,  which  instruction  was  taken  literally 
from  the  opinion  of  the  Supreme  Court  ren- 
dered   on  granting  the  new  trial,   but  the 
court  declined  to  give  it,  the  Supreme  Court 
said  it  was  true  perhaps  that    an   opinion 
upon  the   point  was  not  essential  to  tne  de- 
cision  of   the  case,  but    it   was   important 
for  the  purposes  of  the  new  trial,  ana  it  was 
in  that  view  that  the  court  had  considered  the 
matter,  and  had  passed  upon  it    That  it  was 
a  matter  necessarily  involved  in  the  issue  to 
be  trieo,  and  the  principle  of  res  ad  judicata 
was  undoubtedly  applicable  to  its  determina- 
tion. Table  Mountain  Tunnel  Co.  v.  Strana- 
han,  21   Cal.  551.     But  where,  on  the  first 
appeal,  the  whole  stress  of  the  opinion  of  the 
court  rested  upon  an  inaccurate  translation  of 
a  decree,  the  court  on  the  second  appeal  said 
tliat  such  ruling,  if  relating  to  a  matter  of  fact, 
could  only  be  invoked  where  the  fact  reap- 
peared under  the  same  circumstances  in  which 
It  was  originally  presented;  and  as  the  docu- 
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ment  neither  read  nor  meant  the  same  thing  as 
when  examined  by  the  court  on  the  first  ap- 

Seal,  the  conrt  was  not  bound  by  the  former 
ecision.  Nieto  v.  Carpenter^  21  Cal.  487, 488. 
The  doctrine  of  the  "  law  of  the  case"  only 
applies  to  principles  of  law  announced  in  a 
case,  and  not  to  mere  questions  of  fact  which 
may  have  been  passed  upon:  Mitchell  y. 
Davis,  23  CaL  383;  and  cases  comprehending 
topics  other  than  tiiose  to  which  the  record 
before  the  court  is  confined,  are  cases  to  that 
extent  different  from  the  one  under  considera- 


tion, to  which  the  opinion  in  that  case  cannot 
be  considered  as  necessarily  having  any  just 
application.  Trinity  Co.  v.  McCammon,  26 
CaL  121.  The  Supreme  Court  has  held  that 
the  doctrine  that  a  previous  ruling  has  become 
the  law  of  the  case  nas  no  application,  except 
to  the  decisions  of  the  appellate  courts.  Law^ 
rence  v.  Bcdlou,  37  Cal.  521.  Repeated  ap- 
plications for  same  order,  etc.,  182-3. 

Res  adjudloata,  1908. 

Btipnlatioii,  283  n. 


46.  The  presence  of  three  jastices  is  necessary  for  the  transaction  of 
business,  but  one  or  more  of  the  jastices  may  transact  sach  business  as 
can  be  done  at  chambers,  and  may  adjourn  the  court  from  day  to  day, 
with  the  same  effect  as  if  all  were  present. 

Oonstitatioiiai  provision,  40  n.  Buprame  Court  Rules,  129  ru 


Chambexa,  business  which  may  be  done  at^ 
165. 


Holidays.    If  court  adjourned  to  a  holi- 
day, deemed  adjourned  to  next  day,  135. 
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47.  The  concurrence  of  three  justices  is  necessary  to  pronounce  a  judg- 
ment; if  three  do  not  concur,  the  case  must  be  reheard. 

);   if  the  division  occur  on  a  mo- 

est  of  judgment,  judgment  must  be 

I  the  veiaict;  citmg  United  States 

\l,  2  Dallas,  384-8;   if  on  a  motion 

trial,  the  motion  must  be  denied; 

ited  States  v.  Daniels,  6  Wheat. 

'U  V.  Binn,  6  Binney,  99;  if  on  the 

of  testimony,  the  testimony  must 

1;  and  that  the  rule  seems  to  be  that 

motion  is  such  as  to  make  an  affirm- 

ision  indispensable   to  the  further 

)f  the  action,  the  action  must  stop  in 

equal  division ;  but  where  the  motion 

it  of  the  progress  of  the  action,  an 

ision  is  equivalent  to  a  denial  of  the 

nd  the  case  proceeds  as  if  the  motion 

leen  made;  citing  Goddard  v.  C&jS^n, 

lep.  381.     The  petition  for  rehearing 

sfore  denied.   Ayres  v.  Bensley,  32 
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^i  4»-    There  must  be  six  terms  in  each  year,  for  the  hearing 
ji  caoses,  to  oommence  on  the  second  Monday  of  January, 
^VApra,  May,  July,  October,  and  November.    Additional  terms 
^iwMj  also  be  held  by  order  of  the  court.  [In  effect  Oct.  1, 1878.] 
^    ^  5^     The  January  and  July  terms  of  this  court  shall  be 
^hekl  at  the  city  and  county  of  San  Francisco,  ihe  April  and 
October  terms  at  the  city  of  Los  Angeles,  and  the  May  and 
"^Tovember  terms  at  the  State  Capital.  If  proper  rooms  in  which 
bold  the  conrt.  and  for  the  accommodation  of  the  ofBcers 
thereof,  are  not  provided  by  the  State,  together  with  attendants, 
fnmitore,  fael,  lights,  and  stationery,  suitable  and  sufficient 
Tor  the  transaction  of  business,  the  court  may  direct  the  sheriiT 
of  the  oonnty  in  which  it  is  held  to  provide  such  rooms,  attend- 
sata,  furniture,  fuel,  lights,  and  stationery,  and  the  expenses 
thereof,  certified  by  a  majority  of  the  Justices  to  be  correct, 
must  be  paid  out  of  the  State  treasury;  for  which  expenses, 
sod  to  defray  the  traveling  expenses  of  the  justices  and  officers 
of  the  court,  as  specified  in  section  fifty-one  of  this^.code,  a 
soffieient  snm  shall  be  annually  appropriated  out  of  any  fnnda 
in  the  State  treasury  not  otherwise  appropriated.    Said  mon- 
eys shall  be  subject  to  the  order  of  the  clerk  of  said  court,  and 
by  him  disbursed  on  proper  vouchers;  and  the  same  Fhall  be 
sflooonted  for  by  him  in  annual  settlements  with  the  controller 
of  State,  on  the  first  Monday  of  December  of  each  year.    [In 
eActOetober  1.1878.] 

i  SL  The  justices  and  offieer.s  of  the  court  shall  be  allowed 
their  actual  traveling  expenses  in  going  to  and  from  San  Frsn- 
ciaoo.  Los  Angeles,  and  the  State  Capital,  for  the  purpose  of 
holdiog  terms  of  court  as  prescribed  in  sections  forty-nine  abd 
fifty  of  tibis  chapter.     [  In  effect  Octotier  1. 1878.  ] 

Bic  4.    8«etioii  aevan  handred  sod  fiftj-one  of  the  poUtioSloode  is 
■aeeied  so  m  to  read  m  follovs: 
tTH.    HenuK  •-^^w---- 

flpB  M  Loe  Afi^e 


6 


r 


He  miur  appouit  three  deputies,  one  to  reside  at  San  Franoisoo, 
^  ~  .^^  Angeles,  and  one  at  the  State  Capital,  and  separate  records 
usll'ie  made  and  pret»ei  ved  at  the  several  places  for  holding  said  oonrt. 


andate,  review,  prohibition, 
exercise  of  its  appellate  juris- 
jind  jadgments,  this  court  is 

,  for  the  hearing  of  causes, 
y,  April,  July,  and  October, 
the  court. 

5Cord  shall  be  provided  for  by  law. 
.,  Art  VI,  Sec  12. 

court  shall  be  held  at  the 
h  to  hold  the  court,  and  for 
>  not  provided^ by  the  State, 
ts,  and  stationery,  suitable 
.,  the  court  may  direct  the 
ide  such  rooms,  attendants, 
le  expenses  thereof,   certi- 


Bar.A.   This  act  shall  take  effect  on  the  first  day  of  October,  ▲.D. 
■^ —  hoadred  ap4  e?ve«Hy^i«ht. 
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very  fully  argued  and  considered  by  the  Su- 
preme Court  of  the  United  States,  in  tlie  case 
of  Tlie  Washinaton  Bridge  Co,  v.  Stewart,  3 
How.  413;   and  although   in  that  case  the 
question   raised  on  the  record  was  the  im- 
portant one  of  jurisdiction,  it  was,  notwith- 
standing, held  that  the  previous  decision  of 
the  court  in  the  same  case  was  conclusive  of 
the  ri£;htsof  the  parties,  and  not  *'revisable.** 
This  decision  was  followed  by  the  cases  Clary 
V.  Hoagland,  and  Gunter  v.  Laffan,  supra. 
See  also  the  following  cases:    Washington  B. 
Co.  V.  Stewart,  3  How.  413,  424;  Hennelly  v. 
Rose,  5  Cranch,  313;  S killer* s  Executors  v. 
May* 8  Executors,  6  Cranch,  267;  Santa  Maria, 
10  Wheat,  442;  ExparU  Sihbald,  12  Pet  488, 
491;   Hosack^s  Express,  etc.,  25  Wend,  313, 
364;  Stiver  v.  Stiver,  3  Ohio,  18,  19;  Booth  y. 
Commonwealth,  7  Met.  286;  Russell  v.  La- 
roque  da  Hatch,  13  Ala.  151.     The  Supreme 
Court  has  no  power  to  review  its  decision 
in  the  same  case,  whether  at  law  or  equity. 
A  final  decree  in  chancery  is  as  conclusive 
as  a  judgment  at  law.   Davidson  v.  Dallas, 
15  CaL  83;  1  Wheat.  355;  6  Id.  113,  116.     A 
previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  raised  in  a  case  in  which  the 
ruling  is  made,  is  more  than  authority;  it  is 
final  adjudication,  from  the  conseO"^ 
which  the  court  cannot  depail;,  nor  ti 
relieve  themselves.   Phelan  v.  San  I 
20  Cal.  45;  Polack  v.  McGrath,  38  C 
The  United  States  have  their  c 
take  charge  of  their  interests,  and 
duct  legal  proceedings  on  their  behs 
the  tribunals  of  the  countrv.    The 
officer  for  that  purpose  in  tW  Uni< 
supervision  over  proceedines  in  each 
is  the  Attorney-General;  Sie  higher 
for  a  particular  district,  subject  to  si 
eral  super\'ision,  is   the   District  A 
Where  both  of  these  officers  consei 
behalf  of  the  United  States,  that  ac 
from  a  judgment  of  the  Land  Con 
affirming  the  validity  of  a  Mexican 
Gutieras  should  be  dismissed,  and  up 
consent  the    United   States    Distric 
acted  and  dismissed  the  appeal,  and 
that  the  claimant  have  leave  to  proce 
the  decree  of  the  commission  as  a  final 
and  where  these  matters  appeared 
recitals  of  a  patent,  the  Supreme  Coi 
that  the  valioity  of  the  grant  was  th 
that  case,  and  could  never   be   qu< 
again  by  the  Government,  or  by  ind 
claiming  under  the  Government,  eii 
laterally  in  an  action  of  ejectment,  or 
in  any  other  form  of  proceeding;  the 
a  closed  question  for  all  time.  Mott  ^ 
16  Cal.  551. 

The  Supreme  Court  has  no  appell 
diction  over  its  own  judgments;  it  c 
view  or  modify  them  after  the  case 
passed,   by  the  issuance  of  the  rt 
from  its  control.     It  construes,  for  < 
a  written  contract,  and  determines  tl 
and  obligations  of  the  parties  thereui: 
upon  such  construction  it  affirms  t 
ment  of  the  court  below.     The  decisi 
or  wrong,  has  become  the  law  of  the 
upon  the  construction  of  the  conti 
posed,  the  court  reverses  the  jud; 
orders   a  new  trial,  the  decision  it 
conclusive.     The  court  has  determ 


principles  of  law  which^  shall  govern,  and  its 
jurisdiction  in  that  respect  is  gone.  And  if 
the  new  trial  is  had  in  accordance  with  its 
decision,  no  error  can  be  alleged  in  the  action 
of  the  court  below.  The  inapplicability  of 
the  doctrine  to  actions  of  ejectment  was  as- 
serted on  iSae  ground  that  such  actions  ar^ 
brought  merely  for  the  possession,  and  deter- 
mine no  rights  but  those  of  present  posses- 
sion. But  the  court  held  that  the  question 
was  not,  what  is  the  efiect  of  the  indgment  in 
ejectment  when  recovered,  but  what  effect  is 
to  be  given  to  the  decision  of  the  appeUate 
court  on  the  second  trial  of  the  same  case, 
or  upon  a  second  appeal;  and  that  it  is  only 
when  the  evidence  is  the  same,  that  the  de- 
cision of  the  appellate  court  is  conclusive. 
But  if  the  decision  relate  to  a  matter  which 
cannot  be  thus  presented  under  a  different 
aspect — as  the  construction  of  a  contract  or 
a  statute — the  first  decision  of  the  appellate 
court  is  conclusive  upon  the  second  trial  and 
second  appeal,  whether  the  action  be  for  the 
possession  of  real  property,  or  for  any  other 
object.  Leese  v.  Clark,  20  Cal.  415-418. 
There  would  be  no  end  to  litigation  if  the 
same  questions  in  a  case  once  decided^* 
appellate  court  were  oi  ^ 
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raent  neither  read  nor  meant  the  same  thing  as 
when  examined  by  the  court  on  the  first  ap- 
peal, the  court  was  not  bound  by  the  former 


case,  and  not  to  mere  questions  of  fact  which 
may  have  been  passed  upon:  Mitchell  y. 
Davis,  23  CaL  383;  and  cases  comprehending 
topics  other  than  those  to  which  the  record 
before  the  court  is  confined,  are  cases  to  that 
extent  different  from  the  one  under  considera- 


tion, to  which  the  opinion  in  that  case  cannot 
be  considered  as  necessarily  having  any  just 
application.  Trinity  Co.  v.  McCavimon,  25 
CaL  121.  The  Supreme  Court  has  held  that 
the  doctrine  that  a  previous  ruling  has  become 
the  law  of  the  case  nas  no  application,  except 
to  the  decisions  of  the  appellate  courts.  Law- 
rence V.  Ballou,  37  Cal.  521.  Repeated  ap- 
plications for  same  order,  etc.,  182-3. 

Res  adjudioata,  1908. 

Stipulation,  283  n. 


46.  The  presence  of  three  jastices  is  necessary  for  the  transaction  of 
business,  bat  one  or  more  of  the  jastices  may  transact  such  business  as 
can  be  done  at  chambers,  and  may  adjourn  the  court  from  day  to  day, 
with  the  same  effect  as  if  all  were  present. 

Conatitatioiiai  provision,  40  n.  Supreme  Oourt  Rules,  129  n. 

Holidays.    If  court  adjourned  to  a  holi- 
day, deemed  adjourned  to  next  day,  135. 


Ghambexa,  business  which  may  be  done  at^ 
165. 


47.  The  concurrence  of  three  justices  is  necessary  to  pronounce  a  judg- 
ment; if  three  do  not  concur,  the  case  must  be  reheard. 

Wheat.  59;  if  the  division  occur  on  a  mo- 
tion in  arrest  of  judgment,  judgment  must  be 
entered  on  the  verdict;  citing  United  States 
V.  Warrall,  2  Dallas,  384-8;  if  on  a  motion 
for  a  new  trial,  the  motion  must  be  denied; 
citing  United  States  v.  Daniels,  6  Wheat. 
542;  Cahai  v.  Bin7i,  6  Binney,  99;  if  on  the 
admission  of  testimonv,  the  testimonv  must 
be  rejected;  and  that  the  rule  seems  to  be  that 
where  the  motion  is  such  as  to  make  an  affirm- 
ative decision  indispensable  to  the  further 
progress  of  the  action,  the  action  must  stop  in 
case  of  an  equal  division ;  but  where  the  motion 
is  in  arrest  of  the  progress  of  the  action,  an 
equal  division  is  equivalent  to  a  denial  of  the 
motion,  and  the  case  proceeds  as  if  the  motion 
had  not  been  made;  citing  Goddard  v.  Cojj^n, 
Davis's  Rep.  381.  The  petition  for  rehearing 
was  therefore  denied.  Ayres  v.  Bensley,  32 
CaL  633. 


Constitational  provision  ontliis  sal^oot, 
40  n. 

Concoxrence.  Judgment  was  rendered  at 
the  January  term,  1866,  reversing  a  judgment 
of  the  court  below,  and  directing  a  judgment 
to  be  entered  in  favor  of  the  defendants. 
Plaintiffs  moved  for  a  rehearing.  This  motion 
was  not  decided,  because  one  member  of  the 
court  was  disoualified,  and  the  others  were 
equally  dividea  in  opinion.  The  defendants 
moved  for  an  order  denying  the  motion  for  a 
rehearing  and  directing  that  a  remittitur 
should  be  issued.  The  court  said  it  some- 
times happened  that  the  courts  were  eciually 
divided  m  opinion;  that  if  the  question  be 
upon  the  affirmance  or  reversal  of  a  judgment 
on  appeal  or  writ  of  error,  the  judgment  must 
be  amrmed;  citing  The  Antelope,  10  Wheat. 
66;  Etting  y ,  BanJk  of  t^ie  United  States,  11 


48.  For  the  purpose  of  issuing  writs  of  mandate,  review,  prohibition, 
habeas  corpus,  and  all  writs  necessary  to  the  exercise  of  its  appellate  juris- 
diction, filing  opinions,  and  entering  orders  and  judgments,  this  court  is 
always  open  and  in  session. 

49.  There  must  be  four  terms  in  each  year,  for  the  hearing  of  causes, 
to  commence  on  the  second  Monday  of  January,  April,  July,  and  October. 
Additional  terms  may  also  be  held  by  order  of  the  court. 

Constitational  provision.     The  times  and     courts  of  record  shall  be  provided  for  by  law. 
places  of  holding  the  terms  of  the  several     Const  Cal,,  Art.  Vl,  Sec.  12. 

50.  The  April  and  October  terms  of  this  court  shall  be  held  at  the 
capital  of  the  State.  If  proper  rooms  in  which  to  hold  the  court,  and  for 
the  accommodation  of  the  officers  thereof,  are  not  provided^ by  the  State, 
together  with  attendants,  furniture,  fuel,  lights,  and  stationery,  suitable 
and  sufficient  for  the  transaction  of  business,  the  court  may  direct  the 
sheri£F  of  the  couniy  in  which  it  is  held  to  provide  such  rooms,  attendants, 
furniture,  fuel,  lights,  and  stationery;  and  the  expenses  thereof,   certi- 
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fied  by  a  majority  of  the  justices  to  be  correct,  mast  be  paid  ont  of  the 
State  treasury.  The  January  and  July  terms  of  this  court  may  be  held 
at  the  city  and  county  of  San  Francisco,  provided  the  Board  of  Super- 
visors thereof,  at  the  discretion  of  said  Board,  shall  procure  and  maintain, 
at  the  expense  of  said  city  and  county,  rooms  and  furniture  acceptable  to 
the  justices  of  said  court  for  the  accommodation  of  the  business  thereof, 
and  of  its  respective  ofiScers,  together  with  necessary  attendants,  fuel  and 
lights;  and  the  Board  of  Supervisors  of  said  city  and  county  are  hereby 
authorized  to  appropriate  all  necessary  funds  to  defray  the  expenses  afore- 
said, payable  out  of  the  general  fund  of  said  city  and  county.  If  the  said 
Board  of  Supervisors  shall  accept  the  provisions  of  this  act,  and  procure 
the  necessary  rooms  and  furniture  at  said  city  and  county  for  the  accom- 
modation of  said  court  and  its  officers,  then  it  shall  be  the  duty  of  said 
Board  ta  permanently  maintain  such  rooms  and  furniture,  together  with 
the  necessary  attendants,  fuel,  and  lights;  and  upon  the  failure  of  said 
Board  so  to  do,  after  having  accepted  the  provisions  of  this  act  as  afore- 
said, the  court  may  direct  the  sheriff  of  said  city  and  county  to  provide 
such  rooms,  furniture,  fuel,  and  lights;  and  the  expenses  thereof,  certified 
by  a  majority  of  the  justices  to  be  correct,  shall  be  a  charge  against  said 
city  and  county,  and  must  be  paid  out  of  the  general  fund  thereof.  Until 
such  time  as  the  Board  of  Supervisors  of  said  city  and  county  shall  accept 
the  provisions  of  this  act,  the  January  and  July  terms  of  this  court  shall 
continue  to  be  held  at  the  capital  of  the  State;  provided  that  in  no  event 
shall  the  State  hereafter  be  put  to  any  additional  expense  of  any  kind, 
character,  or  nature,  by  reason  of  the  holding  of  any  term  or  terms  of 
said  court,  at  said  city  and  county  of  San  Francisco.     [Approved  March  30, 

1874;  effect  immediately.] 


Library,  Supreme  Court  Is  for  the  use  of 

the  justices  and  counselors-at-law  of  the  Su- 
preme Court.  Pol.  C,  2313.  The  secretary  of 
the  Supreme  Court,  under  the  supervision  of 
the  court,  is  the  lihrarian,  and  responsihle 
for  the  safe -keeping  of  the  books.  Before 
use^  he  i  iis^ii^kand  number  the  volumes, 


and  enter  them  in  a  catalogue  kept  in  the 
library.  Pol,  C  2314  Books  mav  oe  taken 
from  the  library  by  the  justices  of  the  Supreme 
Court  At  the  request  of  a  counselor  of  the 
court,  the  bailiff  must  take  from  the  library 
to  the  court-room  books  for  use  in  the  argu- 
ment o|  any  causf.  Polf  C  2315.  -^^m 


CHAPTER  IV.  c/ 

OP  THE  DISTRICT  G0UBT8. 


Sec.  54.  Judicial  districts. 

55.  Court  in  each  district. 

56.  Judges,  election  and  terms  of. 

57.  Jurisdiction. 

58.  Terms  of  Court  in  the  First  District. 

59.  Second  District. 

60.  Third  District 

61.  Fourth  District 

62.  Fifth  District 

63.  Sixth  District. 

64.  Seventh  District 
65i  Eighth  District 

66.  Ninth  District 

67.  Tenth  District. 

68.  Eleventh  District. 


Sec.  69.  Twelfth  District 

70.  Thirteenth  District 

71.  li'ourteenth  District 

72.  Fifteenth  District. 

73.  Sixteenth  District 

74.  Seventeenth  District 

75.  Terms  of  the  District  Court,  where 

held.    [At  county  seats.] 

76.  Duration  of  terms.     [Courts  always 

open  for  certain  purposes.] 

77.  Adjournment    of   the    Court  [over 

commencement  of  another  term]. 

78.  Judgments  [and  orders]  may  be  en- 

tered in  vacation. 


54.  The  State  is  divided  into  Seventeen  Judicial  Districts. 


o 


Constitatloiial  provision.  The  State  shall  cial  Districts,  subject  to  such  alteration,  from 
be  divided,  b^  the  Legislature  of  eighteen  time  to  time,  by  a  two- thirds  vote  of  all  the 
hundred  and  sixty-three,  into  fourteen  Judi-     members  elected  to  both  Hooaes,  as  the  public 
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good  may  le^^uire;  in  each  of  which  there 
shall  be  a  District  Court,  and  for  each  of 
which  a  district  judge  shall  be  elected  by 
the  (qualified  electors  of  the  district  at  the  spe- 
cial judicial  elections  to  he  held  as  proviaed 
for  the  election  of  Justices  of  the  Supreme 
Courts  by  section  three  of  this  Article.  The 
district  judges  shaU  hold  their  offices  for  the 
term  of  six  years  from  the  first  day  of  Jan- 
uary next  after  their  election.  The  Legisla- 
ture shall  have  no  power  to  grant  leave  of  ab- 
sence to  a  judicial  officer;  and  any  such  offi- 
cer who  shall  absent  himself  from  the  State 
or  upwards  of  thirty  consecutive  days,  shall 
e  deemed  to  have  forfeited  his  office.  Const 
W.,Art.  VI.  Sec.  6. 

^^    Judicial  DistilctB  now  Twenty -two. 
^The  alterations  have  been  effected  in  accord- 
^^^nuQce  with  the  constitution^  provision  above 
r  set  forth  as  they  lawfully  might  People  v. 
^  Scusovieh,  29  Cal.  480.     By  act  aporovecl  Feb- 
rnarv  20,  1872,  the  Seventeenth  District  was 
divided  and  the  Eighteenth  created.    The 
county  of  Los  Angeles  was  directed  to  con- 
stitute the  Seventeenth,  and  the  counties  of 
San  Diego  and  San  Bernardino  the  Eight- 
eenth.    By  act  approved  March  8,  1872,  the 
Nineteenth  and  Twentieth  Districts  were  cre- 
ated.   By  it  the  Third,  Fourth,  Twelfth  and 
^J^  Fifteenth  were   rearranged  as  follows:  The 
^V   Third  Judicial  District  includes  the  county 
I    I  of  Alameda  and  all  that  portion  of  the  citv 
V^  and  county  of  San  Francisco  described  as  fol- 
j     lows:  Ck>mmencing  at  the  eastern  boundary 
f      line  of  said  city  and  county  at  a  point  on  a 
^^       line  with  the  centre  of  Market  street;  thence 
^^^  southerly  along  the   centre  line  of  Market 
^  street  to  its  intersection  with  the  easterly  line 
^  of  Kearny  street;  thence  northerly  along  said 
eastern  line  of  Kearny  street  to  the  centre  of 
California  street;  thence  easterly  alone  the 
centre  line  of  California  street  to  the  northerly 
line  of  Market  street;  thence  easterly  along 
the  northerly  line  of  Market  street  and  in  the 
same  course  to  the  eastern  boundary  of  said 
city  and  county;  thence  southerly  along  said 
eastern  boundary  of  the  city  and  county  of 
^  *San  Francisccr  to  the  place  of  commencement 

fV  M     Sec.  2. 

Y^  The  Fourth  Judicial  District  includes  all 
^V^  that  portion  of  the  city  and  county  of  San 
^  Francisco  described  as  foUows:  Commencing 
at  the  western  boundary  of  said  city  and 
county  at  a  point  in  a  line  with  the  centre  of 
Kidley  street;  thence  easterly  and  alon^  the 
centre  of  Ridley  street  to  the  centre  of  Mar- 
ket street;  thence  northeasterly  and  along  the 
centre  of  Market  street  to  a  point  in  a  line 
with  the  centre  of  Larkin  street;  thence  north- 
eriy  along  the  centre  of  Larkin  street  to  the 
centre  of  Washington  street;  thence  easterly 
along  the  centre  of  Washington  street  to  the 
centre  of  Kearny  street;  thence  southerly 
along  the  centre  of  Keamv  street  to  a  point 
in  a  line  with  the  north  side  of  the  City  Hall 
or  Court-house;  thence  easterly  to  and  along 
the  northern  line  of  the  City  Hall  or  Court- 
house, sixty-five  feet  from  the  eastern  side  of 
Kearny  street;  thence  southerly  at  a  right 
angle  to  the  south  line  of  said  City  Hall  or 
Court-house;  thence  at  a  ri^ht  angle  easterly 
along  the  8<>uth  line  of  said  building  to  the 
east  line  thereof;  thence  northerly  along  said 


east  line  of  said  buildiiu^  to  a  point  eight 
inches  north  of  the  north  fine  of  said  building; 
thence  at  a  right  angle  westerly  to  the  centre 
of  Kearny  street;  thence  northerly  along  the 
centre  of  ICearny  street  to  the  northern  bound- 
ary of  said  city  and  county;  thence  westerly 
along  the  northern  boundary  and  southerly 
along  the  western  boundar}*^  of  said  city  and 
county  of  San  Francisco  to  the  place  of  com- 
mencement Sec.  5. 

The  Twelfth  Judicial  District  includes  the 
county  of  San  Mateo  and  all  that  portion  of 
the  city  and  county  of  San  Francisco  described 
as  follows:  Commencing  at  the  western  bound- 
ary of  said  city  and  county  at  a  point  in  a  line 
with  the  centre  of  Ridley  street;  thence  run- 
ning easterly  in  a  line  with  and  through  the 
centre  of  Ridley  street  to  the  centre  of  Mar- 
ket street;  thence  easterly  along  the  centre  of 
Market  street  to  a  point  in  a  line  with  the 
centre  of  Kearny  street;  thence  northeasterly 
along  the  centre  of  Kearny  street  to  a  point 
in  aline  with  the  northern  side  of  the  City 
Hall  or  Court-house;  thence  easterly  and  along 
the  northern  line  of  the  City  Hall  or  Court- 
house to  a  point  sixty -five  feet  from  the  east- 
em  line  of  Kearny  street;  thence  at  a  right 
angle  southerly  to  the  southern  line  of  the  City 
H^l  or  Court-house;  thence  along  the  south- 
ern line  of  that  building  to  the  eastern  line  of 
Kearny  street;  thence  southerly  along  the 
eastern  line  of  Kearny  street  to  the  centre  of 
Market  street;  thence  northeasterly  along  the 
centre  of  Market  street  to  the  eastern  bound- 
ary of  the  city  and  county  of  San  Francisco; 
thence  southerly  along  said  eastern  boundary 
and  westerly  along  the  southern  boundary  and 
northerly  along  the  western  boundary  to  the 
place  of  commencement  Sec.  6. 

The  Fifteenth  Judicial  District  includes  the 
county  of  Contra  Costa  and  all  that  portion  of 
the  city  and  county  of  San  Francisco  described 
as  follows:  Commencing  at  a  point  in  the  east- 
em  boundary  line  of  said  city  and  county  where 
the  northern  line  of  Market  street  protracted 
intersects  the  same;  thence  southwesterly  and 
along  the  northern  line  of  Market  street  to 
the  centre  of  California  street;  thence  westerly 
and  alon^  the  centre  of  California  street  to  the 
eastern  line  of  Keamv  street;  thence  north- 
erly along  the  eastern  line  of  Kearny  street  to 
the  south  line  of  the  City  Hall  or  Court-house; 
thence  easterly  along  tne  south  line  of  said 
building  to  tne  southeast  comer  thereof; 
thence  northerly  along  the  east  line  of  said 
building  and  in  the  same  direction  to  a  point 
eight  inches  north  of  the  north  line  of  said 
building;  thence  westerly  and  parallel  with 
the  north  line  of  said  building  to  the  centre 
of  Kearny  street;  thence  northerly  and  along 
the  centre  of  Kearny  street  to  the  northern 
boundary  of  said  city  and  county;  thence  east- 
erly and  southerly  along  the  boundary  of  said 
city  and  county  to  the  place  of  beginning. 
Sec.  3. 

The  Nineteenth  Judicial  District  includes 
all  that  portion  of  the  city  and  county  of  San 
Francisco  described  as  follows:  Commencing 
at  a  point  in  the  centre  of  Market  street  in  a 
line  with  the  centre  of  Larkin  street;  thence 
running  northerly  and  along  the  centre  of 
Larkin  street  to  a  point  in  the  centre  of  Wash- 
ington street;  thence  easterly  and  along  the 
centre  of  Washington  street  to  the  centre  of 
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Kearny  street;  thence  southerly  alone  the 
centre  of  Kearny  street  to  the  centre  of  Mar- 
ket street;  thence  southwesterly  alone  the 
centre  of  Market  street  to  the  place  ot  com- 
mencement. Sec.  4, 

The  Twentieth  Judicial  District  includes 
the  counties  of  Monterey,  Santa  Cruz,  and 
Santa  Clara.  Sec.  1. 

By  act  approved  February  16,  1876,  the 
Twenty-first  Judicial  District  was  constituted; 
and  by  act  approved  March  29,  1876,  the 
Twenty-seconi 

Tarritorial  jurlsdlotloii.  The  statute  cre- 
ating the  Twelfth  District  out  of  the  Fourth 
{Stats.  1854,  Chap.  56,  S.  2),  expressly  pro- 
vided that  the  jurisdiction  of  the  Fourth  Dis- 
trict Court  should  continue  as  previouslv; 
and  upon  that  statute  it  was  held  that  the 
jurisdiction  of  the  Fourth  District  Court  in 
the  county  of  San  Francisco  continued  the 
same  as  it  was  previously;  that  the  jurisdic- 


tion of  the  Fourth  and  Twelfth  District  Courts 
within  the  limits  of  the  city  of  San  Fran- 
cisco were  equally  extensive,  and  that  pro- 
ceedings might  be  commenced  in  either  court 
at  the  option  of  the  suitor;  and  therefore, 
where  an  insolvent,  in  his  petition  to  the  Dis- 
trict Judge  of  the  Fourth  Judicial  District, 
stated  that  he  was  *'a  resident  of  the  city  of 
San  Francisco,*'  the  averment  was  sufficient 
that  his  residence  was  within  the  Fourth 
Judicial  District  Slade  v.  His  Creditors,  10 
Cal.  483.  This  case  was  affirmed  in  People 
V.  Robinson,  17  Cal  371,  the  court  saying 
that  the  Fourth  District  Court  was  not  less  a 
court  for  the  whole  county,  because  it  had 
territorial  limits,  these  being  given  not  for  the 
purpose  of  limiting  its  powers,  but  for  con- 
venience in  elections,  etc.  But  the  statute  of 
1854  above  referred  to  is  repealed,  by  implica- 
tion at  least:  18,  68,  and  the  statutes  referred 
to  in  n.  supra. 


55.  There  must  be  a  District  Court  held  in  each  of  the  judicial  dis- 
tricts. 

.^  56.  The  judge  thereof  is  elected  by  the  electors  of  the  district,  at  the 
judicial  elections,  and  holds  his  office  for  the  term  of  six  years  from  the 
first  day  of  January  next  succeeding  his  election. 

EligibiUty  of  judges,  156.    They  need  not  be  lawyers  or  licensed  attorneys.    People  v. 
Dorsey,  32  Cal.  299. 

De  faoto  Judge,  acts  of,  valid,  40  n. 

57.  The  jurisdiction  of  the  District  Courts  extend: 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts  of  equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is  not  capable 
of  pecuniary  estimation; 

3.  To  all  civil  actions  (except  actions  of  forcible  entry  and  detainer)  in 
which  the  subject  of  litigation  is  capable  of  pecuniary  estimation,  which 
involve  the  title  or  possession  of  real  estate,  or  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine,  or  in  which  the  demand,  ex- 
clusive of  interest,  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars; 

4.  To  all  special  proceedings  not  within  the  jurisdiction  of  the  County 
and  Probate  Courts,  as  defined  in  this  Code; 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibition,  habeas 
corpus,  and  all  writs  necessary  to  the  exercise  of  its  powers; 

6.  To  the  trial  of  all  indictments  for  treason,  misprision  of  treason, 
murder  and  manslaughter. 


OonBtltutloiial  provision.  The  District 
Courts  shall  have  original  jurisdiction  in  all 
cases  in  equity;  also,  mall  cases  at  law  which 
involve  the  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  as- 
sessment, toll,  or  municipal  fine,  and  in  all 
other  cases  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars;  and 
also  in  all  criminal  cases  not  otherwise  pro- 
vided for.  The  District  Courts  and  their  judges 
shall  have  power  to  issue  writs  of  habeas  cor- 
pus, on  petition  by  or  on  behalf  of  any  person 


held  in  actual  custody,  in  their  respective  dis- 
tricts. Const  Cal,  Art  VI,  Sec.  6. 

CoDstmotioa  of  tliii  seotion  ganeraUy, 
44  n. 

Juxiadiotioii  ganeraUy.  By  the  jurisdic- 
tion of  a  court  being  defined,  it  is  limited;  else 
why  define  it?  Ex  parte  Attorney-General,  1 
Cal  88.  The  jurisdiction  of  the  District 
Court  is  conferred  and  defined  by  the  Con- 
stitution, and  no  statute  can  deprive  it  of  its 
powers.  Hicks  v.  Bell,  3  CaL  224.  District 
Courts  are  courts  of  general  jurisdiction  in  all 
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matters  given  them  by  law,  wherever  those 
matters  may  be  locally  situated  or  wherever 
the  parties  may  reside;  but,  for  convenience, 
parties  have  a  riji^ht  to  a  trial  of  particular 
cases  in  particular  counties.  Beyes  v.  Sanford, 
6  Cal.  118;  Watt4i  v.  Whdte,  13  Cal  324.  As 
to  the  concurrent  jurisdiction  of  the  Fourth 
and  Twelfth  District  Courts,  within  the  limits 
of  the  city  and  county  of  San  Francisco  under 
the  statute  of  1854,  see  54  n. 

Plaintiff  was  a  British  seaman  on  board  a 
British  ship.  Defendant,  the  master,  was  a 
British  subject.  Upon  arrival  of  the  ship  at 
SSan  Francisco,  and  seven  days  before  the  expi- 
ration of  the  time  for  which  plaintiff  was  hired, 
defendant  discharged  him  without  payinghis 
wages.  Plaintiff  was  not  a  deserter.  The 
Supreme  Court  held  that  State  courts  had 
jurisdiction  to  ehtertain  a  suit  for  wages; 
J^ugh  V.  Gillam,  1  Cal.  487;  Johnson  v. 
Dalion,  1  Cow.  Rep.  543;  Curtis's  Rights 
and  Duties  of  Merchant  Seamen,  359;  Bene- 
dict's Admiralty  Practice,  S.  282;  The  Jem- 
stUem,  2  Gallison,  190;  WiHendswi  v.  The 
Forsoket,  1  Pet.  Adm.  Dec.  197;  Moron  v. 
Baudin,  2  Id.  415;  Weiberg  v.  The  St  Oloff, 
2  Id.  42a 

Nuiaance.  731,  731  n.  Under  the  Con- 
stitution, the  District  Courts  of  the  State  have 
Torisdiction  in  cases  of  nuisance.  The  grant 
by  the  Legislature  of  jurisdictioB  in  such 
cases  to  the  County  Courts  cannot  take  away 
the  jurisdiction  ^ven  to  the  District  Courts 
by  the  Constitution.  Fitzgerald  v.  Urton,  4 
CaL  235;  Courtwright  y,  B.  R,  dt  A,  W.  d: 
M.  Co,,  30  CaL  573;  Yolo  v.  Sacramento,  36 
Cal.  195. 

Irfoid  depcurtment  oontroveraiea.  The 
sale  of  the  lands  of  the  State  is  committed  to 
the  executive  department  of  the  government ; 
and  the  judicial  department  has  no  jurisdic- 
tion of  controversies  arising  between  appli- 
cants for  the  purchase  of  the  lands,  except  in 
such  matters  as  are  expressly  provided  for  by 
the  statute.  Berry  v,  Catntnet,  44  Cal.  351; 
Alien  V.  Dake,  50  Cal.  82. 

United  States  ofiBoers.  The  fact  that  the 
defendant  was  Marshal  of  the  United  States, 
in  a  suit  brought  for  trespass  committed  by 
his  deputy  under  cover  of  nis  office,  does  not 
deprive  the  State  court  of  jurisdiction,  what- 
ever right  it  may  give  the  defendant  to  have 
the  cause  transferred  to  the  courts  of  the 
United  States  for  trial,  when  that  fact  is  made 
to  appear.  That  right  is  in  the  nature  of  a 
privilege,  which  does  not  ^  to  the  jurisdiction 
of  the  court  when  no  motion  is  made  to  trans- 
fer the  cause.  Hirsch  v.  Rand,  39  CaL  318. 

The  authorities  are  not  uniform  on  the  ques- 
tion whether  an  assignee  in  bankruptcy  can 
maintain  an  action  in  a  State  court  to  recover 
property  disposed  of  by  the  bankrupt  in  fraud 
of  tbe  bankrupt  Law.  But  the  weight  of  au- 
thority supported  by  the  better  reasoning, 
maintains  the  jurisdiction  of  the  State  court 
in  that  class  of  cases  where  the  nature  of  the 
action  is  such  that  the  proper  relief  can  be  ad- 
ministered in  that  forum.  The  question  was 
decided,  and  the  authorities  collated,  in  Gilbert 
v-  Priest,  63  Barb.  339;  S.  C,  NatL  Bkcy. 
Reg.  161 ;  and  the  Supreme  Court  held  the 
reasonins  in  that  case  in  support  of  the  juris- 
diction A  the  State  courts  conclusive.  Damb- 


mann  v.  White,  48  Cal.  452.  In  a  case  where 
the  defendants  moved  the  court  to  dismiss  an 
action,  because  the  United  States  courts  had 
exclusive  jurisdiction  of  all  actions  concern- 
ing property  of  a  bankrupt,  the  court  over- 
rulea  the  motion.  McNeaay  v.  Hyde,  4l1  CaL 
481. 

Probate  matters,  and  sultB  arising  there- 
out. Takinff  executors*  accounts,  94.  Home- 
stead, 1474.  Claims  against  decedents'  estates, 
1493.  Fraudulent  conveyances,  1689.  Exec- 
utors, etc.,  allowances,  etc.,  1616.  Their  fees, 
etc,  1618.     Guardians,  1747. 

Appellate.  The  District  Courts  have  no  ap- 
pellate jurisdiction.  People  v.  Peralta,  3  Cal. 
379 ;  and  it  was  held  in  1853,  that  so  much  of 
an  act  of  the  Legislature  as  provided  for  ap- 
peals to  the  District  Courts  was  unconstitu- 
tionaL  Caul  field  v.  Hudson,  3  Cal.  391.  See 
also  Hemandes  v.  Simon,  3  Cal.  464;  Reed 
y.  McCwmick,  4  Cal.  342. 

In  an  action  of  forcible  entry,  originally 
commenced  before  a  justice  of  the  peace,  an 
appeal  was  taken  from  the  judgment  of  the 
justice  to  the  County  Court,  and  afterwards 
transferred  from  the  County  to  the  District 
Court,  in  consequence  of  the  disqualification 
of  the  county  judge.  The  court  held  that  if 
the  District  Court  could  not  entertain  an  ap- 
peal direct  from  the  decision  of  the  justice,  it 
would  be  absurd  to  contend  that  the  cause 
having  been  appealed  to  any  other  court, 
might  be  transferred  to  the  District  Court 
Townsend  v.  Brooks,  5  CaL  53. 

Equitable  Jmisdlction.  Foreclosure,  726. 
The  court'  may  remove  any  trustee  who  has 
violated,  or  is  unfit  to  execute,  the  trust;  or 
may  accept  the  resignation  of  a  trustee:  C  C. 
2283;  ana  may  appoint  a  trustee  whenever 
there  is  a  vacancy,  and  the  declaration  of  trust 
does  not  provide  a  practicable  method  of  ap- 
pointment. C,  C,  2287.  When  a  trust  exists 
without  any  appointed  trustee,  or  where  all  the 
trustees  renounce,  die  or  are  discharged,  the 
District  Court  of  the  county  where  tne  trust 
property,  or  some  portion  thereof,  is  situated, 
must  appoint  anotner  trustee,  and  direct  the 
execution  of  the  trust  The  court  may,  in  its 
discretion,  appoint  the  original  number  or  any 
less  number  of  trustees.  C,  C,  2289.  It  is  the 
duty  of  the  court,  as  a  court  of  equity,  while 
keeping  within  the  rules  and  principles  on 
which  its  remedial  jurisdiction  is  founded,  to 
adapt  its  course  of  proceeding,  as  far  as  pos- 
sible, to  the  existing  state  of  things,  and  to 
apply  its  jurisdiction  to  all  those  new  cases 
which,  from  the  diversified  transactions  among 
men,  are  continually  arising,  and  administer 
justice  and  enforce  right  for  which  there  is  no 
remedy  save  in  a  court  of  equity.  Dougherty 
V.  Creary,  30  Cal.  297;  Taylor  v.  Salmon,  4 
Myl.  &  Cr.  141;  Walworth  v.  Holt,  Id.  635. 

If  a  complaint  states  a  cause  of  action  in 
ejectment,  and  as  ground  for  relief  in  equity 
contains  a  separate  statement  of  facts  upon 
which  an  injunction  is  asked,  restraining  the 
defendants  from  working  or  selling  the  prop- 
erty, the  action  should  not  be  dismissed  be- 
cause the  allegations  for  relief  in  equity  show 
that  the  court  has  no  jurisdiction  to  grant 
such  relief. 

The  fact  that  the  court  has  no  jurisdiction 
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to  grant  the  equitable  relief,  would  be  a  rea- 
son for  denying  it  on  the  trial;  but  the  plaintiff 
might  still  recover  in  ejectment,  on  evidence 
having  no  relation  to  the  facts  averred  for 
relief  m  equity.  McNeady  v.  Hyde^  47  CaL  481, 

The  Supreme  Court  have  held  that  the  Dis- 
trict Courts  of  the  State  have  the  same  control 
over  the  persons  of  minors,  as  well  as  their 
estates,  as  the  Court  of  Chancery  in  England 
possesses.  This  jurisdiction  is  conferred  by  the 
Constitution,  and  cannot  be  divested  by  any 
le^lative  enactment.  Any  claim  of  exclusive 
original  jurisdiction  in  the  Courts  of  Probate 
over  this  subject  is  unfounded.  Chancery  may 
at  any  time  interfere,  and  retnove  the  proceed- 
ings before  it.   Wilson  v.  Eoach,  4  Cal  366. 

It  was  also  held  that  the  district  judge, 
while  sitting  in  an  equity  case,  is  possessed  of 
all  the  powers  of  a  Court  of  Chancery ;  that 
the  District  Court,  being  a  court  of  general 
iurisdiction,  can,  in  a  case  of  equity,  where 
fraud  and  collusion  are  chareed  against  a  judge 
in  entering  an  order  or  decree,  review  the 
same,  and  annul  it,  if  the  facts  justify  such  a 
conclusion;  and  that  unless  a  court  of  general 
jurisdiction  possessed  such  a  power,  the  rights 
of  heirs  and  orphans  might  be  at  any  time 
endangered  witnout  a  remedy,  and  that  a 
Court  of  Chancery  has  jurisdiction  to  set  aside 
decrees  obtained  by  fraud  on  an  original  bill 
filed  for  that  purpose.  Sanford  v.  Head,  5 
Cal.  299;  Wright  v.  Miller,  1  Sandford's  Ch. 
R.  120;  Beigal  v.  Wood,  1  Johnson's  Ch.  R. 
401. 

One  court  has  no  power  to  enjoin  the  ex- 
ecution of  a  decree  oi  another  court  of  co-or- 
dinate jurisdiction,  unless  it  plaiidy  appear 
that  the  court  rendering  the  judgment  or  de- 
cree, under  which  proceedings  are  sought  to 
be  stayed,  "is  unable,  by  reason  of  its  juris- 
diction, to  afford  the  rehef  sought"  Anthony 
y.  Dunldp,  8  CaL  27;  Bickett  v.  Johnson,  8 
CaL  35;  Chipman  v.  Uibhard,  8  Cal.  270; 
Phelan  v.  Smith,  8  CaL  521;  Gorham  v. 
Tootney,  9  CaL  77;  Hockstaeker  y.  Levy,  II 
Cal.  76;  Grant  v.  Quick,  5  Sandf.  612. 

The  fact  that  the  parties  to  the  injunction 
proceeding  are  not  the  parties  to  the  judgment 
or  decree  souffht  to  be  enjoined,  does  not 
relieve  a  case  from  the  operation  of  the  rule, 
nor  can  the  consent  of  parties  change  the  rule 
or  relax  its  binding  force  in  any  particular 
case.  It  is  not  established  and  enforced  so 
much  to  protect  the  rights  of  parties  as  to 
protect  the  rights  of  courts  of  co-ordinate  ju- 
risdiction to  avoid  conflict  of  jurisdiction, 
confusion  and  delay  in  the  administration  of 
justice:  Bevalk  v.  Kraemer,  8  CaL  71;  Uhl- 
/elder  y.  Levy,  9  CaL  614;  hence,  under  our 
system,  it  does  not  seem  that  a  state  of  facts 
could  exist  where  it  would  be  proper  or  allow- 
able for  one  District  Court  to  attempt  to  re- 
strain the  execution  of  a  judgment  or  aecree  of 
another  District  Court ;  proceedings  for  such 
purpose  should  always  be  instituted  in  the 
court  rendering  the  judgment  or  decree,  or 
having  control  of  its  execution.  The  case  of 
Pixley  y.  Huggins,  15  CaL  134  (see  below), 
does  not  oppose  or  tend  to  modify  the  rule. 
Crowley  v.  Davis,  37  CaL  269. 

Where  suit  is  pending  in  one  court  on  a  note 
of  defendant,  tnough  no  summons  has  been 
served  and  no  appearance  made,  he  cannot 
bring  a  bill  in  equity,  in  another  court,  to 


enjoin  the  collection  of  a  note  or  to  cancel  it, 
the  averment  being  simply  that  he  has  a  good 
defense  to  the  note.  Smith  v.  Sparrow,  13  CaL 
596;  ciiingKingy,  Huggins,  5  CaL  82;  Letvis 
V.  Tobias,  10  CaL  577. 

But  the  rule  does  not  apply  to  a  proceeding 
brought,  not  to  stay  execution  issued  asainst 
the  property  of  the  judgment  debtor,  but  to 

Srevent  a  sale  of  the  property  of  plaintiff  un- 
er  the  claim  that  it  is  the  property  of  the 
debtor.  Pixley  v.  Huggins,  15  Cal.  128,  134 

Admiralty.  The  Judiciary  Act,  which  de- 
fines the  jurisdiction  of  the  District  Court*  of 
the  United  States  and  confers  upon  them  ad- 
miralty jurisdiction,  secures  to  suitors  a  com- 
mon-law remedy  where  the  common  law  is 
competent  to  give  it.  It  has  been  repeatedly 
hela  that  the  State  courts  have  concurrent 
jurisdiction  of  causes  of  action  cognizable  in 
admiralty  where  only  a  common-law  remedy  is 
sought.  Bohannan  v.  Hammond,  42  Cal.  23Q', 
Crawford  v.  Boberts,  60  CaL  240. 

Real  estate,  title,  eto.,  44  n. 


In  People  v.  Mier,  24  CaL  61,  the 
Supreme  Court  held  that  when  the  amount  of 
the  taxes  sued  for  was  less  than  $300,  and 
there  was  no  prayer  for  a  foreclosure  of  the  tax 
Uen,  order  of  sale,  etc.,  the  District  Courts 
have  no  jurisdiction,  affirmed.  Bell  v.  Cri^pen, 
28  CaL  328.  But  the  District  Courts  have  j  uris- 
diction  where  the  tax  amounts  to  more  than 
$300,  or  the  object  of  the  action  is  to  foreclose 
the  lien.  Mahlstadt  v.  Blanc,  34  Cal.  580; 
People  v.  Olvera,  43  CaL  494. 

Municipal  fine.  The  District  Court  had  no 
jurisdiction  of  an  action  to  recover  a  forfeiture 
or  penalty  upon  a  railroad  company  for  chain- 
ing a  passenger  an  excess  of  fare  as  prescribed 
in  the  act  of  1863,  concerning  street  railroads. 
Stats.  1863,  p.  296.  Beed  v.  Omnibus  B,  B. 
Co.,  33  CaL  2l2;  Smith  v.  Omnibus  B.  B.  Co,, 
36  CaL  281. 

Amount,  44  n.    ' 

Writs,  power  to  iMue,  eto.  The  old  Con- 
stitution did  not  expressly  ^ve  the  District 
Courts  power  to  issue  the  writs  of  mandamuB, 
etc. ,  but  it  gave  them  original  jurisdiction  in 
law  and  equity,  and  under  this  general  grant 
of  jurisdiction  the  District  Coifts  exercised 
the  power  to  issue  writs  of  mandamus  and  cer- 
tiorari, and  heard  and  determined  contro- 
versies in  the  mode  provided  by  law  for  this 
species  of  proceedings.  That  the  District 
Uourts  rightfully  exercised  iurisdiction  in  this 
kind  of  cases  under  the  ola  Constitution  was 
never  questioned.  Their  warrant  for  it  was 
found  in  the  provision  of  the  Constitution  re- 
ferred to,  ana  that  provision  is  not  more  com- 
prehensive than  the  general  provision  in  the 
same  section  of  the  Constitution  as  amended. 
It  cannot  be  maintained  that  the  District 
Courts  have  not  the  same  jurisdiction  in  these 
cases  now  as  under  the  old  Constitution.  Nor 
can  it  fairly  be  contended  that  the  District 
Courts  should  be  deprived  of  jurisdiction  in 
cases  of  mandamus  and  certiorari,  because  the 
like  jurisdiction  was  conferred  in  express  lan- 
guage upon  the  Supreme  Court.  Perry  v. 
Ames,  26  CaL  383,  385. 

It  follows  tliat  the  Supreme  Court  has,  un- 
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der  the  Constitution,  jurisdiction  on  appeal 
from  the  judgments  of  the  District  Courts  in 
this  cUiss  of  cases.  Cariaga  v.  Dryden,  90 
CaL246. 


Mandate,  1084  et  seq.  Reriaw,  1067  et 
seq.  Prohibition,  1102  et  seq.  Habeas  Cor- 
pua,  1105  n.  Injunction,  526,  526  n.  Ne 
Xbceat,  478  n.  Scire  Facias,  Quo  Warranto, 
abolished,  802.  *  ' 


58-74.  Tabulated  Statement  of  the  Terms  of  the  District  Courts,  as  fixed  by  law, 

at  the  end  of  the  Session  of  the  Legislature,  in  1876. 


Coonty. 


Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Colusa 

Contra  Costa . . . 

Bel  Norte 

£1  Dorado 

Fresno 

Humboldt 

Inyo 

Kern 

Klamath 

Lake 

Lassen 

Los  Angeles 

Marin 

Mariposa. 

Menaocino 

Merced 

Modoc 

Mono 

Monterey 

Napa 

Nevada 

Placer 

Plumas 

Sacramento  .... 
San  Benito. ... 
San  Bernardino. 
San  Di^go 

San  Francisco 

San  Joaquin.... 
San  Luis  Obispo 

San  Mateo 

Santa  Barbara. . 
Santa  Clara .... 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou. 

Solano 

Sonoma 

Stanislaus 

Sutter. 

Tehama 

Trinity. 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba 


District. 


Third 

Sixteenth 

Eleventh 

Second 

Eleventh 

Tenth 

Fifteenth 

Eighth. 

Eleventh 

Thirteenth 

Eighth 

Sixteenth 

Sixteenth 

Eighth 

Seventh  

Twenty-first . . 
Seventeenth  . . 
Twenty-second 

Thirteenth 

Twenty-second 

Thirteenth 

Twenty-first . . 

Sixteenth 

Twentieth     . . 

Seventh 

Fourteenth  . . . 
Fourteenth  .  . 
Twenty-first.. 

Sixth 

Twentieth..... 
Eighteenth  . . . 
Eighteenth  ... 


Terms  Commence. 


Fifth 

First 

Twelfth 

First 

Twentieth  ... 
Twentieth.... 

Ninth 

Tenth 

Ninth 

Seventh  

Twenty-second 

Fifth 

Tenth 

Second 

Ninth 

Thirteenth  .. . . 

Fifth 

First 

oixth  .  •   .... 
Tenth...' 


3d  Monday  February,  June,  and  October. 

Ist  Monday  April  and  October. 

2d  Tuesday  January,  May,  and  September. 

1st  Monday  February,  May,  and  November. 

1st  Tuesday  January,  May,  and  September. 

4th  Monday  April;  2d  Monday  August;  1st  Monday  Dec 

3d  Tuesday  April,  July,  and  November. 

2d  Monday  May,  Auc^ust,  and  November. 

2d  Tuesday  March,  June,  October,  and  December. 

3d  Monday  February,  June,  and  October. 

2d  Monday  March,  June,  September,  and  December. 

Ist  Monday  May  and  November. 

3d  Monday  May  and  November. 

2d  Monday  April,  July,  and  October. 

1st  Monday  April;  3d  Monday  June  and  November. 

3d  Monday  FeDruary,  May,  August,  and  November. 

1st  Monday  February,  May,  August,  and  November. 

3d  Monday  March,  July,  and  November. 

3d  Monday  April;  3d  ^foQdey  August;  2d  Monday  December. 

2d  Monday  April,  August,  and  December. 

3d  Monday  March,  Julv,  and  November. 

1st  Monday  February,  Mav,  August,  and  November. 

3d  Monday  April  and  October. 

3d  Monday  March,  July,  and  November. 

1st  Monday  Februaiy,  June,  and  October. 

2d  Monday  March,  June,  September,  and  December. 

1st  Monday  Februar}',  May,  August,  and  November. 

2d  Monday  March;  Ist  Monday  June,  September,  and  Dec. 

1st  Monday  Februar}",  April,  June,  Auc^ust,  Oct.  and  Dec. 

Ist  Monday  April,  August,  and  December. 

2d  Monday  March,  June,  September,  and  December. 

3d  Monday  January,  April,  July,  and  October. 

3d  D.  C— 3d  Monday  April,  Aug.  Dec.  4th— 1st  Monday 
Feb.  May,  Aug.  Dec.  12th — 1st  Monday  Jan.  ApriJ, 
July,  Oct.  15ui — 1st  Monday  March,  June,  Sept.  Dec 
19tii — 2d  Monday  April,  August,  and  December. 

1st  Monday  February,  May,  August;  3d  Monday  October. 

2d  Monday  January,  Mav,  and  September. 

2d  Monday  February;  4tn  Monday  May,  August,  and  Nov. 

4th  Monday  March,  July,  and  November. 

1st  Monday  January,  May,  and  September. 

2d  Monday  February,  June,  and  October. 

2d  Monday  March,  June,  and  November. 

1st  Monday  Anril;  2d  Monday  July;  4th  Monday  October. 

3d  Mon.  Jan.  May,  and  Sept    At  Lake  City — ^2a  Mon.  July. 

3d  Monday  January,  May,  and  September, 

Ist  Monday  February,  May,  and  September. 

2d  Monday  January,  April,  and  September. 

4th  Monday  February;  3d  Monday  June)  2d  Monday  Nov. 

1st  Monday  January,  April,  July,  and  October. 

2d  Monday  April,  August,  and  December. 

3d  Monday  January,  May,  and  September. 

Ist  Monday  March  and  July;  3d  Monday  November. 

Ist  Monday  March,  July,  and  November. 

3d  Monday  January,  May,  and  September. 

3d  Monday  January;  3d  Monday  May;  1st  Monday  October. 
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^  76.  The  terms  of  the  District  Courts  must  be  held  at  the  county  seats 
of  the  several  counties. 


Tenns.  The  Constitution  does  not  require 
the  terms  of  the  District  Courts  to  be  held  at 
the  county  seats.  The  Supreme  Court  said 
the  places  of  holding  courts  are  "provided  for 
by  law,"  within  Art.  VI,  Sec.  12,  of  the  Con- 
stitution, when  it  is  enacted  that  the  terms 


shall  be  held  at  the  county  seats  of  the  dif- 
ferent counties;  if  the  mode  of  selection  is 
prescribed  by  law,  then  the  place  is  provided 
for.  Upham  v.  Supervisors,  8  CaL  382,  The 
arrival  of  time  fixed  for  another  term  does  not 
discontinue  trial,  188. 


76.  Each  term  must  be  held  for  such  period  as  in  the  opinion  of  the 
court  may  be  necessary  for  the  transaction  of  business,  having  due  regard 
{o  the  business  pending  in  the  court  in  other  counties  of  the  district. 
For  the  purpose  of  hearing  and  determining  actions  in  equity,  and  special 
proceedings  of  a  civil  nature,  motions  for  new  trials,  motions  for  and  to 
dissolve  or  modify  injunctions,  motions  to  set  aside  or  vacate  orders  of 
arrest  and  writs  of  attachment,  and  for  the  entry  of  orders  and  judgments, 

this  court  is  always  open.     [Approved  March  24;  effect  July  1,  1874.] 


New  tilalB.  Motions  for,  need  not  be  dis- 
posed of  at  the  term  of  the  trial,  657  n. 

Judgment,  entry  of,  in  vacation.  There 
is  nothing  in  Art.  VI,  Sec.  12,  of  the  Con- 
stitation,  which  provides  that  the  times  and 
places  of  holding  the  terms  of  the  Dbtrict 
Courts  shall  be  provided  for  by  law,  which 
|)rohibits  the  Legislature  from  authorizing  a 
ludgment  to  be  entered  in  vacation,  upon 
filing  the  decision  or  findings  of  the  court  on 
a  trial  which  has  been  duly  had  at  a  regular 
term.   People  v.  Jones,  20  Cal.  55-6. 

An  order  of  court,  that  upon  the  filing  of 
the  proofs  and  testimony  as  taken  by  the 
court  commissioner,  the  case  be  submitted 
to  the  court  and  decided  at  chambers,  and  the 
decision  and  judgment  be  entered  as  of  this 
term  of  court,  is  a  submission  in  presenti. 
The  potver  to  enter  judgment  in    vacation, 


results  from  the  fact  of  the  submission  made 
in  term  time. 

The  power  to  enter  the  judgment  is  not  more 
dependent  upon  or  affected  by  the  fact  of  trial 
had  or  trial  not  had,  than  if  the  judgment 
had  been  entered  in  term  time  by  the  court. 
The  hearing  of  proofs,  the  argument  of  coun- 
sel— in  other  words,  the  trial  had,  or  the  ab- 
sence of  an}r  or  all  of  these — neither  confer 
jurisdiction  in  the  first  instance,  nor  take  it 
away  after  it  has  once  been  fully  attacked. 
Ex  parte  Bennett,  44  Cal.  85,  88.  As  to  en- 
try of  judgment  on  remittitur  from  Supreme 
Court,  958,  958  n. 

It  is  well  settled  that,  when  a  cause  is  sub- 
mitted in  term,  the  findincrs  and  jud^fment 
may  be  filed  in  vacation,  ana  when  additional 
finaings  are  called  for,  they  may  be,  and  or- 
dinarily must  be,  filed  subsequently  to  the 
entry  of  judgment.  Oghurn  v.  Connor,  46 
Cal.  353. 


77.  The  conrt  may  adjourn  from  time  to  time  during  the  term,  and  may^ 
when  the  public  convenience  requires,  adjourn  the  term  over  the  time 
fixed  by  law  for  the  commencement  of  another  term  in  the  same  district. 


Trial  not  stayed  or  discontinued  by  arrival 
of  time  for  another  term  ;  otherwise,  adjourn- 
ment of  term  discharges  jury,  617. 

Adjourn,  power  to.  The  statute  of  April 
20,  1863,  Sec.  24  (Stats.  1863,  p.  3mjprovided 
that  each  term  should  be  held  untuits  busi- 
ness was  fully  disposed  of,  or  until  the  day 
fixed  for  the  commencement  of  some  other 
term  in  the  district,  and  might  be  adjourn^ 
from  time  to  time  in  the  discretion  61  the 
court  The  Supreme  Court  held  that  this  pro- 
vision was  intended  to  prevent  the  loss  of  a 
term,  and  did  not  apply  after  the  judge  had 
once  appeared  and  commenced  to  hold  court 
Feopte  V.  Ah  Ying,  42  CaL  18.  The  statute 
of  March  1,  18&4,  Sec.  1  {Stats.  1864,  p. 
118),  provided  that  it  should  be  lawful  for  the 
Distnct  Court  sitting  in  any  countj,  by  an 
order  entered  on  its  minutes,  to  adjourn  the 
court  to  a  day  certain,  within  the  time  fixed 
by  law  for  the  commencement  of  the  next 
term  in  such  county,  notwithstanding  a  term 


or  terms  for  some  other  county  within  the 
same  district  might  intervene ;  provided,  that 
such  special  term  should  not  interfere  with 
any  general  term  in  said  district.     The  Su- 

Sreme^  Court  held  that  under  this  provision,  a 
istrict  judge  might  adjourn  a  general  term  in 
one  county  over  an  intervening  term  in  an- 
other ;  and  that  the  adjourned  term  was  a  con- 
tinuation of  the  regular  term.  People  y.  Ah 
Ying,  42  Cal.  18.  Where  the  general  Febru- 
ary Term  of  the  Sixth  District  Court  for  Sac- 
ramento County  commenced  February  Ist,  and 
concluded  prior  to  March  15th,  and  the  gen- 
eral March  Term  of  the  same  court  for  Yolo 
County  commenced  March  15th,  and  conclu- 
ded prior  to  April  5th,  it  was  held  that  under 
the  act  of  1864  such  court  could  hold  a  legal 
session  in  Sacramento  County  after  March 
15th,  and  up  to  April  5th.  It  also  appeared 
from  the  record  on  appeal  that  the  trial  took 
place  on  a  day  subsequent  to  the  regular  term 
m  each  county;  and  the  court  held  that,  as  bv 
compliance  with  the  statute  of   1864,  such 
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court  could  legally  be  held  at  such  time,  it  Holidays.    If  court  adjourned  to,  or  ap- 

would  be  presumed,  in  the  absence  of  any  pointed  for,  a  holiday,  deemed  adjourned  to 

Bhowing  to  the  contrary,  that  it  was  legally  or  appointed  for  next  day,  135. 
held.  Talbert  v.  Hopper,  42  Cal.  398. 

TO.  Judgments  and  orders  of  this  conrt  may  be  entered  either  in  term  -^ 

or  vacation.  (^^ 

Judgment,  entry  ol    District  Courts  al-  Records,  prooeedinge,  etc.,  intendments 

ways  open  for  the  entry  of  orders  and  judg-  in  favor  of,  87  n. 
ments,   76.     As  to  judgment  on  remittitur 

from  Supreme  Co';rt,  958.                       ^  Rules,  power  to  make,  129. 


CHAPTEK  V. 

OP  THE  COUNTY  COUBTS. 


EC.  82.  Court  in  each  county. 

83.  Judges,  election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 

85.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

87.  P^umption  in  favor  of  judgments, 
etc. 


Sec.  88.  Terms  of  the  County  Court  for  the 
respective  counties. 

89.  Court  always  open  for  certain  pur- 

poses. 

90.  Terms  of  the  County  Court,  where 

held.    [At  county  seats.  J 


82.  There  must  be  a  Connty  Oonrt  held  in  each  of  the  connties,  by  the 
county  judge  thereof. 

83.  The  county  judge  is  elected  by  the  electors  of  the  county,  at  the 
judicial  elections,  and  holds  his  of&ce  for  the  term  of  four  years  from  the 

t  day  of  January  next  succeeding  his  election. 


ConstitatioDal  proviston.  There  shall  he 
in  each  of  the  organized  counties  of  the  State 
a  County  Court,  for  each  of  which  a  county 
judge  shall  be  elected  by  the  (qualified  electors 
of  the  county,  at  the  special  judicial  election 
to  be  held  as  provided  for  the  election  of  jus- 
tices of  the  Supreme  Court  by  section  three  of 
this  article.  The  county  judges  shall  hold 
their  offices  for  the  term  of  tour  years  from  the 
first  day  of  January  next  after  their  election. 
Said  courts  shall  also  have  power  to  issue 


naturalization  papers.  In  the  city  and  county 
of  San  Francisco  the  Legislature  may  separate 
the  office  of  probate  judge  from  that  of  county 
judge,  and  may  provide  for  the  election  of  a 
probate  judge,  who  shall  hold  his  office  for  the 
term  of  four  years.   Const  Cal.,  Art.  VI,  S.  7. 

Judges  need  not  be  la'wyers  or  lioenaed 
attomeye.    People  v.  Dorsey,  32  CaL  299. 

De  faoto  Judge,  acts  of,  valid,  40,  n. 


84.  The  jurisdiction  of  this  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

85.  Its  original  jurisdiction  extends : 

1.  To  actions  to  prevent  or  abate  a  nuisance; 

2.  To  actions  of  forcible  entry  and  detainer; 

3.  To  proceedings  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the  law,  giving  the 
remedy  or  authorizing  the  proceedings,  confers  the  jurisdiction  upon  it; 

5.  To  the  issuance  of  writs  of  hcibeaa  corpus  and  all  writs  necessary  to 
the  exercise  of  its  powers; 

6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all  public  offenses 
committed  or  triable  in  the  county;  and  except  in  the  city  and  county  of 
San  Francisco; 

7.  To  the  trial  of  all  indictments,  except  for  treason,  misprision  of  trea- 
son, murder  and  manslaughter.    [Approved  March  24;  effect  July  1,  1874.] 
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CoDBtltutlonal  proviaion.  The  County 
Court  shall  have  original  jurisdiction  of  actions 
of  forcible  entry  and  detainer,  of  proceedings 
in  insolvency,  of  actions  to  prevent  or  abate  a 
nuisance,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for; 
and  also  such  criminal  jurisdiction  as  the  Leg- 
islature may  prescribe;  thev  shall  also  have 
appellate  jurisdiction  in  all  cases  arising  in 
courts  held  by  justices  of  the  peace  and  re- 
corders, and  in  such  inferior  courts  as  may  be 
established  in  pursuance  of  section  one  of  this 
article,  in  their  respective  counties.  The 
county  judges  shall  aiso  hold,  in  their  several 
counties,  rrobate  Court,  and  perform  such 
duties  as  probate  judges  a^may  oe  prescribed 
by  law.  The  County  Courts  and  their  iudges 
snail  also  have  power  to  issue  writs  of  nabeas 
corpus,  on  petition  by  or  on  behalf  of  any  per- 
son in  actual  custody  in  their  respective  coun- 
ties.   Const,  Cat,,  -Ajrt.  VI,  Sec.  8. 

Juxlsdlctlon  generally.  In  addition  to 
the  powers  of  the  County  Court,  the  county 
Judge  (who,  however,  is  not  the  County  Court: 
Spencer  Creek  Water  Co,  v.  Vallejo,  48  CaL 
72)  must: 

1.  Perform  the  duties  of  a  majristrate; 

2.  Hold  County  and  Probate  Courts; 

3.  Take  and  certify  acknowledgments  to 
the  execution  of  instruments  in  writing,  and 
^ant  certificates  to  the  official  character  of 
uie  county  clerk; 

4.  Certify  to  the  ownership  of  wrecked 
property  or  its  proceeds;  and, 

5.  Perform  such  other  duties  as  are  pre- 
scribed in  any  of  the  laws  of  tnis  State.  Pol, 
a  4134 

The  third  section  of  the  act  of  Congress, 
April  14,  1802  {U,  S.  Rev.  Stats.  216*6),  con- 
fers power  upon  every  court  of  record  in  any 
of  the  States  having  common-law  jurisdiction 
and  a  seal  and  clerk.  Power  to  issue  naturaliza- 
tion papers  ia  expresslv  conferred  upon  the 
County  Courts  by  Art  V  I,  Sec  7,  of  the  State 
Constitution  as  amended  in  1862.  The  next 
succeeding  section  confers  upon  them  origi- 
nal jurisdiction  of  actions  of  forcible  entry  and 
detainer,  of  proceedings  in  insolvency,  of  actions 
to  prevent  or  abate  a  nuisance,  and  of  all 
such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for ;  and  also  such  criminal 
jurisdiction  as  the  Le^slature  may  prescribe; 
they  also  have  appefiate  jurisdiction  in  all 
cases  arising  in  courts  held  by  justices  of  the 
peace  and  recorders.  Section  976  of  this  Code 
provides  that  in  an  appeal  to  the  County 
Court  on  questions  of  fact,  or  of  both  law  and 
fact,  the  action  shall  be  tried  anew  in  the 
County  Court.  Aside  from  the  expresspower 
conferred  by  the  Constitution  on  the  County 
Courts  to  issue  papers  of  naturalization,  they 
have  "common-law"  jurisdiction  within  the 
act  of  Congress.  In  Ex  parte  Knowles,  5  CaL 
303,  the  Supreme  Court  intimates  that  none 
but  the  District  Courts  have  the  power  to  is- 
sue such  papers;  but  this  is  mere  obiter  dic- 
tum. Re  Conner,  39  CaL  99. 

Nuisance,  67  n.,  731. 

Forcible  entry.  Under  the  general  head 
of  "forcible  entry  and  detainer,"  nearly  every 
one,  if  not  all,  the  States  of  the  American 
Union  have  legislated,  in  the  same  act,  not 


only  upon  forcible  entry  and  forcible  detainer, 
but  also  upon  unlawful  detainer,  thus  treat- 
ing all  these  as  one  subject,  sufficiently  de- 
scribed by  the  words  in  question.  The  whole 
subject  of  forcible  entnes  and  forcible  and 
unlawful  detainers  by  tenants  holding  over, 
is  provided  for  under  the  general  head  of 
forcible  entries  and  detainers,  and  jurisdic- 
tion over  the  same  given  to  the  County  Courts. 
Caulfield  v.  Stevens,  28  Cal.  119,  121;  Mccham 
v.  McKay,  37  CaL  162;  Johnson  v.  Chely, 
43  Cal.  300. 

The  action  of  forcible  entry  and  detainer, 
involves,  and  its  primary  object  is,  the  re- 
covery of  possession  of  real  property.  The 
party  injured  by  the  forcible  entry  and  de- 
tainer may  seek  redress  by  an  action  of  eject- 
ment in  the  District  Court,  where  he  may 
have  judgment  for  the  possession  of  the  lands, 
as  well  as  for  damages  for  their  detention* 
If,  however,  he  seeks  a  remedy  by  what  is 
usually  considered  a  more  summary  process, 
and  commences  an  action  of  forciole  entry 
and  detainer,  he  may  bring  his  action  in  the 
County  Court.  Courtwright  v.  B.  R.dsA.  W, 
^M.  Co.,  30  Cal.  576. 

Inaolvenoy,  1822.  The  operation  of  the 
insolvency  laws  of  this  State  is  superseded  by 
the  bankruptcy  law  of  the  United  States. 

Special  cases.  In  Ricks  v.  Reed,  19  CaL 
561,  the  court  held  that  the  County  Court  had 
jurisdiction  of  proceedings  to  determine  con- 
flicting claims  to  town  lots,  as  provided  in  the 
act  of  the  LegisUture  of  1860  {Stats.  1860^  p. 
6);  that  such  proceedings  constitute  a  "special 
case."  Affirmed,  Ryan  v.  Tomlinson,  31  Cal. 
15-17.  The  court  also  held  that  the  provision 
to  enforce  a  mechanic's  lien  under  the  law,  as 
amended  in  1861,  was  a  special  case  of  which 
the  Legislature  might  properly  give  jurisdic- 
tion to  the  County  Courts  under  the  Constitu- 
tion.   McNiel  V.  Borland,  23  CaL  144. 

It  is  practically  left  to  the  Legislature  to 
determine,  whether  the  jurisdiction  over  any 
given  special  case,  or  number  of  such  special 
cases,  snail  be  vested  in  the  County  Court  or 
some  other  court.  Re  Marks,  46  CaJ.  200-217. 
Where  a  proceeding  was  instituted  under 
the  act  of  April  22,  1868  (for  the  incorpora- 
tion of  water  companies),  for  the  purpose  of 
acquiring  the  richt  to  appropriate  the  waters 
of  Spencer  Creek,  and  tne  right  of  way  for 
the  conveyance  of  the  waters,  etc.,  it  was 
held  that  under  Sec.  8,  Art.  VI,  of  the  Con- 
stitution, the  proceedings  provided  for  in  the 
statute  of  1868  were  to  be  classed  as  special 
cases;  that  the  Legislature  might  grant  juris- 
diction to  County  as  well  as  to  District 
Courts;  and,  in  view  of  the  decision,  Re 
Houghton,  42  Cal.  36,  in  which  it  was  held  that 
the  Supreme  Court  had  no  appellate  jurisdic- 
tion of  the  proceedings  sought  to  be  reviewed, 
because  the  statute  had  declared^  that  the 
judgment  of  the  County  Court  should  be 
finsJ,  jurisdiction  of  special  cases  could  be 
exercised  only  by  those  courts  to  which  it  was 
granted  by  the  statute,  and  by  the  County 
Courts  when  not  otherwise  provided  for. 
But  jurisdiction  of  special  cases  cannot  be 
conferred  upon  the  county  judge:  Speneer 
Creek  Water  Company  v.  Vallejo,  48  CaL  72, 
73;  and  proceedings  in  insolvency  are  no 
longer  to  be  regard^  as  special  cases  in  the 
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sense  in  which  that  phrase  was  applied  to 
them  prior  to  1863;  for  b^  the  amendments  of 
the  Constitution,  the  jurisdiction  became 
organic.  People  v.  Bosborouah,  29  Cal.  416. 
The  words  "special  cases"  do  not  apply  to 
suchv  ^matters  as  incorporating  town  govern* 


ments.    People  v.  Totim  of  Nevada,  6  CaL 
144. 

Babeaa  oorpas,  1105  n. 

Apprentioes,  see  Stats,  187&-6,  p.  842. 


[  E0.  Its  appellate  jurisdiction  extends  to  all  cases  arising  in  Justices*  or 
Police  Courts. 

Juziidiction  on  appeal.    A  judgment  ren-     excess  of  the  jurisdiction  of  a  Justice's  Court, 
dered  by  the  County  Court  upon  appeal,  for     is  void.  Will  v.  Sinkwitz,  39  CaL  571. 
the  sum  of  three  hundred  dollars,  that  is  in 

I  87.  The  proceedings  of  this  court  are  construed  in  the  same  manner, 

1"^  and  with  like  intendments,  as  the  proceedings  of  courts  of  general  juris- 

l^diction,  and  to  its  records,  orders,  judgments,  and  decrees  there  is  accorded 

/  like  force,  effect,  and  legal  presumptions  as  to  the  records,  orders,  judg- 

\v  ments  and  decrees  of  District  Courts. 

I  ^ 


Proceediogs,  eto.,  w^here  intendmenta 
tL    \J  are  In  favor  of.    Errors  and  defects  are  to  be 


r^,^^  v;  «u«  in  lavor  oi.    j!<rTor8  ana  aeiecis  are  vo  oe 
/Si^  disregarded,  475  and  notes.     Records  ^ough 


/ 


not  conclusive  are  presumed  correctly  to  de- 
termine the  rights  of  the  parties.  1963,  S.  17 ; 
1963  n. 

In  the  Supreme  Court,  in  the  absence  of 
any  facts  showing  the  contrary,  the  necessary 
«^  intendment  is  that  the  action  of  the  court 
^^.  below  was  correct.  People  v.  Colson,  49  Cal. 
679;  Gonzales  v.  Huntley,  1  Cal.  32;  Palmer 
V.  Brown,  Id.  42;  Grewell  v.  Henderson,  7 
CaL  292;  People  v.  Barbour,  9  Cal.  231 ;  People 
V.  Martin,  6  CaL  478;  People  v.  Robinson,  17 
CaL  371.  Where  a  case  was  tried  upon  the 
supposition  that  the  answer  presented  a  suf- 
ficient denial  to  the  allegations  of  the  com- 
plaint, it  was  held  that  the  plaintiff  could  not 
I  ^  raise  any  question  as  to  the  sufficiency  of  the 
V  denials  for  the  first  time  in  the  Supreme  Court. 
P|  WhiUy.S.R,ii:S.Q,RR.Co,,mCeAA\9.  Theac- 
\v  T  tion  of  the  court  will  be  presumed  correct,  unless 
^O  there  be  something  in  the  record  to  overcome 
1^  such  presumption.  Betty.  Davis,  1  CaL  139; 
>[  Ringgold  v.  Haven,  1  Cal.  115;  Ford  v.  Hot- 
ten,  5  CaL  321;  Whitwell  v.  Barbier,  7  Cal.  54; 
Dorente  v.  Sullivan,  7  CaL  279 ;  Nagle  v.  Macy, 
9  CaL  426;  Dickinson  v.  Van  Horn,  9  CaL 
210;  Ovjen  v.  Morton,  24  CaL  378;  Dimick  v. 
Campbell,  31  CaL  238;  Sharp  v.  Dattgney,  33 
CaL  512;  Moore  v  Massini,  43  Cal.  389;  Wil" 
son  V.  Dougherty,  45  Cal.  34  Error  must  be 
shown  affirmatively:  White  v.  Abernethy,  3 
CaL  426;  Rabe  v.  Wells,  3  Cal.  148;  Morgan 
T.  Hugg,  5  CaL  409;  Nelson  v.  Lemmon,  10 
CaL  49.  Where  in  an  action  on  a  contract  for 
the  sale  of  eoods,  within  the  statute  of  frauds, 
the  record  did  not  show  that  all  the  evidence 
was  returned,  and  no  evidence  appeared  in  the 
record  to  show  that  the  statute  nad  been  com- 
plied with,  nor  that  any  objection  was  made 
to  the  evidence,  the  court  presumed  that  suf- 
ficient evidence  of  a  proper  character  was  given 
to  warrant  the  finding  of  the  jurv.  Bunting  v. 
Beideman,  1  CaL  183.  Where  the  record  con- 
tained nothing  but  the  pleadings  and  judgment 
the  court  presumed  that  the  evidence  was 
sufficient  to  sustain  the  judgment;  and  per 
Hasting  C.  J.,  and  Lyons,  J.  (Bennett,  j., 
dissenting),  this  although  it  appeared  in  the 
judgment  itself  that  it  was  based  on  crounds 
wh^y  untenable.  Folsom  v.  Root,  1  C^  374. 


4^ 


Afterwards  the  court,  b^  Bennett,  J.,  affirmed 
this  decision  on  the  prmciple  of  stai-e  decisis. 
McFadden  v.  Jones,  1  CaL  453. 

Where  it  appeared  that  default  was  entered 
and  thereupon  the  court  rendered  judgment 
for  one  hundred  and  twenty-four  dollars  and 
seventy-five  cents;  but  whether  or  not  the 
court  received  and  heard  any  testimony  did 
not  appear,  it  was  held  to  be  the  settled  rule 
that  every  presumption  was  in  favor  of  the 
conclusion  tnat  a  public  officer,  and  particu- 
larly a  judicial  omcer,  had  acted  regularly. 
Crane  v.  Brannan,  3  Cal.  195 ;  1963,  subd.  15, 
post.  On  appeal  from  an  order  of  a  court  re- 
taxing  costs,  the  record  contained  various  no- 
tices and  affidavits,  which  were  not,  however, 
embodied  in  a  bill  of  exceptions  or  statement, 
so  that  the  Supreme  Court  was  not  informed 
upon  what  the  court  below  acted.  The  judg- 
ment was  accordingly  affirmed,  the  presump- 
tion being  that  the  court  below  decided  cor- 
rectly upon  all  the  evidence  before  it.  Gates  v. 
Buckingham,  4  Cal.  286. 

A  refusal  to  allow  an  amendment  is  pre- 
sumed to  be  right,  unless  the  character  of  the 
proposed  amendment  is  shown  in  the  record. 
Jessup  V.  King,  4  Cal.  331.  A  record  pro- 
f essea  to  set  out  the  evidence  in  explanation 
and  support  of  the  grounds  taken,  leaving  the 
inference  clear  that  there  was  more  evidence 
in  the  cause,  which  had  been  omitted  from  the 
statement  as  unnecessary  to  elucidate  the 
errors  complained  of.  It  was  held  that  error 
would  not  be  presumed,  but  must  be  affirm- 
atively shown;  and  all  intendments  were  in 
favor  of  the  regularity  of  the  judgment  below. 
Ford  V.  Holton,  5  CaL  322.  If  the  instruc- 
tions given  to  the  jury  appear  in  the  record, 
but  the  testimony  or  facts  oo  not  appear,  the 
court  will  not  discuss  the  correctness  or  other- 
wise of  the  instructions.  People  v.  McCauley, 
1  Cal.  386;  People  v.  Baker,  1  Cal.  405; 
White  V.  Abemathy,  3  CaL  426. 

In  the  absence  of  the  instructions  given  to 
the  jury,  the  Supreme  Court  is  bound  to 
presume  that  the  law  applicable  to  the  facts 
of  the  case  was  correctly  given  by  the  court. 
Aldrichy,  Palmer,  24  CaJ.  515.  The  statute 
creating  the  Superior  Court  of  San  Francisco 
eave  it  the  same  jurisdiction  in  civil  cases  as 
that  possessed  by  the  District  Courts,  except 
that  in  actions  respecting  the  title  or  posses- 
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sion  of  real  estate,  it  was  limited  to  the  city 
of  San  Francisco;  and  made  it  a  court  of 
record,  with  a  seal  and  a  clerk.  Its  judg- 
ments, therefore,  import  the  same  absolute 
verity  as  those  of  the  District  Courts.  Vas- 
sault  V.  Austin^  36  Cal.  696.  Where  a  judg- 
ment divided  land  as  between  the  parties,  by 
a  line  as  laid  down  upon  a  certain  map  an- 
nexed to  the  judgment,  and  it  was  objected 
that  the  line  was  too  vague  and  uncertain, 
and  that  the  map  furnished  no  data  for  its 
correct  location:  held,  that  all  intendments 
were  in  favor  of  the  judgment;  and  in  the  ab- 
sence of  an  affirmative  showing  to  the  con- 
trary, it  would  be  assumed  that  the  line  could 
be  located  with  entire  precision.  Thompson  v. 
Connolly,  42  CaL  313.  Where  a  decree  recited 
that  defendants  consented  to  the  entry  there- 
of:  held,  that  it  would  be  presumed  against 
collateral  attack,  that  such  consent  was  so 
presented  as  to  give  the  court  jurisdiction  of 
their  persons  at  the  date  of  the  decree.  Foote 
V.  Richmond^  42  Cal.  439. 

Where  there  is  a  substantial  conflict  in  the 
testimony,  all  material  facts  upon  which  evi- 
dence was  introduced  will  be  presumed  in 
favor  of  the  judgment.  Blethen  v.  Blake,  44 
Cal.  117  ;  see  657  n.,  post.  A  decree  was  filed 
with  the  clerk  of  the  court,  and  was  entered, 
and  was  copied  at  length  in  one  of  the  judg- 
ment record  books  of  the  court ;  and  at  its 
foot,  as  recorded  in  the  judgment  book,  was 
the  entry :  **  Decree  rendered  on  the  15th  Oc- 
tober, 1856."  The  court  held  that  it  did  not 
appear  that  this  decree  was  not  the  act  of  the 
court.  The  fact  that  the  attorneys  stipulated 
that  it  might  be  entered,  had  no  tendency  to 
show  that  the  court  did  not  afterwards  order 
it  to  be  entered  as  the  decree  of  the  court 
Purporting  to  be  a  judmnent  of  the  court,  and 
found  regularly  entered  in  its  records,  the  pre- 
sumption was  it  was  entered  in  pursuance  of 
an  order  of  the  court.  Drake  v.  Duvenick,  45 
Cal.  462.  A  record  of  the  Probate  Court  ad- 
mitting to  probate  a  deceased^s  will,  and 
ordering  letters  testamentarv  to  issue  to  his 
executors,  is  competent  evidence  of  the  fact 
of  the  death  of  deceased.  Randolph  v.  Bayue, 
44  Cal.  370. 

Orders  of  the  Probate  Court  need  not 
recite  the  facts,  1704;  and  all  intendments 
are  to  be  made  in  their  favor,  98.  On  the 
law  as  existing  before  these  enactments  it 
was  held  that  the  existence  of  a  petition  for 
probate  of  a  will  which  was  not  on  file,  might, 
after  the  lapse  of  several  years,  be  inferred, 
from  mention  thereof  in  the  minutes  of  the 
Probate  Court,  and  reference  thereto  in  books 
kept  by  the  clerk,  and  papers  on  file,  and 
oral  testimony  tending  to  prove,  but  not  posi- 
tively asserting  the  fact  Where  it  was  shown 
that  a  petition  (since  lost  or  destroved),  the 
object  01  which  was  to  procure  prooate,  was 
filed  in  the  proper  court,  that  the  testator  was 
dead  when  Uie  petition  was  presented,  and  re- 
sided at  the  time  of  his  death  in  the  county 
where  the  alleged  probate  was  had  ;  that  the 
petition  was  drawn  oy  lawyers  whose  business 
It  was  to  prepare  such  papers ;  that  the  court 
assumed  lurisdiction,  took  proof  of  the  execu- 
tion of  the  will,  issued  letters  testamentary, 
and  ordered  and  approved  of  a  sale  of  real  es- 
tate by  the  executor,  it  was  held  that  it  was 


to  be  presumed,  after  the  lapse  of  eight  years, 
that  the  petition  contained  a  statement  of  the 
necessary  jurisdictional  facts.  Re  Warjield, 
22  CaL  51.  But  if  the  petition  for  a  sale 
under  the  formei;  Probate  Act  did  not  recite 
the  necessary  facts,  the  sale  was  void.  Fryor 
V.  Downey,  50  CaL  399.  All  intendments  are 
in  favor  of  the  legality  of  the  times  of  holding 
courts,  77  n.  As  to  mtendments  in  favor  ra 
judgments  or  orders  collaterally  attacked,  1906 
n.  As  to  necessity  for  exceptions  to  errors  of 
law,  irreKularities,  etc,  646  n. 

Intendments  in  favor  of  regukcr  service  of 
summons:  415  n.;  of  official  dutv  having  been 
regularly  performed:  1963,  subd.  15;  that 
court  or  judge,  domestic  or  foreign,  acted 
within  jurisdiction:  1963,  subd.  16,  and 
notes. 

Prooeediogs  w^here  intendmenti  not  ia 
favor  of.  Where  the  record  shows  that  a 
demurrer  was  interposed  to  the  complaint, 
and  was  sustained  oy  the  court,  and  after- 
wards, during  the  same  term,  a  jud^ent 
was  rendered  in  favor  of  the  plaintiff,  the 
court  will  not  presume  that  the  order  sustain- 
ing the  demurrer  was  set  aside  by  the  court 
before  judgment  was  rendered.  In  such  a 
case  the  record  shows  that  judgment  was  im- 

?roperly  rendered.  Seaver  v.  Cay,  9  CaL  564. 
*he  clerk  has  no  ceneral  jurisdiction,  or 
power  to  render,  or  of  his  own  motion,  and  as 
hiB  act,  to  enter  judgments;  and  when,  in  a 
few  exceptional  cases,  the  statute  confers  a 
power  of  this  sort,  as  he  looks  to  the  statute 
for  the  source  of  his  authority,  so  he  must 
pursue,  at  least  substantially,  the  directions 
of  the  statute,  in  order  to  impart  validity  to 
his  acts.  This  is  the  rule  with  all  special 
tribunals,  and  all  a^nts  acting  under  special 
and  limited  authority.  In  other  words,  as 
they  derive  their  whole  powers,  both  as  to 
fact  and  mode  from  the  statute,  they  must 
show  that  the  particular  act  done  was  au- 
thorized by  the  statute,  and  performed  in  the 
manner  jirescribed  by  it.  Urane  v.  Hirsh* 
f elder,  17  CaL  585.  It  is  well  settled  that  no 
intendments  can  be  indulged  in  favor  of  the 
jurisdiction  of  inferior  courts,  but  that  their 
jurisdiction  must  affirmatively  appear,  or 
their  judgments  will  be  absolutely  void. 
"The  general  distinction  seems  to  be  fully 
agreed,  that  power  and  authority  shall  l>e 
intended  as  to  courts  of  general  jurisdiction, 
but  as  to  inferior  or  limited  courts,  those  who 
claim  any  right  or  exemption  under  their  pro- 
ceedings are  bound  to  snow  affirmatively  that 
they  had  jurisdiction."  1  FhU,  Ev.,  Cow.  & 
HUVa  Notes,  206;  Loive  v.  Alexander,  15  CaL 
301;  Smith  v.  Andrews,  6  CaL  654.  See,  also, 
Bac.  Abridg.,  tit  Courts;  King  y.  Randlett, 
33  Cal.  318.  In  serving  process  by  publica- 
tion, statute  must  be  strictly  followed,  412, 
412  n. 

The  jurisdiction  of  Justices'  Courts  being 
special  and  limited,  the  law  presumes  nothing 
in  favor  of  it;  and  a  party  wno  asserts  a  right 
under  a  judgment  rendered  in  such  court, 
must  show  affirmatively  every  fact  necessary 
to  confer  such  jurisdiction.  Sicain  v.  Chotse,' 
12  CaL  283;  Whiiicell  v.  Barhier,  7  Id.  64; 
Lotce  V.  Alexander,  15  Id.  296;  Rowley  v. 
Howard,  23  CaL  403. 
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T^mu  ofPnbaU  and  Gotiniy  Conrtg,  1876. 


It  Ifondij  JuHury,  April,  JQifl  adUcndij  Sapl 

it  Uimdaf  FsbniUT.  Jans.  Octobsr 

1  MoiUU;  lUnh;  3d  Uondif  Aug. ;  Itt  Hondiiy  D«c. 
rt  Uoddij  JuiuuT.  Mftrcb.  Mfty.inlT.  Sept.  Not.>>- 

itMondi^  April,  imgiut.  ud  D«aiiiber 

It  Uondaf  JuiqHiy,  April;  Hd  Matidaj  July,  October. 

It  Mondi)'  April,  Jol;.  OiitobBr. 

<t  M  ODdv  J*B 

It  Hondar  JUII1U7.  i 

It  MoodAy  Juiiurf,  ] 

It  UoDdQ  JUmUT.  Uar 

It  XoDdir  April.  ]iilj,C 

>t  MODdij  JUiiu^.  April,  JdIt.  Oclobar 

It  UoDdiiT  FtbnuiT.  Ma;,  AagoM.  troTsmbeT... 
M  Xandij  Juaiirj.  Itucb.  Uijr,  ]nly,  B«pt.  tTtn 
itMoadirHmh.  June.  MHou.  Sept.;  aSUon. 
It  UondHj  JuiUBij.  Manli,  Uaj,  Juv ,  Sept.  Nai 
It  MoDdij  Mwch.  Jnne,  September.  December.. 


Bune  u  ODnntT  Contt. 
Smms  u  Counlj  Ccmrt. 


-,       y,  Sept.  Not... 

i.Kir.Jnly.aepl.HoT... 

dvb.Miy,  July.  Sipl.  Hot... 

b  Hej.  JDly.Sept.  Mot... 


1  HaadiT  Dee.;  8d  Handiy  Feb.  April,  June.  Sept. . . 
t  Mobd^  Hercb.  Beptembei.  Dec,;  3d  Xondiy  /nne. 
b  HondAj  Felmuzy,  HAy.  Aaguat.  November 


Hveta.JDBe.  Ssplemb- 
JukuuT.  April.  Jaly,  C 
M  HoodijFeb.  Hiy;  U  Uon.  Ani 
lit  UoDdij  JumuT,  Much,  Kit,  , 
l^tlion'--  ■ "-- 


V 


jodif  JuiutT,  Uirrh,  Hiy,  Jul]-,  Sept.  Nor., 

mdfej  JuiauT.  Uucb.  Hkv,  July,  Sept.  Not.. 

lit-Mondiiy  MuTch.  Judb;  3d  Mod.  Ane.;  IM  Von.  I 

Id  XindayHuTh.  June,  September.  December.. .. 

Irt  UoDdty  Mucb,  Jane.  BeptemI 

.     Sd  Monday  Febrnary.  May.  Angnai.  noi 

SmlaCru. :i«  Monday  Juinarj,  Maroh,  May,  Joly, 

W  Monday  Jannirr,  Hay.  Seiitember  .. 
'"  ------  \pril,  Jnne,  8—     "  "-* 


r.  DeCBiober.., 


>,  Sept.:  SdH 


..'Sd  Monday  April,  J 

eiiUyoBl latMoDday  JanouT.Xircta, May,  July ,t Sept.  Not.. 

~ lit  Monday  Apn  I.  AogDit,  Ilscember 

•-*  Monday  J anaary,  April.  July.  October 

1  Monday  Febmary,  flay.  AngnM,  November 
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onday  Jannary.  Marcta,  May,  July,  Sept.  Not,.. 


onday  March.  Jane,  Bflpt«mber.  ! 
onday  Janoary,  May  September 
onday  Febrnary,  Jons,  October. . 


le  aa  Connty  CDUrt. 
le  aa  Coou^  Conrt. 
le  aa  Conn^  OODit. 
Monday  oT  each  montb. 
Monday  of  each  minitl). 
ae  ai  Coonty  Qoiui. 
M,.tidaj  of  each  moDtb. 
ae  ai  County  Gonrt. 


itondiy  of  e< 

I.  Feb.  Apr.  inne"; 
{□□day  of  each  mc 
e  ai  Oonnty  Court. 


IS  aa  County  Court. 
Himday  of  each  m' 
an  neceaitty  reqnli 
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■■  89.  Pot  the  parpose  of  bearing  and  detenBining  actions  arising  niidei 
the  Forcible  Butry  and  Detainer  Act  of  this  State,  motions  for  new  trials, 
and  the  entry  of  orders  and  judgments,  this  court  is  always  open  and  in 


80.  The  terms  of  the  Connty  Courts  mnst  be  held  at  the  county 

RulM,  129. 
unUJ  the 


Tama,  oanCUutatloii  of.     By  act  approved 
Mueh  1,  1872,  each  of  the  re^lar  temw  of 
tath  County  Court  shall  — "•—'■= 
Beit  rcgolar  term,  unleBB  t 
onut  is  Booner  dispoeed  of. 

Contested  olootlon  prooAadinga,  adjoom- 
Bcnto^lSS,  1121. 


of  the        HoUd«7a.    If  conrt  adjonmed  to,  c 

pointed  for,  a  holiday  -* -"  -J—— -- 

appointed  for  next  di 
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Sec.  94.  Court  in  each  county. 

95.  Judges  of. 

96.  Judge  of ,  in  San  Francisco. 

97.  Jurisdiction  of. 


Sec.  98.  Preflumptions  in  favor  of  its  judg- 
mentfl. 
99.  Terms  of  the  court  in  the  respective 

counties. 
100.  Terms,  where  held. 


c    ^   ^  94.  There  must  be  a  Probate  Conrt  held  in  each  of  the  connties. 


MesdcaD  law.  Prohate  proceedings  were 
unknown  under  Mexican  law.  Ccutro  y.  Cas- 
tro, 6  Cal.  1611  The  Legislature  intended 
that  all  estates  whose  owners  had  deceased 
prior  to  the  passage  of  the  original  Probate 
Act,  and  subsequent  to  the  abrogation  of  the 
Mexican  law,  should  be  settled  according  to 
the  method  of  the  act  To  that  extent  the 
statute  was  intended  to  be  retroactive.  The 
intention  could  not  have  been  that  this  class 
of  estatos  should  be  closed  out  according  to 
the  Mexican  method,  for  the  Mexican  system 
had  been  suspended  1;>efore  the  act  was  passed; 
and  if  it  was  not  intended  to  subject  them  to 
the  act  of  1S50,  it  follows  that  it  was  in  the 
mind  of  the  Legislature  to  leave  their  settle- 
ment to  the  rule  of  the  common  law;  a  result 
which  the  court  regarded  as  absurd.  Feople 
V.  Senter,  28  Cal.  505.  Whilst  under  the  Mex- 
ican system  there  was  no  such  proceeding  as 
an  administration  in  the  sense  oi  the  common 
law,  yet  it  would  be  a  most  strange  anomaly 
in  any  system  of  law  if  there  was  not  some 
analogous  proceeding  for  preserving  and  dis- 
tributing tne  estate  of  a  deceased  nerson  for 
the  benefit  and  security  of  the  creaitors  and 
heirs  at  law  in  anv  case  whatever.  Without 
attempting  the  difficult  and  useless  task  of 
analyzing  with  precision  what  these  regula- 
tions were  under  the  Mexican  system,  the 


court  was  satisfied  there  was  some  proceeding 
provided  by  law,  or  by  usage  and  custom  hav- 
ing the  force  of  law,  whereby  the  estate  of  a 
deceased  person  could  be  preserved  and,  if 
need  were,  disposed  of  for  the  payment  of 
debts;  and  where  it  appeared  that  the  old 
Court  of  First  Instance  attempted  to  carry  out 
these  regulations  or  usages,  and  exercised 
jurisdiction  over  the  estates  of  deceased  per- 
sons with  the  consent  and  acquiescence  of  the 
people,  its  decrees  having  been  submitted  to, 
and  its  authority  unquestioned,  although  it» 
proceedings  were  crude  and  summary,  and 
wanting  in  some  of  the  chief  elements  which 
characterize  judicial  proceedings  in  older  com- 
munities, vet  its  proceeding  had  been  so  bng 
acquiesced  in,  and  such  important  interests 
had  grown  out  of  them,  the  Supreme  Court 
held  that  they  had  become  a  rule  of  propert^^, 
without  inquiring  veir  minutely  into  their 
original  validity.  Eyaer  v.  Cohn,  37  CaL  90- 
91.  Where  the  testator  died  previous  to  the 
establishment  of  the  State  Government,  it  was 
held  that  his  will  could  not  be  probated,  and 
that  it  must  rest  on  its  validity,  under  the 
laws  existing  when  testator  died;  and  it  was 
further  held  that  under  the  Mexican  law  such 
a  proceeding  as  the  probate  of  an  open  will 
was  unknown.  Tevis  v.  Pitcher,  10  CaL  477. 


\     95.  The  county  jndge  of  each  county,  except  in  the  city  and  county  of 
San  Francisco,  is  the  judge  of  the  Probate  Court. 


Probate  judge.  There  is  no  uniformity  in 
the  manner  in  which  the  diffierent  county 
judges  sign  or  attest  orders  and  proceedings 
m  tne  settlement  of  the  estates  of  deceased 
persons.  Sometimes  thev  use  their  simple 
signatures,  without  any  aesignation  of  their 
official  character,  and  sometimes  they  add  the 
designation,  ''county  judge,"  and  sometimes. 


**  probate  judge,"  and  it  has  never  been  held 
or  supposed  that  the  validity  of  the  orders  or 
proceedings  was  in  any  respect  affected  by  the 
absence  of  the  official  designation  from  the 
signature,  or  the  presence  of  the  desig^nation, 
"county  judge,"  instead  of  "probate  judge." 
TonchardY.  Crow,  20  CaL  168. 


VVx 


Z.--^  96.  In  the  city  and  county  of  San  Francisco  the  Probate  Court  is  held 
by  a  probate  judge,  elected  by  the  electors  thereof^  at  the  judicial  elec- 
tions, and  who  holds  his  office  for  the  term  of  four  years  from  the  first 
day  of  January  next  succeeding  his  election. 

Eligibility,  eto. ,  of  judges.    Need  not  be  lawyers  or  licensed  attorneys.  People  v.  Doreey,  32 
Cal.  299. 

0 
97.  The  Probate  Court  has  jurisdiction : 

1.  To  open  and  receive  proofs  of  last  wills  and  testaments,  and  to  admit 
them  to  probate; 

2.  To  grant  letters  testamentary,  of  administration  and  of  guardian- 
ship, and  to  revoke  the  same; 
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3.  To  appoint  appraisers  of  estates  of  deceased  persons; 

4.  To  compel  executors,  administrators  and  guardians  to  render  ac- 
counts; 

6.  To  order  the  sale  of  property  of  estates,  or  belonging  to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  and  partitions  of  property 
r  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the  production  of  title- 
deeds,  papers  and  other  property  of  an  estate,  or  of  a  minor; 

9.  To  exercise  the  powers  conferred  by  Title  XI,  Part  III,  of  this  Code; 

10.  To  make  such  orders  as  may  be  necessary  to  the  exercise  of  the 

powers  conferred  upon  it.  [Approved  March  24;  effect,  July  1,  1874] 


JnxiidlotloQ.  Apart  from  the  earlier  de- 
cisions .it  might  be  questioned  whether  the 
Probate  Court,  under  the  Constitution,  did 
not  possess  an  exclusive  jurisdiction  over  tes- 
tamentary and  probate  matters:  Blanton,  ▼. 
King^  2  How.  Miss.  R  856;  Cannichel  v. 
Brawder,  3  How.  Miss.  R.  252;  Force  v.  Graves^ 
4  S.  &  M.  707 ;  but  our  Suraeme  Court  has 
recognized  a  different  rule.  Ulark  v.  Perry^  5 
CaL  GO;  Sanf^rd  v.  Head,  5  Cal.  297.  The 
flTonnd  u{»on  which  equity  took  jurisdiction  in 
England  in  such  cases  was,  that  the  spiritual 
eourts  were  not  able,  Irom  their  constitution, 
to  afford  adequate  and  complete  relief.  1  Sto- 
r^9  Eq.  Jwr.,  Sec.  530  et  seq.  Though  much 
of  the  reason  of  this  rule  is  removed  in  most 
ef  the  States  of  the  Union  where  Probate 
Courts  exist,  yet  the  power  of  the  Chancery 
Court  to  interpose  for  the  setttement  of  ac- 
counts, and  the  enforcement  of  trusts  of  this 
sort,  is  maintained.  It  is  not  necessary  to  hold 
that  ehanoeiv  has  jurisdiction  to  open  an 
account  or  other  matter  settled  by  the  Probate 
Court,  except  under  peculiar  equitable  cir- 
cumstanees;  nor  has  it  been  decided  Uiat  the 
District  Court  may  withdraw  from  the  Pro- 

te  Court,  under  ordinary  circumstances,  the 
settlement  of  an  account  or  the  power  of  dis- 
tribating  an  estate;  but  limiting  themselves 
to  the  case  before  it,  the  court  held  that  the 
Distnct  Courts  might  take  jurisdiction  of  the 
eettlenient  of  an  estate,  or  of  a  trust  of  this 


sort,  when  there  were  peculiar  circumstances 
of  embarrassment  to  its  administration,  and 
when  the  assuming  of  jurisdiction  would  pre- 
vent great  delay,  expense,  inconvenience  and 
waste,  and  thus  conclude  by  one  action  and 
decree  a  protracted  and  vexatious  litigation. 
In  this  case  defendant  Gerke  was  the  admin- 
istrator ol  the  estate  and  took  possession  of 
the  personal  propertv  and  of  the  realty.  It  was 
charged  that  he  had  not  settled  his  accounts, 
and  that  he  was  laigely  liable  on  account  of 
his  administration.  One  of  the  purposes  of  the 
bill  was  to  obtain  a  settlement  of  this  account 
and  a  decree  of  distribution.  The  bill  charged 
that  Gerke  was  removed  from  the  administra- 
tion of  the  estate  by  the  Probate  Court,  and 
that  Flower  was  appointed  in  his  place;  that 
Gerke  appealed  from  this  order  to  the  Supreme 
Court,  where  the  order  was  reversed  in  part, 
but  not  in  respect  to  this  subject  of  removal, 
and  that  Gerke  claimed  to  be  in  office ;  that 
Rogers  succeeded  Flower  as  general  admin- 
istrator, and  without  further  authority  had 
seized  upon  a  portion  of  the  assets  of  the 
estate.  That  a  certain  woman,  who  claimed 
to  have  been  the  wife  of  deceased,  had  set  up 
a  claim  to  the  estate,  and  that  her  claim  was 
unfounded.  The  bill  prayed  a  settlement  of  the 
estate,  distribution,  and  the  appointment  of  a 
receiver.  The  Supreme  Court  held  a  demurrer 
which  assailed  the  jurisdiction  of  the  District 
Court  untenable.    Deck  v.  Gerke,  12  CaL  435. 


96.  The  proceedings  of  this  court  are  construed  in  the  same  manner, 
and  with  like  intendments,  as  the  proceedings  of  courts  of  general  juris- 
diction; and  to  its  records,  orders,  judgments  and  decrees  there  is  ac- 
corded like  force,  effect,  and  legal  presumptions  as  to  the  records,  orders, 
judgment  and  decrees  of  District  Court. 

Zntendmenta  ceneraUy,  87  n.;  1963,  Subd.  14-18,  1908. 

89.  [Belates  to  the  terms  of  the  Probate  Court ;  see  Table  at  88.] 

Tenn.    Arrival  of  another  does  not  discontinue  trial,  188. 

100.  The  terms  of  the  Probate  Court  must  be  held  at  the  county  seats. 

Continuation  of  terms.  By  act  approved  Rules,  129. 
Harch  1st,  1872,  each  of  the  r^ular  terms  of 
each  Probate  Court  shall,  either  with  or  with- 
out  intermediate  adjournment,  continue  to 
the  commencement  of  the  next  term.  Trial 
is  not  discontinued  by  arrival  of  anothier 
tenn,  188. 


HoUda3rs.  If  court  is  adjourned  to,  or  ap- 
pointed for,  a  holidav,  it  is  deemed  adjourned 
to  or  appointed  for  tne  next  day,  135. 
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§§104-113         Municipal  AND  Justices'  Courts.      [Part  i,  title  i. 

CHAPTEE  Vn. 

OP  THE  MUNICIPAL  CRIMINAL  COURT  OF  BAN  FRANCISCO. 


Sec.  104.  This  court  continued. 

105.  Judge,  election  and  tenn. 

106.  Jurisdiction. 

107.  Presumptions  in  favor  of  its  judg< 
*      jQA^nts^  .-   , 


Sec.  lOa  Terms  of  court 

109.  Where  held. 

110.  Officers  and  salaries. 


104.  The  court  known  as  ''  The  Municipal  Criminal  Court  of  San  Fran« 
Cisco"  is  hereby  continued,  with  the  jurisdiction  conferred  by  this 
chapter. 

105.  The  judge  thereof  is  elected  by  the  electors  of  the  city  and  county 
Okf  San  Francisco,  and  holds  his  office  for  the  term  of  four  years  from  the 
first  day  of  January  next  succeeding  his  election.  *     *• 

106.  Its  jurisdiction  extends  to  the  trial  of  all  indictments  transmitted 
to  it  for  trial  by  the  County  Court  of  the  City  and  County  of  San  Francisco. 

107.  The  proceedings  of  this  court  are  construed  in  the  same  manner, 
and  with  like  intendments,  as  the  proceedings  of  courts  of  general  juris- 
diction; and  to  its  records,  orders  and  judgments  there  is  accorded  like 
force,  effect,  and  legal  presumptions  as  to  the  records,  orders,  judgment 
and  decrees  of  the  District  Court. 

108.  There  must  be  six  terms  of  this  court  held  in  each  year,  commenc- 
ing on  the  first  Monday  of  January,  March,  May,  July,  September  and 
November. 

109.  This  court  must  be  held  at  such  place  in  the  city  and  county  of 
San  Francisco  as  may  be  fixed  by  the  Board  of  Supervisors. 

110.  The  provisions  of  Sections  8,  9,  15  and  16,  of  an  act  to  establish  a 
Municipal  Criminal  Court  iu  the  city  and  county  of  San  Francisco,  ap- 
proved March  thirty-first,  eighteen  hundred  and  seventy,  are  continued  in 

force.///   ^O    ^mr^^  ..)    fr.^ 

CHAPTEE  Vm.  //     '^  * 

OF    JUSTICES*    00UBT8. 


Sec.  112.  Justices  of  the  Peace  must  hold. 

113.  Justices,  election  and  tenn. 

114.  Civil  jurisdiction. 

115.  Civil  jurisdiction  restricted. 


Sec.  116.  Territorial  extent  of  civil  jurisdic- 
tion. 

117.  Criminal  jurisdiction. 

118.  Courts,  where  held  and  when  open. 


112.  Every  justice  of  the  peace  must  Yij^^^^j^jj^^  Court  in  the  town 
or  city  in  which  he  is  elected. 

118.  Justices  of  the  peace  are  elA/.*-^ 
townships  or  cities,  at  the  judit  ^icui**  elections, 

years  from  the  first  day.  of  Janu  ^   ^^ ,.  generti "  in**«^  °'  *  '** 

Constitutional   provision.    The  Lej  ^..c    supreme    Court,  the   District    Courts, 

ture  shall  determine  the  number  of  justices  of  County  Courts,  the  Probate  Courts,  and  such 

the  peace  to  be  elected  in  each  citv  and  town-  other  courts  as  the  Legislature  shall  prescribe, 

ship  of  the  State,  and  fix  by  law  their  powers,  shall  be  courts  of  recofd.  CufnA.  CaL,  Art.  VI, 

duties,    and    responsibilities;   provided,  such  Sec.  9. 

powers  shall  not  m  any  case  trench  upon  the  No  judicial  officer,  except  justices  of   the 

jurisdiction  of  the  several  courts  of  record,  peace,  recorders,    and   oommissionera,    shall 

54 
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Justices'  Courts. 


§114 


receive  to  his  own  use  any  fees  or  perquisites 
of  office.  M  Sec.  13. 

A  person  elected  as  a  justice  of  the  peace 
has  no  vested  right  to  collect  fees  according-  to 
the  fee  bill  in  force  at  the  time  of  his  election 
or  induction  into  office,  but  he  accepts  the 
office  with  the  distinct  understandiilg  that  dur- 
ing his  term  of  office  the  Legislature  ma^  mod- 
ify or  amend  the  acts  concerning  fees  of  office, 
without  impairing  any  legal  right  acquired  by 


him  by  virtue  of  his  election  and  entry  upon 
the  duties  of  his  office.  AUorney-Oenerat  v. 
Squires,  14  CaL  12;  Miner  v.  Solano  County,  26 
Cal.  118. 

migibility.  Judges  need  not  be  lawyers 
nor  licensed  attorneys.  People  v.  Doraey,  32 
Gal.  299. 

San  Franoiflco,  election  of  justices,  119  n. 

114.  The  civil  jurisdiction  of  these  coutts  within  their  respective  town- 
i  ships  or  cities  extends : 

^^  1.  To  an  action  arising  on  contract,  for  the  recovery  of  money  only,  if 
J  ^the  sum  claimed,  exclusive  of  interest,  does  not  amount  to  three  hundred 
'^^  dollars; 

2.  To  an-4Ectibn  for  damages  for  injury  to  the  person,  or  for  taking  or 

detaining  personal  property,  or  for  injuring  personal  property,  or  for  an 

Mnjury  to  real  properly,  where  no  issue  is  raised  by  the  answer  involving 

i     ^^3  plaintiff's  title,  or  possession  of  the  same,  if  the  damages  claimed  do 

V      iiot  amount  to  three  hundred  dollars; 

^^"^V  3-  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not  amounting  to  three 
^hundred  dollars,  given  by  statute  or  the  ordinance  of  an  incorporated  city 
^--^or  town; 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for  the  pay- 
ment of  money,  not  amounting  to  three  hundred  dollars,  though  the  pen* 
V^^  alty  exceed  that  sum;  the  judgment  to  be  given  for  the  sum  actually  due. 
^  When  the  payments  are  to  be  made  by  installments,  an  action  may  be 
V  brought  for  each  installment  as  it  becomes  dae; 

I       5.  To  an  action  to  recover  the  possession  of  personal  property,  when 
the  value  of  such  property  does  not  amount  to  three  hundred  dollars; 

6.  To  take  and  enter  judgment  on  the  confession  of  a  defendant,  when 
the  amount  confessed,  exclusive  of  interest,  does  not  amount  to  three  hun- 
dred dollars. 


I 
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Conatitational  provision,  113,  n.  If, 
in  an  action  frar  unpaid  taxes,  an  answer  is 
filed  which  puts  in  issue  the  lenity  of  a  tax, 
the  justice  is  ousted  of  his  jurisdiction.  By 
trying  the  case  he  would  trench  upon  the  juris- 
diction of  the  District  Court,  under  the  Con- 
stitution. People  V.  F.  Mier,  24  CaL  61. 

Jnzisdiction  limited,  115.  Therefore  only 
those  provisions  of  this  Code  which  are  in 
their  nature  applicable  to  the  or^nization, 

Lowers  and  course  of  proceedings  in  Justices' 
Courts,  or  which  hare  been  made  applicable 
by  special  provisions,  are  applicable  to  Jus- 
tices'^ Courts,  925. 

Tenitorialjnriidlotion,  1\6. 

Contract.  A  judgment  is  a  contract  within 
the  meaning  of  the  word  as  used  here.  Stuart 
V.  Lander,  10  CaL  372. 

Amounts  A  judgment  rendered  by  a  jus- 
tice of  the  peace,  for  the  principal  and  interest 
due  on  a  promissory  note,  and  for  a  further 
sum  of  50  per  cent,  on  tne  amount  of  such 
principal  and  interest,  under  a  stipulation  to 
that  effect  contained  in  the  note,  which  latter 
sum  added  to  tlM  principal  exceeds  in  Amount 


the  sum  of  |300,  is  void  for  want  of  jurisdic- 
tion in  the  justice  to  render  it  Beed  v.  BemcU, 
40  CaL  €28.  *  If  three  suits  for  recovery  of 
property,  valued  by  verdict  at  1243.75,  be 
consolidated,  the  justice  has  still  jurisdic- 
tion. Cariaga  v.  Dryden,  29  CaL  307.  A 
party  may  waive  a  recovery  of,  and  strike  out 
a  claim  for  damages,  to  reduce  his  claim 
within  the  jurisdiction.  Ora^  V,  M,  Co,  v. 
StackhouM,  6  CaL  414;  Wrattenv.  Wilson,  22 
CaL  46S, 

Personal  property.  The  Legislature  for- 
merly also  conferred  upon  justices  of  the 
pNeace  jurisdiction  of  action  to  determine  the 
right  to  mining  claims  when  the  value  of  the 
claim  was  less  than  |300.  The  court  held 
that  where  there  was  a  right  to  the  use  of 
water  for  mining  purposes,  and  the  appropria- 
tion of  it,  a  diversion  of  the  stream  could  not  be 
called  an  **  injury  to  personal  property  "  with- 
in the  meaning  of  the  law.  Tbe  right  to  mn- 
nrnjaf  water  is  a  cor^real  right  or  hereditament, 
which  follows  or  is  embraced  by  the  owner- 
ship of  the  soil  over  which  it  naturally  passes. 
HiU  V.  Newman,  6  CaL  446;  Sacketl  v.  iVkeaton, 
17  Pick.  105;  1  Cruise's  Digest,  39;  Angell  and 
Ames  on  Watercourses,  3. 
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§  115-119  JusncEs'  Courts.  l^^^  ^  Title  i, 

RjmI  piopertj,  tttto,  eto.  Jnstioes'  juris-  is  jmt  in  isBoe.  115,  8.  1.  Mesning  oi  "in- 
diction  does  not  extend  to  a  ciyii  action  in  Tolling  title  to  real  property  or  poaseasion 
which  the  title  or  posacwion  of  real  property     d  same,"  44  n. 

115.  The  jurisdiction  conferred  by  ihe  last  section  shall  not  extend, 
however: 

1.  To  a  civil  action  in  which  the  title  or  possession  of  real  property  is 
put  in  issue; 

2.  Nor  to  an  action  or  proceeding  against  ships,  yessels,  or  boats,  when 
the  suit  or  proceeding  is  for  the  recoveiy  of  seamen's  wages  for  a  voyage, 
performed  in  whole  or  in  part  without  the  waters  of  this  State.    [Approved 

February  28,  1874 ;  effect  immediately.  J 

116.  The  civil  jurisdiction  of  Justice's  Courts,  within  an  incorporated 
\  city,  extends  to  the  limits  of  such  city,  or  township  in  which  the  city  is 
\  \j       situated.    Mesne  and  final  process  of  Justices'  Courts  may  be  issued  to 

'  ^    any  part  of  the  county  in  which  they  are  held. 

117.  These  courts  have  jurisdiction  of  the  following  public  offenses 
^  committed  within  the  respective  counties  in  which  such  courts  are  estab- 
\^  lished: 

♦.^  1.  Petit  larceny; 
(  \;  2.  Assault  and  batteiy,  or  either,  not  charged  to  have  been  committed 
\    ^    upon  a  public  officer  in  the  discharge  of  his  duties,  or  to  have  been  com- 
\    '    mitted  with  such  intent  as  to  render  the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  willful  injury  to 
property,  and  all  misdemeanors  punishable  by  fine  not  exceeding  five 
hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or  by  both 

such  fine  and  imprisonment.     [Approved  March  ll;  effect  June  1,  1876.] 

/?        118.  These  courts  may  be  held  at  any  place  selected  by  the  justice  hold- 
7  .    ^  ing  the  same,  in  the  township  or  city  for  which  he  is  elected,  and  they 
'  I  '  are  always  open  for  the  transaction  of  business. 

San  Franoiaoo  Jnatioe's  Court  always  Holidays.  If  a  court  adjourned  to,  or  ap- 
open,  non- judicial  days  excepted,  119  n.  pointed  for,  a  holiday,  deemed  adjourned  to 

or  appointed  for  next  day,  135. 

118.  Nothing  in  this  Code  shall  be  construed  to  affect  the  provisions  of 
an  act  entitled,  ''An  Act  to  organize  and  regulate  the  Justices'  Court  in 

I  the  city  and  county  of  San  Francisco,"  approved  March  26,  1866,  or  of 
any  act  amending  or  supplementing  said  act;  but  the  said  act  and  all  acts 
amendatory  thereof,  or  supplementary  thereto,  are  continued  in  force. 

[Approved  March  24;  effect  July  1,  1874.] 

Ban  Franoiaoo  JnatloM*  Court.    The  fol-  haye  the  powers  and  juriBdiction  now  pre- 

lowing  are  the  acts  referred  to,  as  amended,  to  scrihed  ana  conferried  by  law  upon  Justices  of 

the  end  of  the  session  of  the  Legislature  of  the  Peace,  and  Justices'  Courts  in  said  citv 

1875-6:  and  county.    All  actions,  suits  and  proceeo- 

Chapter  CCCXLYIII.  ings,  whereof  Justices  of  the  Peace  and  Jus- 

An  Act  to  Organize  and  Regulate  the  Jus-  tices»  Courts  in  ^id  city  and  countv  have 

tices'  Court  in  the  City  and  County  of  San  J"n»diction,  shall  be  commenced,  entitled  and 

Francisco.  prosecuted  m  said  court    The  said  court  shall 

^«     v«*  «<w..   «,A  A-  ^<.i>.  «      ^M«  ^  always  open,  non-judicial  days  excepted; 

Poixrera  and  jurladiotion,    eto.    Sec.   1  presiding  justice,  before  any  one  of  the  jus- 

(as  amended  by  Sec.  1  of  act  approved  March  tices  beiore  whom  the  original  process  may  be 

30,    1872.     StaU,    1871-2    p.    758).      There  made  returnable,  or  to  whom  the  cause  may 

shall  be  in  and  for  the  city  and  county  of  San  be  assigned  or  transferred  for  trial,  or  before 

Francisco,  one  Justices'  Court,  which  shall  any  three  justices  of  the  peace  constituting 

56 


Chap.  VIII.] 


Sam  Francisco  JusncEs'  Coubt. 


§119 


\ 


the  court  in  banc,  as  hereinafter  provided; 
but  the  court  in  banc  shall  have  exclusive 
power  to  hear  and  detennine  all  applications 
tor  new  trials.  In  case  of  sickness,  or  other 
disability,  or  neocdHuy  absence  of  a  justice  of 
the  pjeace  {on  %he  return  of  a  summons,  or  at 
the  ^!2ae  appointed  for  trial),  to  whom  a  cause 
has  been  assigned,  the  presiding  justice  shall 
reassign  the  cause  to  some  other  justice,  who 
shall  proceed  with  the  trial  and  disposition  of 
said  cause  in  the  same  manner  as  itoriginally 
assigned  to  him.  For  the  oiganization  of  said 
court,  justices  of  the  peace  and  a  justices' 
derk  shall  be  respectively  elected  and  ap- 
pointed ;  and  the  sheriff  of  the  citv  and  county 
of  San  Frandsoo,  ex  officio,  shall  oe  an  officer 
of  said  court,  as  hereinafter  provided.  [In 
practice,  there  are  no  new  trials  in  the  Jus- 
tices' Court  of  San  Francisco.  The  appeal  to 
the  County  Court  answers  the  same  object, 
974  ei  Mgr.] 

Eleotion  and  number  of  JoaticM.  Sec. 
2.  There  shall  be  for  the  city  and  county  of 
San  Francisco,  five  justices  of  the  peace,  to  be 
elected  by  the  city  and  county  at  large,  at  the 
time,  in  the  manner,  and  for  the  term  as  now 
prescribed  by  law  for  the  election  of  such 
justices. 

Presiding  Jiurlioe,  derk.  Sec.  3  (as  amend- 
ed by  Sec  2  of  said  act,  approved  March  30, 
1872).  The  Board  of  Supervisors  shall  biennial- 
ly appoint  one  of  the  iustices  of  the  peace  to  be 
presiding  justice,  wno,  as  such,  shall  hold 
office  for  two  'years,  and  until  his  successor 
",  in  the  same  manner,  be  appointed;  and 
ny  one  of  the  other  justices  may  attend,  pre- 
icie,  and  act  as  presiding  justice  during  the 
temporary  absence  or  disability  of  the  justice 
80  appointed.  The  Board  of  Supervisors  shall 
also  appoint  a  justices'  derk  on  the  written 
nomination    ana    recommendation    of    said 

I'ustioes,  or  a  majority  of  them,  who  shall 
lold  office  for  two  years,  and  until  his  suc- 
cessor is  appointed  and  qualified.  The  clerk 
shall  take  the  constitutional  oath  of  office, 
and  ^ve  bond;  with  at  least  two  sufficient 
sureties,  to  be  approved  in  the  same  manner 
as  the  official  bond  of  other  officers  of  the 
dty  and  county  of  San  Francisco,  in  the  sum 
of  $10,000,  payable  to  the  dty  and  coimtv  of 
San  Francisco,  conditioned  tor  the  faithful 
discharoe  of  the  duties  of  his  office,  and  well 
and  trmy  to  account  for  and  pay  into  the 
treasuiT  of  the  said  dty  and  countv,  as  re- 
quired by  law,  all  moneys  by  him  collected  or 
received,  and  b^  law  designated  for  that  use. 
A  new  or  additional  bond  may  be  required  by 
the  mayor,  auditor,  and  county  judge,  or  any 
two  of  them,  whenever  they  may  deem  it 
necessaij;  and  on  failure  to  nimish  such  new 
or  additional  bond,  within  three  days  after  it 
shall  be  required,  the  office  shfui  become 
vacant.  The  justices'  clerk  shall  have  au- 
thority to  administer  oaths,  and  take  and  cer- 
tify affidavits  in  any  action,  suit,  or  proceed- 
ing in  said  Justices  Court,  and  to  appoint  a 
deputy  derk,  for  whose  acts  he  shall  be  re- 
sponsible on  his  official  bond;  the  said  deputy 
derk  to  hold  office  during  the  pleasure  of  said 
derk. 

Conatablee.  Sec.  4.  [Related  to  the  ap- 
pointment of  constables.    By  Sec.  12  of  the 


act  approved  February  10,  1870,  Stats.  1869- 
70,  p.  59  (see  below),  the  office  of  constable, 
BO  lar  as  San  Francisco  is  concerned,  was 
abolished.  ] 

Conrt-room.  Sec.  5.  The  Board  of  Su- 
pervisors shall  provide,  in  some  convenient 
locality  in  said  dty  and  county,  a  suitable 
building  with  rooms  for  the  derk's  office, 
court-room,  and  separate  rooms  for  offices  or 
chambers  for  each  of  the  justices  of  the  peace 
(the  presiding  justice  excepted),  for  the  trans- 
action of  their  official  business,  and  shall  also 
provide  suitable  furniture  therefor;  or,  if  said 
Doard  should  deem  it  necessary  and  expedient, 
offices  or  chambers  for  the  justices  may  be 
provided  and  assigned  for  them  in  different 
Duildings  and  plii^s.  At  the  derk's  office, 
the  presiding  justice  and  justices'  clerk  shall 
be  in  attendance  daily,  non-judicial  days  ex- 
cepted, from  the  hour  of  nine  A.M.  until  five 
P.M.,  and  at  such  other  convenient  hours  as 
may  be  reouired  by  urgent  official  business; 
ana  the  otner  iustices  aforesaid  shall  be  in 
attendance  at  their  respective  offices  or  cham- 
bers, for  the  dispatch  oi  official  business,  daily 
from  the  hour  of  nine  A.M.  until  five  P.M. 
Unless  otherwise  ordered  by  the  Board  of 
Supervisors,  leave  of  temporary  absence  may 
be  granted  by  the  mayor  to  the  clerk  or  any 
of  uie  justices,  when  such  absence  wiU  not 
materially  prejudice  or  delay  official  business; 
but  absence  for  more  than  two  hours  in  a  day, 
or  for  more  than  four  days  in  one  month, 
shall  be  charged  with  a  proportionate  deduc- 
tion of  salary. 

derk  to  iMue  prooeee.  Fees.  Forma 
panperia.  Sec.  6  (as  amended  by  Sec  3  of 
said  act  approved  February  10,  1870).  All 
legal  process  of  every  kind  which  the  justices 
of  the  peace  of  said  city  and  county,  or  any  of 
them,  are  or  may  be  authorized  to  issue,  for 
the  issuance  or  service  of  which  any  fee  is' or 
may  be  allowed  by  law,  shall  be  issued  by  the 
saia  clerk,  upon  the  order  of  the  presiding  just- 
ice, or  upon  the  order  of  one  of  the  said  justices 
of  the  peace,  except  as  hereinafter  provided; 
and  the  fees  for  the  issuance  and  service  of 
all  such  process,  and  all  other  fees  which  now 
are  allowed  by  law  for  any  official  services  of 
justices,  sheriff,  or  justices'  clerk,  shall  be 
exacted  and  paid  in  advance  into  the  hands 
of  said  clerk,  and  by  him,  daily  or  weekly,  as 
the  Board  of  Supervisors  may  require,  and 
before  his  salary  shall  be  allowed,  accounted 
for  in  detail,  under  oath,  and  paid  into  the 
treasury  of  the  city  and  county,  as  part  of  the 
special  fee  fund;  provided,  that  sucn  payment 
in  advance  shall  not  be  exacted  from  parties 
who,  upon  proving  to  the  satisfaction  of  the 
presiding  justice,  by  their  own  affidavit  or 
other  evidence,  setting  forth  the  facts  and 
circumstances  of  their  demand,  that  they 
have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay 
the  legal  fees  in  advance,  shall  be  admitted 
by  such  justice  to  sue  either  in/orma  pauperis 
or  without  such  prepayment. 

Jnsticea'  and  EttieriiTs  feee  to  be  paid 

to  Clerk.  Sec.  7  (as  amended  by  Sec  4  of 
said  act  approved  February  10, 1870).  After 
this  act  shall  take  effect,  it  shall  not  be  lawful 
for  any  justice  of  ^e  peace,  or  the  sheriff  of 
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the  city  and  county  of  San  Francisco,  to  col- 
lect or  receive  any  fee  or  compensation  what- 
ever  (other  than  the  salary  in  this  act  allowed 
out  of  the  Treasury)  for  any  official  services 
performed  in  the  service  or  execution  of  pro- 
cess issued  out  of  the  Justices*  Court  of  Uie 
city  and  county  of  San  Francisco;  hut  all  fees 
or  moneys  lesuly  chargeable  for  such  services, 
shall  be  paid  into  the  hands  of  the  justices' 
clerk  as  aforesaid;  and  no  judgment  shall  be 
rendered  in  the  said  Justices*  Court,  or  in  any 
action  before  said  justices,  or  any  of  them, 
until  the  fees  allowed  therefor,  and  all  fees  for 
previous  services,  which  are  destined  to  be 
paid  into  the  treasury,  shall  have  been  paid 
as  in  this  act  provided,  except  in  case  of  poor 
IMersons,  as  provided  for  in  the  preceding  sec- 
tion. 

Title;  Issningof  Ziegal  ProcaM;  ActionB. 
Sec.  8.  All  actionsand  proceeding  commenced 
after  this  act  takes  effect  in  the  city  and  county 
of  San  Francisco,  whereof  the  justices  of  the 
peace  shall  have  jurisdiction,  shall  be  entitled 
m  "Justices'  Court  of  the  city  and  county  of 
San  Francisco;" and  shall  be  commenced  in  said 
court  as  hereinbefore  provided;  and  the  orig- 
inal process  shall  be  returnable,  and  the  parties 
required  to  ap^ar  before  the  presiding  justice 
at  the  aforesaid  Justices*  Court  room,  or  be- 
fore one  of  the  other  justices  of  the  peace, 
by  the  presiding  justice  to  be  designated;  but 
all  complaints,  answers,  and  other  pleadings 
and  papers  required  to  be  filed,  shall  be  filed, 
and  a  record  of  all  such  actions  and  proceed- 
ings shall  be  made  and  kept  in  the  clerk's 
omoe  aforesaid;  and  the  presidins  justice,  and 
each  of  the  other  justices,  shall  nave  power 
to  hear,  try,  and  determine  any  action  so  com- 
menced, and  which  shall  be  made  returnable 
before  him,  and  to  make  any  necessaiy  and 
proper  orders  therein.  The  presiding  justice 
shall  also  have  power,  in  his  discretion,  on 
hearing  the  wishes  and  objections  of  the  par- 
ties, to  assi^  any  cause  returnable  before  him, 
after  issue  joinea  therein;  and  in  the  cases  pro- 
vided for  in  the  next  section,  to  transfer  any 
cause  returnable  before  any  other  justice  for 
trial  before  some  other  justice  of  the  peace, 
or  before  three  justices;  who  shall  in  such 
case  sit  together  m  the  Justices'  Court  room, 
and  constitute  the  court  in  banc;  and  the  pre- 
siding justice  may  in  like  manner  assi^  any 
contested  motion,  application,  or  issue  m  law 
arising  in  any  cause,  returnable  before  him, 
for  hearing  before  any  other  justice,  or  before 
the  court  m  banc  as  aforesaid.  And  the  said 
court,  justice,  or  justices,  to  whom  any  cause, 
motion,  application,  or  issue  shall  l>e  so  as 
aforesaid  assigned  or  transferred,  shall  have 
full  power,  jurisdiction,  and  authority,  to 
hear,  try,  and  determine  the  same  accord- 
ingly. 

Otj^ction  to  Joatloe.  Sec.  9.  If  at  the 
time  of  setting  or  assigning  for  trial  any  cause 
or  matter  returnable  or  pending  before  the 
presiding  justice,  either  party  shall  obiect  to 
any  one  of  the  justices  on  the  ground  that  he 
is  a  material  witness  for  such  party,  or  that 
he  cannot  have  a  fair  trial  before  such  justice, 
or  on  any  other  valid  ^und,  the  presiding  jus- 
tice, in  case  such  obiection  is  substantiated 
in  the  manner  prescri  tied  by  section  582  of  the 
Civil  Practice  Act,  shall  allow  such  objection. 


and  not  assign  the  case  for  trial,  or  any  matter 
or  motion  therein,  for  hearing  before  the  jus- 
tice so  objected  to,  but  may  assign  the  same 
to  be  tried  or  heard  before  some  other  justice; 
and  if  at  the  time  of  joining  issue  in  a  cause 
returnable  before  any  other  justice,  objection 
shall  be  made  to  having  the  cause  tried  before 
such  justice,  on  the  ground  that  such  justice 
is  a  material  witness  for  either  party;  or  on 
the  ground  of  the  interest,  prejudice,  or  bios 
of  such  justice;  and  such  objection  be  sub- 
stantiated in  the  manner  aforesaid— then  the 
justice  before  whom  the  cause  is  pending  shall 
suspend  proceedings  therein;  and  the  resid- 
ing justice,  on  motion  and  production  oef ore 
him  of  the  same  affidavit  and  proofs,  shall 
order  the  transfer  of  the  action  for  trial  before 
some  other  justice  by  him  to  be  designated, 
which  shall  accordingly  be  done,  on  the  terms 
and  in  the  manner  prescribed  in  the  aforesaid 
section  of  the  Civil  Practice  Acl 

Cases  to  be  certified  to  District  Court. 

Sec.  10.  Cases  which,  by  the  provisions  of 
Sec.  581  of  the  Civil  Practice  Act,  are  re- 
quired to  be  certified  to  the  District  Court  by 
reason  of  involving  the  question  of  title  or  pos- 
session of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll  or  municipal  fine, 
shall  be  so  certified  bv  the  presiding  justice 
and  justices*  clerk;  ana  for  that  purpose,  if  such 
question  shall  arise  on  the  trial  while  the  case  is 
pending  before  one  of  the  other  justices,  such 
justice  shall  certify  the  same  in  the  manner 
in  said  section  of  the  Civil  Practice  Act  pro- 
vided, to  the  presiding  j  ustice.  All  transcripts 
of  judgments  to  be  filed  in  the  countv  clerk's 
office  or  county  recorder's  office  shall  be  given 
and  certified  from  the  justices*  register  and  be 
signed  by  the.  clerk  and  presiding  justice. 

New  trials  and  appeals.  Sec.  11.  Ap- 
plications for  new  trial  shall  be  made  to  tno 
presiding  justice,  and  the  affidavits,  motion 
therefor,  and  other  papers  required  to  be  filed, 
shall  be  filed  with  the  justices'  clerk.  The 
motion  shall  be  heard  and  determined  by  the 
court  in  banc.  Appeals  from  judgments  ren- 
dered in  said  Justices*  Court  may  be  taken 
and  perfected  in  the  manner  now  prescribed 
by  law.  The  notice  of  appeal  and  all  papers 
re<iuired  to  be  filed  to  perfect  it  shall  be  filed 
with  the  justices'  clerk.  The  statement  on 
appeal  shall  be  settled  when  necessary  before 
the  justice  who  tried  the  cause,  or  beiore  one 
of  the  justices,  if  tried  in  banc.  The  sureties 
on  appeal,  when  reauired  to  justify,  may  justify 
before  any  one  of  tne  justices.  The  transcript 
and  papers  on  appeal  shall  be  made  out,  certi- 
fied ana  returned  to  the  County  Court  in  the 
form  prescribed  by  the  Civil  Practice  Act,  by 
the  justices'  clerk;  verified  also  by  the  presid- 
inffiustice. 

[in  practice  there  are  no  new  trials  in  the 
Justices'  Court  of  San  Francisco.  The  appeal 
to  the  County  Court  answers  the  same  object. 
974etseq.] 

Justice  to  act  as  clerk  pro  tern.  Sec.  12. 
The  presiding  justice,  whenever  in  his  iudg^ 
ment  the  prompt  dispatch  of  business  shall  de- 
mand it,  may  require  the  aid  of  one  of  the  jus- 
tices of  the  peace  in  the  discharge,  either  of 
his  own  duties  or  those  of  the  justices'  clerk 
(the  collection  of  fees,  accounting  for  and  pay- 
ing the  same  into  the  treasury,  excepted)^  and 
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each  of  the  justices,  when  so  required,  shall 
for  the  purpose  have  the  same  power  and 
authority  as  the  presiding  justice  or  clerk  in 
whose  aid  he  shall  act;  and  any  one  of  the  jus- 
tices when  required  as  aforesaid  may  act  as 
justices'  clerk  pro  tempore  during  the  tempo- 
rary absence  or  disability  of  the  said  clerk  with 
the  same  powers,  duties  and  responsibilities. 

jTistice*B  Register.  Sec.  13.  In  a  suitable 
book,  strongly  bound,  the  justices*  clerk  shall 
keep  a  permanent  record  of  all  actions,  proceed- 
ings and  jud^ents,  commenced,  had  or  ren- 
dered, in  said  Justices'  Court,  which  book  shall 
be  a  public  record,  and  be  known  as  the  "Jus- 
tices*^ Rejrister,"  for  which  purpose  the  said 
derk  shall  give  personal  attendance  and  keep 
minutes  of  all  proceedings  had  either  before  the 
presiding  justice  or  the  justices  in  banc;  and 
such  proceeding  as  may  take  place  before  the 
other  justices,  m  cases  returnable  before  them, 
or  wmch  may  be  assigned  or  transferred  to 
them  for  trial  or  hearing,  shall  be  entered  in 
the  dockets  of  such  justices,  and  minutes  of 
TOoeeedings  shall  be  kept  by  such  justices,  and 
DC  certified  and  returned,  together  with  all 
pleadinjgs  and  papers  in  the  cause,  to  the  pre- 
siding justice,  who  shall  cause  the  same  to  be 
filed,  and  the  proper  entries  to  be  made  in  the 
cause  in  the  justices'  register. 


Additional  Justice's  Court  may  be 
tabUshed.  Sec.  14.  The  Board  of  Supervisors, 
whenever  they  shall  deem  it  necessary,  may, 
by  an  order  duly  passed  and  enterea  in  the 
records  of  said  board,  establish  one  other  Jus- 
tice's Court,  t-o  be  held  at  such  place  in  the 
city  and  county  as  the  public  convenience  may 
require,  which  shall  not  be  within  one  mile 
and  a  half  of  the  Justices'  Court-room,  in  this 
act  provided  for;  and  the  said  board  shall,  by 
a  similar  order,  desi^ate  one  of  the  justices 
of  the  peace  to  houi  such  additional  court. 
The  justice  so  designated,  and  in  case  of  his 
temporary  absence,  any  other  justice  of  the 
peace,  shall  have  power  to  hold  the  said  court, 
and  for  that  purpose  shall  have  power  to  issue 
process,  make  all  necessary  oroers,  and  exer- 
dse  all  the  power,  authority  and  jurisdiction 
now  conferred  by  law  upon  justices  of  the 
peace,  and  shall  be  governed  m  his  proceed- 
ings in  all  respects  by  the  laws  regulating 
nroceedines  in  Justices  Courts,  but  snail  not 
lie  entitled  to  receive  to  his  own  use  any  fees 
or  compensation  for  official  services  other  than 
his  salary  as  fixed  by  this  act. 

Fees  to  be  paid  into  the  treasury.  Sec. 
15  (as  amended  by  Sec.  5  of  said  act,  approved 
February  10,  1870).  All  fees  for  issuance  and 
service  of  process  in  such  additional  court, 
and  all  other  fees  which  now  are,  or  here- 
after may  be  allowed  by  law  for  any  official 
services  of  the  justice  or  sheriff,  or  his  deputy, 
in  any  cause  or  proceeding  commenced  or 
pending  therein,  shall  be  by  said  justice  ex- 
acted in  advance  (except  in  case  of  poor  persons 
Erovided  for  in  section  6),  and  he  paid  into 
is  hands,  and  be  by  him  weekly  or  monthly, 
as  the  Board  of  Supervisors  may  require,  and 
before  his  salary  shall  be  allowed,  accounted 
for  with  the  -city  and  county  auditor,  in  detail, 
under  oath,  and  in  such  form  as  the  auditor 
shall  prescribe,  and  be  paid  into  the  treasury 
of  said  city  and  county  as  part  of  the  special 
fee  fond. 


Laws  governing  proceedings.  Sec.  16. 
The  Justices'  Court  organized  by  this  act, 
and  the  additional  Justices'  Court  which  may 
be  established  by  the  Board  of  Supervisors, 
under  authority  thereof,  and  the  justices  of 
the  peace  aforesaid,  shall  be  governed  in  their 

Proceedings  by  the  provisions  of  the  Civil 
'ractice  Act,  regulating  proceedings  in  civil 
cases  in  Justices  Courts,  and  by  the  provisions 
of  law  relating  to  any^  special  cases  and  pro- 
ceedings whereof  jurisaiction  is  or  may  be 
conferred  upon  such  justices  and  Justices' 
Courts,  so  far  as  such  provisions  are  not  re- 
pealed, altered  or  modified  by  those  of  this 
act,  and  the  same  are  or  can  be  made  appli- 
cable in  the  several  cases  arising  before  them. 

Causes  pending.  Sec.  17.  All  actions  and 
proceedings  pending  and  undetermined  before 
any  of  the  justices  of  the  peace  of  the  city  and 
county  of  San  Francisco  at  the  time  this  act 
takes  effect,  shall  be  proceeded  in,  heard  and 
determined  before  the  same  justices;  and  exe* 
cution  shall  be  issued  thereon  and  other  pro- 
ceedings therein,  whether  before  or  after  judg- 
ment, whether  on  appeal  or  otherwise,  shall  be 
taken  and  had  before  said  justices  in  the  same 
manner  as  if  this  act  had  not  been  passed;  but 
all  suits  and  proceedings  commenced  after  this 
act  takes  effect,  shall  be  commenced,  entitled 
and  prosecuted  in  the  Justices'  Court  or  the  ad- 
ditional Justices'  Court,  as  in  this  act  provided. 

County  Court  to  make  rules  for  govern- 
ment of  Justices'  Courts.  Sec.  18.  The 
County  Court  of  the  city  and  county  of  San 
Francisco  shall  have  power  to  make  rules,  not 
inconsistent  with  the  (Constitution  and  laws, 
for  the  government  of  the  Justices'  Courts 
therein  and  the  government  of  the  officers 
thereof;  but  such  rules  shall  not  be  in  force 
until  thirty  days  after  their  publication,  and 
no  rules  snaU  be  made  imposing  any  tax  or 
charge  on  any  le^l  proceeoing,  or  giving  an 
allowance  to  any  justice  or  officer  for  services. 
[Rules,  see  below.] 

Sec.  19.  [Amended  by  Section  3  of  said 
act,  approved  March  30,  1872;  relates  to  sal- 
aries.] 

Justices'  olerk  and  sheriff  not  to  aot  as 
attorney  or  agent  Sec.  20  (as  amended  by 
section  7  of  said  act,  approved  February  10, 
1870).  It  shall  not  be  lawful  for  any  justice  of 
the  peace,  the  justices'  clerk,  or  the  sheriff  or 
any  of  his  deputies,  of  the  city  and  county  of 
San  Francisco,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel  or  a^nt  for 
any  party  or  person  in  any  cause,  or  in  any 
relation  to  any  demand,  account  or  claim  pend- 
ing, or  to  be  sued  or  prosecuted  before  said 
justices  or  any  of  them,  or  which  may  be 
within  their  jurisdiction.  A  violation  of  the 
provisions  of  this  section  shall  be  deemed  a 
misdemeanor  in  office. 

Wlio  may  appear  as  attorney  or  agent. 

Sec.  21.  No  person,  other  than  an  attorney  at 
law,  duly  admitted  and  licensed  to  practice  in 
courts  of  record,  shall  be  permitted  to  appear 
as  attorney  or  agent  for  any  party  in  any  cause 
or  proceeding  before  said  justices,  or  any 
of  them,  unless  he  produce  a  sufficient  power 
of  attorney  to  that  effect,  duly  executed  and 
acknowledged  before  one  of  said  justices,  or 
before  some  other  officer  authorized  by  law  to 
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take  acknowledgment  of  deeds;  which  power 
of  attorney,  or  a  true  copy  thereof  duly  certi- 
fied by  one  of  the  justices  aforesaid  (who,  on 
inspection  of  the  original,  shall  attest  to  its 
^nuineness),  shall  be  liled  among  the  papers 
in  such  cause  or  proceeding. 

Bleotton  ratified.  Ssa  22.  The  election 
of  the  six  justices  of  the  peace  chosen  at  the 
last  special  judicial  election  in  the  city  and 
county  of  San  Frandsco  is  hereby  ratified  and 
confirmed. 

Act  to  take  effect  Sec.  23.  This  act  shall 
take  effect  aild  be  in  force  from  and  after  the 
first  day  of  January,  A.D.  1868;  provided,  that 
at  the  general  election  next  preceding  that 
date  there  shall  be  elected  for  the  city  and 
county  of  San  Francisco  five  justices  of  the 
peace,  as  provided  for  in  section  2  of  this  act, 
to  succeed  the  present  justices,  after  the  expi- 
ration of  the  term  for  which  they  were  elected; 
and  thereafter,  also,  the  justices  of  the  peace 
in  and  for  said  city  and  county  shall  be  elected 
at  the  general  election;  and' all  laws,  so  far  as 
they  require  justices  of  the  peace  in  and  for 
the  said  city  and  county  to  be  elected  at  the 
special  judicial  election,  are  hereby  repealed. 

Chapteb  OCLXI. 

An  Act  to  i>rovide  for  the  Dockets  of  the  for- 
mer Justices  of  the  Peace  of  the  City  and 
County  of  San  Francisco,  and  issuing  pro- 
cess on  the  same. 

(Approved  Miffch  24, 1M8;  SUis.  1887-8.  p.  378.) 

Preeiding  Justice  to  have  Juriadiotlon. 

Sec.  1.  The  presiding  justice  of  the  peace  in 
the  city  and  county  of  San  Francisco  shall 
take  possession  of  all  the  dockets  and  papers 
of  the  former  justices  of  the  peace  in  said  city 
and  county,  or  any  township  in  said  city  and 
county,  and  shall  be  deemed  the  successor  of 
all  former  iustices,  and  shall  have  and  exer- 
cise over  all  actions  and  proceedings  entered 
in  the  dockets  of  all  such  former  justices, 
jurisdiction,  and  shall  have  power  to  issue  and 
enforce  all  legal  process  on  the  same. 

Proceea.  Sec.  2.  All  papers  or  process  is- 
sued by  the  presiding  justice  from  said  docket 
shall  state  the  name  of  the  fonner  justice  and 
the  township  in  which  the  original  proceed- 
ings were  had,  and  be  signed  by  the  presiding 
justice  as  successor  to  the  former  justice. 


SEa  3.  [Relates  to  fees  for  perform- 
ing services  on  said  former  dockets.  ] 

Sec.  4  This  act  shall  take  effect  imme- 
diately. 

Chapter  DIX. 

An  Act  to  authorize  the  Justices  of  the  Peace 
of  the  Cit;^  and  Countv  of  San  Francisco  to 
appoint  a  janitor  for  their  Court-rooms. 
(Approved  March  80, 1888;  Stats.  1687-8,  p.  879.) 

Janitor  authorised.  Sec.  1.  The  justices 
of  the  peace  for  the  city  and  county  of  San 
Francisco  are  authorized  and  empowered  to 
appoint  a  janitor  for  their  court-rooms  at  a 
salary  not  exceeding  |75  per  month,  and  his 
salary  shall  be  allowed  by  the  auditor  of  the 
city  and  county  of  San  Francisco,  and  be  paid 
in  the  same  manner  that  the  justices  are  paid, 
out  of  the  special  fee  fund. 

Sec.  2.  This  act  shall  take  effect  from  and 
after  its  passage. 


Chapter  LIV. 

An  Act  amendatory  of  and  supplementary  to 
an  act  entitled.  An  Act  to  omtnize  and 
regulate  the  Justices*  Court  in  the  city  and 
county  of  San  Francisoo,'  approved  March 
26,  1866. 
(Approved  Febmary  10, 1870;  Btats.  1889-70.  p.  68.) 

[Secs.  1  to  7,  inclusive,  amend  Sees.  1,  3, 
6,  7,  15,  19  and  20,  respectively  of  the  act  x>f 
1866,  as  above  set  forth.] 

EUiexiff  to  be  ofBoer  of  court— May  ap- 
point three  deputies.  Sec.  8.  The  sheriff 
of  the  citv  and  county  of  San  Francisco  shall 
be  the  officer  of  said  court,  and,  in  addition  to 
the  deputies  now  allowed  by  law,  may  ap- 
point tnree  deputies,  whose  dutv  it  shall  be  to 
assist  said  sheriff  in  serving  ana  executing  all 
the  processes,  writs  and  orders  of  the  said  Jus- 
tices* Court  Said  deputies  shall  receive  a 
salary  of  $125  per  month  each,  payable  monthly 
out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  having  been  first 
allowed  and  audited  as  other  demands  are  by 
law  required  to  be  audited  and  allowed. 

Dutiee  of  eherifl  SEa  9.  It  shall  be  the 
duty  of  the  said  sheriff  to  serve  and  execute, 
or  cause  to  be  served  and  executed,  each  and 
everv  process,  writ  or  order  that  may  be  issued 
by  the  Justices'  Court  in  and  for  the  citv  and 
county  of  San  Francisco.  One  of  the  said  dep- 
uties shall  remain  in  attendance  durine  the 
session  of  said  court,  as  the  court  may  direct. 

Depatlee'  office;  one  to,renudn  tliere. 
Sec.  10.  It  shall  be  the  duty  of  the  Board  of 
Supervisors  of  the  city  and  county  of  San 
Francisco,  to  provide  and  furnish  a  suitable 
office  for  said  deputies,  convenient  to  said  Jus- 
tices* Court,  where  one  of  said  deputies  shall 
remain  during  the  sessions  of  said  Justices* 
Court ;  and  at  such  other  times  as  said  court 
may  order  and  direct,  for  the  purpose  of  at- 
tending to  such  duties  as  may  be  imposed 
on  said  sheriff  or  said  deputies  as   herein 

Erovided.  The  said  sheriff  shall  be  liable  on 
is  official  bond,  for  the  faithful  performance 
of  all  duties  required  of  him  or  his  said  depu- 
ties, under  the  provisions  of  this  act. 

Subpoenaa,  who  may  be  inraed  by.  Sec. 
11.  Subpoenas  for  witnesses  may  be  issued  by 
said  justices'  derk,  without  a  justices'  order. 

Office  of  constable  abolished.  Sec.  12. 
The  office  of  constable,  so  far  as  the  city  and 
county  of  San  Francisco  is  concerned,  is  here- 
by abolished. 

Sec.  13.  All  acts  and  parts  of  acts,  so  far  as 
they  are  in  conflict  with  this  act,  are  hereby 
repealed. 

SEC.  14.  This  act  shall  take  effect  immedi- 
ately. 

Chapter  XCIX. 

An   Act   to  Regulate  Proceedings  in  Civil 
Cases  in  the  Justices*  Court  <3  the  City 
and  County  of  San  Francisco. 
(ApproTed  Febnutiy  18, 1872 ;  Stats.  1871<3,  p.  94.) 

Justices'  summons.  Sec.  1.  The  time  in 
which  the  summons  shall  require  the  defend- 
ant to  appear  and  answer  the  complaint  shall 
be  as  follows:  When  the  action  is  brought 
in  the  city  and  county  of  San  Francisco,  within 
three  days  after  the  service  thereol 
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Ssa  2.  This  act  shall  take  effect  from  and 
after  its  passage. 

Chapter  DXVIII. 

An  Act  amendatoiy  of  an  act  entitled,  "An 
Act  to  Oraanize  and  Regulate  the  Justices' 
Court  of  the  City  and  County  of  San  Fran- 
cisco, approved  March  26,  1866.*' 
(Approred  Mareh  80, 1873 ;  Stats.  1871-2.  p.  768.) 

[Secs.  1  to  3  inclusive  amend  sections 
1,  3  and  19  respectively,  of  the  act  of  1866,  as 
ahove  set  forth.) 

Sec.  4.  All  acts  or  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. 

Sec.  5.  This  act  shall  take  effect  from  and 
after  its  passage. 

Chapter  DLXVIIL 

An  Act  concerning  the  Justices'  Court  of  the 
City  and  County  of  San  Francisco,  and  the 
Service  of  Summons  issued  therehx>m. 

(ApproTed  April  8, 1876;  8t»U.  1876-6,  p.  866.) 

SEa  1.  The  summons  issued  from  the  Jus- 
tices' Courts  may  be  served  and  returned  as 
provided  in  Title  V,  Part  II,  of  the  Code  of 
Civil  Procedure  (410-416). 

Sec.  2.  This  act  shall  take  effect  from  and 
after  its  passage. 

Rules  op  Justices'  Court  of  the  City 
AND  County  op  San  Francisco. 

Retom  of  amnmona.  1.  The  sheriff  shall, 
within  twentji^f our  hours  after  service  of  sum- 
mons njM)n  defendant,  return  the  same  to  the 
clerk  of  said  Justices'  Court,  with  his  return 
indorsed  thereon. 

FWiig  and  onstody  of  pleadtnga.    2.  All 

pleadings  and  papers  required  to  be  filed  in 
said  court,  shall  for  that  purpose  be  presented 
to  the  clerk,  who  shall  tnere  and  then  mark 
the  same  filed,  and  at  the  same  time  make  a 
note  of  the  filing  of  such  pleading  or  paper  in 
the  register  of  said  court,  under  the  title  of 
the  cause  or  proceeding  wherein  the  same  is 
filed,  and  after  the  filing  thereof  as  aforesaid, 
the  same  shall  remain  on  file  in  the  office  of 
the  derk,  and  shall  not  be  taken  therefrom, 
except  on  appeal,  or  by  order  of  the  presiding 
justice  of  said  court;  and  the  sheriff  is  hereby 
prohibited  from  removing  them,  or  any  of 
them,  from  the  office  of  said  clerk,  ana  no 
person  shall  be  allowed  to  inspect  or  handle 
them,  or  any  of  them,  unless  by  consent  of 
the  clerk,  and  in  his  immediate  presence. 

Maimer  of  pleading.  3.  At  any  time  be- 
fore the  expiration  of  the  tihie  named  in  the 
snmmons  within  which  the  defendant  is  re- 

J|nired  to  answer,  the  defendant  shall  be  at 
iberty  to  enter  a  special  appearance  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the 
court,  or,  for  irre^larity  of  the  proceedings 
in  any  respect,  ana  shall  state  the  grounds  of 
his  objections  briefly  in  writing,  which  said 
obiections  shall  be  aietermined  by  the  justice 
before  the  hearing  of  the  cause  upon  its  merits, 
and  in  case  the  oojections  are  overruled,  the 
defendant  shall  be  at  liberty  to  answer  to  the 
merits  forthwith. 

Default  4.  After  the  expiration  of  the 
time  named  in  the  summons  within  which  the 
defendant  is  required  to  answer,  nnless  said 


defendant  within  such  time  has  answered,  de- 
murred, or  made  a  special  appearance  as  stated 
in  rule  three,  the  default  of  said  defendant 
shall  be  entered  by  the  justice,  and  no  plead- 
ing on  his  part  allowed. 

Demnner  and  answer.  5.  When  a  de- 
murrer to  a  pleading  is  sustained,  the  adverse 
party  shall  forth witn  amend  the  pleading  de- 
murred to,  and  thereupon  the  party  vaiose 
demurrer  has  been  sustained  shall  forthwith 
answer  or  demur  to  such  amended  pleading, 
and  when  a  demurrer  to  the  coiqplaint  is  over- 
ruled, the  defendant  shaU  be  at  liberty  to 
answer  forthwith. 

Register.  6.  The  derk  shall  keep  a  book 
in  a  conspicuous  place  in  his  office,  for  the  in- 
spection of  all  parties,  wherein  he  shall,  imme- 
oiately  upon  the  return  of  the  summons  by 
the  sheriff,  enter  the  title  of  each  cause,  the 
date  when  the  summons  was  served,  the 
names  of  the  attorneys  for  each  party,  if  any 
appear  by  the  record,  and  upon  the  filing  of 
an  answer,  demurrer  or  objections  by  the  de- 
fendant, the  derk  shall  forthwith  make  a  note 
of  the  same,  under  the  title  of  the  cause 
wherein  the  same  is  filed. 

Order  and  maimer  of  trials.  7.  At  the 
hour  of  ten  o'dock  a.m.,  on  the  day  next  after 
the   time  for   demurring   or   answering  ex- 

5 ires  in  any  action  or  proceeding,  whereof  said 
ustices'  Court  shall  have  jurisdiction,  the 
justice  to  whom  such  action  or  proceeding 
shall  be  assigned,  shall  proceed  to  call  and  try 
the  same  in  the  following  order  and  manner: 

FirH,  All  actions  or  proceedings  in  which 
default  shall  have  been  made  by  the  defend- 
ant, if  the  plaintiff  is  present  and  desires  such 
trial,  otherwise  the  action  may  be  reserved  and 
tried  at  any  time  thereafter  when  the  plaintiff 
may  require. 

Second.  AH  actions  or  proceedings  in  which 
ieeue  has  been  joined,  shall  be  taken  up  and 
disposed  of  in  their  order  upon  the  said  jus- 
tices' calendar,  the  issues  of  law  therein  to  be 
first  tried. 

Notices,  and  mamier  of  serving.  8.  All 
notices  required  to  be  served  by  tbe  defendant 
on  the  plaintiff,  of  his  appearance  or  of  the 
filing  a  demurrer,  answer  or  objections  may  be 
made  in  the  following  manner,  to  wit:  If  the 
plaintiff  appears  by  attorney  whose  office  is 
within  the  city  ana  county  of  San  Francisco, 
said  notice  shall  be  served  upon  said  attorney 
in  the  manner  prescribed  by  section  520  of  the 
Civil  Practice  Act  of  this  State,  otherwise 
such  notice  may  be  served  by  delivering  a  copy 
thereof  to  the  clerk  of  said  court. 

All  notices  other  than  those  above  spedfied, 
shall  be  served  in  the  manner  prescribed  by 
sections  520,  521  and  522  of  the  Civil  Practice 
Act  of  this  State. 

Statement  on  motion  for  new  trial.  9. 
The  party  preparing  a  statement  for  a  new 
trial,  shall  number  the  pages  and  lines  of  the 
same,  and  after  having  nl^  the  same  with  the 
clerk,  and  had  such  filing  entered  and  in- 
dorsed, shall  serve  the  same  upon  the  opposite 
attorney  on  the  same  day,  wno  shall  prepare 
his  amendments  thereto,  referring  to  the  pa^ 
and  line  of  the  statement,  and  shall,  within 
hve  days  after  the  receipt  of  such  statement, 
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file  his  amendments  with  the  derk,  and  after 
having  such  filing  entered  and  indorsed,  shall, 
on  the  same  day,  serve  the  said  amendments 
with  the  statement  npon  the  opposite  attor- 
ney, who  shall,  within  hve  days  thereafter, 
^ve  written  notice  of  settlement  before  the 
justice  who  tried  said  action,  or  the  amend- 
ments shall  be  deemed  to  be  accepted. 

The  notice  shall  be  for  not  less  than  two 
nor  more  than  Gtve  days.  After  settlement, 
the  statement  shall  be  immediately  engrossed 
and  filed  by  the  moving  party  withm  ten  days. 

Appointment  of  guardian.  10.  No  per- 
son shall  be  appointed  guardian  ad  litem,  eiuier 
n^n  the  application  of  the  infant,  or  other- 
wise, unless  he  be  the  general  guardian  of  the 
infant,  or  an  attorney  of  the  court,  or  is  fully 
competent  to  understand  and  protect  the  rights 
of  the  infant — ^has  no  interest  adverse  to  that 
of  the  infant,  and  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse 
party;  nor  unless  ne  be  of  sufficient  pecuniary 
ability  to  answer  to  the  infant  for  any  damage 
which  may  be  sustained  for  his  negligence  or 
misconduct  in  the  defense  of  the  suit. 

Taxation  of  costs.  11.  Within  two  days 
after  the  rendition  of  judgment,  the  prevad- 
ing  party  shall  file  with  the  clerk  of  said  court 
a  written  memorandum  of  his  costs  and  dis- 
bursements, which  shall  not  embrace  the  per- 
centage allowed  bv  law  to  the  prevailing  party, 
verified  by  himself,  or  his  attorney,  witness 
fees  shall  be  allowed  to  the  nrevailin^  party, 
whether  paid  or  not,  provideci  such  witnesses 
were  necessary,  and  in  actual  attendance. 
Within  two  days  after  the  filing  of  such  bill, 
or  memorandum  of  costs,  with  the  clerk  of 
said  court,  the  opposite  party  may  move  the 
justice,  before  whom  said  cause  was  tried, 
upon  a  two  days*  notice  in  writing  to  the  ad- 
verse party,  or  his  attorney,  to  retaz  such 
costs. 

Manner  of  making  motions^  12.  The 
manner  of  making  motions  shall  be  as  follows: 
Ist.  The  movinf;  party  shall  read  the  moving 
papers,  or  state  the  contents  thereof.  2d.  The 
party  opposing  shall  then  read  or  state  the 
contents  of  his  opposing  papers. 

The  counsel  for  the  moving  party  shall  then 
make  his  argument,  to  be  followed  by  the 
counsel  of  the  opposing  party,  and  the  counsel 
of  the  moving  party  may,  in  the  discretion  of 
the  court,  re]^y. 

Stipulations.  13.  No  agreement  or  con- 
sent between  the  parties  or  their  attorneys  in 
respect  to  the  proceedings  ill  a  cause  will  be 
regarded  by  the  court,  unless  the  same  shall 
have  been  made  in  open  court  and  entered,  or 
unless  the  evidence  thereof  shall  be  in  writing, 
subscribed  by  the  party  against  whom  the 
same  may  be  alleged,  or  Dy  his  authority. 

Justices  to  transmit  papers.  14.  Each 
of  the  justices  of  said  court  shall,  within 
twenty-four  hours  after  a  jud^ent  has  been 
rendered  by  them  in  any  action,  transmit  to 
the  clerk  of  said  court,  the  papers  in  said 
action  with  the  record  of  the  proceedings  had 
thereupon. 

Costs  on  appeaL  15.  The  clerk  of  said 
court  shall  not  be  required  to  file  any  papers 
relative  to  an  appeal  m  any  action  unless  the 
same  be  accompanied  with  the  payment  or 


tender  of  the  fees  allowed  by  law  on  such 
appeal. 

Orders,  how  made.  16.  All  orders  re- 
quired to  be  made  in  any  action  or  proceeding 
after  the  same  has  been  assigned  to  a  particu- 
lar justice,  shall  be  made  by  such  justice  to 
whom  the  same  was  so  assi^ed  so  long  as  he 
continues  to  hold  and  exercise  such  office,  and 
thereafter  the  same  shall  be  made  by  the  pre- 
siding justice  of  said  court 

Counsel.  17.  On  trial  of  issues  of  fact, 
only  one  counsel  on  each  side  shall  examine 
or  cross-examine  a  witness,  and  only  one 
counsel  on  each  side  shall  sum  up  the  cause, 
unless  the  court  shall  otherwise  direct. 

After  the  testimony  is  closed,  the  party 
holding  the  affirmative  may  address  the  jury 
or  court,  and  shall,  if  desired  by  the  opposite 
party,  read  and  refer  to  his  authorities,  and 
state  his  points;  the  party  holding  the  nega- 
tive of  the  issue  shall  then  sum  up  his  case, 
and  the  party  holding  the  affirmative  shall 
close. 

Argument  18.  If  the  attorney  or  counsel 
of  either  narty  offers  himself  as  a  witness  on 
behalf  of  nis  client,  and  gives  evidence  on  the 
merits,  on  the  trial,  he  shall  not  argue  the 
case  or  sum  it  up  to  the  jury  or  court,  unless 
by  consent  of  the  opposite  party  or  permission 
of  the  court 

Mbney  claimed  as  exempt,  etc.  19.  In 
all  cases  where  money  has  been  attached  or 
levied  upon,  and  the  defendant  or  judgment 
debtor  claims  the  same  as  exempt,  by  reason 
of  its  being  his  personal  earnings,  etc ,  he  shall 
be  at  liberty  to  file  with  the  clerk  of  said  court 
his  affida^'it,  or  such  other  papers  as  be  may 
deem  necessary  to  substantiate  his  claim,  and 
thereupon  shall  give  notice  to  the  opposite 
party  of  motion  to  have  said  money  released. 
Said  notice  shall  be  served  at  least  two  days 
before  the  time  specified  therein,  for  the  hear- 
ing thereof;  said  motion  shall  be  made  before 
the  justice  to  whom  said  action  shall  have  been 
assigned,  who  shall  hear  and  determine  the 
same,  and  the  party  opposing  the  motion  may 
file  counter  affidavits  at  any  time  before  the 
hearing. 

Jostioe  to  specify  time  when  decision 
reserved.  20.  In  all  actions  wherein  the 
justice  shall  reserve  his  decision  upon  any 
question  at  issue  before  him,  the  saia  justice 
shall  specihr  the  day  and  hour  when  he  will 
render  nis  decision  thereon. 

Percentage.  21.  Upon  the  rendition  of 
jud^ent  in  any  action  or  proceeding,  the 
justice  so  rendering  the  same,  shall  specify 
therein  the  percentiu^  allowed  to  the  pre- 
vailing party,  and  the  amount  thereof,  in 
cases  where  the  same  is  allowed  by  statute. 

Execution,  how  issued.  22.  Execution 
for  the  enforcement  of  a  judgment  may  be 
issued  on  the  application  of  the  party  entitled 
thereto,  by  the  clerk,  upon  the  implied  order 
contained  in  said  judgment  therefor,  and  for 
that  purpose  no  further  order  need  be  made. 

Jury  trials.  23.  The  party  demanding  a 
jury  trial,  shall  deposit  with  tne  clerk  of  said 
court,  f  24  as  secunty  for  the  payment  of  the 
fees  of  said  jury,  and  until  such  deposit  is  so 
made  the  right  to  a  trial  by  jury  shall  be 
deemed  to  be  waived. 
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Stay  of  prooeedingB  and  release  of  prop- 
erty. 24.  In  all  cases  where  a  stay  of  pro- 
ceedings IS  ordered,  by  reason  of  an  appeal 
having  been  taken,  no  property  attachea  or 
levied  on  will  be  released  by  the  sheriff  until 
the  undertaking  on  appeal  has  been  approved, 
or  the  ri^ht  to  except  to  the  sufficiency  of  the 
sureties  nas  been  waived. 

Duties  of  ahexiff  and  deputy.  25.  The 
sheriff  shall  provide  a  deputy,  whose  duty  it 
shall  be  to  attend  upon  said  Justices'  Court 
at  all  times  during  the  sessions  thereof,  and 
it  is  hereby  made  the  duty  of  said  sheriff  to 
enforce  the  attendance  of  such  deputy. 

laegal  cappc4>ertobeiued.  26.  All  doc- 
uments presented  for  filing  to  the  clerk  of  the 
Justices  Court,  in  any  cause  pending  in  said 
eourt,  shall  be  written  upon  legal  cap  paper, 


fully  one-half  sheet  in  size,  and  indorsed  and 
numbered  with  the  number  of  said  cause. 

CopieB  of  pleadings  to  be  served.    27. 

Copies  of  any  demurrer  or  answer  in  any  cause 
shall,  upon  the  day  of  filing  the  origmal,  be 
served  upon  the  attorney  for  the  adverse  party, 
or  upon  the  adverse  party  himself;  provided 
that  if  the  party  upon  whom  such  service  is  to 
be  made,  has  not  appeared  by  attorney,  and 
has  not  notified  the  ^arty  on  whose  behalf  the 
filing  is  had,  by  notice  in  writing,  where  pa- 
pers may  be  served  upon  him,  service  of  copies 
of  such  answer  or  demurrer  need  not  be  made. 

Note.  Rules  1-25,  inclusive,  were  in  force 
when  this  Code  came  into  effect.  Did  18,  ante, 
repeal  them  ?  Rules  26  and  27  were  approved 
by  the  county  judge  while  this  work  was 
passing  through  the  press  (Oct.  1876). 


CHAPTER  IX. 

OF     POLICE     COURTS. 
Sectiok  121.  Organization,  etc,  provided  for  in  Political  Code. 

^^  15X1.  Police  Courts  are  established  in  incorporated  cities  and  towns,  and  ^  , 
their  organization,  jurisdiction,  and  powers  provided  for  in  The  PounoAL  /  o  ^  ^ 
Code,  Part  IV. 

PoUtioal  Coda,  Part  IV,  comprises  from  Sections  3901-4457,  inclusive. 

CHAPTER  X. 

GENERAL  PROVISIONS  RESPECTING  COURTS  OF  JUSTICE. 

Article    I.  Publicity  of  their  Proceedings 124-125 

II.  Incidental  Powers  and  Duties  op  Courts 128-130 

III.  Judicial  Days 133-136 

IV.  Proceedings  when  Judges  do  not  attend  to  hold  a  Court.  .  189-140 
V.  Particular  Provisions  respecting  the  Places  of  holding  the 

Courts  of  Justice 142-144 

VL  Seals  of  the  Courts  of  Justice 147-162 


ABTICLE  I. 

FUBLIGITT  of  the  proceedings  'OF  THE  COURTS   OF  JUSTICE. 

Sec.  124.  Sittings  public 

125.  Limitation  on  preceding  section  [divorce^  etc*]. 

124.  The  sittings  of  every  court  of  justice  are  public,  except  as  pro 
vided  in  the  next  section. 


125.  In  an  action  for  divorce,  crimiual  conversation,  seduction  or  breach 
of  promise  of  marriage,  the  court  may  direct  the  trial  of  any  issue  of  fact 
joined  therein  to  be  private,'  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,   their  witnesses,  and  counsel.     [Approved 

March  24;  effect  July  1,  1874.] 


Diroroe.  The  pleadings  and  testimony  taken 
and  filed  shall  not  be»  by  the  clerk  with  whom 
the  same  is  filed  or  the  referee  before  whom 
the  testimony  is  taken,  made  public,  nor  shall 
the  same  be  allowed  to  be  inspected  by  any 


person  except  the  parties  that  maybe  inter- 
ested, or  the  attorneys  to  the  action,  or  by  an 
order  of  the  court  in  which  the  action  is  pend- 
ing; a  copy  of  said  order  must  be  filed  with 
the  clerk.  Pol.  C,  1032. 


J3. 


-  » 
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§§128-129         Courts:  Incidental  Powers,  Etc.      ipabti, titus i, 

ARTICLE  n. 

INCIDENTAL  P0WSB8  AND  DUTIES    OF  OOUBTB. 

Ssa  128.  Powers  of  court  respectii^  the  oon-  |  Sec.  129.  Courts  of  record  may  make  roles, 
duct  of  judicial  proceedings.  |  130.  When  rules  take  effect. 

1528.  Every  court  has  power: 

1.  To  preserye  and  enforce  order  in  its  immediate  presence; 
^  2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person  or 
.VApersons  empowered  to  conduct  a  judicial  investigation  under  its  authority; 
I  (5^     3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it  or  its 
^       officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and  process,  and  to 
the  orders  of  a  judge  out  of  court  in  an  action  or  proceeding  pending 
therein; 

6.  To  control,  in  furtherance,  of  justice,  the  conduct  of  its  minist.erial 
officers,  and  of  all  other  persons  in  any  manner  connected  with  a  judicial 
proceeding  before  it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  m  an  action  or  pro- 
ceeding pending  therein,  in  the  cases  and  manner  provided  in  this  Code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  and 
in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  its  powers 
and  duties; 

8.  To  amend  and  control  its  process  and  orders,  so  as  to  make  them 
conformable  to  law  and  justice. 

Power*  of  Jodioial  offloen,  177* 

Contempt,  1209  et  seq.     In  Justices*  Courts,  906,  et  seq. 

129.  Every  court  of  record  may  make  rules  not  inconsistent  with  the 
Dr  laws  of  this  State,  for  its  own  government  and  the  government  of  its  offi- 
*^     fosers;  but  such  rules  must  neither  impose  a  tax  or  charge  upon  any  legal 
\  ^proceeding,  nor  give  an  allowance  to  any  officer  for  services. 

SUPKKMK  COOBT  RvLES.    (Oct  WS.)  tSSSL^'ShU^  e^i^S^SaK  L'^J^ 

1. — Applicants  for  license  to  practice  as  at-  tificate ;  and  stating  any  other  fact  tending  to 

tomeys  uid  counselors  will  be  examined  in  show  the  extent  of  the  attainments  of  the  ap- 

open  court,  on  the  first  day  of  the  term,  and  plicant,  and  also  that  in  their  opinion  the  ap- 

on  that  day  only.     Persons  applying  for  ad-  plicant  possesses  the  requisite  qualifications 

mission  otnerwise  than  upon   examination,  m  point  of  law  learning  to  entitle  him  to  be 

must  personally  appear  in  court  at  the  time  admitted  to  practice. 

the  motion  for  their  admission  is  made.    No  No  person  rejected  shall  be  at  liberty  to  re- 

appUcant  will  be  examined  unless  he  shall  new  his  application  earlier  than  the  third  reg- 

have  filed  with  the  clerk  of  the  court,  on  or  ular  term  next  after  his  rejection.    [Personal 

before  the  first  day  of  the  term  at  which  he  attendance,  279,  n.  1 

presents  himself  for  examination,  a  certificate  2.'--l.  The  appellant  in  a  civil  action  shall, 

signed  by  at  least  two  attorneys  of  the  court,  within  forty  days  after  the  appeal  is  perfected, 

each  of  whom  shall  have  been  regularly  en-  and  the  bill  of  exceptions  and  the  statement 

gaged  in  practice  as  such  for  at  least  four  on  appeal  (if  there  oe  any)  are  settled,  serve 

years  next  theretofore,  stating  in  substance  and  me  the  printed  transcript  of  the  record, 

that  they  have  and  that  each  of  them  has  duly  certifiea  to  be  correct  oy  the  attorneys 

carefully  and  diligently  examined  the  appli-  of  the  reu)ective  parties,  or  by  the  clerk  of 

cant  touching  his  qualifications  in  point  of  the  court  from  which  the  appetu  is  taken, 

learning  in  the  law  to  be  admitted  to  practice ;  2.  Written  evidence  of  the  service  upon  the 

that  it  satisfactorily  appeared  to  them  and  adverse  party  of  the  transcript  shall  be  filed 

each  of  them  upon  such  examination  that  the  therewith. 

applicant  had  oeen  engaged  in  the  study  of  3.  The  time  above  limited  maybe  extended 

tne  law  for  a  period  of  time  to  be  namea  in  by  stipulation,  but  shall  not  be  extended  by 

the  certificate,  naming  the  place  at  which  and  the  court  more  than  twenty  days ;  and  such 

the  person  under  whom,  if  any,  such  study  extension  of  time  shall  be  granted  only  upon 

had  K)een  prosecuted;  that  the  applicant  had  good  cause  shown  by  affidavit. 
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^  On  or  before  the  calling  of  a  canse  for 
aigument,  each  party  shall  me  with  the  clerk 
his  printed  points  and  authorities,  together 
with  a  brief  statement  of  snch  of  the  facts  as 
are  necessary  to  explain  the  points  made.  At 
the  aigument  the  court  may  order  briefs  to  be 
filed  by  counsel  for  the  respective  parties. 
When  such  order  is  made,  the  briefs  snaU  be 
printed,  and  ten  copies  thereof  shall  be  filed 
within  twenty  days  after  the  order.  In  no 
case  will  the  time  for  filing  briefs  be  extended. 
Five  days  before  the  day  on  which  a  cause 
shall  be  set  for  hearing  on  the  published  term 
calendar,  each  party  snail  serve  upon  the  other 
party  or  parties,  a  printed  copy  of  his  points 
and  authorities.  The  oral  argument  may,  in 
the  discretion  of  the  court,  be  limited  to  the 
printed  points  and  authorities  filed;  and  a 
failure  by  either  party  to  file  points  and  au- 
thorities, under  tne  j>rovisions  of  this  rule, 
shall  be  deemed  a  waiver  by  such  party  of  the 
right  to  orallv  argue  the  cause. 

5.  There  shall  also  be  filed  a  copy  of  the 
transcript,  and  of  the  points  and  autnorities, 
and  statement  of  facts,  for  each  of  the  jus- 
tices, the  reporter,  the  State  library,  the  San 
Ftancisoo  law' library,  and  such  other  library 
as  may  be  authorized  by  law  to  receive  the 
same. 

6.  In  criminal  actions  the  written  transcript 
of  the  record  shall  be  prepared  and  filed  witn- 
in  thirty  days  after  the  appeal  is  taken. 

A  party  should  present  his  whole  esse  on  the  first 
heeling,  and  ought  not  to  be  permitted  srgue  it  by 

eecemeal:  Orogan  v.  ilndble.  1  Csl*  197;  and  in  deny- 
g  a  rehearing,  the  oonrt  said :  "  The  proper  dispatch 
of  the  bnslneas  of  the  court  requires  that  counsel 
should  state  the  grounds  on  which  they  rely  in  their 
briefs^  and  not  reserve  other  points  to  be  set  up  in  a 
petitioii  for  a  rehearing,  after  a  decision  of  all  the 
eause."  Douf^ert^  v.  Henarie,  49  Cal.  686.  When  a  rec- 
OKd  contains  many  deeds,  and  the  case  requires  an 
examination  of  a  chain  of  title,  it  is  the  duty  of 
oounael  to  put  an  abstract  or  tabular  statement  of 
the  chain  of  title  in  their  briefs.  Wtleoxton  v.  MiUer, 
4»  Cal.  1V3.  Where  there  was  no  oral  argument  of  the 
cause,  nor  did  either  party  file  points  and  authorities, 
the  oonrt  said  they  declined  to  perform  the  duty  ot 
eonnsel  by  examining  the  record  to  ascertain  if,  poissl- 
bly,  enar  might  not  have  intervened  iu  the  court  be- 
low, and  that  if  an  appellant  omits  to  point  out  the 
errors  of  which  he  complains,  the  Judgment  will  be 
•IBrmed  without  looking  into  the  record.  Belloc  v. 
Jtoffa%,  9  Cal.  121;  BrewUer  v.  Jcknam,  March  6.  1876. 
Where  a  case  was  submitted  without  argument,  and 
no  "points  and  authorities"  were  filed  by  appellant; 
toot  instead  of  these  a  printed  pamphlet  of  f  orty-flve 
pages,  the  submission  wss  set  aside,  and  it  was  ordered 
that  the  cause  be  placed  at  the  foot  of  the  calendar  of 
the  term.  Martin  v.  8qvire»t  Feb.  7, 1876.  If  there  are 
no  briefs  or  points  on  file,  end  no  assignment  of  errors 
in  the  record,  the  oonrt  will  not  perform  the  duties  of 
counsel;  it  will  not  examine  a  record  to  see  if  it  can 
find  any  errors  upon  which  to  reverse  a  Judgment, 
sad  the  Judgment  will  be  afllrmed.  Edmondton  v.  Ala- 
wuda  County,  M  Gal.  849;  afflirmed,  Bideinbatkam  v. 
Mmrot,  38  Cal.  489;  see  also  WiUiamt  v.  HeUl,  24  Cal. 
U7:  Botm  v.  Boaek,  2S  Cal.  37.  A  party  may  waive 
qiueiBtions  in  his  brief.  Hat^  v.  Oalvin,  60  Gal.  448. 

3. — If  the  transcript  of  the  record  be  not 
filed  within  the  time  prescribed,  the  appeal 
may  be  dismissed  on  motion,  upon  notice 
given.  If  the  transcript,  though  not  filed 
within  the  time  prescribed,  be  on  file  at  the 
time  the  notice  of  the  motion  b  given,  that 
fact  shall  be  a  sufficient  answer  to  the  motion. 

If  from  any  excusable  cause  the  party  has  been  pre- 
vented from  prosecuting  his  sppeal,  his  remedy  is  by 
motion  to  reinstate  the  case.  And  if  he  hss  been  pre> 
vented  from  making  the  motion  at  the  same  term  of 
the  court  at  which  the  appeal  was  dismissed,  he  may, 
upon  a  proper  showing,  and  after  due  notice  to  the 


respondent,  make  the  motion  at  a  subsequent  term. 
The  rules  of  the  court  are  always  under  its  control, 
and  their  application  may  be  enlarged  in  medal  ca$a. 
Haighty.Oay,  8  Cal.  300.  See,  however.  Rule  20,  n. 
post.  Upon  such  a  motion.  It  must  be  shown  by 
affidavit  that,  in  the  opinion  of  counsel,  at  least,  there 
sre  substantial  errors  In  the  record,  which  ought  to  be 
corrected  by  the  court.  Magar  v.  Mead,  26  Cal.  698.  In 
a  case  where  there  was  nothing  disclcised  in  the  sffida> 
vit  upon  this  point,  the  motion  was  denied.  Dorland  v. 
MtGlyrmn,  46  Gal.  18.  The  circumstances  which  excuse 
the  failure  to  file  the  manuscript,  must  be  shown  by 
affidavit  at  the  time  the  motion  to  dismiss  is  made, 
and  cannot  be  heard  after  the  motion  to  dismiss  has 
been  granted,  on  a  motion  to  set  aside  the  order  dis- 
missing the  appeal.  It  is  settled  that  when  default  of 
this  character  has  occurred,  and  notice  of  motion  to 
dismiss  the  sppeal  has  been  already  actually  served, 
the  mbtemunt  fifing  of  the  transcript  will  not  of  Itself 
cure  the  default,  or  bar  the  relief  sought  by  the  motion. 
WtUk  V.  iTemuy,  47  Gal.  414. 416. 

Where  the  transcript  wss  not  filed  within  the  time 
prescribed,  but  no  motion  to  dismiss  wss  made  before 
tibe  case  wss  submitted,  it  wss  held  too  late  to  make 
the  objection  in  the  brief.  Cook  v.  Klthk,  8  Cal.  347. 

4. — On  a  motion  to  dismiss  an  appeal,  for  a 
failure  to  file  the  transcript  within  the  pre- 
scribed time,  there  shall  be  presented  the 
certificate  of  the  clerk  below,  under  the  se<d 
of  the  court,  certifying  the  amount  or  charac- 
ter of  the  judgment  or  order  appealed  from, 
the  date  of  its  rendition,  the  fact  and  date  of 
the  filing  of  the  notice  of  appeal,  together 
with  the  fact  and  date  of  service  thereof  on 
the  adverse  party,  and  the  character  of  the 
evidence  by  which  said  service  appears,  the 
fact  and  date  of  filing  the  undertaking  on  ap> 
peal,  and  that  the  same  is  in  due  form;  the 
tact  and  time  of  the  settlement  of  the  bill  of 
exceptions,  and  the  statement  on  appeal,  if 
there  be  anv,  and  also  that  the  appellant  has 
received  a  auly  certified  transcript,  or  that  he 
has  not  requested  the  clerk  to  certify  to  a 
correct  transcript  of  the  record,  or  if  he  has 
made  such  request,  that  he  has  not  paid  the 
fees  therefor,  ii  the  same  have  been  demanded. 

On  motion  to  dismiss  the  appeal  on  any 
other  ground  than  the  failure  to  tile  the  tran- 
script within  the  prescribed  time,  the  moving 
papers  shall  consist  of  the  certificate  of  the 
clerk  of  the  court  below,  as  to  anv  of  the 
matters  above  mentioned,  or  of  affioavits,  or 
both  such  certificate  and  affidavits. 

Copies  of  the  moving  papers,  except  the 
transcript,  shall  be  served  with  notice  of  the 
motion. 

If  an  appeal  be  taken  and  perfected  in  the 
form  required  by  statute,  after  the  expira- 
tion of  tne  time  limited  by  law  for  the  tak- 
ing of  such  appeal,  the  respondent  may,  under 
the  provisions  of  this  rule,  move  to  dismiss 
such  appeal  on  that  j^und,  whether  the  time 
for  tiling  the  transcript  has  expired  or  not. 

In  a  case  where  the  respondent  moved  to  dismiss, 
snd  in  support,  filed  s  certiflcate  of  the  clerk  of  the 
court  below  as  follows  (omitting  the  title,  etc.) :  *'  I, 
William  Harney,  county  clerk  of  the  city  and  county 
of  Ban  Francisco,  and  ex  officio  clerk  of  the  Twelfth 
District  Court,  in  snd  for  the  said  city  and  county,  do 
hereby  certify  as  follows,  viz.:  Thst  Judgment  of 
dlsmlBHsl  was  rendered  and  entered  in  this  action  in 
favor  of  defendants,  together  with  defendants'  costs 
and  disbursements  incurred  In  said  cause,  amounting 
to  the  sum  of  $19.76,  on  the  28th  day  of  July,  1870; 
that  on  the  19th  day  of  January,  a.  d.  1871,  plalntifb 
filed  a  notice  of  M>P^  ^  ^aid  cause,  wherein  they  ap- 
pealed to  the  Supreme  Court  of  the  State  of  California 
from  the  said  Judgment  therein,  made  and  entered  on 
the  28th  day  of  July,  ▲.  d.  1870,  In  favor  of  defendants 
and  against  plalntlA,  and  from  the  whole  thereof;  and 
that  said  notice  of  appeal  was  served  upon  the  re- 
spondent on  the  19th  day  of  January,  1871,  as  appears 
flrom  the  indorsement  thereon  in  the  following  words 
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And  figures :  '  Senrloe  of  within  mftde  on  plaintiff  this 
19th  d*7  of  January,  a.  d.  1871.  Prlngle  k  Prlngle,  at- 
torneys for  plaintiff.'  That  an  undertaking  on  appeal 
in  due  form  of  law  was  filed  in  said  cause  on  the  19th 
day  of  January ,  1871 .  That  no  statement  on  appeal  has 
been  filed  In  said  cause.  That  the  appellants  hare  not 
reqaested  the  clerk  of  the  court  to  make  or  to  certify 
to  a  correct  transcript  of  the  record  in  said  cause  In 
witness  whereof,"  etc.;  it  was  held  that  tbe  certificate 
was  sufficient,  both  in  form  and  in  substance.  Orou 
▼.  CoMin,  43  Cal.  27.  Since  then  the  rule  has  been 
altered  by  the  insertion  of  the  words,  *'  bill  of  excep- 
tions and,"  before  the  words,  '*  the  statement  on  ap- 
peal." 

5. — All  transcripts  of  record  in  civil  cases 
shall  be  printed  on  unruled  white  writing 
paper,  ten  inches  long  by  seven  inches  wide, 
with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  ex- 
clusive of  any  marginal  note  or  reference,  shall 
be  seven  inches  long,  and  three  and  one-half 
inches  wide.  The  foliDs,  embracing  ten  lines 
each,  shall  be  numbered  from  the  commence- 
ment to  the  end,  and  the  numbering  of  the 
folio  shall  be  printed  on  the  left  margin  of  the 
page.  Small  pica,  solid,  is  the  smallest  letter 
and  most  compact  mode  of  composition  al- 
lowed. 

6. — The  pleadings,  proceedings,  and  state- 
ment shall  be  chronologically  arranged  in  the 
transcript,  and  each  transcript  shall  be  pref- 
aced with  an  alphabetical  index,  specifying 
the  folio  of  each  separate  paper,  order,  or  pro- 
ceeding, and  of  the  testimony  of  each  witness; 
and  the  transcript  shall  have  at  least  one  blank 
fly-sheet  cover. 

The  chronological  arrangement  of  the  sev- 
eral parts  of  the  transcript,  and  a  strict  com- 
pliance with  the  other  requirements  of  this 
rule,  will  be  exacted  of  the  appellant  or  party 
filing  the  record  here  in  all  cases  by  the  court, 
whether  objection  by  the  opposite  party  be 
made  or  not;  and  for  any  failure  or  neglect  in 
these  respects,  which  is  found  to  obstruct  the 
examination  of  the  record,  the  appeal  may  be 
dismissed. 

7. — Whenever  a  map  or  survey  forms  part  of 
the  transcript,  it  shall  not  be  necessary  to  fur- 
nish more  than  one  copy  thereof,  which  shall  be 
annexed  to  the  transcript  filed  with  and  cer- 
tified by  the  clerk,  and  reference  thereto  may 
be  made  in  the  other  copies. 

8. — No  transcript  or  other  paper,  or  docu- 
ment, required  to  be  printed,  wnich  fails  to 
conform  to  the  requirements  of  these  rules, 
shall  be  filed  by  the  clerk. 

9. — Before  the  printed  transcript  is  filed,  a 
copy  thereof  shidl  be  served  upon  the  adverse 
party,  and  if  there  be  more  than  one  adverse 
party,  appearing  by  different  attorneys,  on 
the  attorney  of  each  party  so  appearing.  If 
a  party  shall  present  to  the  attorney  of  the 
adverse  party  a  transcript  on  appeal,  and 
request  his  certificate  that  the  same  is  correct, 
and  said  attorney,  upon  such  request,  shall, 
for  a  period  of  nve  days,  neglect  or  refuse  to 
join  in  such  certificate,  or,  if  deemed  incor- 
rect, shall  neglect  or  refuse,  for  the  same 
time,  to  serve  upon  the  party  making  the 
request  a  written  statement  of  the  particulars 
in  which  the  transcript  is  incorrect;  or,  upon 
the  presentation  of  the  transcript  correctea  in 
the  particulars  thus  specified,  shall  still 
neglect  or  refuse,  for  a  period  of  two  days,  to 
join  in  such  certificate,  the  costs  of  procuring 
the  certificate  to  such  transcript  of  the  clerk 
of  the  court  from  which  the  appeal  is  taken, 


shall  be  taxed  against  the  party  whose  at- 
torney so  neglects  or  refuses. 

10. — The  written  transcript,  authenticated 
in  the  mode  prescribed  by  Kule  9,  together 
with  sufiicient  funds  te  pay  the  expenses  of 
printing  the  same,  may  be  transmitted  to  the 
clerk  of  this  court.  The  clerk,  upon  the  re- 
ceipt thereof,  shall  cause  the  transcript  to  be 
printed,  and  to  a  printed  copy  shall  annex  his 
certificate  that  the  said  printed  transcript  is  a 
full  and  correct  copy  of  the  transcript  fur- 
nished to  him  by  the  party;  and  said  certifi- 
cate shall  be  prima  facie  evidence  that  the 
same  is  correct  The  said  printed  copy  so 
certified  shall  be  filed,  and  constitute  the 
record  of  the  cause  in  this  court  Printed 
comes  thereof  shall  be  furnished  as  provided 
in  Kule  2;  and  the  clerk  shall  also  immedi- 
ately transmit,  by  mail  or  express,  copies  to 
the  attorneys  of  tne  adverse  parties,  and  note 
such  service  on  the  orijg^inal. 

11. — The  expense  ofprinting  transcripts  on 
appeal,  and  pleadings,  affidavits,  or  other 
papers  constituting  the  record  in  original  pro- 
ceedings upon  which  the  case  is  heard  in  this 
court,  required  by  these  rules  to  be  printed, 
shall  be  allowed  as  costs,  and  taxed  in  bills 
of  costs  in  the  usual  mode. 

12. — For  the  purpose  of  correcting  any 
error  or  defect  in  the  transcript,  either  party 
may  suggest  the  same  in  writing,  and  upon 
gooa  cause  shown,  obtain  an  order  that  the 
proper  clerk  certify  to  this  court  the  whole 
or  part  of  the  record,  as  may  be  required,  or 
may  produce  the  same  duly  certified,  without 
such  order.  If  the  attorney  or  counsel  of  the 
adverse  party  be  absent,  or  the  fact  of  the 
alle^d  error  or  defect  be  disputed,  the  sug- 
gestion must  be  accompanied  by  an  affidavit, 
showing  the  existence  of  the  error  or  defect 
alleged. 

13. — Exceptions  or  objections  to  the  tran- 
script, statement,  the  bond,  or  undertaking 
on  appeal,  the  notice  of  appeal,  or  to  its  ser- 
vice, or  any  technical  exception  or  obiection 
to  the  record,  afTecting  the  right  of  tne  ap- 
pellant to  be  heard  on  the  points  of  error  as- 
signed, which  might  be  cured  on  suggestion 
01  diminution  of  the  record,  must  be  taken 
and  noted  in  the  printed  points  of  the  re- 
spondent, required  to  be  filed  and  served 
under  Rule  2,  or  they  will  not  be  reearded; 
and  when  so  noted,  it  shall  be  the  duty  of 
the  appellant  to  present  and  file  at  the  hear- 
ing of  the  cause  such  additional  record,  cer- 
tincate,  or  other  matter,  if  such  there  be,  to 
remove  or  answer  the  objection  or  exception 
so  taken;  otherwise,  such  objection  or  excep- 
tion, if  well  taken,  shall  prevail 

The  respondent,  in  his  brief,  filed  after  the  case 
was  submitted,  objected  that  the  transcript  did  not 
contain  the  whole  record.  It  was  not  urged  that  it 
was  insufficient  to  show  the  action  of  the  court  in 
which  the  alleged  error  was  committed.  The  court 
held  that  the  objection,  if  a  -valid  one,  should,  under 
the  rules  of  this  court,  hsTe  been  made  before  the 
submission  of  the  case.  Bermett  v.  JETii  Crediton,  32 
Cal.  42;  St.  John  t.  Kidd,  26  Gal.  26a. 

Where  copies  of  the  pleadings  were  omitted,  as  the 
objection  was  technic^.and  as  the  statement  of  the 
issues,  if  true,  would  have  been  sufficient  for  all  the 
purposes  of  the  appeal  had  it  been  substituted  hy 
stipulation,  the  court  ordered  that  appellant  haye 
leave,  within  ten  days,  to  add  certified  copies  of  the 
pleadings  to  the  transcript.  McQuade  t.  WhaUv,  29 
Cal.  614. 

Where  there  was  no  evidence  that  a  copy  of  the  tran- 
Bcript  was  served  at  any  time  on  the  attorney  for  the 
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rapondont,  m  required  by  Bnle  IZ.  but  on  the  CAlllng 
of  the  c«iiae,  on  the  12th  July,  no  one  appearing  for 
the  appellant,  the  appeal  was  dlsmlaeed  for  want  of 
proMcntion;  and  four  days  thereafter,  on  motion  of 
the  attorney  for  appellant,  the  order  diamlssing  the 
appeal  for  want  of  proeecution  was  vacated,  and  the 
cause  lubmlited  on  briefs  to  be  filed;  but  it  appeared 
that  on  the  loth  day  of  July,  two  days  before  the  order 
dismlsaing  the  appeal  for  want  of  prosecution,  and  at 
the  flrst  term  after  the  fiUng  of  the  transcript,  the 
coonsel  for  the  respondent  filed  a  motion  in  writing, 
as  required  by  Rule  XIII,  to  dismiss  the  appeal,  on  the 
ground  that  the  notice  of  appeal  was  Insufficient,  for 
the  reastin  that, It  was  served  the  day  before  it  was 
filed,  and  that  motion  had  never  been  decided;  and  in 
his  brief,  the  counsel  for  respondent  urged  the  dla- 
miaaal  of  the  appeal  on  this  ground:  the  court  held 
that  us  no  copy  of  the  transcript  had  been  served  on 
the  attorney  tar  the  respondent,  he  could  not  be 
deemed  to  be  in  default  for  having  failed  to  bring  his 
motion  to  the  attention  of  the  court  bef (nre  the  cause 
was  submitted  on  motion  of  the  attorney  for  appellant. 
And  the  motion  having  been  made  in  due  time  and  in 
proper  form,  and  being  still  pending,  the  respondent's 
counsel  had  not  waived  it.  and  was  entitled  to  have  it 
then  decided,  and  it  was  ordered  that  the  appeal  be 
diemlsKed.    Lfnch  v.  Duim.  34  Gal.  518. 

¥rhere.  on  an  appeal  from  an  order  subsequent  to 
ilnal  Judgment,  objections  to  the  consideration  of  cer- 
tain aflUavlts  contained  in  the  record  were  not  taken, 
as  required  by  Bule  XIII,  such  objections  were  deemed 
waived;  but  the  rule  was  otherwise  in  respect  to  the 
subject-matter  of  a  statement  on  appeal  contained  in 
such  record,  when  no  statement  embodying  the  same, 
doly  settled,  certified,  or  agreed  to,  as  required  by  law, 
existed  in  the  court  below.  Mogers  v.  i*an$kt  85  Gal. 
137. 

14. — Upon  the  death  or  other  disability  of 
a  party  pending  an  appeal,  his  representative 
shall  be  substituted  in  the  suit,  by  suggestion 
in  irriting,  on  the  part  of  such  representative,  < 
or  of  any  party  on  the  record.  Upon  the 
entry  of  such  suggestion,  an  order  of  substi- 
tution shall  be  made,  and  the  cause  shall  pro- 
ceed as  in  other  cases.    ' 

15. — One  week  before  the  commencement 

of  the  term,  the  clerk  shall,  unless  otherwise 

ordered  by  the  court,  place  on  the  calendar  ail 

causes  which  have  been  continued  from  the 

previous  term;  also,  all  causes  in  which  the 

transcripts  have   been  on  file  fifteen  day& 

Other  causes  in  which  the  transcripts  have 

been  filed,  may  be  placed  on  the  calendar  on 

the  stipulation  of  the  parties.     Causes  may 

be  placed  on  the  calendar  on  the  motion  of 

the  resiN>ndent,  five  days'  notice  of  the  motion 

being  given,  when  the  appellant  has  failed  to 

file  the  transcript  as  prescribed  bv  Rule  2. 

When  the  transcript  m  a  criminal  cause  is 

filed,  after  the  calendar  is  made  up,  the  cause 

may  be  placed  theceon  by  consent,  or  on  the 

motion  of  the  defendant. 

The  position  of  a  cause  will  not  be  changed  to  a  dif- 
ferent day  ttom  that  on  which  it  is  set  by  the  clerk, 
whether  upon  the  stipulation  of  the  parties  or  on  the 
motion  of  either  party,  except  upon  good  cause  shown. 
Wetwtere  v.  Scm  rraneUco^  43  Cal.  98.  Where  there  was 
a  proceeding  against  a  public  officer,  to  compel  the 
performance  of  an  official  duty,  and  there  was  great 
anxiety  of  the  parties  to  obtain  a  speedy  decision,  be< 
sides  which  it  was  represented  to  the  court  that  the 
pnbUc  peace  would  be  endangered  1^  delay— the  court 
held  these  were  sufficient  reasons  for  taking  up  the 
record  out  ot  its  order  on  the  calendar.  Fremimi  v. 
Crippen,  10  Cal.  215.  A  cause  will  not  be  placed  on 
the  calendar  in  accordance  with  the  stipulation  of  the 
parties,  except  on  compliance  with  the  provisions  of 
t^ruls.  Fait  FoMsendiiri^  V.  ffrown,  43  Cal.  43.  A  party 
moving,  under  this  rule  that  a  cause  be  placed  on  the 
calendar,  on  the  ground  that  '*  the  opposite  party  has 
failed  to  file  his  transcript,**  etc.,  must  show  that  the 
opposite  party  was  in  default  at  the  time  when  the 
clerii  was  required  by  the  rule  to  make  up  the  calendar. 
mmmtimann  v.  Hatkell,  45  Cal.  270. 

16L — Criminal  causes  shall  be  placed  at  the 
head  of  the  calendar;  other  causes  shall  be 


arranged  on  the  calendar  as  the  chief  justice 
or  the  court  may  direct. 

17. — In  all  cases  where  a  paper  or  docu- 
ment is  required  by  these  rules  to  be  printed, 
it  shall  be  printed  upon  similar  paper  and  in 
the  same  style  and  form  (except  the  number- 
ing of  the  folios  in  the  margin)  as  is  prescribed 
for  the  printing  of  transcripts. 

18.— -No  more  than  two  counsel  on  a  side 
will  be  heard  upon  the  argument,  except  in 
peculiar  and  important  cases;  but  each  de- 
fendant who  has  appeared  separately  in  the 
court  below,  may  he  heard  through  nis  own 
counsel  The  counsel  for  each  party  will  be 
allowed  only  one  hour,  unless  an  extension  of 
time  be  obtained  from  the  court,  before  the 
argument  is  commenced. 

upon  the  trial  of  a  esuse,  and  before  the  argument, 
the  court  of  flrst  instance  announced  that  the  counsel 
for  the  people  should  be  limited  to  three-quarters  of 
an  hour,  la  his  opening  aud  concluding  arguments, 
and  the  counsel  for  the  defendant  to  half  an  hour. 
The  court  held  that  the  establishing  and  enforcing  of 
such  rules  were  matters  resting  in  the  sound  discre- 
tion of  the  court,  and  were  often  necessary  to  prevent 
the  time  of  the  court  being  wasted  in  useless  and  im- 
profltable  discussion.  It  did  not  appear  that  the  issues 
raised  in  this  case  were  numerous  or  complicated,  or 
that  they  oould  not  hate  been  fuUy  presented  in  the 
time  allowed;  nor  was  there  any  allention  that  injus- 
tice had  been  done  to  the  defendant  by  the  verdict,  or 
that  the  longest  argument  would  have  been  likely  to 
change  the  reault  so  the  court  affirmed  the  Judgment. 
FtopU  V.  Ibck  Ckew,  6  Cal.  636. 

19. — All  Opinions  delivered  by  the  court, 
after  having  been  finally  corrected,  shall  be 
recorded  by  the  clerk. 

20.  —  All  motions  for  rehearing  shall  be 
uiK>n  petition,  which,  in  civil  cases,  shall  be 
printed.  The  petition  must  be  filed  within 
twenty-five  days  after  the  judgment  has  been 
rendered.  The  time  herem  prescribed  shall 
not  be  extended  by  the  court,  and  the  clerk 
shall  not  file  a  petition  after  such  time  has  ex- 
pired. The  petition  shall  operate  as  a  stay  of 
proceedings  until  it  has  been  determined. 
When  it  appears  that  a  petition  has  been  filed 
for  delay  oiuy,  or  is  frivolous,  the  court  may 
impose  such  costs  and  damages  as  may  be 
deemed  proper. 

See  strong  obeervatlonB  by  the  ooort  as  to  presenting 
cases  without  that  care  and  examination  of  the  record 
which  Is  necessary  to  a  correct  understanding  of  the 
case,  and  afterwards  trusting  to  the  indulgence  of  the 
court,  on  a  petition  for  a  rehearing.  Andrewt  v.  Mokd- 
vmne  Hill  Co.^  7  Cal.  338.  A  cause  cannot  be  reheard 
in  the  Supreme  Court  on  application  of  counsel,  except 
upon  petition  flkd:  and  all  grounds  on  which  the  re- 
hearing is  claimed,  not  included  on  the  petition,  are 
deemed  waived.  WilUnn  v.  Broder,  34  Cal.  190.  The 
filing  of  a  petition  for  a  rehearing  is  not  a  matter  of 
right.  It  is  a  privilege  given  by  the  court,  governed 
and  limited  entirely  by  its  rules.  The  power  to  make 
these  rules  is  given  and  controlled  by  the  statute.  The 
court  equally  with  the  suitor  ia  bound  by  them  until 
they  are  abrogated,  and  must  construe  them  as  statu- 
tory provlBlons  would  be  construed .  The  court  said 
they  could  conceive  no  case  in  which  the  time  for  filing 
a  petition  for  rehearing  could  be  excused  under  the 
positive  prohibition  of  the  rule.  HattMon  v.  McCue^  43 
Cal.  178, 179.  See,  however,  note  to  Rule  3.  ante.  It  a 
petition  for  rehearing  is  placed  in  the  C'ffice  of  an  ex- 
press company,  addressed  to  the  clerk,  in  time  to  have 
reached  him  within  the  time  allowed  by  the  rules  to 
file  one,  and  that  is  the  customary  and  most  reliable 
means  of  transmission,  and  the  petition  fails  to  reach 
the  clerk,  without  fault  of  counsel,  the  petition  is.  in 
contemplation  of  law,  in  the  hands  of  the  clerk  within 
the  time  limited  by  the  rule;  snd  if  lost,  may  be  sup- 
plied as  other  documents  lost  from  the  files  of  the 
court  are  supplied.  Hanton  v.  McC%t,  43  Cal.  178. 
Bfrnal  v.  Wade,  46  Cal.  640.  The  proper  course  upon 
the  petition  Is  to  direct  a  rehearing,  if  one  should  be 
ordered,  and  not  to  modify  the  previous  decision. 
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CUxrie  y.  Boyreau,  14  Cal.  634;  Argenti  v.  San  Fran- 
cuco,  80  Cal.  462.  And  where  a  respondent  filed  «  peti- 
tion for  the  modiflcation  of  a  Judgment,  the  court  held 
that  the  modification  could  not  be  made  until  after  re> 
hearing  had  been  granted,  for  the  petition  was  lu  efR»ct 
a  petition  for  rehearing.  Oray  t.  Palmer^  11  Cal.  341; 
Rhfa  v.  Surryhne,  89  Cal.  581.  Where  the  first  hearing 
had  been  by  the  Supreme  Court  under  its  on.9</iai  Juris- 
diction, the  practice  was  held  lo  be  not  to  file  a  peti- 
tion for  rehearing.  In  a  mandamtu  case  of  this  kind 
the  rourt  held  that  their  Judgment  was  that  of  a  court 
of  original  Jurisdiction;  and  that  for  the  correction  of 
any  error  which  they  might  commit,  the  party  ag- 
grieyed  must  pursue  the  course  prescribed  by  the 
Practice  Act  in  like  cases  arising  in  the  District  Courts, 
BO  far  as  might  be;  and  the  course  prescribed  by  the 
statute  not  having  been  followed,  the  petition  filed 
could  not  be  entertsined.  People  t.  Co<m,  25  Cal.  663. 
It  was  held  too  late  to  suggest,  upon  petition  for  re- 
hearing, that  there  were  questions  of  fact  which  the 
,  petitioner  desired  to  have  determined,  and  upon  which 
he  might  have  relied,  but  did  not.  Aiherl(m  v.  Super- 
viton  of  San  MaUo  Co,,  48  Cal.  160.  See  also  Bule  2 
n.,  ante. 

21. — ^No  remittitur  shall  issue  until  after 
the  expiration  of  twenty-five  days  from  the 
entry  of  the  judgment  or  order,  unless  upon 
the  order  of  the  court,  or  of  three  of  the  jus- 
tices. 

22. — In  all  cases  where  notice  of  a  motion 
is  necessary,  unless  for  good  cause  shown  the 
time  is  shortened  hy  an  order  of  one  of  the 
justices,  the  notice  shall  be  five  days,  if  the 
attorney  upon  whom  service  is  to  oe  made 
resides  north  of  an  east  and  west  line  drawn 
one  hundred  and  twenty-five  miles  south  of 
Sacramento,  and  south  of  a  similar  line  drawn 
at  the  same  distance  north  of  Sacramento;  and 
ten  days,  if  such  attorney  resides  without  said 
limits. 

23. — When  a  judgment  is  reversed  or  modi- 
fied, a  certified  copy  of  the  opinion  in  the 
case,  if  there  be  any,  shall  be  transmitted 
with  the  remittitur  to  the  court  below. 

24.  — No  paper  shall  be  taken  from  the  court- 
room or  clerk^  office,  except  by  order  of  the 
court  or  of  one  of  the  justices.  No  order  will 
be  made  for  leave  to  withdraw  a  transcript  for 
examination  except  upon  written  consent,  to 
be  filed  with  the  clerk. 

25. — ^Writs  of  certiorari  may  be  issued  by 
he  clerk,  upon  the  order  of  the  court,  on  the 
filing  of  a  petition  therefor,  and  shall  be  re- 
turnable in  thirty  days. 

Under  the  provisions  of  the  Constitution  a  writ  of 
certiorari  can  be  rightfully  issued  from  the  office  of 
the  clerk  of  this  court  only  upon  an  order  of  the  court, 
upon  application  made  for  that  purpose;  and  a  rule 
providing  that  the  writ  might  be  issued  bv  the  clerk 
niK>n  the  filing  of  a  petition  merely,  was  held  not  to  be 
supported.— >SmUA  v.  Oakland,  40  Cal.  483,  484. 

26. — When  causes  are  placed  upon  the  cal- 
endar, parties  shall  be  primarily  liaole  for  costs, 
as  follows:  1st.  If  by  the  appellant,  he  shall 
first  be  liable;  2d.  If  by  the  respondent,  or 
by  consent,  then  both  parties.  In  civil  cases, 
the  clerk  shall  not  be  required  to  remit  the 
final  papers  until  the  costs  are  paid. 

A  motion  requiring  the  clerk  to  file  the  certificate  of 
the  clerk  of  the  District  Court  under  Rule  4,  ante,  and 
enter  the  order  of  dismissal,  without  payment  of  the 
fees,  was  denied.  Bolander  v.  Gentry.  96  Cal.  127. 

27. — All  causes  regularly  on  the  calendar 
may  be  brought  to  a  hearing  by  either  party, 
wlien  called  in  their  order,  on  the  day  for 
which  they  are  set,  or  as  soon  thereafter  as 
they  may  be  reached  in  the  regular  call,  with- 
out further  notice  than  is  contained  in  the  ap- 


portionment of  the  calendar  by  the  clerk. 
When  the  appellant  has  failed  to  file  the  tran- 
script, as  provided  by  Rule  2,  and  the  cause  i» 
put  on  the  calendar  on  the  motion  of  the 
respondent,  the  appeal  will  be  dismissed,  or 
judgment  affirroeo,  in  the  discretion  of  the 
court,  on  motion  of  respondent. 

28.— All  applications  to  this  court  for  per- 
emptory writs  of  mandate  must  be  noticed 
for  the  first  day  of  the  term.  The  notice 
shall  require  the  respondent  to  serve  and  file 
his  answer  within  the  time  hereinafter  speci- 
fied, and  notify  him  that  if  he  fails  to  answ^er 
within  the  time  prescribed,  the  application 
will  be  heard  on  the  moving  papers,  Dn  the 
first  day  of  the  next  term.  The  notice  of  the 
application,  together  with  a  co^iy  of  the  affi- 
davit and  other  papers  upon  which  the  appli- 
cation will  be  based,  shall  be  served  on  the 
respondent  at  least  twenty  days  before  the 
said  first  day  of  the  term,  unless  the  court  or 
one  of  the  justices  shall  shorten  the  time. 
As  soon  as  practicable  after  such  service,  the 
said  notice,  affidavit,  and  other  papers,  to- 
gether with  the  evidence  of  service,  shall  be 
filed  by  the  applicant  with  the  clerk  of  this 
court.  Within  the  time  mentioned  in  the  no- 
tice the  respondent  shall  file  his  answer,  and 
serve  a  copy  thereof  on  the  applicant  or  his 
attorney. 

29. — When  the  application  is  for  an  alter- 
native writ,  the  affidavit  upon  which  the  ap- 
plication is  made  shall  be  filed  with  the  clerk 
oefore  the  issuing  of  the  writ,  and  a^  copy  of 
the  same  shall  be  served  with  the  writ  The 
writ  shall  command  the  party  to  do  the  act 
required  to  be  performed,  or  show  cause  why 
he  has  not  done  so,  by  filing  his  answer 
thereto  within  the  time  specified  in  said  writ, 
as  hereinafter  provided;  and  shall  notify  the 
respondent  that  on  failure  so  to  do,  the  appli- 
cation for  the  peremptory  writ  will  be  heard 
on  the  papers  of  the  moving  party,  on  the 
first  day  oi  the  next  succeeding  term,  or  upon 
such  day  in  term  as  may  be  appointed  by  the 
court,  when  a  special  return  day  has  been  in- 
serted by  order  of  court.  The  return  day 
specified  in  the  writ,  shall  be  twenty  days 
after  service  of  a  copy  of  the  writ  and  affida- 
vit; or,  if  the  court  appoint  a^pecial  return 
day,  then  the  day  so  appointed.  Within  the 
time  so  designated  for  the  return  of  said  writ, 
the  respondent  shall  either  do  the  act  reauired 
to  be  performed,  or  file  with  the  clerk  his 
answer  to  the  writ  and  affidavit,  and  serve  a 
copy  thereof  on  the  applicant. 

30. — In  proceedings  relating  to  writs  of 
mandate,  preliminary  motions  necessary  to 
be  disposed  of,  before  the  cause  is  placed  upon 
the  calendar  for  final  argument,  will  be  heard 
on  the  first  day  of  the  term. 

31. — If,  in  such  proceedines,  an  answer  be 
filed  which  raises  an  issue  of  tact  essential  to 
the  determination  of  the  application,  the  ques- 
tion of  fact  will  be  directed  to  be  tried  ay  a 
jury,  before  some  District  Court,  to  be  desig- 
nated in  the  order,  or,  where  the  parties  so 
agree,  by  a  referee;  and  the  argument  will  be 
postponed  till  the  verdict  or  finding  upon  such 
issue  of  fact  shall  be  duly  certiliea  to  this 
court. 

32. — The  final  argument  in  proceedings  for 
writs  of  mandate,  whether  upon  questions  of 
law  arising  upon  the  papers  in  the  case,  or 
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render  it  proper  that  the  writ  should  issue 
originally  nrom  this  court,  and  not  from  such 
other  court — the  sufl&ciency  or  insufficiency  of 
such  circumstances  so  set  forth  in  that  hehalf 
will  be  determined  by  the  court  in  awarding 
or  refusing  the  application.  In  case  any  court, 
judge,  or  other  officer,  or  any  board  or  other 
tribunal,  in  the  discharge  of  duties  of  a  public 
character,  be  named  in  the  application  as  re- 
spondent, the  affidavit  or  petition  shall  also 
disclose  the  name  or  names  of  the  real  party 
or  parties,  if  any,  in  interest,  or  whose  inter- 
est would  be  directly  affected  by  the  proceed- 
ings, and  in  such  case  it  shall  be  the  duty  of 
the  applicant  obtaining  an  order  for  any  such 
writ,  to  serve  or  cause  to  be  served  upon  such 
party  or  parties  in  interest  a  true  copy  of  the 
affidavit  or  petition  and  of  the  wnt  issued 
thereon,  in  like  manner  as  the  same  is  re- 
quired to  be  served  upon  the  respondent 
named  in  the  application  and  proceedings, 
and  to  produce  and  file  in  the  office  of  the 
clerk  of  this  court  the  like  evidence  of  such 
service. 

Motion  for  writ  of  reriew  denied  by  the  Supreme 
Gonti  for  nan-compUanoe  with  thie  mle.  Edwards  t. 
jByaif ,  45  Gal-  243.  The  facte,  in  an  application  to  the 
Supreme  Oonrt  for  a  writ  of  mandate  to  compel  the 
Board  of  Supenrieors  of  a  county  to  count  the  votes  of 
certain  precincta  caat  at  an  election  for  the  removal  of 
a  couiitv  aeat,  that  the  District  Court  for  the  county 
did  not  hold  a  term  for  two  months,  that  delay  in  mak- 
ing improvements  at  the  county  seat  would  be  an 
injury,  and  that  it  was  the  practice  of  the  Supreme 
Oomrt  to  give  the  people's  cases  the  precedence;  that 
nearly  idl  the  people  of  the  county  were  disqualified 
aa  Juron,  and  Uiat  the  Attomev-Gteneral  resided  at  the 
capital  of  the  State,  and  oould  not  well  attend  court 
at  ttie  county,  were  h<i:ld  not  to  be  sufficient  reasons 
why  the  application  for  the  writ  should  not  have  been 
made  to  the  District  Court.  FtopU  v.  Sup.  Kern  Co.,  47 
Gal.  905.  The  facts  that  the  question  involved  was 
new  and  of  great  public  interest,  and  aff^cied  the 
property  of  over  one  hundred  persoiiB,  and  that  there 
were  about  two  hundred  swamp  land  districts  in  the 
State,  and  that  the  decision  would  be  a  guide  to  officers 
in  other  districts,  were  held  not  sufficient  to  render  it 
proper  that  the  application  for  a  writ  of  oertinrari 
should  be  entertained  by  the  Supreme  Court  as  an 
original  proceeding.  Hagor  v.  Sup.,  60  Cal.  473. 

Dlatiiot,  etc.,  Court  mlea,  deolcioas  on. 

A  rule  of  court  requiring  counsel  to  file  and 
submit  to  the  court  before  the  argument  any 
instructions  they  may  desire  given,  does  not 
operate  where  the  cause  is  submitted  without 
argument.  Timney  tk  Little  v.  Endicott,  6  Cal. 
103. 

But  the  court  can  make  such  a  rule.  People 
V.  Sears,  18  Cal.  635;  and  it  is  not  error  for  the 
court  to  refuse  to  give  instructions  not  handed 
in  in  time.  Waldie  v.  DoU,  29  CaL  556;  People 
V.  WUHanu,  32  Ctil  2S6. 

If  the  defendant  files  his  answer  at  the 
same  time  he  does  his  demurrer,  the  court, 
after  overruling  the  demurrer,  has  no  right  to 
strike  out  an  answer  which  raises  a  defense 
because  the  defendant  fails  to  pay  the  plaintiff 
$20,  required  bv  a  rule  of  court  to  be  paid,  for 
the  privilege  of  answering  when  a  demurrer 
is  overruled.  People  v.  McCleUan,  31  Cal.  101. 
Limitation  of  time  for  ar^ment  in  District 
Courts:  Supreme  Court  RiSe^  18,  supra. 


upon  the  &cts  as  found  by  a  jury  or  referee, 
will  be  heard  on  Tuesday  of  the  second  week 
of  the  term.  A  calendar  of  such  causes  will 
be  made  out  for  that  day,  upon  which  the 
clerk  will  place  all  applications  for  mandate 
ready  for  nnal  hearing.  All  applications  for 
writs  of  mandate  not  ready  for  hearing  on 
said  day  (unless  for  special  reasons  otherwise 
directed)  will  be  continued  to  the  next  suc- 
ceeding term  of  the  court 

33. — When  a  peremptory  writ  of  mandate 
is  awarded,  it  shall  issue  immediately,  unless 
staved  bv  special  order  of  the  court. 

34. — The  proof  of  service  of  notice  and  affi- 
davits, or  writ  and  affidavits,  shall  be  the 
same  as  the  proof  of  service  of  summons  in 
civil  cases.     After  the  return  day  has  passed, 

Xn  filing  due  proof  of  service  of  notice  and 
lavits  m  an  application  for  a  peremptory 
mandate,  or  of  the  affidavits  and  alternative 
writ,  when  the  alternative  writ  has  been  issued, 
as  provided  by  these  rules,  and  that  no  answer 
has  been  served  and  filed  as  herein  provided; 
upon  application  of  the  moving  party,  the 
clerk  shiul  place  the  cause  upon  the  calendar 
for  hearing,  on  the  first  day  of  the  term,  or 
such  other  day  as  may  be  specially  appointed 
by  the  court,  upon  the  papers  of  the  applicant; 
and  the  application  shall  be  heard  upon  such 
impersy  unless  the  court,  upon  motion  on  no- 
tice and  affidavits,  shall  relieve  the  respond- 
ent from  his  default,  on  the  ground  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
and  permit  an  answer  to  be  filed. 

35. — An  appeal  or  writ  of  error  may  be  dis- 
missed at  any  time,  upon  and  in  accordance 
with  the  written  stipulation  of  the  attorneys 
of  record  of  the  respective  parties;  and  upon 
and  in  accordance  with  sucn  stipulation,  the 
clerk  shall  enter  such  dismissal,  and  the  re- 
mittitur shall  issue  thereon  in  accordance  with 
the  terms  of  said  stipulation. 

36. — When  the  mspection  of  an  original 
paper,  which  was  offered  in  evidence  in  the 
court  below,  is  shown  to  be  necessary  to  a 
correct  decision  of  the  appeal,  the  court  may 
order  the  derk  of  the  court  below  to  transmit 
such  original  paper,  if  in  his  possession,  to 
the  clerk  of  this  court;  and  if  such  paper  be 
in  the  possession  of  a  party  to  the  action,  he 
may  produce  the  same  on  the  hearing  of  the 
cause,  or  he  may,  upon  motion  and  notice  of 
the  adverse  party,  be  required  to  produce  such 
paper  on  the  hearing  of  the  cause;  and  in  de- 
fault thereof,  the  court  will  intend  the  paper 
to  be,  in  all  respects,  as  alleged  by  the  oppo- 
siteparty. 

37. — In  any  application  made  to  the  court 
for  a  writ  of  mandamus,  certiorari,  prohibi- 
tion, procedendo,  or  for  any  prero|[ative  writ 
to  be  issued  in  the  exercise  of  its  original 
jniisdictiony  and  for  which  an  application 
might  have  been  lawfully  made  to  some  other 
oonrt  in  the  first  instance,  the  affidavit  or  pe- 
tition shall,  in  addition  to  the  necessary  mat- 
ter requisite  by  the  rules  of  law  to  support 
the  application,  also  set  forth  the  circum- 
stances which,  in  the  opinion  of  the  applicant, 

130.  The  roles  adopted  by  the  Supreme  Court  take  effect  sixty  days,  ^J^ 
and  those  adopted  by  other  courts,  thirty  days,  after  their  publicatiou. 
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ARTICLE   m. 

JUDICIAL    DAYS. 


Sec.  133.  Days  on  which  courts,  etc.,  may  be 
held. 
134.  Days  on  which  courts  shall  not  be 
opened. 


Ssa  135.  Court    appointed,    etc.,    fot  those 
days,  aeemed  for  next  day. 


jwt  I     183.  The  courts  of  justice  may  be  held,  and  judicial  business  may  be 
^^i^Maransactedy  on  any  day  except  as  provided  in  the  next  section. 

134.  No  court  can  be  opened,  nor  can  any  judicial  business  be  trans- 
y    Jacted,  on  Sunday,  on  the  first  day  of  January,  on  the  Fourth  of  July,  on 
%  >^VL!hristmas  or  Thanksgiving  day,  or  on  a  day  on  which  the  general  or  the 
judicial  election  is  held,  except  for  the  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  a  jury  when  deliberating 
on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action, 
or  in  a  proceeding  of  a  criminal  nature. 

^    185.  If  any  of  the  days  mentioned  in  the  last  section  happen  to  be  the 
JJlay  appointed  for  the  holding  of  a  court,  or  to  which  it  is  adjourned,  it  is 
\yaeemed  appointed  for  or  adjourned  to  the  next  day. 


ARTICLE  IV. 

PBOCEEDINOe  WHEN  JUDOES  DO  NOT  ATTEND  TO  HOLD  A  C0T7BT. 

Section  139.  Adjournment  of  court  for  absence  of  judge. 
140.  Same. 

189.  If  no  judge  attend  on  the  day  appointed  for  holding  the  court,  or 
yi  on  the  day  to  which  it  may  have  been  adjourned,  before  noon,  the  sheriff 

6r  clerk  must  adjourn  the  court  until  the  next  day  at  ten  o'clock;  and  if 
«    no  judge  attend  on  that  day,  before  noon,  the  sheriff  or  clerk  must  ad- 

joui-n  the  court  until  the  following  day,  and  so  on,  from  day  to  day,  for 

one  week. 


Before  noon.  Monday,  3d  February,  a.d. 
1862,  was  the  day  appointed  for  holding  court 
Neither  of  the  judges  appeared  until  the  hour 
of  two  P.M.,  when  the  clerk  and  sheriff  being 
pre^sent,  they  were  directed  by  the  county 
judge  **to  open  court;"  the  sheriff  replied 
''that  he  had  done  so  at  nine  o'clock  that 
morning.'*  Beyond  this,  the  opening  of  the 
court  was  not,  proclaimed  by  the  sheriff. 
Neither  the  clerk  nor  sheriff  had  adjourned 
the  court.  The  court  held  that  the  presence 
of  the  judges,  or  a  competent  number  of  them, 
and  a  clerk,  and  the  performance  by  the 
jud<^s  of  some  public  act,  indicative  of  a 
design  on  their  part  to  exercise  judicial  func- 
tions at  the  time  and  place  appointed  by  law, 
was  all  that  was  requisite  to  the  legal  exist- 
ence of  a  court  (citing  BacorCi  Abridgment, 
title  Courts);  that  the  command  to  ''open 
court"  given  to  the  sheriff,  whether  obeyed 
by  }iim  or  not,  was  a  public^  act  indicative  of 
a  design  on  the  part  of  the  judges  to  perform 
the  functions  of  a  court,  and  that  the  term 
was  not  lost  by  the  failure  of  the  judges  to 
appear  before  noon,  nor  by  the  neglect  of  the 


sheriff  and  clerk  to  adjourn  court  until  next 
day;  that,  admitting  an  adjournment  was 
necessary  to  preser\'e  the  term  until  the  next 
day,  it  was  not  lost  by  a  failure  to  adjourn  at 
noon,  but  continued  until  the  close  of  the  day 
appointed  for  its  commencement,  and  the 
iuages  could  legally  open  court  at  any  time 
pefore  the  day  expired,  though,  had  an  ad- 
journment taken  place,  it  would  have  been 
doubtful  whether  the  judges  could  have 
legally  held  court  before  the  next  day.  The 
People  v.  Sanchez,  24  Cal.  19. 

Holidays.  If  the  court  adjourned  to,  or 
appointed  for,  a  holiday,  deemed  adjourned 
to  or  appointed  for  next  day.    135. 

One  week.  Monday,  the  3d  February^ 
1S62,  was  appointed  for  holding  court,  and 
the  judge  not  being  in  attendance,  adjourn- 
ments were  had  from  day  to  day  until  Satur- 
day, the  8th  February,  when  the  sheriff  de- 
clared an  adjournment  for  the  term:  HeJd^ 
that  the  adjournments  had  not  continued  for 
one  week,  and  that  the  last  adjournment  was 
premature.    ThomoB  v.  Fogarty,  19  Cal  645. 
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140.  If  no  judge  attend  for  one  week,  the  sheriff  or  clerk  must,  adjourn 
the  court  for  the  term,  unless  the  judge,  bj  written  order,  directs  it  to  be 
adjourned  to  some  day  certain,  fixed  in  such  order;  in  which  case,  they  ^ 
mast  so  adjourn  it. 

Holidays.    If  a  oouit  adjourned  to,  or  appointed  for,  a  holiday,  deemed  adjourned  to  or 
appointed  for  next  day,  135. 

ARTICLE  V. 

PABnCUIiAS  PBOYI8IOK8  BESPEOnNG  THS  PLACES   OF  HOLDING  THE  COUBTS   OF  JTJ8TI0E. 

Sec  142.  Judce  may,  in  certain  cases,  change  i  Sec.  143.  Parties  to  appear  at  place  appointed, 
p&ce  of  holding  court.  |  144.  Rooms,  etc,  when  judge  may  order. 

142.  A  judge  authorized  to  hold  or.  preside  at  a  court  appointed  to  be 
i  held  in  a  county,  city,  or  town,  may,  by  an  order  filed  with  the  county 
"Vj  clerk,  and  published  as  he  may  prescribe,  direct  that  the  court  be  held  or  ^  J 
[^  j  continued  at  any  other  place  in  the  city,  town,  or  county  than  that  ap- 
^^  pointed,  when  war,  insurrection,  pestilence,  or  other  public  calamity,  or 
^the  dangers  thereof,  or  the  destruction  of  the  building  appointed  for 
^holding  the  court,  Inay  render  it  necessary;  and  may,  in  the  same  manner, 
-^  j*eyoke  the  order,  and,  iu'  his  discretion,  appoint  another  place  in  the  same 
i^  city,  town,  or  county,  for  holding  the  court. 

V      143.  When  the  court  is  held  at  a  place  appointed,  as  provided  in  the  last     *  ^ 
^  section,  every  person  held  to  appear  at  the  court  must  appear  at  the  place    •''  v 
so  appointed. 

144.  If  suitable  rooms  for  holding  the  District  Courts,  County  Courts, 
and  Probate  Courts,  and  the  chambers  of  the  judges  of  such  courts,  be  ^ 
not  provided  in  any  county  by  the  supervisors  thereof,  together  with  .  c 
attendants,  furniture,  fuel,  lights,  and  stationery  sufScient  for  the  trans- 
action of  business,  the  courts  may  direct  the  sheriff  of  such  county  to  pro- 
vide such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery,  and  the 
expenses  thereof  are  a  charge  against  such  county. 


ARTICLE  VI. 

SEALS  OF  THE  COUBTS  OF  JUSTICB. 


Sec.  147.  What  courts  have  seals. 

148.  Present  seals  to  continue. 

149.  Seals  for  courts  not  now  provided 

with. 


Sec.  150.  Private  seal  to  he  used,  when. 

151.  Seals,  hy  whom  kept 

152.  To  what  proceedings  to  he  affixed. 


+    ..  . 


147.  Each  of  the  following  courts  has  a  seal : 

1.  The  Supreme  Court; 

2.  The  District  Courts; 

3.  The  County  Courts; 

4.  The  Probate  Courts; 

5.  The  Municipal  Criminal  Court  of  the  city  and  county  of  San 

Francisco; 

6.  The  Police  Court  of  the  city  and  county  of  San  Francisco. 

Judioial  knowledge  of  seal,  1875,  S.  4. 

148.  The  seal  now  used  by  the  Supreme  Court  shall  be  the  seal  of  that 
court;  and  where  seals  have  been  provided  for  the  District,  County  and  ^ 
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Probate  Courts,  Municipal  Criminal  and  the  Police  Court  of  the  city  and 
county  of  San  Francisco,  such  seals  shall  continue  to  be  used  as  the  seals 
of  those  courts. 

.  148.  The  several  District,  County  and  Probate  Courts,  for  which  sepa- 

SS  (Tate  seals  have  not  been  heretofore  provided,  shall  direct  their  respective 
*^/Xclerk8  to  procure  seals,  which  shall  be  devised  by  the  respective  judges 
I  w  of  such  courts,  and  shall  have  the  following  inscriptions  surrounding  the 
same: 

1.  For  the  District  Courts:  "District  Court, County,  California" 

(inserting  the  name  of  the  county) ; 

2.  For  the  County  Courts:  '* County  Court, County,  California*' 

(inserting  the  name  of  the  county) ; 

3.  For  the  Probate  Courts:  "Probate  Court, County,  California" 

(inserting  the  name  of  the  county). 

1 V  150.  Until  the  seals  devised,  as  provided  in  the  last  section,  are  pro- 

Uf^  cured,  the  clerk  of  each  court  may  use  his  private  seal  whenever  a  seal  is 
J^  required. 

\      T'r  (;  151.  The  clerk  of  the  court  must  keep  the  seal  thereof. 

^  "bjrv^  152.  The  seal  of  the  court  need  not  be  affixed  to  any  proceeding  therein, 

Jipr  document,  except: 
^tl.  To  a  writ; 

y^o  2,  To  the  certificate  of  the  probate  of  a  will,  or  of  the  appointment  of 
an  executor,  administrator,  or  guardian; 

3.  Tp  the  authentication  of  a  copy  of  a  record  or  other  proceeding  of  a 
court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document  on  file  in  the 

office  of  the  clerk.     [Approved  March  24;  effect  July  1,  1874.] 

^  TITLE  n. 
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OP  JUDICIAL   OFFICERS. 

Chapter  I.  Op  Judicial  Officers  in  General. 156-161 

II.  Of  the  Powers  and  Duties  of  Judges  at  Chambers 165-167 

III.  Particular  Disqualification  of  Judges 170-173 

IV.  Incidental  Powers  and  Duties  of  Judicial  Officers 176-179 

V.  Miscellaneous  Provisions  respecting  Courts  and  Judicial 

Officers 182-188 

CHAPTER  I. 

OF  JUDICIAL  OFFICERS  IN  GENERAL. 


Sec  156.  Qualifications,  as  to  residence,  of 
Justices  of  Supreme  Court 

157.  Qualifications,  as  to  residence,  of 

district  jud&^s. 

158.  Places  of  resiaence  of  judges. 

159.  Residence  in   San  Francisco   con- 

strued. 


Sec.  160.  District  judges  may  hold  courts  in 
another  district. 

161.  Countv  and  probate  judges  may 
hold  court  in  another  county. 

162.  County  or  probate  judge,  who  may 
hold  term  in  another  county,  how 
designated.   [Repealed.] 

156.  No  person  is  eligible  to  the  office  of  justice  of  the  Supreme  Court 
Mrho  has  not  been  a  citizen  of  the  (Jnited  States  and  a  resident  of  this 
(,  C     State  for  two  years  next  preceding  his  election. 

inigfl3l]it7.    Need  not  be  a  lawyer  or  a  licensed  attorney.  People  y.  Doraejf,  32  CaL  296. 
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157.  No  person  is  eligible  to  the  oflSce  of  district  judge,  who  has  not   *^    ,^ 
been  a  citizen  of  the  United  States  and  a  resident  of  this  State  for  two   '  ^  ^' 
years,  and  of  the  district  one  year  next  preceding  his  election. 

BUgibOity,  156,  n.  1. 

158.  Each  district  judge  must  reside  in  his  district,  and  each  county       A.^ 
and  probate  judge  must  reside  at  the  county  seat  of  his  respective  county.  '  ^*  ^ 

158.  A  residence  in  any  part  of  the  city  and  county  of  San  Francisco   ^ 
is,  within  the  meaning  of  the  two  preceding  sections,  a  residence  in  the  fA-^  (^ 
judicial  districts  embracing  portions  of  that  city. 

160.  A  district  judge  may  hold  a  court  in  any  county  in  this  State,  upon 
the  request  of  the  judge  of  the  district  in  which  such  court  is  to  be  held;  j^ 
and  when,  by  reason  of  sickness,  or  absence  from  the  State,  or  from  any 
other  cause,  a  court  cannot  be  held  in  any  counfy  in  a  district  by  the  judge  I  ^J-  fy 
thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the  clerk  to  the 
governor,  who  may  thereupon  direct  some  other  district  judge  to  hold 
such  court.  A  district  judge  may  hear  and  determine  motions  in 
actions  pending  in  any  district,  upon  the  request  of  the  judge  of  the  dis- 
trict in  which  the  action  is  pending,  and  the  stipulation  of  the  parties  to 
the  action.  All  decisions  of  such  motions  shall  be  filed  and  entered  by 
the  clerk  of  the  court  in  which  such  action  is  pending.    [Approved  March  9, 

1876;  effect  immediately.] 

Constitatloiiality.    Sectioa  as  to  a  jud^e  to  such  a  course  of  proceeding,  they  could  see 

holding  a  court  heyond  the  limits  of  the  dis-  no  objection  to  it;  that  the  parties  interested 

tzict  for  which  he  was  elected  is  constitu-  Were  in  condition  to  judge  whether  the  cir- 

tionaL  People  v.  McCauley,  1  CaL  379.  cumstances  of  the  case  were  such  that  they 

were  liable  to  be  affected  unfavorably  by  the 

Substitate  Judge  sitting  part  of  a  trial,  change,  and  after  deliberately  consenting  to 

In  a  case  where  the  judge  of  the  Sixth  Dis-  such  a  change,  and  taking  the  chances  of  a 

trict,   upon  the  request  of  the  judge  of  the  successful  issue  and  losing,  they  could  not  be 


Fourteenth  District,  held  court  under  the  cir-  permitted  to  repudiate  the  proceedings  and 

cumstances  as  to  consent  set  forth  below,  avail  themselves  of  the  chances  of  a  more 

the  Supreme  Court  said  the  court  was  a  reg-  favorable  result  on  a  second  trial.    After  the 

V  idarly  authorized  tribunal,  having  jurisdic-  rendition  of  the  verdict,   the  judge  of  the 

^^         tion  to  try  the  cause;  that  although  it  was  Fourteenth  District  resumed  hia  seat,  and 

desirable  tnat  the  same  jud^e  who  commenced  acted  in  the  subsequent  proceedings.   Defend- 

v/  the  trial  should  sit  until  it  was  completed;  ant  prepared  his  statement  and  moved  for  a 

and  in  many  cases,  doubtless,  it  would  be  im-  new  trial  before  said  judge,  and  the  court  held 

\        practicable  to  do  otherwise;  yet  in  some  in-  that  these  proceedings  before  the  judge  of  the 

V        stances,  as  in  this,  there  might  be  no  incon-  Fourteenth  District  operated  as  a  waiver  of 

^^       venience  resulting  from  the  taking  up  of  the  any  objections  by  defendant  to  his  acting  f ur- 

^^    case  by  another  judge  after  the  testimony  ther  in  the  case.  People  v.  Henderson,  28  Cal. 

M.  v^      dosed;  and  if  the  parties  interested  consented  472. 

^^        Ml.  Any  county  or  probate  judge  may  hold  terms,  or  portions  of  terms,     ^ 
of  the  County  or  Probate  Court  and  perform  any  or  all  of  the  duties  of  -/f* 
county  or  probate  judge,  in  any  other  county  of  this  State,  as  well  as  in   /  ^  /A 
that  for  which  he  was  elected,  upon  the  request  of  the  county  or  probate 
judge  of  such  county;  and  when,  by  reason  of  sickness  or  absence  from 
the  State,  or  from  any  other  cause,  a  County  or  Probate  Court  cannot  be 
held  in  any  county,  a  certificate  of  that  fact  must  be  transmitted  by  the 
clerk  to  the  governor,  who  may  thereupon  direct  some  other  county  or  pro- 
bate judge  to  hold  such  court.     [Approved  March  24;  effect  July  1,  1874.] 
Ck>iiatitatioiia]it7,  160,  n.    Judge  sitting  part  of  trial,  160,  n. 

162.  [Repealed  by  act  approved  March  24;  eflTect  July  1, 1874.   Belated 

to  destination  of  county  or  probate  judge,  by  the  parties,  or  Governor,  to 

hold  term  in  another  county.] 
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§§  165-170 


Chambers:  Disqualification.        [Pakt  i,  title ii; 


CHAPTEB  n. 

OF  THE  POWERS  AND  DUTIES  OF  JXTDGES  AT  CHAMBERS. 


SEa  165.  Poweraof  justices  of  Supreme  Court 
at  chambers. 
1 66.  Powers  of  district  and  county  judges 
at  chambers. 


SEa  167.  Powers  of  probate  judges  at  charn* 
bers. 


.  165.  The  justices  of  the  Supreme  Court,  and  each  of  them,  may,  at 
^    chambers,  grant  all  orders  and  writs  which  are  usually  granted  in  the  first 

^,  '^instance  upon  an  ex  parte  application,  except  writs  of  review,  mandate, 
\\h^  and  prohibition,  and  may,  iii  their  discretion,  hear  applications  to  dis- 
charge such  orders  and  writs. 

CompeUln^  obediance  to  ordeni,  128.  43  n.  May  exercise  out  of  court  all  the  powers 

expressly  conferred  upon  a  judge  as  contra- 
Jnatioe's  powers,  under  CoxiBtitatioD,     distinguished  from  the  court  176. 

166.  District  and  county  judges,  at  chambers,  may  grant  all  orders  and 
f''     writs  which  are  usually  granted  in  the  first  instance  upon  ex  parte  appli- 
cations, and  may,  at  chambers,  hear  and  dispose  of  such  writs  and  of  mo- 
\       tions  for  new  trials. 

Poinrer  at  ohamben.  District  j  udges  have 
no  jurisdiction  at  chambers  to  entertain  mo- 
tions to  strike  out  pleadings  or  parts  of 
pleadings.  The  general  rule  is,  that  all  judi- 
cial business  must  be  transacted  in  court,  and 
there  must  be  some  express  warrant  of  the 
statute  to  authorize  any  of  it  to  be  transacted 
at  chambers.  Larco  v.  CaMOMUjuava^  30  Cal. 
560;  Loomia  v.  Andretoa,  49  CaL  239.  Judge 
may  exercise  out  of  court  all  the  powers  ex- 
pressly conferred  upon  a  judge  as  contradis- 
tinguished from  the  court.  176. 


Ghambera,  county  judge's.  The  county 
judge  must  have  chambers  at  the  county  seat, 
and  must  establish  such  rules  and  hours  for 
official  business  as  may  be  necessary  for  the 
dispatch  thereof.  He  must  attend  at  his 
chambers  at  least  one  day  in  each  week.  PoL 
C.  4116. 

Court  Commifloioner'a  powers,  259. 

Power  to  compel  obedience  to  orders, 
128. 


167.  The  jud^s  of  the  Probate  Court  may,  at  chambers,  appoint  ap- 
praisers, receive  inventories  and  accounts  to  be  filed  in  the  Probate  Court; 
suspend  the  powers  of  executors,  administrators,  or  guardians,  in  the 
V  leases  allowed  by  law;  grant  special  letters  of  administration  or  guardian- 
(  r  ^  ship;  approve  claims  and  bonds;  and  direct  the  issuance,  from  the  Pro- 
bate Courts,  of  all  writs  and  process  necessary  in  the  exercise  of  their 
power. 

Power  to  compel  obedience  to  orders^     to  powers  at  chambers,  166,  n.    Judge  may 
128.  exercise    out  of  court   all   the   powers   ex- 

pressly conferred  upon  a  judge,  as  contradis- 
Powers  at  chambers^  1305.    Generally  as     tinguished  from  the  courts,  176. 
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CHAPTER  m. 

PABTIOULAB  DISQUALIFIOATION  OF  JUDGES. 


Sec.  170.  When  disqualified. 

171.  Not  to  act  as  attorney  in  his  own 
y  court 


Sec.  172.  Certain  judges  not  to  act  as  at- 
torneys. 
173.  No  judicial  officer  to  have  a  partner. 


170.  A  judge  cannot  act  as  such  in  any  of  the  following  cases : 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in  which  he  is     CL 
interested;  ^    in 

2.  When  he  is  related  to  either    party  by  consanguinity  or  aflBnity    (v  w^ 
within  the  third  degree,  computed  according  to  the  rules  of  law; 
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3.  When  he  has  been  attorney  or  counsel  for  either  party  in  the  action 
or  proceeding; 

— ^Bat  this  section  does  not  apply  to  the  arrangement  of  the  calendar  or 
the  regolation  of  the  order  of  business,  nor  to  the  power  of  transferring 
the  cause  to  another  county. 


DiflqiiaUfioation  generaUy.  The  exhibi- 
tion by  a  judge  of  partisan  ifeeliniEr,  or  the 
unnecessary  expression  of  an  opinion  upon 
the  justice  or  merits  of  a  controversy,  though 
exceedingly  indecorous,  improper,  and  re{>re- 
hensible,  as  calculated  to  throw  suspicion 
upon  the  judgments  of  the  court,  and  bring 
tne  administration  of  justice  into  contempt, 
do  not  disqualify  the  judge  from  sitting. 
McCauUy  v.  WeOer,  12  CaL  523.  The  fact 
that  the  county  judge  some  time  before  be- 
longed to  an  ill^;al  association,  whose  com- 
mittee exiled  the  defendant  on  grounds  un- 
connected with  the  existing  charge,  was  held 
not  to  show  any  legal  incapacity  to  sit  on  the 
trial  People  v.  Mahoney,  18  Cal.  186.  Un- 
der our  system,  there  can  be  no  such  thing 
as  a  challen^  of  the  judge,  the  remedy  in 
case  of  criminal  partiality  being  founa  in 
impeachment  People  v.  WiUiamSy  24  CaL 
34;  affirmed,  Peo^  v.  Shuler,  28  CaL  492. 
Even  if  no  objection  is  made,  a  disqualified 
judge  has  no  right  to  act,  and  ought,  of  his 
own  motion,  to  decline  to  sit  as  judse.  In 
Oakley  \.  Aminwall,  3  Comstock,  vmere  a 
judge  sat  in  the  case  at  the  earnest  solicita- 
tion of  the  ijarty  most  interested  in  excluding 
him,  and  with  the  consent  of  both  parties,  it 
was  held  that  the  judgment  was  yitiated. 
People  Y.Dela  Owrra,  24  CaL  76.  Disquali- 
fications  of  justices  of  the  San  Francisco 
Justices'  Court,  119,  n.,  p.  68. 

iQtereet.  A  probate  judge  who  has  a  power 
of  attorney  from  any  of  the  persons  claiming 
to  be  heirs  of  the  deceased,  authorizing  him  to 
receiye  for  them  any  money  or  property  to 
which  they  might  be  entitled  from  the  estate. 


and  also  letters  offering  him  a  percentage  upon 
said  proceeds  coming  to  said  alleged  neir,  is 
interested  in  the  estate.  Oakley  y.  AapinwaU, 
3  N.  Y.  647;  Be  White,  37  CaL  190. 

It  is  no  answer  to  the  dis<^ualification  arising 
from  interest  in  the  proceedings,  to  say  that  the 
decisionjn  the  cause  was  correct.  The  stat- 
ute does  not  say  that  the  judse  is  disaualified 
to  decide  erroneously,  but  that  he  snail  not 
decide  at  aU,  except  to  arrange  the  calendar 
and  the  order  of  ousiness,  or  to  change  the 
yenue.  Me  WkUe,  37  CaL  190,  192. 

ConaangtiiDity  and  afBolty.  Where  de- 
fendant moyed  to  change  the  place  of  trial  on 
the  ground  that  the  plaintiff,  and  Joaquin 
Carifio,  the  district  judge,  were  first  cousins, 
the  court  held  the  consanguinity  to  be  within 
the  third  den^e.  2>e  la  Uuerra  y.  BurUm,  23 
Cal.  693.  Whero  the  wife  of  the  judge  was 
first  cousin  to  both  relator  and  responoent,  it 
was  held  that  the  judge  was  disqualified,  and 
that  the  rule  of  the  common  law  as  to  compu- 
tation of  the  degrees  preyailed.  People  y.  De 
la  Ouerra,  24  CaL  76.  By  the  Ciyil  Code,  in 
the  direct  line  there  are  as  many  degrees  as 
there  are  cpnerations;  thus,  the  grandson  is 
with  regard  to  his  grandfather  in  the  second 
degree.  C,  C,  13&  In  the  collateral  line, 
the  degrees  are  counted  by  generations  from 
one  of  the  relations  up  to  the  common  ances- 
tor, and  from  the  common  ancestor  to  the 
other  relation.  Thus  uncles  and  nephews 
are  related  in  the  third  degree;  cousins-ser- 
man  in  the  fourth,  and  so  on.    C.  C.  1393. 

Place  of  trial,  change  of,  for  disqualification 
of  judge,  397-8. 


171.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court  in  which  he  is 
judge,  or  in  an  action  or  proceeding  removed  therefrom  to  another  court 
for  trial  or  review,  or  in  an  action  or  proceeding  from  which  an  appeal 
may  lie  to  his  own  court. 

Ban  Franoifloo  Justices'  Court    Neither     deputy  sheriff  of  San  Francisco,  may  act  as 
justices,  their  clerk,  nor  the  sheriff,  nor  any     attorney  in  this  court.    119,  n.,  p.  59. 

172.  A  justice  of  the  Supreme  Court,  or  judge  of  the  District  Court, 
cannot  act  as  attorney  or  counsel  in  any  court  of  this  State,  except  in  an 
action  or  proceeding  to  which  he  is  a  party  on  the  record. 

173.  No  judge  or  other  elective  judicial  officer,  or  district  court  com- 
missioner, shall  have  a  partner  acting  as  attorney  or  counsel  in  any  court 
of  this  State. 
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CHAPTER  IV. 

INCIDENTAL  POWEBS  AND  DUTIES  07  JUDICIAL  OFFIOEBS. 


Sec  176.  GSeneralpoweTsofiudgesotitof  court 
177.  Powers  of  judicial  officers  as  to  con- 
duct of  proceedings  before  them. 


SEa  178.  Same. 
179.  Samie. 


7« 


§§176-182         Judicial  Officers'  Powers.   [Pabt  i,  title  ii,  chap.  v. 

176.  A  judge  may  exercise,  out  of  court,  all  the  powers  expressly  con- 
ferred upon  a  judge,  as  contradistinguished  from  the  court. 

1T7.  Every  judicial  officer  has  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  the 
proceedings  before  him,  when  he  is  engaged  in  the  performance  of  an 
official  duty;  S 

2.  To  compel  obedience  to  his  lawful  orders,  as  provided  in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding  before 
him,  in  the  cases  and  manner  provided  in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending  before  him, 
and  in  all  other  cases  where  it  may  be  necessary,  in  the  exercise  of  his 
powers  and  duties. 

178.  For  the  effectual  exercise  of  the  powers  conferred  by  the  last  sec- 
tion, a  judicial  officer  may  punish  for  contempt,  in  the  cases  provided  in 
this  Code. 

Contempt,  Jnstloes'  Court,  906.    GeneraUy,  1209. 

178.  The  justices  of  the  Supreme  Court,  and  the  judges  of  the  Distric* 
and  County  Courts,  have  power  in  any  part  of  the  State,  and  justices  of 
the  peace  within  their  respective  counties,  and  police  judges,  and  judges 
of  Municipal  Courts,  within  their  respective  cities  or  towns,  to  take  and 
certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  property,  or 
of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

Ban  Franoisoo  Jiuitioes'  Clerk.     Has  power  to  administer  oaths,  etc.,  in  any  suit  or  pro- 
ceeding in  San  Francisco  Justices'  Covat,  119  n.,  p.  57. 

CHAPTER  V. 

MISCELLANEOUS  PBOVISIONS  BESPECTING  GOUBTS  AKD  JUDICIAL  0FFICEB8. 


Sec.  182.  Subsequent  applications  for  orders, 
wlien  prohibited. 

183.  Violation  of  last  section. 

184.  No  proceeding  affected  by  a  vacancy 

in  office  of  judge,  etc 

185.  Proceedings  to  be  m  the  English  lan- 

guage, except  in  certain  counties. 


Ssa  186.  Abbreviations  and  figi^res. 

187.  Means  to  be  used  to  execute  judi- 
cial powers  in  certain  cases. 
[188.  Court  may  proceed  with  trials,  etc., 
notwithstanding  intervention  of 
another  term.  ] 


182.  If  an  application  for  an  order,  made  to  a  judge  of  a  court  in  which 
the  action  or  proceeding  is  pending,  is  refused,  in  whole  or  in  part,  or  is 
granted  conditionally,  no  subsequent  application  for  the  same  order  can 
be  made  to  any  court  commissioner,  or  any  other  judge,  except  of  a  higher 
court;  but  nothing  in  this  section  applies  to  motions  refused  for  any 
informality  in  the  papers  or  proceedings  necessary  to  obtain  the  order. 

Renewliig  application.    The  doctrine  of  then  existing  facts  were  not  presented,  by 

res  aefjudicaia,  in  its  strict  sense,  does  not  reason  of  the  surprise  or  excusable  neglect  of 

apply  to  motions  made  in  the  course  of  prac-  the  moving  partv.    It  is  quite  usual  when  a 

tice;  and  the  court  may,  upon  a  proper  snow-  motion  is  aenied,  which  tne  moving  party  de- 

in^,  allow  a  renewal  of  such  a  motion.    But  sires  to  renew,  to  have  the  entry  show  that  it 

this  leave  will  rarely  be  given  upon  the  ground  was  denied  without  prejudice,  and  leave  to 

that  the  moving  p^y  can  procure  admtional  renew  may  be  given  at  any  time  afterward, 

evidence  in  support  of  his  motion,  unless  it  Ford  v.  Dotfle,  44  CaL  636;  Bowers  v.  Cherokee 

also  appears  that  a  new  state  of  facts  has  Bob,  46  Cal.  285. 
arisen  since  the  former  hearing,  or  that  the 
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183.  A  yiolation  of  the  last  section  may  be  punished  as  a  contempt,  and 
an  order  made  contrary  thereto  may  be  revoked  by  the  judge  who  made 
it,  or  vacated  by  a  ju^e  of  the  court  in  which  the  action  or  proceeding  is 
pending. 

184.  No  proceeding  in  any  court  of  justice,  in  an  action  or  special  pro- 
ceeding pending  therein,  is  affected  by  a  vacancy  in  the  office  of  all  or  any 
of  the  judges,  or  by  the  failure  of  a  term  thereof. 

185.  Every  written  proceeding  in  a  court  of  justice  in  this  State,  or  be- 
fore a  judicial  officer,  except  in  the  counties  of  San  Luis  Obispo,  Santa 
Barbara^  Los  Angeles  and  San  Diego,  must  be  in  the  English  language, 
and  in  the  excepted  counties  may  be  either  in  the  English  or  Spanish  lan- 
guage. 

l^>aiiJflh  language,  1056. 

186.  Such  abbreviations  as  are  in  common  use  may  be  used,  and  num- 
bers may  be  expressed  by  figures  or  numerals  in  th^  customary  manner. 

187.  When  jurisdiction  is,  by  this  Code,  or  by  any  other  statute,  con- 
ferred on  a  court  or  judicial  officer,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given;  and  in  the  exercise  of  the  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by  this  Code  or  the  siaiute^ 
any  suitable  process  or  mode  of  proceeding  may  be  adopted  which  may 
appear  most  conformable  to  the  spirit  of  this  Code. 

C6tine  of  proceeding,  etc.  This  was  stead  by  the  Probate  Court.  Mawson  t.  MaW' 
held  to  apply  to  the  setting  apart  of  a  home-     son,  50  CaL  542. 

188.  The  trial  or  hearing  of  an  action,  civil  or  criminal,  in  any  court 
which  has  commenced,  and  is  in  progress,  shall  not  be  stayed  or  discon- 
tinued by  the  arrival  of  the  period  fixed  by  law  for  another  term  of  such 
court,  but  it  shall  be  lawful  for  the  court  to  proceed  with  the  trial  or  hear- 
ing, and  bring  it  to  a  conclusion,  in  like  manner  and  with  the  same  effect 
as  if  another  stated  term  of  the  court  had  not  intervened.     [Approved  March 

24;  effect  July  1,  1874.] 
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ARTICLE  I. 

JT7B0RS  IN  QENEBAL. 


SEa  190.  Jury  defined.  Sec.  193.  Trial  jury  defined. 

191.  Dinerent  kinds  of  juries.  194.  Number  of  a  trial  iury. 

192.  Grand  jury  definea.  195.  Jury  of  inquest  denneid. 


190.  A  jury  is  a  body  of  men  temporarily  selected  from  the  citizens  of 
a  particular  district,  and  invested  with  power  to  present  or  indict  a  per- 
son for  a  public  offense,  or  to  try  a  question  of  fact. 

191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

192.  A  grand  jury  is  a  body  of  men,  nineteen  in  number,  returned  in 
pursuance  of  law  from  the  citizens  of  the  county,  before  a  court  of  com- 
petent jurisdiction,  and  sworn  to  inquire  of  public  offenses  committed  or 

triable  within  the  county.     [Approved  April  3;  effect  May  1,  1876.  ] 

198.  A  trial  jury  is  a  body  of  men  returned  from  the  citizens  of  a  par- 
ticular district,  before  a  court  or  officer  of  competent  jurisdiction,  and 
sworn  to  try  and  determine,  by  a  unanimous  verdict,  a  question  of  fact. 

194.  A  trial  jury  consists  of  twelve  men,  unless  the  parties  to  the  action 
or  proceeding  agree  upon  a  less  number. 

195.  A  jury  of  inquest  is  a  body  of  men,  summoned  from  the  citizens  of 
a  particular  district,  before  the  sheriff,  coroner,  or  other  ministerial  offi- 
cer, to  inquire  of  particular  facts. 

ARTICLE  n. 

QUALIFICATIONS  AND   EXEMPTIONS   OF  JUBOBS. 


SEa  198.  Who  are  competent  to  act  as  jurors. 
199.  Who  are  not  competent  to  act  as 
jurors. 


Sec.  200.  Who  are  exempt 

201.  Who  may  be  excused. 

[202.  Affidavit  to  chtim  exemption.] 


198.  A  person  is  competent  to  act  as  a  juror,  if  he  be : 

1.  A  citizen  of  the  United  States,  an  elector  of  the  county,  whether  his 
name  be  enrolled  on  the  great  register  of  the  county,  or  not,  and  a  resi- 
dent of  the  township  at  least  three  months  before  being  selected  and 
returned; 

2.  In  possession  of  his  natural  faculties,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  language  in  which  the  pro- 
ceedings of  the  courts  are  had; 

4.  Assessed  on  the  last  assessment-roll  of  his  county,  on  property 

belonging  to  him.     [Approved  March  23,  1876;  effect  sixty  days.] 

Blector.    Everv  male  citizen  of  the  United  an  elector.  Pol  C.  1084.    That  a  juror  is  not 

States,  who  shall  nave  been  a  resident  of  the  an  elector  of  the  county  where  the  trial  is  to 

State  six  months  next  preceding  the  election,  be  had,  is  good  cause  of  challenge.  Sampgon 

and  of  the  precinct  in  which  he  claims  his  vote  v.  Sckaffer^  3  CaL  108. 
thirty  days,  and  whose  name  is  enrolled  on 

the  Great  Register  of  such  countv,  is  a  quali-  Rasident.    Absence  from  this  State,  on 

fied  elector  uiereof.  P6L,  C,  108^.    No  idiot  business  of  the  State  or  of  the  United  States, 

or  insane  person,  or  person  convicted  of  any  shall  not  affect  the  question  of  residence  of 

infamous  crime,  Ib  entitled  to  the  privilege  of  any  person.  CoMt,  Ccu,,  Art  XI,  Sec.  19. 
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Eveiy  person  has,  in  law,  a  residence.  In 
determinug  the  place  of  residence,  the  follow- 
ing rules  are  to  be  observed: 

1.  It  is  the  place  where  one  remains  when 
not  called  elsewhere  for  labor,  or  other  special 
or  temporary  purpose,  and  to  which  he  returns 
in  seasons  oi  repose; 

2.  There  can  only  be  one  residence; 

3.  A  residence  cannot  be  lost  until  another 
is  gained; 

4.  The  residence  of  the  father  during  his 
life,  and  after  his  death  the  residence  of  the 
mother,  while  she  remains  unmarried,  is  the 
residence  of  the  unmarried  minor  child; 

5.  The  residence  of  the  husband  is  the  resi- 
dence of  the  wife; 

6.  The  residence  of  an  nnmarried  minor 
who  has  a  jmrent  living,  cannot  be  changed 
by  either  his  own  act  or  that  of  his  guardian; 

7.  The  residence  can  be  changed  only  by 
the  union  of  act  and  intent  Pol,  G,  52. 

Residence  depends  upon  intention  as  well 
as  fact,   and  mere  inhabitancy  for  a  short 

Seriod,  against  the  intention  of  acquiring  a 
omicUe,  would  not  make  a  resident  within 
the  meaning  of  the  law.  People  v.  PeraUa, 
4  Cal.  175.  A  residence  of  fourteen  days  in 
Sacramento  County,  followed  by  an  absence 
of  several  months  from  the  State  with  inten- 
tion to  return  to  Sacramento  City  as  his  home, 
together  with  the  fact  that  he  did  return, 
and  had  resided  in  this  city  from  the  time  of 
his  return  up  to  the  time  of  trial,  though  such 
residence  was  for  the  brief  period  of  ^urteen 
or  fifteen  days,  was  held  sumcient  to  constitute 
a  juror  a  "resident**  The  court  said  if  he  had 
resided  but  one  day,  with  the  honafde  inten- 
tion of  making  the  county  his  home,  and  then 
left  with  the  animus  revertendi,  and  actually 
did  return,  his  residence  would  have  dated 
from  the  first  day  of  his  arrival  in  the  county, 
and  not  from  the  date  of  his  return.  People  v. 
Stonecifer,  6  CaL  410. 

The  phrase,  "resident  of  this  State,"  in  the 

second  section  of  the  Homestead  Act,   was 

held  to  mean  an  actual  and  not  a  constructive 

presence.  Bix  v.  McHenry,  7  CaL  91. 

A  domicile,  as  defined  by  Bonvier,  is  "  the 


S lace  where  a  person  has  fixed  his  ordinary 
welling,  without  a  present  intention  of  re- 
moval'^ In  testifying,  the  husband  of  the 
plaintiff  stated  that  he  resided  in  the  Territory 
of  Nevada  from  1859  to  1862;  that  he  did  not 
go  there  to  reside  permanently,  but  only  for 
a  period  of  time;  that  from  1849  to  1859,  he 
resided  in  California,  and  that  on  leaving  Ne- 
vada he  returned  to  California  to  reside,  and 
had  since  resided  therein.  The  court  held 
that  this  testimony  strongly  tended  to  prove 
that  his  domicile  was  in  this  State.  This  de- 
cision had  no  relation  to  the  law  as  to  jurors. 
Dow  V.  Oould  ^  Curry  S.  M.  Co.,  31  Cal.  650. 
Knoinrlodge  of  laniBixage.  Indictment  for 
murder.  The  court,  in  impaneling  a  trial 
jury,  of  its  own  motion  excused  six  jurors, 
on  the  ground  that  they  were  "ignorant  of 
the  language  in  which  theproceedings  of  the 
court  are  carried  on."  The  Supreme  Court 
said  it  did  not  appear  what  lan^age  the  re- 
jected jurors  spoke,  but  from  tneir  names  it 
was  (^uite  evident  that  five  of  them  spoke  the 
Spanish  and  one  the  German  language, 
from  the  character  of  the  population  of  this 
State  it  might  well  be  so,  or  they  might 
respectively  nave  spoken  Spanish,  German, 
French,  Italian  and  Russian.  Suppose  there 
were  two  or  more  languaces  besides  the  Eng- 
lish, it  would  manifestly  oe  impracticable  to 
carry  on  the  proceedings.  At  all  events,  it 
would  be  a  great  obstruction,  and  open  the 
doors  to  errors  and  misunderstandings  in- 
numerable. The  law  provided  for  inter- 
preters of  the  testimony  of  witnesses.  But 
when  the  testimony  was  closed  and  the  cause 
submitted  to  the  junr,  how  were  the  jurors, 
each  speaking  a  different  language,  to  com- 
pare views  in  the  jury  room?  The  court 
knew  of  no  law  authorizing  the  employment 
of  intorpreters.  Decision  sustainea.  PeopU 
y.  Arceo,  32  Cal.  40. 

Aaaeaemeiit.  A  person  resident  of  Men- 
docino County  at  the  time  the  assessment  for 
that  county,  oefore  the  trial,  was  made,  but 
not  on  the  assessment-roll,  was  held  not  to  be 
a  competent  juror.  People  y.  Thompson^  34 
CaL  672. 


199.  A  person  is  not  competent  to  act  as  a  jnror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  preceding 
section; 

2.  Who  has  been  convicted  of  a  felony  or  misdemeanor,  involving  moral 
turpitude. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror,  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States,  or  of  the 
State  of  California; 

2.  A  person  holding  a  county  office; 

3.  An  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomination,  following 
his  profession; 

6.  A  teacher  in  a  college,  academy  or  school; 

6.  A  practicing  physician; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hospital,  asylum, 
or  other  charitable  institution; 
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8.  Engaged  in  the  performance  of  duty  as  o£Scer  or  attendant  of  a 
county  jail,  or  the  State  prison; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of  this  State; 

10.  An  express  agent,  mail  carrier,  superintendent,  employe,  or  oper- 
ator of  a  telegraph  line  doing  a  general  telegraph  business  in  this  State, 
or  keeper  of  a  public  ferry  or  toll  gate; 

11.  An  active  member  of  the  fire  department  of  any  city,  town,  or  village 
in  the  State,  or  an  exempt  member  of  a  duly  organized  fire  company,  who 
has  become  exempt  from  juiy  duty  before  the  passage  of  this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  railroad; 

13.  A  person  who  served  as  a  juror  in  any  court  of  record  in  this  State, 
for  a  term  thereof  which  has  expired  within  a  year;  but  this  exemption 
shall  not  extend  to  a  person  who  is  summoned  as  a  juror  for  the  trial  of  a 

particular  case.     [Approved  April  3;  effect  May  1,  1876.] 

dalming  ezemptloD,  202.  department,  provisions  being  made  therefor  in  *j 

Exempt  fireman.    Every  fireman  who  has  the  by-laws  of  the  company,  "  exempt  cer-  Jf 

served  five  years  in  an  organized  iire  company  tificates  "  may  be  issuea  by  the  clerk  of  the 

in  this  State,  is  an  ''exempt  fireman,    and  county,  over  his  official  seal  and  si^atiire, 

must  receive  from  the  chier  engineer  of  the  which  entitles  the  holder  to  exemption  from  ** 

department  to  which  he  belonged,  a  certificate  military  and  jury  duty.    Pol,  C.  3339.     Every 

to  that  effect.     Every  active  fireman  must  fire    department    regularly    organized,^  may  ^*y 

have  a  certificate  of  that  fact,  signed  by  the  adopt  a  department  seal,  having  upon  it  the 

chief  of  the  fire  department,  or  the  foreman  of  arms  of  the  State,  and  the  name  of  the  partic-  *  * 

the  company  to  which  he  belongs;  such  cer-  xlI&t  fire  department  to  which  it  belones,  which 

tificates  must  be  countersigned  by  the  secre-  must  be  under  the  control  of  and  for  tne  use  of 

tary,  and  over  the  seal  of  the  company,  if  one  the  secretary,  and  be  by  him  affixed  to  exempt 

is  provided.    Either  certificate  entitles  the  certificates,  certificates  of  active  membership,  . 

holder  to  exemption  from  military  and  jurv  and  such  other  documents  as  the  by-laws  may  ,  ^ 

duty.    i*o^.C.  3338.     In  lieu  of  issuing  certifi-  provide.     The  secretary  of  every  deiMurtment 

cates  to  exempt  firemen  by  the  chief  of  the  naving  a  seal,  must  take  the  constitutional  ? 

fire  department,  as  provided  in  the  last  sec-  oath  of  office,  and  give  such  bond  as  the  by-  * 

tion,  on  the  certificate  of  the  foreman  and  sec-  laws  provide  for  the  faithful  performance  of 

retary  of  any  fire  company,  or  the  chief  of  the  his  duties.    PoL  C,  3340. 

201.  A  juror  cannot  be  excused  by  the  court  for  slight  or  trivial  cause, 
or  for  hardship,  or  inconvenience  to  his  business,  but  only  when  material 
injury  or  destruction  to  his  property,  or  that  of  the  public  intrusted  to  / 
him,  is  threatened,  or  when  his  own  health,  or  the  sickness  or  death  of  a             A 
member  of  his  family,  requires  his  absence. 

202.  If  any  person  exempt  from  liability  to  act  as  a  juror,  as  provided 
in  section  200,  be  summoned  as  a  juror,  he  may  make  and  ti'ansmit  his 
affidavit  to  the  clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment,  and  such  affidavit  shall  be  delivered  by 
the  clerk  to  the  judge  of  the  court  when  the  name  of  such  person  is  called, 
and,  if  sufficient  in  substance,  shall  be  received  as  an  excuse  for  non- 
attendance  in  person.    The  affidavit  shall  then  be  filed  by  the  clerk. 

[Approved  March  24;  effect  July  1,  1874.] 

ARTICLE  in. 

MANNER  OF   BELEOUNG  AND   BETUBNING  JUBOBS  FOR  OOtJRTS   OF   RECORD. 


Sec.  204.  List  of  persons  to  serve  as  jurors  to 
he  mJBule  hy  supervisors  [and 
judges.] 

205.  How  selection  shall  he  made. 

206.  List  to  contain  one  name  for  every 

one  hundred  inhabitants. 
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Sec  207.  Person  who  ser\'ed  as  juror  during 
preceding  year  not  to  be  selected. 
[Repealed.] 

208.  List  to  be  placed  with  clerk. 

209.  Duty  of  clerk  on  receiving  lists. 

210.  Regular  jurors  to  serve  one  year. 

211 .  r  How  names  drawn  from  boxe&  ] 
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204.  Th^  district  judges  of  the  several  judicial  districts  within  or  em- 
bracing part  of  the  city  and  county  of  San  Francisco,  and  the  county  judge, 
probate  judge,  and  judge  of  the  Municipal  Criminal  Court  of  said  city  and 
county,  or  a  majority  of  such  judges,  must  meet  in  said  city  and  county  in 
the  month  of  December  of  each  year,  at  the  time  and  place  designated  by 
the  county  judge,  and  select  a  list  of  persons  to  serve  as  grand  jurors  in 
the  County  Court,  and  another  list  of  persons  to  serve  as  trial  jurors  in 
the  courts  of  record,  held  in  said  city  and  county  for  the  ensuing  year. 
And  the  board  of  supervisors  of  each  of  the  other  counties  of  the  State 
must,  at  its  first  regular  meeting  in  each  year,  or  at  any  other  meeting,  if 
neglected  at  the  first,  make  a  list  of  persons  to  serve  as  jurors  in  the  courts 
of  record,  in  their  respective  counties,  until  a  new  list  is  provided. 

[Approved  April  3;  efifect  May  1,  1876.] 

205.  They  must  proceed  to  select  and  list  from  those  assessed  on  the      /} 
assessment-roll  of  the  previous  year,  suitable  persons,  competent  to  serve 

as  jurors;  and  in  making  such  selection,  they  must  take  the  names  of  such    I  %^  I 
only  as  are  not  exempt  from  serving;  who  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  fair  character,  of  approved  integ- 
rity, and  of  sound  judgment. 

206.  The  lists  to  be  made  by  the  board  of  supervisors  shall  contain  not 

less  than  one  hundred  names  and  not  more  than  one  thousand  names,  and  /) 
the  grand  jury  list  for  the  city  and  county  of  San  Francisco  shall  contain 
not  less  than  one  hundred  and  fifty  names  and  not  more  than  one  hundred 
and  eighty  names,  and  the  trial  jury  list  for  said  city  and  county  shall 
contain  not  less  than  eight  hundred  names  and  not  more  than  twelve 
hundred  names;  and  within  the  limit-s  above  prescribed,  the  said  list  shall 
contain  the  names  of  as  many  persons  as  will,  in  the  judgment  of  the 
judges  or  the  board  of  supervisors,  be  required  as  jurors  in  the  county 
during  the  year  next  ensuing.  The  names  for  all  such  lists  shall  be 
selected  from  the  different  wards  or  townships  of  the  respective  counties, 
in  proportion  to  the  number  of  inhabitants  therein,  as  nearly  as  the  same 
can  be  estimated  by  the  persons  making  such  lists.     [Approved  April  3;  effect 

May  1,  1876.] 

207.  [Eepealed  May  1,  1876.] 

208.  Certified  lists  of  the  persons  selected  to  serve  as  jurors  must  at    ^ 
once  be  placed  in  the  possession  of  the  county  clerk.  /  ^^  '<  / 

209.  On  receiving  such  lists,  the  clerk  must  file  the  same  in  his  office, 
and  write  down  the  names  contained  therein  on  separate  pieces  of  paper,  .^^^ 
of  the  same  size  and  appearance,  and  fold  each  piece  so  as  to  conceal  the 
name  thereon,  and  in  the  city  and  county  of  San  Francisco,  he  shall  deposit  /  S  , 
the  pieces  having  on  them  the  names  of  persons  selected  to  serve  as  grand 
jurors,  in  a  box  to  be  called  the  "  grand  jury  box,"  and  those  having  on 
them  the  names  of  persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 
called  the  **  trial  jury  box,"  and  in  the  other  counties  of  the  State  he  shall 
deposit  the  said  pieces  in  a  box  to  be  called  the  ''jury  box."    [Approved 

April  3;  effect  May  1,  1876.] 
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210.  The  persons  whose  names  are  so  returned  are  known  as  regular 
jurors,  and  must  serve  for  one  year,  and  until  other  persons  are^  selected 
and  returned. 

During  1876  names    of   grand   and  trial     in  which  same  were  placed.  Sec.  12  of  act  ap- 
jurors  are  to  be  drawn  from  the  "jury  boxes"     proved  April  3,  1876. 

5211.  In  the  city  and  county  of  San  Francisco,  the  names  of  persons  for 

(^     ^and  jurors  shall  be  drawn  from  the  "grand  jury  box,"  and  the  names 

i/-S^^  persons  for  trial  jurors  shall  be  drawn  from  the  "trial  jury  box,"  and, 

l^    in  the  other  counties  of  the  State,  the  names  of  persons,  whether  for  grand 

jurors  or  trial  jurors,  shall  be  drawn  from  the  "jury  box."    [Approved 

April  3;  effect  May  1,  1876.] 
note  210. 

ARTICLE  IV. 

TIME  AlO)  MA2TNER   OF  DEAWINQ  JUB0B8  FOB  COURTS   OF  BECOBD. 


Sec.  214.  Juiy  to  be  drawn  upon  the  order  of 
the  judge. 

215.  Clerk  to  notify  county  judge  and 

sheriff  of  time  of  drawing. 

216.  Sheriff  and  judge  to  witness  draw- 

ing. 


Sec.  217.  Drawing,  when  to  be  adjourned. 

218.  Shall  j)rooeed,  when. 

219.  Drawine^,  how  conducted. 

220.  After  aajoumment  of  court,  dispo- 

sition to  be  made  of  ballots. 

221.  Copy  of  list  to  be  furnished  by  clerk. 


214.  Before  the  commencement  of  any  term  of  court  the  judge  thereof, 
if  a  jury  will  be  required  therefor,  must  make  and  file  with  the  county 
clerk  an  order  that  one  be  drawn.  The  number  to  be  drawn  must  be 
named  in  the  order.  If  to  form  a  grand  jury,  it  must  be  not  less  than 
twenty-five,  and  not  more  than  thirty,  and  if  to  form  a  trial  jury,  such  num- 
ber as  the  judge  may  direct;  and  the  time  must  be  designated  at  which 

the  drawing  will  take  place.    [Approved  April  3;  effect  May  1,  1876.] 

IL         215.  Before  the  drawing,  the  clerk  must  notify  the  sheriff  and  county 

t  I  j^^g®  ^'  *^®  *^^®  appointed  for  such  drawing.      [Approved  March  24;  eflCect  July 
jfe*5      1,1874.] 

216.  At  the  time  so  appointed,  the  sheriff,  in  person  or  by  depuiy,  and 
the  county  judge,  must  attend  at  the  county  clerk's  office  to  witness  such 
drawing;  and  if  they  do  so,  the  clerk  must,  in  their  presence,  proceed  to 
draw  the  jurors. 

217.  If  the  officers  named  iR>  not  appear,  the  clerk  must  adjourn  the 
drawing  till  the  next  day,  and,  by  written  notice,  require  two  electors  of 
the  county  to  attend  such  drawing  on  the  adjourned  day.    [Approved  March 

24;  effect  July  1,  1874.] 

218.  If,  at  the  adjourned  day,  the  sheriff,  county  judge,  and  electors,  or 
any  two  of  such  persons,  appear,  the  clerk  must  in  their  presence  proceed 
to  draw  the  jurors. 

219.  The  clerk  must  conduct  such  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  jiames  of  jurors  returned  to 
i  /him,  from  which  jurors  are  required  to  be  drawn,  so  as  to  mix  the  slips 

'of  paper  upon  which  such  names  were  written,  as  much  as  possible; 

2.  He  must  then  publicly  draw  out  of  the  box  as  many  such  slips  of 
paper  as  are  ordered  by  the  judge; 

3.  A  m%iite  of  the  drawing  must  be  kept  by  one  of  the  attending 
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officers,  in  which  must  be  entered  the  name  contained  on  every  slip  of 
paper  so  drawn,  before  any  other  slip  is  drawn; 

4.  If,  after  drawing  the  whole  number  required,  the  name  of  any  person 
has  been  drawn  who  is  dead  or  instoe,  or  who  has  permanently  removed 
from  the  county,  to  the  knowledge  of  the  clerk  or  any  other  attending 
officer,  an  entry  of  such  fact  must  be  made  in  the  minute  of  the  drawing, 
and  the  slip  of  paper  containing  such  name  must  be  destroyed; 

6.  Another  name  must  then  be  drawn,  in  place  of  that  contained  on  the 
slip  of  paper  so  destroyed,  which  must,  in  like  manner,  be  entered  in  the 
minutes  of  the  drawing; 

6.  The  same  proceedings  must  be  had  as  often  as  may  be  necessary, 
/until  the  whole  number  of  jurors  required  are  drawn; 

7.  The  minute  oi  the  drawing  must  then  be  signed  by  the  clerk  and  the 
attending  officers  or  persons,  and  filed  in  the  clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for  trial  jurors, 
and  of  those  drawn  for  grand  jurors,  with  their  places  of  residence,  and 
specifying  for  what  court  they  were  drawn,  must  be  made  and  certified  by 
the  clerk  and  the  attending  officers  or  persons,  and  delivered  to  the  sheriff 
of  the  county. 

220.  After  a  drawing  of  persons  to  serve  as  jurors,  the  clerk  must  pre" 
serve  the  ballots  drawn;  and,  at  the  close  of  the  term  of  the  court  foi 
which  the  drawing  was  had,  must  replace  in  the  box  from  which  they  wen 
taken,  all  ballots  which  have  on  them  the  names  of  persons  who  did  nol 
scfrve  as  jurors  for  the  term,  and  who  were  not  excused  because  they  wen 

exempt  or  incompetent.      [Approved  April  3;  effect  May  1,  1876.] 

221.  The  county  clerk  must  furnish  any  person  applying  therefor,  andf 
paying  the  fees  allowed  by  laW  for  the  same,  a  copy  of  the  list  of  jurors-^ 
drawn  to  attend  any  court. 

ARTICLE  V. 

■MANNSE  OF  SUMMONINe  JTUBOBS  FOB  C0UBT8   OF  RBOOBD. 


"Sec.  225.  Sheriff  to  Bummon  jurors,  how. 

236,  Court  may  order  jury  drawn,  when. 


Sec.  227.  When  jury  may  he  completed  from 
the  body  of  the  county. 
[228.  Elisor's  compensation.] 


225.  As  soon  as  he  receives  the  list  of  jurors  drawn,  the  sheriff  must 
summon  the  persons  named  therein  to  attend,  by  giving  personal  notice 
to  each,  or  by  leaving  a  written  notice  at  his  place  of  residence,  with  some 
person  of  proper  age,  and  must  return  the  list  to  the  court  at  the  opening 
thereof,  specifying  the  names  of  those  who  were  summoned  and  the 
manner  in  which  each  person  was  notified. 

Time  for  ratom  is  directory,  not  mandatory.  Mowry  v.  Starbucks  4  CaL  275. 

2526.  Whenever  jurors  are  not  drawn  and  summoned  to  attend  any  court 
of  record,  or  a  sufficient  number  of  jurors  fail  to  appear,  such  court  may, 
in  its  discretion,  order  a  sufficient  number  to  be  forthwith  drawn  and 
summoned  to  attend  the  court;  or  it  may,  by  an  order  entered  on  its  min- 
utes, direct  an  elisor,  elected  by  the  court*  or  the  sheriff  of  the  couniy, 
forthwith  to  summon  so  mauy  good  and  lawful  men  of  the  county  to  serve 
as  jurors  as  the  case  may  require.  And  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  by  the- preceding  section.    [Approved  ^ 

March  24;  effect  July  1,  1874.]  \ 
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Jury  not  drawn,  ato.  This  means  drawn 
according  to  law  and  summoned  accordinj?  to 
law.  If  an  ascertained  failure  occur  in  either 
of  these  respects,  the  authority  of  the  court  to 
order  jurors  to  be  summoned  from  the  body 
of  the  county  is  clear.  People  v.  Devine,  46 
Cal.  47. 

If  no  trial  jury  has  been  drawn  before  the 
term,  and  a  necessity  for  one  arises  during  the 
term,  the  District  Court  may  order  a  trial 
jury  to  be  summoned  by  the  sheriff.  It  is 
immaterial  whether  the  cause  for  this  neces- 
sity arose  before  or  after  the  commencement 
of  the  term.   People  v.  WiUiamSf  43  CaL  344. 


This  section  applies  to  a  grand  jury.  People  v. 
McDonell,  47  Cal  136. 

Eliaor.  The  sheriff  being  the  party  inter- 
ested, there^  is  an  obvious  propriety,  if  the 
other  party  insists  upon  it,  in  trying  the  case 
by  a  jury  m  the  selection  of  which  he  had  no 
agency.  The  statute  seems  to  leave  the  order- 
ing of  a  trial  jury  to  the  discretion  of  the 
court,  to  be  governed  by  its  sense  of  the  nece»- 
sity  of  so  doing.  In  this  case  the  court  held 
that,  there  being  no  coroner,  the  appointment 
of  an  elisor  was  proper.  Pa>checo  v.  HwMdcker^ 
14  Cal.  123-4. 


227.  When  there  are  not  competent  jnrors  enough  present  to  form  a 
panels  the  court  may  direct  the  sheriff  or  an  elisor  elected  by  the  court  to 
summon  a  sufficient  number  of  persons,  having  the  qualification  of  jurors, 
to  complete  the  panel,  from  the  body  of  the  county,  and  not  from  the  by- 
standers; and  the  sheriff  or  elisor  must  summon  the  number  so  ordered 
accordingly,  and  return  the  names  to  the  court.     [Approved  March  24;  effect 

July  1,  1874.] 

Bee  notes  to  last  sect^n. 

228.  An  elisor  who  shall,  by  the  order  of  a  court  of  record,  summon 
persons  to  serve  as  jurors,  shall  be  entitled  to  a  reasonable  compensation 
for  his  services,  which  must  be  fixed  by  the  court,  and  paid  out  of  the 

county  treasury.     [Approved  April  3;  effect  May  1,  1876.] 


ARTICLE  VI. 

MANNER  OF  SUMMONING  JURORS  FOR  COURTS  NOT  OF  RECORD. 

Section  230.  Jurors  for  Police  and  Justices*  Courts,  by  whom  summoned. 

231.  How  summoned. 

232.  Officer's  return. 

280.  When  jurors  are  required  in  any  Police  or  Justice's  Court,  they 
must,  upon  the  order  of  the  judge  or  justice  thereof,  be  summoned  by  the 
sheriff,  marshal,  policeman  or  constable  of  the  jurisdiction. 

281.  Such  jurors  must  be  summoned  from  the  persons  resident  of  the 
city  or  township,  competent  to  serve  as  jurors,  by  notifying  them  orally 
that  they  are  so  summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  require^. 

282.  The  officer  summoning  such  jurors  must,  at  the  time  fixed  in  the 
order  for  their  appearance,  return  it,  with  a  list  of  the  persons  summoned 
indorsed  thereon. 

ARTICLE  Vn. 

MANNER  OF   SUMMONING  JURIES  OF  INQUEST. 

Section  235.  How  summoned. 

285.  Juries  of  inquest  must  be  summoned  by  the  officer  before  whom 
the  proceedings  are  had,  or  any  sheriff,  policeman,  or  constable,  from  the 
persons  resident  of  the  county  competent  to  serve  as  jurors,  by  notifying 
them  orally  that  they  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 
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ARTICLE  Vin. 

OBEDIENCE  TO  SUMMONS,  HOW  ENFOBOBD. 

Section  238.  Obedience  to  sammons,  how  enforced. 

238.  Any  juror  summoned  who  willfully,  and  without  reasonable  excuse, 
fails  to  attend,  may  be  attached  and  compelled  to  attend,  and  the  court 
may  also  impose  a  fine  not  exceeding  one  hundred  dollars,  upon  which 
execution  may  issue.  If  the  juror  was  not  personally  served,  the  fine 
must  not  be  imposed  until,  upon  an  order  to  show  cause,  an  opportunity 
has  been  offered  the  juror  to  be  heard. 


ARTICLE  IX. 

OF  IMPANELINa  A  OEAND  JUBT. 


Sec.  241. 

242. 


.  Grand  jury,  when  to  be  impaneled.  I  SEa  243.  Jmy  to  be  impaneled  as  prescribed 
.  Grand  jury,  how  constituted.  i  in  Penal  Code. 

241.  At  the  opening  of  each  regular  term  of  the  County  Court  (unless 
otherwise  directed  by  the  judge),  and  as  often  thereafter  as  to  the  judge 
may  seem  proper,  a  grand  jury  may  be  impaneled. 

242.  When,  of  the  jurors  summoned  and  not  excused,  nineteen  are 
present,  they  shall  constitute  the  grand  jury.  If  more  than  nineteen  of 
such  persons  are  present,  the  clerk  must  write  their  names  on  separate 
ballots,  which  he  must  fold  so  that  the  names  cannot  be  seen,  place  them 
in  a  box,  and  draw  out  nineteen  of  them ;  and  the  persons  whose  names 
ore  on  the  ballots  so  drawn  shall  constitute  the  grand  jury.  If  less  than 
nineteen  of  such  persons  are  present,  the  panel  may  be  ^lled  as  proyided  in 
226.  And  whenever,  of  the  persons  summoned  to  complete  a  grand  jury, 
more  shall  attend  than  are  required,  the  requisite  number  shall  be  ob- 
tained by  writing  the  names  of  those  summoned  and  not  excused,  on 
ballots,  depositing  them  in  a  box,  and  drawing    as  above  provided. 

[Approved  April  3;  effect  May  1,  1876.] 

248.  Thereafter  such  proceedings  shall  be  had  in  impaneling  the  grand 
jury  as  are  prescribed  in  Part  II  of  the  Penal  Code. 
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ARTICLE  X. 

OF  DfPANELIKa  TRIAL  JUBT  IN  COUBTS  OF  BECOBD. 

Section  246.  Clerk  to  call  list  of  jurors  summoned,  etc. 

247.  Jury  to  be  impaneled  as  prescribed  in  Part  IL 

246.  At  the  opening  of  court,  on  the  day  trial  jurors  have  been  sum- 
moned to  appear,  the  clerk  must  call  the  names  of  those  summoned,  and 
the  court  may  then  hear  the  excuses  of  jurors  summoned.  The  clerk  must 
then  write  the  names  of  the  jurors  present  and  not  excused,  upon  separate 
slips  or  ballots  of  paper,  and  fold  such  slips  so  that  the  names  are  con- 
cealed, and  then,  in  the  presence  of  the  court,  deposit  the  slips  or  bal- 
lots in  a  box,  which  must  be  kept  sealed  until  ordered  by  the  court  to  be 
opened. 

247.  When  thereafter  an  action  is  called  for  trial  by  the  court,  such 
proceedings  shall  be  had  in  impaneling  the  trial  jury  as  are  prescribed  in 
Part  11  of  this  Code.  [600-4.] 
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ARTICLE  XI. 

OF  IMPANEUNG  A  TBIAL  JTJBT  IN  COURTS  NOT  OF  BECOBD. 

Section  250.  ProceedingB  in  forming  jury  in  courts  not  of  record. 
251.  Uow  impaneled. 

250.  At  the  time  appointed  for  a  jury  trial,  in  Police  or  Justices'  Courts, 
the  list  of  jurors  summoned  must  be  called,  and  the  names  of  those  attend- 
ing must  be  written  upon  separate  slips  of  paper,  folded  so  as  to  conceal 
the  names,  and  placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

251.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury  must  be  im- 
paneled as  provided  in  the  Penal  Code.  If  a  civil  one,  as  provided  in 
Part  n  of  this  Code.  [600-4.] 

ARTICLE  Xn. 

OF  DCPANELINQ  JUBIB8  OF  INQITEST. 

Section  254.  Mode  and  manner  of  impaneling. 

254.  The  mode  and  manner  of  impaneling  juries  of  inquest  are  pro- 
vided for  in  the  provisions  of  the  different  codes  relating  to  such  inquests. 

CHAPTER   II. 

OF  COURT  OOMIOSSIONERS. 

Section  258.  Court  Commissioners,  how  appointed. 
259.  Powers  of  Court  Commissioners. 

5258.  The  District  Courts  may  appoint,  for  each  county  of  their  re* 
spective  districts,  a  commissioner,  to  be  designated  as  ''Court  Commis- 
sioner" of  the  county.  If  portions  of  a  single  county  are  assigned  to 
different  districts,  then  a  commissioner  may  be  appointed  to  reside  in 
each  portion  of  the  county  thus  assigned. 

Conatltatloiial  provision,  262  n. 

258.  Eyery  such  commissioner  has  power : 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and  writs  (exce]. 
orders  or  writs  of  injunction)  in  the  District  and  County  Courts  of  tV 
county  for  which  he  is  appointed; 

2.  To  take  proof  and  report  his  conclusions  thereon,  as  to  any  matter  ^. 
fact  (other  than  an  issue  of  fact  raised  in  the  pleadings),  upon  which  in- 
formation is  required  by  the  court;  but  any  party  to  the  proceedings  may 
except  to  such  report  within  four  days  after  written  notice  that  the  sar 
has  been  filed,  and  may  argue  his  eiceptions  before  the  court,  on  gi 
notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  whenever  the  samt? 
may  be  required  in  actions  or  proceedings  in  such  District  and  County 
Courts,  and  to  examine  the  sureties  thereon  when  an  exception  has  been 
taken  to  their  sufficiency,  and  to  administer  oaths  and  affirmations,  and 
take  affidavits  and  depositions  in  any  action  or  proceeding  in  any  of  the 
courts  of  this  State,  or  in  any  matter  or  proceeding  whatever. 

Power  of  coTirt  to  enforce  order  in  pro>  Renewed  appUcatiou  for  order  after  re- 
eeedinss  before  a  person  or  persons  empowered  fusal,  162-3. 
to  conduct  judicial  investigation  under  its  au- 
thority, 128,  S.  2.  Isaoe  of  fact.    An  issue  of  fact  arises  when 
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a  hurt  or  concliision  of  law  is  maintained  by 
one  party,  and  is  controverted  by  the  other 
in  the  pleadinss  (590,  post).  A  determination 
of  an  issue  of  fact  is  the  verdict  or  decision 
which  is  sought  to  be  set  aside  when  a  new 
trial  is  asked  under  the  Code.  There  must 
have  been  a  trial  of  an  issue  raised  under  the 
pleadings  or  the  proviaious  of  the  Practice 
Act,  in  regard  to  new  trials,  do  not  apply  to 
the  report  of  the  referee.  Evidently,  there- 
fore, if  a  collateral  matter  not  raised  by  the 
pleadings,  be  sent  to  a  referee  for  the  infor- 
mation of  the  court,  it  is  not  necessary  to 
bring  the  action  of  the  referee  before  the  court 
for  review.  In  cases,  for  instance,  of  an  ac- 
tion by  the  vendor  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  all 
the  issues  might  be  tried  before  the  court; 
and  in  case  the  performance  of  the  contract 
be  adjudged,  a  referee  might  be  appointed  to 
ascertain  if  the  propertv  had  been  incum- 
bered. The  referee  mignt  be  called  to  try  a 
contested  question;  but  it  would  not  be  the 
trial  of  an  issue,  and  the  decision  of  the  ref- 
eree would  not  be  binding  upon  the  court 
until  adopted  by  it.  It  would  not  be  such  a 
decision  as  would  necessitate  a  motion  for  a 


new  trial  by  the  party  aggrieved.  So  of  cases 
where  a  collateral  matter  is  sent  to  a  referee 
or  commissioner  for  trial  The  finding  of  a 
referee  in  such  a  case  is  not  the  finding  of  the 
facts,  which  takes  the  place  of  the  finding  of 
the  court  (644,  post).  The  provision  in  645, 
that  the  decision  of  the  referee  may  be  ex- 
cepted to  and  reviewed  in  like  manner  as  if 
made  by  the  court,  has  reference  to  what  im- 
mediately precedes  it,  and  is  confined  to  those 
cases  where  the  report  stands  as  the  finding 
of  the  court  In  a  suit  asking  an  accounting 
it  may  be  argued  with  plausibility  that  the 
taking  of  an  account  and  the  ascertainment 
of  a  balance  due  is  within  the  issues  made  by 
the  pleadings,  and  that  when  the  case  has 
been  partialTv  tried  by  the  court,  and  the  in- 
terlocutory decree  entered,  it  is  sent  to  the 
referee  to  complete  Hie  trial.  But  the  court 
held  this  not  the  correct  view.  The.  isttue 
raised  by  the  pleadinas  is  plaintiff's  right  to 
have  an  account  taken,  and  the  principles 
upon  which  the  account  should  be  taken,  if 
at  all,  is  not  settled  by  the  pleading;  but  the 
accounting  ordered  may  be  veiy  difierent  from 
that  claimed.  Harris  v.  S,  F,  8,  JR,  Co.f  41 
CaL  404. 
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CHAPTER  I. 

OF  MINISTEBIAL  OFFICERS  QENERALLT. 
Sec.  262.  Election,  powers  and  duties,  where  prescribed. 

262.  The  modes  of  election,  powers  and  duties  of  the  attorney-general, 
clerk  of  the  Supreme  Court,  reporter  of  the  Supreme  Court,  clerks,  sheriffs, 
and  coroners,  are  prescribed  in  The  Political  and  Penal  Codes. 


OoDStitatioiial  providon.  The  Legisla- 
ture shall  provide  for  the  election  of  a  clerk  of 
the  Supreme  Court,  county  clerks,  district 
attorneys,  sheriffs,  and  other  necessary  offi- 
cers, and  shall  fix  by  law  their  duties  and 
compensation.  County  clerks  shall  be  ex 
officio  clerks  of  the  courts  of  record  in  and 
for  their  respective  counties.  The  Legislature 
may  also  provide  for  the  appointment  by  the 
several  District  Courts  of  one  or  more  com- 
missioners in  the  several  counties  of  their 
respective  districts,  with  authority  to  perform 
chamber  business  of  the  judges  of  tne  Dis- 
trict Courts  and  County  Courts,  and  also  to 
take  depositions,  and  to  perform  such  other 
business  connected  with  the  administration  of 
justice  as  may  be  prescribed  by  law.  Const, 
Cal,,  Art  VI,  Sec  11. 

GonstablaA.  PoL  C.  4314.  Constables  must 
attend  the  courts  of  justices  of  the  peace 
within  their  townships,  whenever  so  required, 
and  within  their  counties  execute,  serve  and 


return  all  process  and  notices  directed  or  de- 
livered to  them  by  a  justice  of  the  peace  of 
such  county,  or  by  any  competent  authority. 

PoL  C.  4315.  All  the  provisions  of  Article 
IV  of  this  chapter  [Pol.  C,  4175-4193,  see 
below],  except  the  fourth  and  sixth  subdi- 
visions of  section  4176,  apply  to  constables, 
and  govern  their  powers,  auties,  and  liabili- 
ties. San  Francisco;  office  of  constable  abol- 
ished, 119,  n. 

county  ClarkB.  The  county  clerk  must: 
1.  .Take  chaise  of  and  safely  keep,  or  dispose 
of  according  to  law,  all  books,  papers  and 
records  which  may  be  filed  or  deposited  in  his 
office. 

2.  Act  as  clerk  of  the  Board  of  Supervisors, 
and  as  clerk  of  the  District,  County  and  Pro- 
bate Courts,  and  attend  each  term  thereof, 
and  upon  the  judges  at  chambers  when  re- 
quired. 

3.  Issue  all  process  and  notices  required 
to  be  issued;  enter  all  orders,  judgments  and 
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decrees  proper  to  be  entered;  keep  in  each 
court  a  docket,  in  which  must  be  entered  the 
title  of  each  cause,  with  the  date  of  its  com- 
mencement, a  memorandum  of  everv  subse- 
quent proceeding  therein,  with  the  date 
thereof,  and  a  list  of  all  the  fees  charged. 

4.  Keep  for  the  District  and  County  Courts, 
in  separate  volumes,  an  index  of  all  suits,  la- 
beled *' General  Index — Plaintiffs,"  each  page 
of  which  must  be  divided  into  seven  columns, 
under  their  respective  heads,  alphabetically 
arranged  as  follows:  "Number  of  suit, 
'Tlaintiffs,"  "Defendants,"  "Date  of  judg- 
ment," "Number  of  judgment,"  "Pace  of 
entry  of  judgment  in  judgment-book,"  "Page 
of  minute-book  of  District  Court;"  also  an 
index  labeled  "General  Index — Defendants," 
each  page  of  which  must  be  divided  into  seven 
columns,  under  their  respective  heads,  alpha- 
betically arranged  as  follows:  "Number  of 
suit,"  "Defendants,"  "Plaintiffs,"  "Date  of 
judgment,"  "Number  of  judgment,"  "Page 
of  entr^  of  judgment  in  judgment-book," 
"Page  m  order-lKK>k  of  District  Court."  PoL 
C.  42Q4.  He  must  keep  such  other  records 
and  perform  such  other  duties  as  are  pre- 
scribed by  law.  Pol.  C.  4205.  He  must  have 
his  office  at  the  county  seat,  and  keep  it  open 
from  9  A.  M.  to  5  P.  M.  every  day  except  holi- 
days. Pol.  C.  4116.  Clerk  must  keep  register 
of  actions.  1052,  post. 

San  Franoisoo  County  Clerk.  The  Codes 
are  to  be  construed  as  though  each  had  been 
passed  on  the  first  day  of  the  session  of  the 
Legislature  of  1872-3;  and  if  the  provisions  of 
any  law  passed  at  that  session  contravene  or 
are  inconsistent  with  the  provisions  of  the 
Codes,  the  provisions  of  the  law  are  to  prevail. 
An  act  of  tne  Legislature  was  approved  Feb- 
ruary 2,  1872  {State.  1871-2,  p.  58),  as  to  the 
duties  of  the  county  clerk  of  San  Francisco, 
which  took  effect  immediately,  and  is  no 
doubt  in  force,  notwithstanding  the  Codes. 
By  section  1  thereof,  the  county  clerk  of 
the  city  and  county  of  San  Francisco  shall 
keep  open  his  office,  and  all  offices  attached 
to  the  various  courts  of  which  he  is  the 
clerk,  within  said  cit;^  and  countv,  for 
the  transaction  of  business,  every  day  in 
the  year  except  Sunday,  New  Year's  Day, 
Twenty-second  of  February,  Fourth  of  July, 
Thanksgiving,  Christmas  Day,  and  on  the 
days  on  which  the  eeneral  and  the  special  judi- 
cial elections  are  held,  from  jiine  o'clock  in 
the  forenoon  to  the  hour  of  four  o'clock  in  the 
afternoon.  By  section  2,  he  shall  take  charge 
of,  and  safely  keep,  or  dispose  of  according  to 
law,  all  books,  papers  and  records  which  are, 
or  may  be,  filed  or  deposited  in  his  office,  and 
of  all  the  courts  of  wnich  he  is  clerk;  and  he 
shall  not  allow  any  paper,  files,  or  records  to 
leave  his  custody,  except  when  required  by 
the  judges  of  the  courts,  to  be  usea  by  them 
or  either  of  them.  By  section  3,  no  judge  or 
other  officer  of  any  court  shall  make  any  order 
for  the  delivery  by  the  county  clerk  of  said 
city  and  county,  of  any  paper,  files  or  records 
in  his  custody;  nor  shall  tne  courts  or  judges 
thereof  have  any  power  to  make  orders  for  the 
delivery  of  any  certificate  of  incorporation, 
bonds,  or  other  papers,  filed  with  the  said 
county  clerk.  'When  any  of  said  papers  are 
required  for  evidence,  in  any  of  the  courts 


within  said  county,  the  county  clerk,  or  his 
deputies,  shall  produce  the  same,  under  sub- 
pNoena,  or  order  of  the  court,  or  furnish  cer- 
tified copies  of  the  same  on  application,  on 
payment  to  said  clerk  for  said  copies,  at  the 
rate  of  ten  cents  per  folio  for  each  one  hundred 
words,  which  shall  be  allowed  said  clerk,  to 
be  used  and  disbursed  by  him  for  copying  as 
aforesaid.  By  section  4,  neither  the  county 
clerk  nor  any  of  his  deputies  shall  be  required 
to  attend  as  witnesses,  in  their  official  capaci- 
ties, outside  of  the  city  and  county  of  San  Fran- 
cisco, unless  his  expenses  be  paid  at  the  rate 
of  ten  cents  per  mile  to  and  from  the  place  he 
may  be  required,  and  five  dollars  a  day  for 
each  day's  attendance.  By  section  5,  all  acts 
and  parts  of  acts,  so  far  as  they  conflict  with 
this  act,  are  hereby  repealed.  As  to  testi- 
mony, etc.,  in  divorce,  publication  of  filing 
of  complaint  in  attachment  suits,  see  1892  n. 

Deputies.  In  all  cases  not  otherwise  pro-» 
vided  for,  each  deputy  possesses  the  powers 
and  may  petform  the  duties  attached  by 
law  to  the  office  of  his  principal.  Pol.  C.  865. 
Every  county  and  township  officer,  except 
county  judge,  supervisor  and  justice  of  the 
peace,  may  appoint  as  many  deputies  as  may 
be  necessary  for  the  faithful  and  prompt  dis- 
charge of  the  duties  of  his  office.  Pol.  OC  41 12. 
The  appointment  of  deputies,  clerks,  and  sub- 
ordinate officers  of  counties,  districts,  and 
townships,  must  be  made  in  writing,  and  filed 
in  the  office  of  the  county  clerk.  Pol.  C  4113. 
Whenever  the  official  name  of  an^  principal 
officer  is  used  in  any  law  confernnc  power, 
imposing  duties  or  liabilities,  it  inctuaes  his 
deputies.     Pol.  C.  4114. 

At  common  law  there  can  be  no  question 
but  that  the  deputy,  where  the  power  to  ap- 
point one  existed,  had  full  power  to  do  any  and 
all  acts  which  his  principal  might  perform  by 
virtue  of  his  office.  MitUer  v.  BoggSf  25  Cai. 
183,  184;  Parker  v.  KeU,  1  Salkeld,  95.  See 
also  Emmal  v.  WM,  36  Cal.  202. 

The  general  rule  of  the  common  law  is,  that 
officers  who  exercise  judicial  functions  cannot 
act  by  deputy,  but  those  who  exercise  merely 
mmiaterial  functions  may,  without  express 
authority  to  that  effect.  Accordingly,  it  was 
early  settled  that  a  sheriff,  in  the  exercise  of 
his  ministerial  functions,  could  act  by  deputy; 
but  otherwise  in  respect  to  his  judicial  func- 
tions, because  no  express  authority  to  that 
effect  was  given  in  his  patent.  Owynne  on  Sher' 
ifs,  38.  So  in  respect  to  constables.  Medhurst 
v.  Waite,  3  Burr,  1259;  Bex  v.  Clarke,  1  Dum- 
ford  and  East,  679;  WHleoek  on  Con&tables^ 
17,16. 

The  statute  of  1850  in  relation  to  constables, 
was  silent  as  to  the  appointment  of  deputies. 
Stats.  1850,  p.  263.  Such  being  the  case, 
the  court  held  the  rule  of  the  common  law 
applied,  and  that  constables  might  act  by 
deputy  in  the  exercise  of  their  ministerial 
functions.  Taylor  v.  Brown,  4  Cal.  188;  Job' 
son  V.  Fennell,  35  CaL  712. 


By  Pol.  C.  4332-3,  sheriffs,  county 
clerks,  coroners,  elisors  and  constables,  are 
not  in  any  case,  except  for  the  State  or  county, 
to  perform  any  official  services,  unless  upon 
the  prepayment  of  the  fees  prescribed  for  such 
services,  except  in  proceedings  upon  habeas 
corpus,  in  which  no  fee  or  compensation  of 
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an^  kind  most  be  chai^ged  or  received  by  any 
officer  for  duties  petformed  or  services  ren- 
dered. On  payment  of  his  fees,  the  officer 
must  peifoim  the  services  required,  and  for 
every  tailure  or  refusal  to  perform  official  duty 
when  the  fees  are  tenderea,  the  officer  is  liable 
on  his  official  bond. 

PlnralUt  olBo»-holdexB,  how  to  sign. 
Where  an  officer  discluurges  ex  officio  the  duties 
of  another  office  than  that  to  which  he  is 
elected  or  appointed,  his  (Official  signature  and 
attestation  must  be  in  the  name  of  the  office 
the  duties  of  which  he  discharges.  PoLC.  1031. 

Bheriffii.    When  it  is  necessaij  to  have  a 

.     .  person  imprisoned  in  the  State  pns<m  brought 

f,«^  before  an^  court,  or  a  person  imprisoned  in  a 

'county  jail  brought  before  a  court  sitting  in 

another  county,  an  order  for  that  purpose  may 

be  made  by  the  court  and  executea  by  the 

sherifiTof  the  county  where  it  is  made.  Pen.  C, 

1567. 

rx  «L      The  common  jails  in  the  several  counties 
w  V  are  kept  by  the  sherififs  of  the  counties  in 
^^^^  which  they  are  respectively  situated,  and  arc 
used  \ynter  o/ta)  for  the  confinement  of  persons 
\     committed  for  contempt,  or  upon  civil  process, 
^     or  by  other  authority  of  law.  Pm,  C,  1597. 
^^  Whenever  a  person  is  committed  upon  process 
•«^    in  a  civil  action  or  proceeding,  except  when  the 
people  of  this  State  are  a  party  thereto,  the 
^    sheriff  is  not  bound  to  receive  such  person  un- 
less security  is  given  on  the  part  of  the  party 
at  whose  instance  the  process  is  issued,  oy  a 

J  deposit  of  money,  to  meet  the  expenses  for 
him  of  necessary  food,  clothing  and  bedding, 
or  to  detain  such  person  any  lon^r  than  these 
expenses  are  provided  for.  This  section  does 
not  apply  to  cases  where  a  party  is  committed 
as  a  punishment  for  disobedience  to  the  man- 
dates, process,  writs,  or  orders  of  court  Pen, 
C.  1612;  see  1154,  post. 

The  following  sections  are  comprised  in  Pol. 

C,  Part  IV,  Tit.  II,  Chap.  Ill,  Art  IV.: 

^        "  Process, "  as  used  in  this  article,  includes  all 

r  writs,  warrants,  summons  and  orders  of  courts 

>%/    of  justice  or  judicial  officers.     "  Notice  "in- 

^  eludes  all  papers  and  orders  (except  process) 

9  required  to  oe  served  in  any  proceeding  before 

^    any  court,  board  or  officer,  or  when  required 

^^V  bylaw  to  be  served  independently  of  any  such 

^^•^roceeding.  Pol,  C,  4175.    The  siieriff  must: 

J^  1.  Preserve  the  peace; 
>^  ^     2.  Arrest  and  take  before  the  nearest  mag- 
(  )^  istrate,  for  examination,  all  persons  who  at- 
\.  ^  tempt  to  commit  or  who  have  committed  a 
^(^^  public  offense; 

3.  Prevent  and  suppress  all  affrays,  breaches 
of  the  peace,  riots,  and  insurrections  which 
may  come  to  his  knowledge; 

4  Attend  all  courts,  except  justices',  pro- 
bate, and  police  courts,  at  their  respective 
*     terms,  held  within  his  county,  and  obey  their 
lawful  orders  and  directions; 

5.  Command  the  aid  of  as  many  male  in- 
habitants of  his  county  as  he  may  think  neces- 
sary in  the  execution  of  these  duties; 

6*  Take  charge  of  and  keep  the  county  jail 
and  the  prisoners  therein; 

7.  Indorse  upon  all  process  and  notices,  the 
^oar,  month,  day,  hour  and  minute  of  recep- 
tion, and  issue  therefor  to  the  person  deliver- 
ing it,  on  payment  of  fees,  a  certificate  show- 
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ing  the  names  of  the  parties,  title  of  paper, 
and  time  of  reception; 

8.  Serve  all  process  and  notices  in  the  man- 
ner prescribed  ov  law; 

9.  Certify  under  his  hand  upon  process  or 
notices  the  manner  and  time  of  sefVtce,  or  il 
he  fails  to  make  service,  the  reasons  of  his 
failure,  and  return  the  same  without  delay. 
PoL  C.  4176.  When  process  or  notices  are 
returnable  to  another  county,  he  may  inclose 
such  process  or  notice  in  an  envelope,  ad- 
dressed to  the  officer  from  whom  the  same 
emanated,  and  deposit  it  in  the  post-office,  pre- 
paying postage.  Pel,  C,  4177.  The  return  of 
the  sheriff  upon  process  or  notices  is  prima 

/od^U  evidence  of  the  facts  in  such  return 
stated.  Pol.  C.  4178.  If  the  sheriff  does  not 
return  a  notice  or  process  in  his  possession, 
with  the  necessary  indorsement  thereon,  with- 
out delay,  he  is  liable  to  the  party  aggrieved 
for  the  sum  of  #200,  and  for  all  damages  sus- 
tained by  him.  PoL  C.  4179.  If  the  sheriff 
to  whom  a  writ  of  execution  is  delivered  neg- 
lects or  refuses,  after  being  required  by  the 
creditor  or  his  attorney,  to  levy  upon  or  sell 
aay  propertv  of  the  party  charged  in  the  writ, 
wmcn  is  liable  to  be  levied  upon  and  sold,  he 
is  liable  to  the  creditor  for  tne  value  of  such 
property.  PoL  C.  4180.  If  he  neglects  or 
refuses  to  pay  over  on  demand  to  the  person 
entitled  thereto,  anj  money  which  may  come 
into  his  hands  by  virtue  of  nis  office  (arter  de- 
ducting his  legal  fees),  ihe  amount  thereof, 
with  twenty-five  per  cent,  damages,  and  in- 
terest at  the  rate  of  ten  per  cent,  per  month 
from  the  time  of  demand,  may  be  recovered 
by  such  person.  PoL  C.  4181.  A  sheriff  who 
suffers  tne  escape  of  a  person  arrested  in  a 
civil  action,  without  the  consent  or  connivance 
of  the  party  in  whose  behalf  the  arrest  or  im- 
prisonment was  made,  is  liable  as  follows: 

1.  When  the  arrest  is  upon  an  order  to  hold 
to  bail,  or  upon  a  surrender  in  exoneration  of 
bail  before  judgment,  he  is  liable  to  the 
plaintiff  as  bail 

2.  When  the  arrest  is  on  an  execution  or 
commitment  to  enforce  the  payment  of  money, 
he  is  liable  for  the  amount  expressed  in  the 
execution  or  commitment. 

3.  When  the  arrest  is  on  an  execution  or 
commitment  other  than  to  enforce  the  pay- 
ment of  money,  he  is  liable  for  the  actual 
damages  sustained. 

4.  Upon  being  sued  for  damages  for  an  es- 
cape or  rescue,  he  may  introduoe  evidence  in 
mitigation  and  exculpation.  Pol.  C.  4182.  He 
is  liable  for  a  rescue  of  a  person  in  a  civil 
action  equally  as  for  an  escape.  Pol.  C.  4183. 
An  action  cannot  be  maintained  against  the 
sheriff  for  a  rescue,  9fior  an  escape  of  a  per- 
son arrested  upon  an  execution  or  commit- 
ment, if,  after  his  rescue  or  escape,  and  be- 
fore the  commencement  of  the  action,  the 
prisoner  returns  to  the  jail,  or  is  retaken  by 
the  sheriff.  Pol,  C.  4184.  No  direction  or  au- 
thority by  a  party  or  his  attorney  to  a  sheriff, 
in  respect  to  the  execution  of  process  or  return 
thereof,  or  to  any  act  or  omission  relating 
thereto,  is  available  to  discharge  or  excuse  the 
sheriff  from  a  liability  for  neglect  or  miscon- 
duct, unless  it  is  contained  in  a  writing, 
signed  Inr  the  attorney  of  the  party,  or  by  the 

arty,  if  he  has  no  attorney.    PoL  C.  4185. 
"hen  the  sheriff  is  committed  under  an  exe- 
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judgment  is  rendered,  and  shall  be  taxed  up  by  the  clerk  of  the  court  as 
costs  against  the  party  against  whom  judgment  is  rendered.  In  case  of 
the  failure  of  a  jury  to  agree,  the  plaintiff  must  pay  the  reporter's  fees,  for 
per  diem,  and  for  transcription  ordered  by  plaintiff,  which  have  accrued 
up  to  the  time  of  the  discharge  of  the  jury.  In  cases  where  a  transcript 
has  been  ordered  by  the  court,  the  expense  thereof  must  be  paid  equally 
by  the  respective  parties  to  the  action,  or  either  of  them,  in  the  discretion 
of  the  court;  and  no  verdict  or  judgment  can  be  entered  up,  except  the 
court  shall  otherwise  order,  until  the  reporter's  fees  are  paid,  or  a  sum 
equivalent  thereto  deposited  with  the  clerk  of  the  court.  In  no  case  shall 
a  transcript  be  paid  for,  unless  ordered  either  by  the  plaintiff  or  defend- 
ant, or  by  the  court,  nor  shall  the  reporter  be  required,  in  any  civil  case, 
to  transcribe  his  notes  until  the  compensation  therefor  be  tendered  him, 
or  deposited  in  court  for  that  purpose.  The  party  ordering  the  reporter 
to  transcribe  any  portion  of  the  testimony  or  proceedings,  shall  pay  the 
fees  of  the  reporter  therefor.  In  criminal  cases,  when  the  testimony  has 
been  taken  down  upon  the  order  of  the  court,  the  compensation  of  the  re* 
porter  must  be  fixed  by  the  court,  and  paid  out  of  the  treasury  of  the 
county  in  which  the  case  is  tried,  upon  the  order  of  the  court.    [Approved 

March  30;  effect  July  1,  1874] 

272.  No  person  shall  be  appointed  to  or  be  retained  in  the  position  of 
official  reporter  of  any  court  in  this  State,  without  being  first  examined  as 
to  his  competency  by  at  least  three  members  of  the  bar  practicing  in  said 
court,  such  members  to  be  designated  by  the  judge  of  said  court.  The 
committee  so  selected  shall,  upon  the  request  of  the  judge  of  said  court, 
examine  any  person  as  to  his  qualification  whom  said  judge  may  wish  to 
appoint  or  retain  as  official  reporter;  and  no  person  shall  be  appointed  to 
or  retained  in  such  position,  upon  whose  qualifications  said  committee 
shall  not  have  reported  favorably.  The  test  of  competency  before  such 
committee  shall  be  as  follows :  The  party  examined  must  write,  in  the 
presence  of  said  committee,  at  the  rate  of  at  least  one  hundred  and  forty 
words  per  minute  for  five  consecutive  minutes,  upon  matter  not  previously 
written  by  him,  and  transcribe  the  same  into  longhand  writing  with  accu- 
racy. If  he  pass  said  test  satisfactorily,  the  committee  shall  furnish  him 
with  a  written  certificate  of  that  fact,  signed  by  at  least  a  majority  of  the 
members  of  the  committee,  which  certificate  shall  be  filed  in  the  records 

of  the  court.     [Approved  March  30;  effect  July  1,  1874] 

273.  The  official  reporter  of  any  District  Court  must  attend  to  the  du- 
ties of  his  office  in  person,  except  when  excused  for  a  good  and  sufficient 
reason  by  order  of  the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient  reason  for  such  excuse.  When  the  offi- 
cial reporter  of  any  court  hus  been  excused  in  the  manner  provided  in  this 
section,  the  judge  of  said  court  may  appoint  an  official  reporter  pro  tern., 
who  shall  perform  the  same  duties  and  receive  the  same  compensation  as 
the  official  reporter,  and  whose  report  shall  have  the  same  legal  effect  as 

the  report  of  the  official  reporter.     [Approved  March  30;  effect  July  1,  18741 

274.  The  official  reporter  of  any  court,  or  official  reporter  pro  iem., 
must,  before  entering  on  the  duties  of  his  office,  take  and  subscribe  the 

92 


^\ 


Chap.  IIL]  SECRETARY;  BaILIFF:   SUPREME   CoURT.         §§265-271 

CHAPTER  II. 

OF  THE  8EGBETABT  AND  BAILIFF  OF  THE  SUFRElfE  COUBT. 

Section  265.  Justices  may  appoint. 
266.  Tenure  and  duties. 

5265.  The  justices  of  the  Supreme  Court  may  appoint  a  secretary  and 
bailiff. 

266.  The  secretary  and  bailiff  hold  their  offices  at  the  pleasure  of  the 
justices,  and  must  perform  such  duties  as  may  be  required  of  them  by  the 
court  or  any  justice  thereof. 

Ubrary,  Supreme  Court;  duties  of  eecrotary  and  bailiff.    60,  n. 

CHAPTER  in. 

OF  FHONOOBAPHIO  BEPOBTEBS. 


Sec  269.  How  appointed,  and  duty. 

270.  Report  prima   facie  correct  when 

certified. 

271.  Compensation. 


[Ssa  272.  Qualifications  and  examination. 

273.  To  attend  personally,  unless  ex- 

cused. 

274.  Oath.] 


.      V 


Hote.  The  amendments  to  the  Code  of  Civil  Procedure,  approved  March  30,  1874,  are  a 
substitute  for  all  acts  preceding  those  amendments,  both  general  and  special,  respecting 
official  shorthand  reporters.    People  v.  Lan  Me,  49  Cal  353. 

,  '  269.  The  judge  of  each  court  of  record  may  appoint  a  competent  short- 
hand reporter,  to  hold  office  during  the  pleasure  of  the  judge.  Such 
reporter  must,  at  the  request  of  either  party,  or  of  the  court,  in  a  civil 
action  or  proceeding,  and  on  the  order  of  the  court,  the  district  attorney, 
or  the  counsel  for  the  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  shorthand  all  the  testimony,  the  objections  made,  the  rulings  of 
the  court,  the  exceptions  taken,  and  oral  instructionsgiven,  and  if  directed 
by  the  court,  or  requested  1)y  either  party,  must,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  designate,  write  out  the 
same  in  plain  legible  longhand,  and  verify  and  file  it  with  the  clerk  of  the 

court  in  which  the  case  was  tried.     [Approved  March  24;  effect  July  1,  1874.] 

270.  The  report  of  the  official  reporter  when  appointed  and  acting  in 
accordance  with  the  provisions  of  sections  272  and  273  of  this  Code,  and 
not  otherwise,  written  out  in  longhand  writing,  and  certified  as  being  a 
correct  transcript  of  the  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and    proceedings. 

[Approved  March  30;  effect  July  1,  1874.] 

Tranacxlpt  of  notes,  evidence.  The  Su-  are  prima  facie  evidence  only  in  the  court  be- 
preme  Court  held  that  the  notes  of  evidence  low,  and  cannot  be  considered  in  the  Supreme 
taken  by  the  phonographic  reporter  of  a  court     Court  People  v.  Woods,  43  Cal  176. 

271.  The  official  reporter  shall  receive,  as  compensation  for  his  services 
in  civil  proceedings,  not  exceeding  ten  dollars  per  day  for  taking  notes,  and 
not  exceeding  twenty  cents  per  hundred  words  for  transcription.  The 
shorthand  notes  so  taken  shall,  immediately  after  the  cause  is  submitted, 
be  filed  with  the  clerk;  but  for  the  purpose  of  writing  out  said  notes,  the 
reporter  may  withdraw  the  same  for  a  reasonable  time.  The  reporter's 
fees  for  taking  notes  in  civil  cases  shall  be  paid  by  the  party  in  whose  favor 
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judgment  is  rendered,  and  shall  be  taxed  up  by  the  clerk  of  the  court  as 
costs  against  the  party  against  whom  judgment  is  rendered.  In  case  of 
the  failure  of  a  jury  to  agree,  the  plaintiff  must  pay  the  reporter's  fees,  for 
per  diem,  and  for  transcription  ordered  by  plaintiff,  which  have  accrued 
up  to  the  time  of  the  discharge  of  the  jury.  In  cases  where  a  transcript 
has  been  ordered  by  the  court,  the  expense  thereof  must  be  paid  equally 
by  the  respective  parties  to  the  action,  or  either  of  them,  in  the  discretion 
of  the  court;  and  no  verdict  or  judgment  can  be  entered  up,  except  the 
court  shall  otherwise  order,  until  the  reporter's  fees  are  paid,  or  a  sum 
equivalent  thereto  deposited  with  the  clerk  of  the  court.  In  no  case  shall 
a  transcript  be  paid  for,  unless  ordered  either  by  the  plaintiff  or  defend- 
ant, or  by  the  court,  nor  shall  the  reporter  be  required,  in  any  civil  case, 
to  transcribe  his  notes  until  the  compensation  therefor  be  tendered  him, 
or  deposited  in  court  for  that  purpose.  The  party  ordering  the  reporter 
to  transcribe  any  portion  of  the  testimony  or  proceedings,  shall  pay  the 
fees  of  the  reporter  therefor.  In  crtminal  cases,  when  the  testimony  has 
been  taken  down  upon  the  order  of  the  court,  the  compensation  of  the  re- 
porter must  be  fixed  by  the  court,  and  paid  out  of  the  treasury  of  the 
county  in  which  the  case  is  tried,  upon  the  order  of  the  court.     [Approved 

Maxch  30;  effect  July  1,  1874] 

272.  No  person  shall  be  appointed  to  or  be  retained  in  the  position  of 
official  reporter  of  any  court  in  this  State,  without  being  first  examined  as 
to  his  competency  by  at  least  three  members  of  the  bar  practicing  in  said 
court,  such  members  to  be  designated  by  the  judge  of  said  court.  The 
committee  so  selected  shall,  upon  the  request  of  the  judge  of  said  court, 
examine  any  person  as  to  his  qualification  whom  said  judge  may  wish  to 
appoint  or  retain  as  official  reporter;  and  no  person  shall  be  appointed  to 
or  retained  in  such  position,  upon .  whose  qualifications  said  committee 
shall  not  have  reported  favorably.  The  test  of  competency  before  such 
committee  shall  be  as  follows:  The  party  examined  must  write,  in  the 
presence  of  said  committee,  at  the  rate  of  at  least  one  hundred  and  forty 
words  per  minute  for  five  consecutive  minutes,  upon  matter  not  previously 
written  by  him,  and  transcribe  the  same  into  longhand  writing  with  accu- 
racy. If  he  pass  said  test  satisfactorily,  the  committee  shall  furnish  him 
with  a  written  certificate  of  that  fact,  signed  by  at  least  a  majority  of  the 
members  of  the  committee,  which  certificate  shall  be  filed  in  the  records 

of  the  court.     [Approved  Maxch  30;  effect  July  1,  1874.] 

273.  The  official  reporter  of  any  District  Court  must  attend  to  the  du- 
ties of  his  office  in  person,  except  when  excused  for  a  good  and  sufficient 
reason  by  order  of  the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient  reason  for  such  excuse.  When  the  offi- 
cial reporter  of  any  court  hus  been  excused  in  the  manner  provided  in  this 
section,  the  judge  of  said  court  may  appoint  an  official  reporter  pro  tem.^ 
who  shall  perform  the  same  duties  and  receive  the  same  compensation  as 
the  official  reporter,  and  whose  report  shall  have  the  same  legal  effect  as 

the  report  of  the  official  reporter.     [Approved  March  30;  effect  July  1,  18741 

274.  The  official  reporter  of  any  court,  or  official  reporter  pro  tem.^ 
must,  before  entering  on  the  duties  of  his  office,  take  and  subscribe  the 

92 


.V 


f 


. .  * 


TiTLB  V,  Chap.  L] 


Attorneys. 


§275 


>*.. 


t 

Vr 


following  oath :  **I  do  swear  (or  affirm)  that  I  will  support  the  Constitu- 
tion of  the  United  States  and  the  Constitution  of  the  State  of  California, 
and  that  I  will  faithfully  discharge  the  duties  of  the  office  of  official  re- 
porter (or  official  reporter  pro  iem.)  of  the Court,  according  to  the 

best  of  my  ability."     [Approved  March  30;  effect  July  1,  1874.] 


TITLE  V. 

OF   PERSONS   SPECIALLY  INVESTED  WITH    MINISTERIAL  POWERS 

RELATING  TO  COURTS  OF  JUSTICE, 

Chapter  I.  Attorneys  and  Counselors  at  Law 275-299 

IL  Of  other  Persons  invested  with  such  Powers 304 


CHAPTER  I. 

ATTOBNETS  AND  C0UN83SL0B8  AT  LAW. 


Sec.  275. 
27a 
277. 
278. 
279. 
280. 
281. 

282. 
283. 
284. 
285. 
286. 
287. 


Who  may  be  admitted  as  attorneys. 
Qualificatioiis. 

Certificate  of  admission.    License. 
Oath. 

Attorneys  of  other  States. 
Roll  of  attorneys. 

Penalty  for  practicing  without  li- 
cense. 
General  duties. 
Authority  of  attorney.' 
Change  of  attorney. 
Notice  of  change. 
Death  or  removal  of  attorney. 
Removal  and  suspension. 


Sec.  288.  Conviction  of  felony.    Moral  tur- 
pitude. 

289.  Proceedings   for  removal  or   sus- 

pension. 

290.  Accusation. 

291.  Verification. 

292.  Citation  to  answer. 

293.  Appearance. 

294.  How  to  answer. 

295.  Demurrer. 

296.  Answer. 

297.  Trial. 

298.  Reference. 

299.  Judgment. 


275.  Any  white  male  citizen,  or  white  male  person,  resident  of  this 
State,  who  has  bona  fide  declared  his  intention  to  become  a  citizen  in  the 
manner  required  by  law,  of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary  qualifications  of  learning  and 
ability,  is  entitled  to  admission  as  attorney  and  counselor  in  all  courts 
of  this  State. 


Declaration  of  intention  does  not  make 
the  party  a  citizen  (citing  Baird  v.  E^e,  3 
Walk  Jr.,  cited  in  BrtghOq/'s  Digest,  9  n.  h.); 
Oro9CO  y.  Oagliardo  22  Cal.  85. 

Attorneys  generally.  Sheriffs,  clerks  and 
constables,  and  their  deputies,  are  prohibited 
from  practicing  law,  or  acting  as  attorneys 
or  counselors  at  law,  or  having  as  a  partner  a 
lawyer  or  any  one  who  acts  as  such.  Pol.  0, 
4121.  The  bupreme  Court  held  that  there  is 
nothing  in  the  Constitution  or  laws  of  this 
State  m'hich  requires  that  a  license  to  practice 
Uw  from  that  or  any  other  court  must  have 
been  obtained  before  a  person  can  become 
eligible  to  the  office  of  district  attorney.  (Dis- 
senting from  People  ex  reL  Hughes  v.  May,  3 
Mich.  598.)  People  v.  Doraey,  32  Cal.  299. 

An  agreement  made  by  an  attorney  with  a 
client  to  render  his  professional  services  "in 
the  courts  of  this  State, "in  actions  to  test  the 
validity  of  the  client's  title  to  certain  real 
estate,  in  consideration  of  a  conveyance  by 
the  client  to  the  attorney  of  a  portion  of  land, 


does  not  bind  the  attorney  to  render  his  ser- 
vices in  an  action  brought  to  test  the  validity 
of  the  same  title  in  tke  Circuit  Court  of  the 
United  States  of  this  State.  If  such  agree- 
ment was  fair  and  free  from  fraud,  and  the 
land  conveyed  by  the  client  a  reasonable  fee 
for  the  services  agreed  to  be  rendered,  the 
attorney  will  not  be  compelled  to  reconvey  the 
land,  Jblecause,  by  reason  of  the  suit  in  the 
Circuit  Court,  t£ie  client  compromised  with 
the  opposing  parties,  and  paid  a  large  sum  of 
money  to  acquire  opposing  claims,  and  the 
attorney  was  not  compelled  to  render  the  full 
amount  of  services  expected:  Mahoney  v.  Ber^ 
gin,  41  Cal.  423;  and  the  title  to  the  land 
passes  hy  the  conveyance.  Uartman  v.  Reed, 
60  Cal.  4iB5. 

It  is  not  against  public  policy  for  a  party 
claiming  title  to  land  to  enter  into  a  contract 
with  an  attorney,  by  which  it  is  a^eed  that 
the  attorney  shall  commence  legal  proceed- 
ings for  its  recovery  and  pay  the  costs,  and  in 
consideration  of  his  services  and  expenditure 
of  money,  have  an  undivided  one-half  of  all 
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the  land  recovered,  and  the  undivided  one- 
half  of  all  that  may  he  recovered  or  obtained 
by  reason  of  any  compromise  or  settlement  of 
the  matter,  and  that  the  party  claiming  the 
land  shall  not  make  any  settlement  or  com- 
promise without  the  consent  of  the  attorney, 
ouch  contract  constitutes  the  attorney  the 
eouitable  owner  of  the  undivided  one-half  of 
whatever  shall  result  from  the  prosecution  or 
compromise  of  the  suit  instituted  by  him  to 
recover  the  land.  Hoffman  v.  VaUejo,  45  CaL 
564. 

A  contract  entered  into  between  a  client 
and  an  attorney,  in  which  the  attorney  under- 
takes to  resist  a  motion  for  a  new  trial  in  a 
case  in  the  District  Court  of  the  United 
States,  in  which  a  Mexican  grant  of  land  has 
been  confirmed  to  the  client,  and  to  procure 
an  order  making  the  decree  of  confinnation 
final,  or  to  procure  a  dismissal  of  the  appeal, 
should  one  be  taken,  and  to  receive  for  his 
services  a  portion  of  the  land,  is  not  contra 
bonce  mores,  if  no  concealments  or  improper 


Eractices  were  to  be  used,  or  were  in  fact  used 
y  the  attorney,  in  performing  the  contract  on 
his  part  If  an  attorney  asks  the  specific  per- 
formance of  a  contract  to  convey  to  him  land 
for  his  professional  services,  and  the  client 
has  employed  other  counsel  to  assist  in  the 
absence  of  the  attorney,  equity  will  allow  the 
client  compensation  for  the  services  of  the 
counsel,  ancf  the  amount  of  the  compensation 
is  the  value  of  the  services  rendered.  Ballard 
V.  Carr,  48  Cal.  74. 

NagUganoa.  If  an  attorney  employed  to 
conduct  a  case  in  the  District  Court,  obtains 
a  new  trial,  but  is  ^ilty  of  negligence  in  the 
proceedings  obtainmg  it,  so  that  the  order 
granting  it  is  reversed  in  the  Supreme  Court, 
he  is  liaole  to  the  client  for  the  loss,  though 
other  counsel  were  employed  in  the  Supreme 
Court;  and  the  failure  of  an  attorney  to  ap- 
peal when  his  client  desires  to  do  so,  and  pro- 
cures bondsmen,  is  negligence  by  the  attorney. 
Draia  v.  Hogan,  50  C^  121. 


276.  Every  applicant  for  admission  as  an  attorney  and  counselor  mast 
produce  satisfactory  testimonials  of  good  moral  character,  and  undergo  a 
strict  examination  in  open  court  as  to  his  qualifications,  by  the  justices  of 
the  Supreme  Court;  provided,  that  the  several  County  and  District  Courts 
of  this  State  may  admit  applicants  to  practice  as  attorneys  and  counselors 

in  their  respective  courts.      [Approved  March  30,  1874;  effect  sixty  days.  ] 

Candidates  for  admiosion,  examination  of,  129  n.    Supreme  Court  Rule  1.    Must  appear 
personally,  279  n. 

277.  If,  upon  examination,  he  is  found  qualified,  the  court  must  admit 
him  as  attorney  and  counselor  in  all  the  courts  of  this  State,  and  shall 
direct  an  order  to  be  entered  to  that  effect  upon  its  records,  and  that  a 
certificate  of  such  record  be  given  to  him  by  the  clerk  of  the  court,  which 
certificate  is  his  license. 

AU  the  Courts;  power  of  District  Court,  irregular,  and  the  Supreme  Court  was  bound 

An  attorney  received  a  license  from  the  Su-  to  afford  relief.    Manaamus  accordingly.  Peo- 

preme  Court  io  praetiee  in  all  the  courts  of  the  pie  v.  Turner,  1  Cal.  190;  but  see  287,  post. 
State.    It  was  held  that  proceedings  in  a  Dis-        Judges  cannot  act  as  attorneys  in  certain 

trict  Court,  expelling  him  from  the  bar,  were  cases,  171-3. 

278.  Every  person,  on  his  admission,  must  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  of  this  State,  and  to  discharge  the 
duties  of  attorney  and  counselor  to  the  best  of  his  knowledge  and  ability. 
A  certificate  of  such  oath  must  be  indorsed  on  the  license. 


Oath.  Art  XI,  Sec.  3  of  the  Constitution 
of  this  State  requires  that  officers,  before  en- 
tering upon  the  duties  of  their  office,  shall 
take  an  oath  that  they  will  support  the  Con- 
stitution of  the  United  States,  and  the  Con- 
stitution of  this  State,  and  provides  that  "no 
other  oath,  declaration,  or  test  shall  be  re- 
(^uired  as  a  qualification  for  any  office  or  pub- 
lic trust."  Although  the  oath  prescribed  by 
the  act  of  1863  was  a  different  and  "other 
oath  *'  from  that  specified  in  the  Constitution, 


certainly  in  that  particular  which  reouired 
the  attorney  to  make  oath  that  he  haa  not, 
between  the  passage  of  the  act  and  tlic  taking 
of  the  oath,  aided  or  encouraged,  etc.,  the  so- 
called  confederacy,  yet  the  court  held  that  an 
attomey-at-law  was  not  a  {>erson  holding  an 
"office  or  public  trust"  within  the  obvious 
meaning  of  those  terms  as  used  in  the  Consti- 
tution. CoJien  V.  Wright,  22  Cal.  329;  see  also 
ExparU  Yale,  24  CaL  244. 


279.  Every  white  male  citizen  of  the  United  States,  who  has  been  ad- 
mitted to  practice  law  in  the  highest  court  of  a  sister  State,  may  be  ad- 
mitted to  practice  in  the  courts  of  this  State  upon  the  production  of  his 
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the  land  recovered,  and  the  undivided  one- 
half  of  all  that  may  he  recovered  or  ohtained 
l^  reason  of  any  compromise  or  settlement  of 
the  matter,  and  that  the  party  claiming  the 
land  shall  not  make  any  settlement  or  com- 
promise 'without  the  consent  of  the  attorney. 
Such  contract  constitutes  the  attorney  the 
eauitahle  owner  of  the  undivided  one-half  of 
whatever  shall  result  from  the  prosecution  or 
compromise  of  the  suit  instituted  hy  him  to 
recover  the  land.  Hoffman  v.  VcUlejo,  45  CaL 
664. 

A  contract  entered  into  hetween  a  client 
and  an  attorney,  in  which  the  attorney  under- 
takes to  resist  a  motion  for  a  new  trial  in  a 
case  in  the  District  Court  of  the  United 
States,  in  which  a  Mexican  grant  of  land  has 
heen  confirmed  to  the  client,  and  to  procure 
an  order  making  the  decree  of  confirmation 
final,  or  to  procure  a  dismissal  of  the  appeal, 
should  one  be  taken,  and  to  receive  lor  his 
services  a  portion  of  the  land,  is  not  contra 
bonoB  morfs,  if  no  concealments  or  improper 


practices  were  to  he  used,  or  were  in  fact  used 
oy  the  attorney,  in  performing  the  contract  oa 
his  part  If  an  attorney  asks  the  specific  per* 
formance  of  a  contract  to  convey  to  him  land 
for  his  professional  services,  and  the  client 
has  employed  other  counsel  to  assist  in  the 
absence  of  the  attorney,  equity  will  allow  the 
client  compensation  for  the  services  of  the 
counsel,  ancf  the  amount  of  the  compensation 
is  the  value  of  the  services  rendered.  BaJOard 
V.  Carry  48  Cal.  74. 

Ifegligenoe.  If  an  attorney  employed  to 
conduct  a  case  in  the  District  Court,  obtains 
a  new  trial,  but  is  ^ilt^  of  nesligence  in  the 
proceedinjgs  obtaining  it,  so  tnat  the  order 
granting  it  is  reversed  in  the  Supreme  Court, 
he  is  liaole  to  the  client  for  the  loss,  though 
other  counsel  were  employed  in  the  Supreme 
Court;  and  the  failure  of  an  attorney  to  ap- 
peal when  his  client  desires  to  do  so,  and  pro- 
cures bondsmen,  is  negligence  by  the  attorney. 
Draia  v.  Hogan,  50  CaL  121. 


276.  Every  applicant  for  admission  as  an  attorney  and  counselor  must 
produce  satisfactory  testimonials  of  good  moral  character,  and  undergo  a 
strict  examination  in  open  court  as  to  his  qualifications,  by  the  justices  of 
the  Supreme  Court;  provided,  that  the  several  County  and  District  Courts 
of  this  State  may  admit  applicants  to  practice  as  attorneys  and  counselors 

in  their  respective  courts.      [Approved  March  30,  1874;  effect  sixty  days.] 

Candidates  for  admiaslon,  examinatioii  of,  129  n.    Supreme  Court  Rule  1.    Must  appear 
personally,  279  n. 

277.  If,  upon  examination,  he  is  found  qualified,  the  court  must  admit 
him  as  attorney  and  counselor  in  all  the  courts  of  this  State,  and  shall 
direct  an  order  to  be  entered  to  that  effect  upon  its  records,  and  that  a 
certificate  of  such  record  be  given  to  him  by  the  clerk  of  the  court,  which 
certificate  is  his  license. 


An  the  Courts;  power  of  District  Court. 
An  attorney  received  a  license  from  the  Su- 
preme Court  io  practice  in  aU  the  courts  of  the 
State.  It  was  held  that  proceedings  in  a  Dis- 
trict Court,  expelling  him  from  the  bar,  were 


irregular,  and  the  Supreme  Court  was  bound 
to  afford  relief.  Manaamus  accordingly.  Peo- 
ple V.  Turner,  1  Cal.  190;  but  see  287,  post. 

Judges  cannot  act  as  attorneys  in  certain 
cases,  171-3. 


278.  Every  person,  on  his  admission,  must  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  of  this  State,  and  to  discharge  the 
duties  of  attorney  and  counselor  to  the  best  of  his  knowledge  and  ability. 
A  certificate  of  such  oath  must  be  indorsed  on  the  license. 


Oath.  Art  XI,  Sec  3  of  the  Constitution 
of  this  State  requires  that  officers,  before  en- 
tering upon  the  duties  of  their  office,  shall 
take  an  oath  that  they  will  support  the  Con- 
stitution of  the  United  States,  and  the  Con- 
stitution of  this  State,  and  provides  that  **no 
other  oath,  declaration,  or  test  shall  be  re- 
(}uired  as  a  qualification  for  any  office  or  pub- 
lic trust."  Although  the  oath  prescribed  by 
the  act  of  18^  was  a  different  and  "other 
oath  "  from  that  specified  in  the  Constitution, 


certainly  in  that  particular  which  reauired 
the  attorney  to  make  oath  that  he  haa  not, 
between  the  passage  of  the  act  and  the  taking 
of  the  oath,  aided  or  encouraged,  etc.,  the  so- 
called  confederacy,  yet  the  court  held  that  an 
attomey-at-law  was  not  a  person  holding  an 
"office  or  public  trust"  within  the  obvious 
meaning  of  those  terms  as  used  in  the  Consti- 
tution. CoJien  V.  Wright,  22  Cal.  329;  see  also 
Ex  parte  Yale,  24  Cal.  244. 


279.  Every  white  male  citizen  of  the  United  States,  who  has  been  ad- 
mitted to  practice  law  in  the  highest  court  of  a  sister  State,  may  be  ad- 
mitted to  practice  in  the  courts  of  this  State  upon  the  production  of  his 
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license  and  satisfactory  evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  qualifications. 

the  applicant  which  temporarily  prevented  his 
personal  appearance  in  court  Similar  appli- 
cations made  theretofore  had  been  denied.  The 
court  said  that  even  though  the  applicant  had 
been  admitted  in  one  of  the  courts  mentioned, 
the  statute  provided  that  the  court  might  ex- 
amine him  as  to  his  qualifications,  and  it  was 
obvious  that  without  the  personal  presence  of 
the  applicant,  but  little,  if  any,  opportunity 
woula  oe  afforded  for  a  satisfactory  determina- 
tion as  to  those  qualifications.  If  in  a  given 
case,  they  should  determine  that  an  examina- 
tion of  the  applicant  should  first  take  place, 
such  examination  could  not  be  proceeded  with 
in  the  absence  of  the  applicant.  Applica- 
tion denied.  Ez  parte  SnelUng,  44  CaL  554. 


State,  includes  District  of  Columbia  and 
the  Territories.  17,  S.  7. 

Peraonal  attendance.  An  application  was 
made  in  behalf  of  Mr.  Snellinff,  he  not  per- 
sonally appearing  in  court,  that  he  be  admitted 
to  practice.  The  application  was  based  upon 
a  license  showing  that  he  had  been  admitted 
to  practice  in  aU  the  courts  of  the  State  of 
Oregon,  and  satisfactory  evidence  of  good 
moral  character.  The  court  said  that  the  first 
rule  (129  n. )  required  that  the  applicant  should 
j>er8onal]  V  appear  in  court  at  the  time  the  mo- 
tion for  his  admission  was  made;  they  were 
nrced  to  depart  from  the  requirements  of  the 
mle,  because  of  a  physical  injury  sustained  by 


5280.  Each  clerk  must  keep  a  roll  of  attorneys  and  counselors  admitted 
^    to  practice  by  the  court  of  which  he  is  clerk,  which  roll  must  be  signed  by 

the  person  admitted,  before  he  receives  his  license. 

5281.  If  any  person  shall  practice  law  in  any  court,  except  a  Justice's  or 
Police  Court,  without  haying  received  a  license  as  attorney  and  counselor, 
he  is  guilty  of  a  contempt  of  court. 


E&an  Francisco  Jnsticea'  Court.  Neither 
one  of  the  justices,  the  justices'  clerk,  nor  the 
sheriff,  nor  any  deputy  sheriff  of  San  Fran- 
dsoo,  nor  any  person  other  than  an  attorney. 


duly  admitted  and  licensed  to  practice  in 
courts  of  record,  unless  with  a  peculiar  power 
of  attorney,  can  practice  in  this  court.  119  n., 
p.  59. 


282.  It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  support  the  Constitution  and  laws  of  the  United  States  and  of  this 
State; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial 
officers; 

3.  To  counsel  and  maintain  such  actions,  proceedings,  or  defenses  only 
as  appear  to  him  legal  or  just,  except  the  defense  of  a  person  charged  with 
a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided  to 
him,  such  means  only  as  are  consistent  with  truth,  and  never  seek  to  mis- 
lead the  judges  by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to  himself  to 
preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact 
prejudicial  to  the  honor  or  reputation  of  a  party  or  witness,  unless  required 
by  the  justice  of  the  cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  continuance  of  an 
action  or  proceeding  from  any  motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself,  the  cause 
of  the  defenseless  or  the  oppressed. 

appointment  of  the  court,when  not  inconsistent 
with  their  obligations  to  others;  and  for  com- 


Attomeys  appointed  by  the  coart  to 
defend  persone.  Pen.  C.  987.  Such  attor- 
ney cannot  charge  the  county  for  his  profes- 
sional services.  The  Court  of  Sessions  could 
not  create  any  chai^  against  a  county,  except 
in  certain  special  cases.  It  was  held  to  be 
part  of  the  ^neral  duty  of  counsel  to  render 
their  professional  services  to  persons  accused 
of  crime,  who  are  destitute  of  means,  upon  the 


pensation,  they  must  trust  to  the  future  abiiitv 
of  the  parties.  Jtowe  v.  Yuba  County,  17  Cat 
61.  But  they  are  not  required  to  make  ad- 
vances of  money  out  of  their  own  pockets  for 
the  purposes  of  the  defense.  Lamont  v.  Solano 
County,  49  CaL  159. 
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288.  An  attorney  and  counselor  has  anthority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceeding,  by 
his  agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of  the 
court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or  proceeding, 
during  the  pendency  thereof,  or  after  judgment,  unless  a  revocation  of 
his  authority  is  filed,  and  upon  the  payment  thereof,  and  not  otherwise, 
to  discharge  the  claim  or  acknowledge  satisfaction  of  the  judgment. 


Pleadings.    Attorney  to  sign,  446  and  n. 

Batiflfaotion  of  Judgment.  Attorney  may 
enter,  675  and  n. 

Return  to  mandamna  by  Bocurd  of  8n- 

perviaora.    Attorney's  signature  to,  1090  n. 

Admlaaiona  by  attorney  of  record  nullify 
the  effect  of  denials  of  same  matters  in  the 
answer,  437  n. 

Stipulations  and  oonaenta.  It  was  held 
that  an  attorney  had  power,  by  virtue  of  his 
retainer,  and  general  control  over  a  cause,  to 
bind  his  client  bv  eleoting  in  the  presence  of 
the  court,  which  election  was  entered  of 
record,  to  take  foods,  for  the  value  of  which 
the  action  was  brought  against  defendant,  a 
carrier,  for  nonnielivery:  Hart  v.  Spalding,  1 
CaL  214;  but  he  cannot  compromise  an  ac- 
tion and  consent  to  an  entr^  of  jud^ent  in 
accordance  with  a  stipulation,  if  his  client, 
with  the  knowledge  of  the  adverse  attorney, 
object,  and  such  objection  is  brought  to  the 
attention  of  the  court  before  the  judgment. 
Preaton  v.  HiU,  50  Cal.  43.  A  stipulation  filed 
in  the  Supreme  Court  consenting  to  a  judg- 
ment, must  be  signed  by  the  attorneys  who 
were  attorneys  of  record  in  the  court  below, 
or  by  the  party  in  person,  if  he  did  not  apt>ear 
by  attorney.  jR«  Arguello,  50  Cal.  308.  Where 
the  parties  had  placed  the  case  upon  two 
points  only^  with  an  express  stipulation  'Hhat 
judgment  be  rendered  upon  the  fact  and  law 
so  round,"  it  was  held  that  they  were  pre- 
cluded from  going  behind  the  stipulation  and 
insisting  upon  anv  assignment  of^error  previ- 
ously  made.  CcSioon  v.  Levy,  10  Cal.  216. 
Counsel,  in  the  trial  of  a  cause,  cannot  object 
that  the  court  did  not  render  judgment  on 
the  special  verdict  of  the  jury,  where  they 
have  stipulated  that  such  additional  facts 
may  be  found  by  the  judge,  as  will,  in  his 
ju(4^ent,  be  sufficient  to  present  all  the 
questions  raised  by  the  pleadings.  Marina  v. 
BickneU,  10  CaL  217. 

If  counsel  stipulate  in  open  court  that  the 
jury  may  assess  damages  in  currency,  if  they 
find  for  the  plaintiff,  they  are  estopped  from 
raising  an  oojection  to  the  verdict  on  that 
ground.   Dreyfous  v.  Adams,  48  Cal.  131. 

Where  facts  have  been  put  in  evidence 
without  objection,  the  plaintiff  cannot,  on 
appeal,  raise  the  point  that  they  were  inad- 
missible under  the  pleadings,  although  the 
stipulation  states  that  the  facts  are  admitted 
"subject  to  all  legal  objections."  But  if 
counsel  considered  any  of  the  admitted  facts 
incompetent  or  inadmissible  under  the  plead- 
ings, he  should  have  stated  his  objection  at 
the  time,  and  have    reserved  an  exception 


(see  646),  if    the  ol»iection   was   overruled. 
Hess  V.  BoUnger,  48  Cal.  354. 

Where  the  record  contains  a  stipulation  that 
there  is  no  error  therein,  to  the  prejudice  of 
the  appellants,  provided  the  title  to  a  whole 
tract  of  land  dia  not  pass  by  a  certain  deed  in 
controversy,  and  the  case  is  ar^ed  by  appel- 
lants'counsel  on  that  theory  m  his  opening 
brief,  and  the  court  holds  that  the  title  to  the 
whole  tract  did  not  pass,  it  will  not  notice 
other  alleged  errors  on  petition  for  rehearing. 
Hihn  V.  CauHis,  31  Cal.  39a  And  where  it 
appeared  from  the  record  that  after  service  of 
the  notice  of  appeal,  the  parties  filed  a  stipu- 
lation, in  which  it  was  agreed  that  defendant 
should  be  credited  on  an  execution  with  a  sum 
of  1150,  and  that  all  errors  in  the  "record, 
referee's  report,  decree  and  judgment,"  were 
waived,  the  court  would  not  examine  any  al- 
leged errors  of  law.  Olotzbaek  v.  Fosier,  11  Cal. 
37.  Where  the  parties,  by  stipulation,  con- 
sented that  a  motion  for  a  new  trial  should  be 
denied,  they  were  not  allowed  to  question  the 
order  denying  it.  Brotherton  v.  Hart,  11  Cal. 
405;  see  Meerhob  v.  Sessions,  9  Cal.  277. 

On  the  18th  of  October,  1859,  the  parties 
entered  into  a  stipulation  as  follows :  "  It  is 
agreed  that  the  above-entitled  cause  may  be 
continued  for  the  present  term,  and  that  any 
motion  may  be  made  therein,  at  the  next  Jan-  , 
nary  term  of  this  court,  by  either  party,  which 
might  have  been  made  at  the  first  term  after 
the  filing  of  the  transcript."  The  court  held 
that  the  true  construction  of  the  stipulation 
was  that  the  respondent  should  retain  at  the 
succeeding  term  the  rights  he  had  at  the  time 
of  the  stipulation, — ^not  that  he  should  be  eu-  . 
titled  to  new  and  additional  privileges.  If 
this  were  intended,  it  should  have  been  dis- 
tinctly stated.  The  court  incidentally  said 
they  did  not  acknowledge  the  unqualified 
right  of  parties  to  stipulate  for  the  abrogation 
of  the  rules  prescribed  for  the  convenient  dis- 
patch of  business.  As  well  might  they  stipu- 
late that  the  transcripts  should  not  be  filed 
until  after  the  argument,  or  for  an  unlimited 
time  for  filing  briefs,  or  for  making  out  the 
records  contrary  to  the  rules.  Beynolas  v.  Law- 
rence, 15  CaL  360.  Having  in  a  case  affirmed 
final  judgment,  the  Supreme  Court  w^iU  not 
pass  upon  the  merits  of  an  interlocutor}^  order 
m  the  same  case,  of  which  the  appellant  com> 
plains,  and  from  which  he  appeab  by  stinula- 
tion.  Pauly.  Magee,  18  Cal.  698.  On  submit- 
ting a  controversy  without  action,  under 
1138,  an  agreed  statement  cannot  be  taken  as 
a  substitute  for  the  affidavit  MeUois  v.  Chaine^ 
20  Cal,  680. 

An  appeal  was  dismissed  on  the  20th  March, 
and  the  remittitur  was  issued  on  the  1st  April. 
On  5th  April,  counsel  for  the  appellant  nled 
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a  stipulation,  signed  by  the  counsel  of  the 
respondent,  giving  the  former  ten  days  to  file 
his  brief,  and  continuing  in  existence  a  pre- 
vious order  submitting  the  case  on  briefs. 
Upon  this  stipulation  the  order  of  dismissal 
was  vacated,  and  an  order  entered  extending 
the  time  to  file  briefs.  The  Supreme  Court 
thought,  under  the  circumstances,  particularly 
as  the  remittitur  has  been  issued,  that  the 
order  vacating  the  dismissal  of  the  appeal 
should  be  set  aside,  and  the  original  order  of 
March  20th  be  allowed  to  stand.  Noriega  v. 
Knighi,  20  CaL  172,  173.  Where  a  deposition 
was  taken  in  another  case,  and  there  was  a 
stipulation  that  it  should  be  used  on  the  trial 
"  with  the  same  force  and  effect,  and  subject  to 
the  same  exceptions  and  objections  in  all 
respects  as  if  taken  in  this  case,"  the  court 
held  the  effect  of  the  stipulation  was  to  place 
the  deposition  upon  the  same  footing  as  if  it 
had  been  taken  in  the  action,  and  said  that  a 
party  who  appears  at  the  time  of  a  deposition, 
and  examines  the  wituess  without  oojecting 
to  his  competency,  cannot  afterwards  inter- 
pose the  objection.  Brooks  v.  Crosby,  22  CaL 
60.  Where  the  onlv  statement  on  appeal  was 
a  stipulation,  signed  by  the  attorneys  of  both 

Sarties,  ageing  that  the  judgment-roll,  or- 
en»,  and  instructions  given  and  refused  by 
the  court,  the  statement  on  motion  for  a  new 
trial,  and  the  stipulation  thus  signed,  was  *'a 
true  and  correct  statement  on  appeal  to  the 
Supreme  Court,  and  may  be  used  as  such 
without  further  certificate  or  identification," 
but  none  of  these  papers  contained  the 
grounds  of  appeal  required  by  the  Practice 
Act,  and  the  respondent  objected  that  the 
statement  formed  no  part  of  the  record;  the 
Supreme  Court  held  that  the  agreement  of 
the  parties  amounted  to  a  waiver  of  this  ob- 
jection.   Weii  V.  Paid,  22  Cal.  493. 

A  stipulation  was  signed  by  the  attorneys 
of  both  parties  as  fofiows:  *'It  is  hereby 
stipulated  by  and  between  the  attorneys  for 
the  plaintiffs  and  defendants,  in  the  above- 
entitled  action,  that  the  foregoing  statement 
hereto  annexed  is  a  true  and  correct  statement 
on  motion  for  a  new  trial  That  upon  said 
statement  the  said  court  did,  on  the  Ist  day 
of  September,  1863,  overrule  the  plaintiffs' 
motion  for  a  new  trial,  and  refuse  to  grant  the 
said  plaintiffs  a  new  trial  in  said  action,  to 
whicli  ruling  the  said  plaintiffs  then  and  there 
excepted.  And  it  is  hereby  further  stipulated 
that  the  judgment-roll,  orders,  and  instruc- 
tions, ^ven  and  refused  by  the  court,  the 
aforesaid  statement  on  motion  for  a  new  trial, 
and  this  stipulation,  is  a  true  and  correct 
statement  on  appeal  to  the  Supreme  Court, 
and  may  be  used  as  such  without  further  cer- 
tificate or  identification."  The  court  held 
that  notice  of  motion  for  a  new  trial  must  be 
held  to  have  been  regularlv  given,  and  that 
all  technical  objections  to  the  transcript  were 
waived,  and  the  case  Submitted  upon  its 
merits.  Oodchaux  v.  MvJJvrd,  26  Cal.  319, 
320. 

Where  there  is  in  the  transcript  a  stipulation 
by  the  parties  that  *'the  plaintiff  (fuZy  excepted 
to  the  cnarges  and  each  part  thereof,"  it  will 
be  construed  as  a  stipulation  that  the  excep- 
tions were  sufficiently  specified  to  render 
them  available.  Bowman  v.  Cudioorth,  31  CaL 
14&    But  an  acceptance  of  service  of  a  notice 


of  appeal  as  follows,  "Due  service  of  a  copy 
of  within  notice  is  hereby  accepted  to  have 
been  made,  this  20th  day  of  February,  1863," 
was  held  only  to  admit  that  the  notice  was 
duly  served  on  that  day.  Towdy  v.  EUis,  22 
CaL  657.  An  admission  generally  of  "due 
service  of  a  notice"  is  a  waiver  of  an  objec- 
tion that  it  was  not  served  in  time.  Talman 
V.  Barnes,  12  Wend.  227;  Struver  v.  Ocean  Ins. 
Co.,  9  Abb.  23. 

If  a  stipulation  that  notice  of  appeal  was 
filed,  etc.,  is  entered  into  under  a  mistake  of 
fact,  it  is  competent  for  the  court  below,  upon 
proper  application,  to  relieve  the  party  from 
it:  Becker  v.  Lamont,  3  How.  Prac.  23;  as 
the  Supreme  Court  might  do  if  a  stipulation 
was  entered  into  there  under  a  mistake  of 
fact;  but  the  Supreme  Court  is  powerless  to 
amend  documents  constituting  the  transcript 
or  indirectly  accomplish  the  same  result  by 
accepting  a  true  statement  not  found  in  the 
transcript,  but  which  necessarily  displaces  a 
fact  stated  therein.  While  the  stipulation 
remains  it  affords  sufficient  evidence  to  the 
Supreme  Court  that  the  notice  of  appeal  was 
filed  in  the  court  below.  Bonds  v.  Hickman^ 
29  CaL  464 

A  stipulation  that  "  the  foregoing  twenty- 
one  pages  constitute  the  transcript  on  appeal 
from  the  order,  and  contain  true,  full  ana  cor- 
rect copies  of  the  affidavits  referred  to  in  tibie 
bill  of  exceptions  filed  in  the  case,"  etc,  does 
not  preclude  a  party  from  denving  the  correct- 
ness or  sufficiency  of  the  bill  of  exceptions,  etc 
The  stipulation  is  but  a  substitute  for  the 
clerk's  certificate  to  the  correctness  of  the 
transcript,  and  not  designed  to  do  more  than 
authenticate  the  transcript  as  a  true  copy  of 
the  record  below.  And  tnat  is  the  extent  to 
which  such  stipulations  usually  go.  Wetherhee 
V.  CarroU,  33  CaL  566,  557. 

Where  the  parties  recited  in  their  stipula- 
tion all  the  facts  in  the  case  and  agreed  that 
the  stipulation  should  be  a  part  of  the  judg- 
ment-roll, and  that  no  other  statement  or 
appeal  should  be  required,  the  court  held 
tnat  the  facts  therein  recited  took  the  place 
and  served  all  the  purposes  of  a  finding  of 
facts  by  the  court,  r^o  statement  on  appeal 
was  necessarv.  All  the  questions  presented 
arose  upon  wnat  the  parties  had  agreed  upon 
should  constitute  the  judgment-roll,  ana  no 
specification  of  the  errors  or  ground  relied  upon 
was  required  to  be  made  in  the  record.  Brsiw- 
sUr  V.  HaHley,  37  CaL  23. 

But  where  the  appeal  was  from  the  judg- 
ment, and  rested  upon  the  pleadings,  find- 
ings, and  judgment — no  bill  of  exceptions  or 
statement  appearing  in  the  record ;  but  a  stip- 
ulation was  embodied  in  the  transcript,  from 
which  it  appeared  that,  for  the  purpose  of  a 
trial  in  the  court  below,  and  an  appeal,  if.  one 
should  be  thereafter  taken,  certain  isolated 
facts  were  agreed  upon  (not,  however,. making 
up  the  case  to  be  detenuined),  and  also 
ageing  that  certain  evidence  might  be 
offered  on  the  trial  subject  to  objection,, etc.; 
the  court  held  this  stipulation  was  not  part 
of  the  judgment-roU,  nor  an  exception,  nor  a 
statement  on  appeal,  and  the  court  could  not,- 
therefore,  consiaer  it.  Low  v.  Htttchitigs,  41 
Cal.  633. 

Where  counsel  for  plaintiff  and  defend- 
ants entered  into  the  following  stipulation: 
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"In  this  case  it  is  stipulated  that  the  state- 
ment on  motion  for  new  trial  shall  consist  of 
the  matters  proposed  to  be  inserted  therein  by 
the  defendant's  amendments  to  plaintiff's  pro- 
posed statement  on  motion  for  new  trial  here- 
in, and  by  what  is  left  of  the  matters  proposed 
to  be  inserted  therein  by  plaintiff;  said  pro- 
posed statement,  after  stnkine  out  the  matters 
proposed  to  be  stricken  therefrom  by  defend- 
ant s  said  amendments,  and  that  on  engrossing 
said  statement  said  matters  shall  be  copied 
therein  with  the  same  force  and  effect  as  if 
set  out  in  said  statement  and  amendments; 
that  said  statement  need  not  be  engrossed 
until  after  ar;^ument  on  motion  for  new  trial; 
that  on  the  said  argument  on  motion  for  new 
trial  all  the  matters  herein  stipulated  as  consti- 
tuting the  settled  statement,  may  be  referred  to 
as  if  such  statement  were  engrossed;  and  that 
in  printing  the  transcript  on  appeal  by  either 
party  all  said  matters  snail  be  printed  in  said 
transcript,  and  that  said  transcript  shall  be 
stipulated  to  contain  the  statement  on  motion 
for  new  trial  on  which  the  case  was  argued  on 
motion  for  new  trial,"  the  Supreme  Court 
held  that  the  action  of  the  court  m  overruling 
defendant's  motion  for  a  new  trial,  before  the 
statement  was  engrossed  and  agreed  to  or  cer- 
tified as  correct,  would  have  been  error  in  the 
absence  of  any  stipulation  between  the  parties; 
but  that  the  stipulation  was  not  only  a  direct 
waiver  of  the  engrossment  before  the  hearing 
of  the  motion,  but  rendered  certain  the  mat- 
ters which  the  engrossed  statement  should 
contain.    Thompson  v.  Cmolly,  43  Cal.  637-8. 

Where  the  notice  of  appeal  is  not  inserted 
in  the  transcript,  but  in  place  thereof  there  is 
a  stipulation  tnat  a  notice  of  appeal  was  filed 
and  served,  and  there  is  also  a  statement  on 
motion  for  a  new  trial  and  an  order  denying 
the  same,  the  court  cannot  determine  whether 
the  appeal  was  taken  from  the  judgment  or 
order  cienying  a  new  triaL  HiU  v.  Weialer,  49 
CaL  146. 

A  motion  was  submitted  on  an  agreed  state- 
ment of  facts,  containing  sufficient  specifica- 
tions of  the  points  relied  upon  for  a  new  trial 
To  this  agreed  statement  was  annexed  a 
stipulation  of  counsel,  "that  a  motion  for  a 
new  trial  may  be  heard  thereon."  The  mo- 
tion for  a  new  trial  was  accordingly  heard  and 
detennined,  and  the  court  held  it  was  too  late 
for  the  losing  party  to  suggest  on  appeal  for 
the  first  time  that  tne  order  should  be  reversed 
for  want  of  a  bill  of  exceptions  filed  in  sup- 
port of  the  'motion.  Sarver  v.  Garcia,  49  Cal. 

219. 

Where  a  statement  on  motion  for  a  new 
trial  was  prepared,  which  omitted  a  specifica- 
tion of  the  points  upon  which  the  moving 
party  relied,  and  both  parties  stipulated  that 
it  was  coiTQct,  it  was  neld  that  the  moving 
party  might  afterward,  within  the  time  allowed 
to  file  the  statement,  amend,  by  adding  such 
specification,  and  that  it  was  the  duty  of  the 
court  to  settle  the  same  and  allow  the  other 
party  to  suggest  amendments  to  make  it  con- 
form to  the  truth.  Lucas  v.  City  qf  MarysviUe, 
44  CaL  210. 

After  a  proposed  statement  on  motion  for  a 
new  trial  naa  been  made,  and  amendments 
had  been  proposed  and  aUowed  by  the  court, 
a  stipulation  of  counsel  that  the  engrossed 
statement  might  be  made  by  writing  in  the 


proposed  statement  the  amendments,  and 
when  so  engrossed  the  same  should  be  the 
statement,  and  that  the  exhibits  and  docu- 
ments referred  to  in  the  statement  might  be 
used  on  the  ailment,  without  being  copied 
into  the  statement,  but  should  be  inserted  in 
the  transcript  on  appeal,  and  a  stipulation  was 
added  to  the  engrossed  statement,  that  it  was 
the  engrossed  statement,  as  settled  by  the 
judge,  and  engrossed  according  to  the  former 
stipulation,  these  stipulations  were  held  equiv- 
alent to  the  certificate  of  the  clerk.  953,  post. 
McCrtery  v.  Everdina,  44  CaL  246. 

A  stipulation  made  on  the  day  that  a  state- 
ment on  motion  for  a  new  trial  should  have 
been  filed,  "that  the  foregoine  constitutes  a 
true  and  correct  engrossed  ana  settled  state- 
ment, ....  hereby  waiving  all  informal- 
ities in  respect  to  filing  ancT  service  of  the 
same,*'  was  held  not  to  justify  the  moving 
party  in  neglecting  to  file  the  statement  for 
nve  months  after  the  date  of  the  stipulation. 
In  such  case,  the  right  to  move  for  a  new  trial 
was  waived  by  the  neglect  to  file  the  state- 
ment. O'NeU  V.  Dougherty,  47  CaL  164. 

The  Supreme  Court  will  not  review  on 
appeal  judgments  and  orders  entered  by  con- 
sent. BromertoHY,  Hart,  11  CaL  405;  CoryeU 
V.  Cain,  16  CaL  567;  SUeper  v.  KtUey,  22 
CaL  456.  But  if  it  appears  from  the  record 
that  it  was  intended  by  the  parties  to  be  only 
a  pro  forma  judgment  or  order,  entered  by  con- 
sent for  the  mere  purpose  of  hastening  an 
appeal,  and  with  no  intention  to  waive  an 
exception  thereto,  it  would  be  a  somewhat 
rigia  ruling  to  give  to  the  stipulation  a  conclu- 
sive efiect  not  contemplated  by  the  parties, 
and  the  court  will  adopt  the  more  liberal 
practice  of  construing  the  stipulation  as  the 
parties  understood  it  at  the  time.  Mecham  v. 
McKay,  37  Cal.  158. 

By  stipulation  of  parties  a  cause  was  re- 
ferred to  a  referee  **  to  take  the  evidence  and 
report  a  judgment"  The  referee  subse- 
quently reported  a  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  his  claim. 
The  defendant  then  filed  his  statement  and 
moved  for  a  new  trial,  and  a  new  trial  was 
granted.  Upon  motion  of  plaintiff  and 
against  the  objection  of  defendant,  the  cause 
was  again  referred  to  the  same  referee  to  take 
the  testimony  and  report  a  judgment  The 
defendant  appealed  from  the  final  judgment 
rendered  upon  the  second  report  of  the 
referee,  and  the  court  held  that  prior  to  the 
last  order  the  referee  had  taken  the  testimony 
and  reported  a  judgment,  and  the  powers 
conferred  by  the  stipulation  were  then  ex- 
hausted. Exparte  Delaney,  43  CaL  478. 

Appeal  or  writ  of  error  may  be  dismissed 
at  any  time  on  stipulation,  129  n. ;  Supreme 
Court  Rule  35. 

Stipulation  miuit  be  in  writing.  A  stip- 
ulation not  in  writing  and  filed  with  the 
cJerk,  nor  entered  in  the  minutes  of  the  court 
at  the  time  it  was  made,  is  not  binding  upon 
the  parties,  and  cannot  be  enforced  oy  the 
court.  Patterson  v.  Ely,  19  Cal.  36;  Commre. 
v.  Younger,  29  CaL  149;  Borkhem.  v.  N.  B,  dt 
M.  Ins.  Co,,  38  CaL  623.  In  this  last  case 
the  question  was  whether  a  judgment  which 
was  entered  upon  a  previous  verbal  stipula- 
tion could  be  maintained;  but  on  the  ques- 
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tion  whether  a  party  who  had  procured  a 
judgment  to  be  entered  in  his  favor,  by 
means  of  one  part  of  a  verbal  stipulation, 
was  at  liberty  to  repudiate  the  other  part,  the 
court  held  that  if  he  affirmed  the  stipulation 
b^  accepting  and  acting  upon  one  of  its  pro- 
visions, which  was  made  for  his  benefit,  he 
must  abide  by  the  other  provisions  which 
were  made  for  the  benefit  of  the  other  ^arty. 
Having  received  the  benefit  of  the  stipula- 
tion he  must  bear  the  burden  which  it  im- 
posed on  him.  Himmelman  v.  StdHvan,  40  Cal. 
126.  The  court  may  very  properly  refuse  to 
listen  to  a  complaint  that  a  verbal  stipulation 
has  been  violated  nearly  seven  years  before. 

IAnd  it  is  too  late  after  neglecting  for  seven 
years  to  act  upon  a  stipulation  to  ask  that  it 
I         then  be  enforced.  Reese  v.  Jifakoney,  21  Cal. 
•^     308. 


L 


AQtbority  of  attorney.  An  attorney 
cannot  pass  a  right  or  title  of  his  client  by 
stipulation.  Ryan  v.  Tomlinson,  31  Cal.  17. 

It  is  not  a  material  point  of  inquiry  whether 
an  attorney  exceeded  his  authority,  or  de- 
parted from  his  instructions.  Holmes  v.  Rog- 
ers, 13  CaL  200.  Therefore,  where  a  motion 
of  appeal  was  signed  by  an  attorney  of  the 
court,  it  was  presumed  had  authority.  Rick- 
etWH  V.  OompUm,  23  Cal.  649.  Where  ser\'ice 
of  a  notice  of  motion  for  a  new  trial  is  ac- 
cepted by  an  attorney  for  another,  who  was 
his  associate  on  the  trial,  each  however  ap- 
pearing for  different  defendants,  it  will  be 
presumed  that  he  had  authority  to  accept  the 
service,  if  the  point  is  first  raised  in  the  Su- 
^me  Court.  McCreery  v.  Everdmg,  44  Cal. 

'     I     Where  a  suit  has  been  instituted  in  the  name 
^^   J  of  the  plaintiffs  by  an  attorney,  it  is  to  be  pre- 
^^"^  samed  prima  fa/de  that  they  authorized  the 
^V     attorney  to  appear  and  prosecute.     It  is  not 
^^    matter  in  abatement  that  the  plaintiffs  or 
^^^    either  of  them  had  not  given  this  authority. 
^^^     The  proper  mode  of  procedure,  if  the  suit  is 
j^     not  authorized,  is  for  the  defendant  to  move 
V     the  court,  upon  proper  affidavits,  to  dismiss 
^     it,  upon  the  ground  that  it  is  not  authorized 
,^  J\    by  those  in  whose  names  it  is  brought.    If  the 
^Sfi^^ttome^r,  on  such  a  motion,  and  after  notice 
^^of  it  fails  to  show  his  authority,  the  court 
-.     Y    ™*y  dismiw  the  case.     But  it  would  lead  to 
VS^    CTeat  confusion  to  hold  that  the  parties  may 
^1^    oe  heard  in  the  progress  of  a  case  on  trial 
otherwise  than  through  the  attorneys  appear- 
ing  for  them  on  the  record.   Turner  v.  Uaru- 
thers,    17  Cal.   432;  MeKeman  v.  Patrick,  4 
Howard,  Miss.,  336,  and  cases  there  cited. 
Clark  V.  WiUeU,  35  Cal.  640;  PeapU  v.  Mari- 
posa Co.,  39  Cal.  684.     It  is  very  doubtful 
whether  in  an  action  or  proceeding  in  the 
name  of  the  people,  a  stipulation  not  made  by 
the  attomev-general,  by  whom  the  suit  was 
instituted,  but  onljr  by  the  private  counsel  of 
the  relator,  will  bind  the  people.   People  v. 
ffolden,  28  CaL  138.     But  the  agreement  of 
defendant's  counsel  for  the  continuance  of  a 
cause  not  reduced  to  writing  was  not  regarded 
by  the  court ;  and  upon  failure  of  the  plaintiff 
to  appear,  the  court  nonsuited  him,  and  the 
nonsuit  was  affirmed  on  appeal.    PeraUa  v. 
Mariea,  3  CaL  187.     A  party  to  an  action  is 
charged  with  notice  of  all  errors  or  misconduct 
during  its  progress  which  were  known  to  his 


attorney.  Hooas  v.  Morse,  31  CaL  128.  It  is 
therefore  the  ofuty  of  the  attorney  to  commu- 
nicate to  him  whatever  information  he  ac- 
quired, and  he  will  be  presumed  to  have  dis- 
charged his  duty  in  that  respect.  Bieree  v.  Red 
Bluff  Hotel  Co.,  31  Cal.  166.  Where  counsel 
appears  expressly  for  certain  defendants  in  an 
action,  his  signature  to  papers  in  the  case 
after  that  time  as  the  attome;^  for  the  defend- 
ants, will  be  construed  as  limited  to  those  de- 
fendants for  whom  he  expressly  appeared. 
Spangel  v.  DeUinger,  42  Cal.  148 ;  Hobbs  v.  Dt^f, 
43  Cal.  485. 

Where  there  are  several  defendants,  and 
each  appears  by  his  own  attorney,  the  pro- 
ceedings on  behalf  of  the  defendants  must  be 
conducted  by  their  respective  attorneys,  and 
the  attorney  for  one  defendant  cannot  ^ve 
notice  of  motion,  or  accept  service,  or  stipu- 
late for  another.  Hobbs  v.  Duf,  43  Cal.  485. 

If  a  party,  who  has  an  undivided  interest  in 
a  tract  of  land,  employs  an  attorney  to  act  for 
him  in  relation  to  his  interest  in  a  partition 
suit,  and  at  the  same  time  as  the  agent  of 
another  party  who  also  has  an  undivided  in- 
terest, employs  the  attorney  to  act  for  such 
other  party  in  relation  to  his  interest,  the  re- 
lation of  attorney  and  client  does  not  exist 
between  the  employer  and  attorney  as  to  the 
interest  of  the  party  for  whom  the  employer 
acted  as  agent.  Porter  v.  Peckkam,  44  Cal.  204. 

One  Moore,  although  he  had  not  been  ad- 
mitted to  practice  in  the  courts  of  this  State, 
by  order  entered  in  the  usual  manner,  had 
been  regularly  admitted  an  attorney  and  coun- 
selor of  all  the  courts  of  the  State  of  New  York 
at  a  general  term  held  in  the  city  of  New  York 
on  the  25th  day  of  November,  1862,  and  might 
have  been  admitted  to  practice  in  the  courts 
of  this  State  upon  motion.  This  motion  he 
believed  had  been  made,  and  the  usual  order 
of  admission  obtained;  and  acting  upon  that 
belief,  he  had  been  accustomed  to  appear  in 
the  court  below  as  an  attorney  and  counselor 
conducting  business  there  without  challenge 
or  question  from  any  quarter.  He  had  been 
habitually  recognized  by  the  court  as  a  mem- 
ber of  its  bar.  The  court  held  that  he  was  in 
every  view  de  facto  an  officer  of  the  court,  and 
the  validity  of  his  acts  as  to  third  persons 
could  not  collaterally  be  called  in  question: 
Oarrisoti  v.  McOowan,  48  CaL  599.  A  stipula- 
tion signed  by  the  plaintiff  in  person  goes  for 
nothing  where  he  had  at  the  time  an  attorney 
of  record.  The  temporary  absence  of  the  at- 
torney from  the  county  does  not  affect  the 
rule  in  this  respect  or  operate  the  displace- 
ment of  the  attorney  of  record.  Moti  v.  Post&^, 
45  CaL  72;  and  see  285  n.,  1015,^  post 

Stipulation  to  place  a  cause  on  Supreme 
Court  calendar  is  ineffectual,  unless  the  tran- 
script, etc.,  is  filed.  129  n.,  rule  3. 

Jorifldlction,  consent  cannot  give,  if  denied 
by  the  Constitution.  FeiUett  v.  Engler,  8  CaL 
77;  Boies  v.  Cage,  40  Cal.  184.  As  no  appeal 
lies  from  an  order  refusing  to  transfer  a  cause 
to  the  Circuit  Court  of  the  United  States  for 
trial,  the  Supreme  Court  has  no  jurisdiction 
to  pass  upon  the  merits  of  the  application, 
even  with  the  stipulation  of  the  parties.  Brooks 
V.  Calderujood,  19  CaL  126. 
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Death.    Where  a  'party  litigant  dies  after  until  made  so  in  dne  form  (385),  and  there- 
verdict,  the  authority  of  his  attorney  is  deter-  fore  cannot  take  any  steps  in  the  snit.  JucUon 
mined;  and  though  tne  attorney  be  his  ezecu-  v.  Love,  35  Cal.  463. 
tor,  he  will  not  oeccMne  a  party  to  the  suit 

284..  The  attorney  in  an  action  or  special  proceeding  maj  be  changed 
at  any  time  before  judgment  or  final  determination  as  follows: 

1.  Upon  his.  own  consent,  filed  with  the  clerk,  or  entered  upon  the 
minutes; 

2.  Upon  the  order  of  the  court  or  judge  thereof,  upon  tlie  application 

of  the  client,  after  notice  to  the  attorney.      [Approved  March  24;  effect  July  1, 
1874.] 

285.  When  an  attorney  is  changed,  as  provided  in  the  last  section, 
written  notice  of  the  change  and  of  the  substitution  of  a  new  attorney,  or 
of  the  appearance  of  the  parj^y  in  person,  must  be  given  to  the  adverse 
party;  until  then,  he  must  recognize  the  fornoer  attorney. 


Attorney  of  record.  See283n.,p.  99.  Un- 
der the  old  Practice  Act  it  was  held  uiat  where 
a  party  changes  his  attorneys  in  an  action,  and 
there  is  no  regular  substitution  of  attorneys, 
notices  might  he  served  on  the  attorney  of 
record.    Grant  v.  White,  6  Cal.  55. 

A  party  to  an  action  may  appear  in  his  own 
proper  person  or  by  attorney,  out  he  cannot 
do  both.  If  he  appear  by  attorney,  he  must 
be  heard  by  him,  and  it  is  indispensable  to 
the  decorum  of  the  court,  and  tne  due  and 
orderly  conduct  of  a  causey  that  such  attorney 
shall  have  the  management  and  control  of  the 
action,  and  his  acts  go  unquestioned  by  any 
one,  except  the  party  whom  he  represents.  So 
long  as  he  remains  attorney  of  record,  the 
court  cannot  recognize  any  other  as  having 
the  management  of  the  case.  If  the  party, 
for  any  cause,  becomes  dissatisfied  with  his 
attorney,  he  may  move  the  court  for  leave  to 
change.  Until  that  has  been  done,  the  client 
cannot  assume  control  of  the  case.  "While 
there  is  an  attorney  of  record,  no  stipula- 
tion as  to  the  conduct  or  disposal  oi  the 
action  should  be  entertained  by  the  court, 


unless  the  same  is  signed  or  assented  to  by 
such  attorney.  Buch  a  rule  is  not  only  indis- 
pensable to  the  orderlv  conduct  of  a  cause, 
but  is  likewise  a  sa/eguard  to  the  client 
against  the  intri^es  of  his  adversary.  More- 
over, entirely  to  ignore  the  attorney  ol  record, 
and  enter  without  his  consent  into  secrect 
negotiations  with  his  client  touching  the 
management  of  his  case,  is  unbecoming  the 
dignity  of  the  legal  profession,  and  destruc- 
tive of  that  courtesy  which  is  due  from  one 
member  to  another.  Sec.  581  of  this  Code 
provides  that  an  action  may  be  dismissed  by 
either  partv  upon  the  written  consent  of  the 
other.  Wnere  there  is  an  attorney  of  record, 
such  consent  must  come  from  him,  or  be  sanc- 
tioned by  him.  Commissioners  v.  Younger,  29 
Cal.  149.  Where,  at  different  stages  of  pro- 
ceedings in  a  cause,  different  attorneys  nad 
acted  for  one  of  the  parties,  without  notice  of 
substitution,  the  service  of  a  notice  upon  the 
attorney  last  acting,  and  recognized  by  the 
court  l)elow  as  such,  was  held  a  sufficient 
service  upon  the  party  for  whom  he  was  act* 
ing.   JRoussin  v.  Stewart,  33  CaL  20S. 


286.  When  an  attorney  dies,  or  is  removed  or  suspended,  or  ceases  to 
act  as  such,  a  party  to  an  action  for  whom  he  was  acting  as  attorney  must, 
before  any  further  proceedings  are  had  against  him,  be  required  by  the 
adverse  party,  by  written  notice,  to  appoint  another  attorney  or  to  appear 
in  person. 

287,  An  attorney  and  counselor  may  be  removed  or  suspended  by  the 
Supreme  Court,  and  by  the  District  Courts  of  the  State,  for  either  of  the^ 
following  causes,  arising  after  his  admission  to  practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral  turpitude, 
in  which  case  the  record  of  conviction  is  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the  court  requiring 
him  to  do  or  forbear. an  act  connected  with  or  in  the  course  of  his  pro- 
fession, and  any  violation  of  the  oath  taken  by  him,  or  of  his  duties  as 
such  attorney  and  counselor; 

3.  Corruptly  and  without  authority,  appearing  as  attorney  for  a  party 
to  an  action  or  proceeding; 
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4.  Lending  his  name  to  be  used  as  attorney  and  counselor  by  another 
person  who  is  not  an  attorney  and  counselor; 

5,  In  all  cases  where  an  attorney  is  remoyed  or  suspended  by  a  District 
Court,  the  judgmoDt  or  order  of  removal  or  suspension  may  be  reviewed 

on  appeal,  by  the  Supreme  Court.     [Approved  March  24;  effect  July  1,  1874] 

Removal,  etc.,  by  Diatrlot  Court.    Prior        In  making  an  order,  the  District  Court  can- 
to this  Code  (in  1S50)  it  wafl  held  that  man-     not  declare  the  attorney  infamouB.    Fletcher 
4amtu  was  the  remedy  hy  which  the  attorney     t.  Daingerjield,  20  Cal.  430. 
should  get  his  name  restored   to  the  roll 
PeopUr.  Turner,  1  CaL  144. 

288.  In  case  of  the  conviction  of  an  attorney  or  counselor  of  a  felony, 
or  misdemeanor  involving  moral  turpitude,  the  clerk  of  the  court  in  which 
a  conviction  is  had,  must,  within  thirty  days  thereafter,  transmit  to  the 
Supreme  Court  a  certified  copy  of  the  record  of  conviction. 

*    5289.  The  proceedings  to  remove  or  suspend  an  attorney  and  counselor, 

^  under  the  first  subdivision  of  section  287,  must  be  taken  by  the  court  on 

yj  the  receipt  of  a  certified  copy  of  the  record  of  conviction.    The  proceed- 

\j  ^  ings  under  the  second  subdivision  of  section  287  may  be  taken  by  the  court 

^3^  for  matters  within  its  knowledge,  or  may  be  taken  upon  the  information  of 

another. 

[       290.  If  the  proceedings  are  upon  the  information  of  another,  the  accusa- 
\^  tion  must  be  in  writing. 

V  5291.  The  accusation  must  state  the  matters  charged,  and  be  verified  by 

V  the  oath  of  some  person,  to  the  effect  that  the  charges  therein  contained 
are  true. 

5292.  After  receiving  the  accusation  the  court  must,  if  in  its  opinion  the 
case  require  it,  make  an  order  requiring  the  accused  to  appear  and  answer 
the  accasation  at  a  specified  time  in  the  same  or  subsequent  term,  and 
must  cause  a  copy  of  the  order  and  of  the  accusation  to  be  served  upon 
the  accused  within  a  prescribed  time  before  the  day  appointed  in  the 
order. 

Notice.  In  The  People  ▼.  Tttmer,  1  CaL  charges,  and  an  opportunity  to  make  his  de- 
151,  decided  in  1850,  the  court  held  that  the  fense,  and  cited  Ex  parte  Heyfron,  7  How.  Miss, 
attorney  was  entitled  to  have  notice  of  the     Rep.  127  with  approval 

5293.  The  accused  must  appear  at  the  time  appointed  in  the  order,  and 
answer  the  accusation,  unless  for  sufficient  cause  the  court  assign  another 
day  for  that  purpose;  if  he  do  not  appear,  the  court  may  proceed  and  de- 

rmine  the  accusation  in  his  absence. 

294.  The  accused  may  answer  to  the  accusation  either  by  objecting  to 
its  sufficiency  or  denying  it. 

5295.  If  he  object  to  the  sufficiency  of  the  accusation,  the  objection  must 
be  in  writing,  but  need  not  be  in  any  specific  form,  it  being  sufficient  if  it 
presents  intelligibly  the  grounds  of  ^he  objection.  If  he  deny  the  accusa- 
tion, the  denial  may  be  oral  and  without  oath,  and  must  be  entered  upon 
the  minutes. 

5296.  If  an  objection  to  the  sufficiency  of  the  accusation  be  not  sustained, 
the  accused  must  answer  within  such  time  as  may  be  designated  by  the  court. 

[Approved  March  24;  effect  July  1,  1874.] 
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5287.  If  the  accused  plead  guilty,  or  refuse  to  answer  the  accusation,  the 
1        court  must  proceed  to  judgment  of  removal  or  suspension.    If  he  deny  the 
A.^  I  matters  charged,  the  court  must,  at  such  time  as  it  may  appoint,  proceed 
j       to  try  the  accusation. 

5298.  The  court  may,  in  its  discretion,  order  a  reference  to  a  committee 
^^    to  take  depositions  in  the  matter. 

J  * '  5299.  Upon  conviction,  in  cases  arising  under  the  first  subdivision  of 
'"^'V.  Sec.  287,  the  judgment  of  the  court  must  be  that  the  name  of  the  party  must 
be  stricken  from  the  roll  of  attorneys  and  counselors  of  the  court,  and 
\j  that  he  be  precluded  from  practicing  as  such  attorney  or  counselor  in  all 
the  courts  of  this  State;  and,  upon  conviction  in  cases  under  tiie  other 
subdivisions  of  that  section,  the  judgment  of  the  court  may  be  according 
to  the  gravity  of  the  offense  charged — deprivation  of  the  right  to  practice 
as  attorney  or  counselor  in  the  courts  of  this  State,  permanently  or  for  a 

limited  period.     [Approved  March  24;  effect  July  I,  1874.] 


V 


V. 


CHAPTEE  n. 

OF  OTHER  PERSONS  INVESTED  WITH  SUCH  P0WEB8. 

t 

Section  304.    Receivere  and  gaardians. 


-^     804.  The  appointment,  powers,  and  duties  of  receivers  and  guardians 
are  provided  for  and  prescribed  in  Parts  II  and  III  of  this  Code. 

^^         Roo«lvon,  564-569.    Quardiaiia,  1747-1809. 


*  I 
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PART  11. 


TITLE  I. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 

Section  907.  One  form  of  civil  action  only. 

306.  Parties  to  actions,  how  designated. 

909.  Special  issues  not  made  by  pleadings,  how  tried. 

807.  There  is  in  this  State  but  one  foim  of  civil  actions  for  the  en- 
forcement or  protection  of  private  rights  and  the  redress  or  prevention  of 
private  wrongs. 

Fomis  of  aotfon,  426  n. 

808.  In  snch  action  the  party  complaining  is  known  as  the  plaintiff*,  and 
the  adverse  party  as  the  defendant. 

809.  A  question  of  fact  not  put  in  issue  by  the  pleadings  may  be  tried 
by  a  jury,  upon  an  order  for  the  trial,  stating  distinctly  and  plainly  the 
question  of  fact  to  be  tried;  and  such  order  is  the  only  authority  nec- 
essary for  a  trial. 

Bqiilt7  oaaaa,  etc.,  iania^  592. 

TITLE  n. 

OF  THE  TIME  OP  COMMENCING  CIVIL  ACTIONS. 

Chapteb    I.  The  Time  of  Commencino  Actions  in  General. 912 

IL  The  Time  of  Commencing  Actions  fob  the  Recovery  of  Real 

Property 315-328 

IIL  The  Time  of  Commencing  Actions  other  than  for  the  Recov- 
ery OF  Real  Property 335-348 

IV.  General  Provisions  as  to  the  Time  of  Commencing  Actions.  . .  350-^63 

CHAPTER  I. 

THE  TIME  OfF  COMMENdNG  ACTIONS  IN  GENERAL. 
Section  312.  Commencement  of  civil  actions. 

3152.  Civil  actions  can  ouly  be  commenced  within  the  periods  pre- 
scribed in  this  Title,  after  the  cause  of  action  shall  have  accrued,  except 
where,  in  special  cases,  a  different  limitation  is  prescribed  by  statute. 

Bffeot  of  statnte.    The  Statute  of  Limi-  only  to  particular  legal  remedies,  and  hence 

tations  of  this  State  differs  essentially  from  courts  of  equity  are  said  to  act  under  such 

the  statute  of  James  I,  and  from  the  Statutes  laws  merely  by  analogy,  and  not  in  obedience 

of  Limitation  in  force  in  many  of  the  other  to  them.     Here  the  statute  applies  equally  to 

States.    Those  statutes  apply  in  their  terms  actions  at  law  and  in  equity.     It  is  directed 
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to  the  subject-matter,  and  not  to  the  form  of 
the  action,  or  the  forum  in  which  the  action 
is  prosecuted.  Lord  v.  Morris,  18  Cal.  486; 
Boyd  V.  Blarikman,  29  Cal.  44.  Where  the 
statute  does  not  apply  it  seems  that  courts 
will  not  entertain  stale  demands  in  equity 
suits.  DoTninguez  v.  Dommguez,  7  Cal.  427. 
It  is  well  settled,  with  reference  to  actions  for 
moneys  due  on  contracts,  that  the  statute 
does  not  discharge  the  debt,  or  in  any  way 
extin^ish  the  right  or  destroy  the  obligation, 
but  only  takes  away  the  remedy.  The  debt 
remains  unsatisfied  and  unextinguished.  It 
is  a  sufficient  consideration  to  support  a  new 
promise.  360,  post.  Sichd  v.  CarrUlOy  42  Cal. 
498;  Townsend  v.  Jemiaon,  9  How.  U.  S.  413; 
Bulger  v.  Roche,  11  Pick.  37;  Lincoln  v.  B(U- 
teUe,  6  Wend.  485;  Ang,  on  Lrmit.  268,  Sec. 
213. 

As  to  occupancy  for  statutory  period  giving 
a  title,  315,  n.  2. 

Repeal  of  llmitatioiiB,  eto.,  effeot  o^ 
9, 18,  ante. 

Cause  of  action,  ^nrhen  it  aoorues. 
Where  a  reward  was  offered  by  publication 
in  a  newspaper  for  arrest  and  conviction  of  a 
criminal,  it  was  held  that  the  statute  began 
to  run  on  conviction.  Byer  v.  StockvoeU,  14 
CaL  135.  Where  certain  fraudulent  deeds 
were  given  more  than  three  years  prior  to  the 
commencement  of  an  action  by  a  purchaser  at 
a  sheriff's  sale,  who,  however,  Drought  his 
action  within  thiiee  years  to  set  them  aside 
(338),  it  was  held  that  they  foreboded  no  in- 
jury to  the  plaintiff's  title  when  they  were 
given,  for  at  that  time  he  had  no  title,  and 
that  it  was  no  answer  to  say  that  the  plaintiff, 
while  yet  a  judgment  creditor,  might  have 
sued  in  that  capacity  for  the  purpose  of  reach- 
ing the  land  as  equitable  assets.  Such  action 
would  have  differed  from  the  one  under  con- 
sideration both  in  gravamen  and  relief.  Hager 
V.  Shindler,  29  Cal.  60. 

The  clause,  **  after  the  cause  of  action  shall 
have  accrued/'  does  not  imply  in  addition  the 
existence  of  a  person  legally  competent  to  en- 
force it  by  suit.  If  it  did  there  would  be  no 
occasion  for  the  special  provisions  relieving 
persons  not  competent  from  the  operation  <3 
the  statute.  There  is  no  doubt  as  to  the 
meaning  of  the  statute.  It  runs  in  all  cases 
not  expressly  excepted  from  its  operation. 
Tynan  v.  Walker,  35  Cal.  643. 

The  Statute  of  Limitations,  upon  an  implied 
warranty  of  title  to  chattels  sold  hy^  one  in 
possession,  does  not  commence  running  until 
the  vendee  is  disturbed  in  his  possession  by 
the  true  owner.  Gross  v,  Kierski,  41  Cal.  112. 

A  covenant  of  seizin,  or  that  the  cantor  has 
lawful  right  to  convey,  or  that  the  land  is  free 
from  incumbrances,  is  a  personal  covenant, 
and  when  broken  is  broken  as  soon  as  made. 
A  covenant  that  the  tract  conveyed  or  that 
the  ^ant  under  which  it  is  held  includes  a 
specified  quantity,  stands  on  the  same  footing, 
and  is  broken  as  soon  as  made.  Salmon  v. 
Ko//«o,  41  Cal.  484 

Where  a  vendor  covenanted  in  his  deed  of 
conveyance  to  procure  a  reconveyance  to  him- 
self of  such  portions  of  the  land  described  in 
the  deed  as  he  might  have  conveyed  to  others, 
or  to  convey  other  lands  of  equal  value,  etc. , 
it  was  held  that  the  vendor  must  procure  such 


conveyance  within  a  reasonable  tiine,  and  that 
eight  years  was  not  a  reasonable  time  for  that 
purpose;  that  such  covenant  was  broken  upon 
a  failure  to  procure  such  conveyance  within  s 
reasonable  time  or  to  convey  to  the  vendee 
other  lands  of  equal  value,  and  the  Statute  of 
Limitations  commenced  running  from  such 
breach.    Vance  v.  Pena,  41  Cal. 686. 

In  an  action  by  Hill,  to  recover  one-half  of 
his  advances  made  under  a  contract  between 
him  and  Haskin,  whereby  they  agreed  to  buy 
and  sell  on  joint  account  certain  mining  stock, 
Hill  to  advance  all  the  mo^ey  and  Haskin  to 
repay  one-half  with  interest,  and  Hill  to  hold 
all  the  stock  purchased,  as  security  for  his  ad- 
vances, but  without  specifying  any  time  within 
which  the  payment  was  to  be  made,  it  -was 
held  that  an  offer  to  account  and  a  demand 
for  repayment  by  Hill,  were  conditions  prece- 
dent to  his  right  to  maintain  the  action,  and 
that  the  Statute  of  Limitations  would  not 
commence  running  against  him  until  such 
offer  and  demand.  Hilly,  Haskin,  42  CaL 
159. 

Where  the  plaintiff  gave  his  note  four 
months  after  date,  in  consideration  of  which 
the  defendants  executed  a  contract  for  a  deed 
of  land,  upon  payment  of  the  note,  it  waa 
held  that  after  a  tender  of  the  deed,  and  de- 
mand and  refusal  to  pay  the  note  after  ita 
maturity,  the  plaintiff  had  forfeited  his  right 
to  insist  on  a  performance  of  the  contract.  It 
seems  that  the  lapse  of  over  four  years  from 
the  maturity  of  the  note,  before  action  com- 
menced for  a  specific  performance,  barred  the 
action  by  limitation,  and  went  far  to  make 
out  an  abandonment  of  the  purchase  by  the 
plaintiff.  Pearis  v.  CoviUaud,  6  Cal.  617.  No 
previous  demand  is  necessanr  to  suing  on  a 
promissory  note,  payable  on  demand.  ZeU  v. 
3uJtes,  12  Cal.  ^;  Story  on  Promissory  NoUs^ 
Sec.  29.  The  action  itself  is  a  sufficient  de- 
mand, and  before  days  of  grace  w^ere  abolished, 
it  was  held  that  the  day  on  which  the  note 
became  due  was  to  be  excluded  from  the  com- 
putation. This  was  held  to.be  well  settled, 
both  in  England  and  America^  Story  on  Provn- 
issory  Notes,  Sec.  217;  ChUiy  on  BiUs,  403  et 
seq.;  Bayley  on  Bills,  245. 

Therefore,  when  the  last  day  of  grace  was 
November  7,  1864,  the  maker  had  the  whole 
of  that  day  in  which  to  make  payment:  Davis 
V.  Eppinger,  18  Cal.  378;  and  the  action  being 
commenced  on  November  7,  1868,  the  four 
years,  after  the  cause  of  the  action  accrued, 
did  not  expire  until  the  la«t  hour  of  that  day. 
The  action  was  therefore  in  time.  Bell  v. 
SackeU,  38  Cal.  409,  410;  Cornell  v.  Moulton^ 
3  Denio,  12;  Brummagim  v.  TaUant,  29  Cal. 
505.  A  note  given  on  the  29th  day  of  Feb- 
ruary, 1868,  due  twelve  months  after  date, 
fell  due  on  the  27th  day  of  February,  1869, 
and  it  was  too  late  to  commence  an  action  on 
it  on  the  1st  day  of  March,  1873,  though  the 
last  day  of  February,  1869,  was  Sunday. 
Hibemia  Bank  v.  O'Orady,  47  Cal.  579.  It 
appears  that  a  cause  of  action  does  not  accrue 
within  the  meaning  of  the  Statute  of  Limita- 
tions, whenever  an  action  may  be  brought  in 
equity.  At  law,  a  cause  of  action  accrues 
wnenever  there  is  an  injujy  for  which  the  law 
has  provided  a  remedy.  This  is  true  also  of 
a  larse  class  of  cases  arising  in  equity,  prin- 
cipally consisting  of  those  cases  where  there 
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is  a  eoncurrent  juriadiction  in  law  and  equity. 
But  in  many  cases  in  equity  this  is  not  true, 
as,  for  instuioe,  between  tenants  in  common. 
They  may  at  any  time  brine  an  action  for 
partition,  but  the  fact  that  nve  years  have 
elapsed  without  their  having  done  so,  would 
be  no  bar  to  their  right  of  action.  The  same 
is  true  in  regard  to  a  right  of  action  to  quiet 
title  to  real  estate,  as  in  Arringtoh  v.  Liacom, 
3i  CaL  365,  where  the  action  was  sustained 
because  the  statute  had  run  against  defend- 
ant's title,  and  of  course  against  the  plaintiffs 
right  to  maintain  the  action,  if  ^e  statute 
were  applicable  to  it.  Upon  the  execution  of 
a  contract  to  convey,  the  vendee  becomes,  in 
equity,  the  owner  of  the  land.  His  estate, 
however,  is  subject  to  be  defeated,  if  he  fails 
to  comply  with  his  agreement  After  he  has 
fullv  performed  it,  he  is,  in  equity,  regarded 
as  the  absolute  owner  of  an  indefeasible  estate, 
and  the  vendor  is  a  naked  trustee,  having  no 
interest,  but  charged  with  the  simple  duty  to 
convey  to  the  vendee  upon  demand.  This 
estate  cannot  be  lost  bv  the  bar  of  the  statute, 
t^ule  the  owner  i8  in  the  actual  possesnon  and 
oijoyment  of  his  estate,  according  to  his 
light.  In  the  case  of  Kane  v.  Bloodgood,  7 
Johns.  Ch.  91,  Chancellor  Kent  discusses  with 
deamess  and  perspicuity,  remarkable  even 
for  that  great  jurist,  the  application  of  the 
Statute  <n  Limitations  to  trust  estates,  and 
demonstrates  both  from  reason  and  authority 
that  the  trusts  intended  bv  courts  of  equity 
not  to  be  reached  by  the  Statute  of  Limita- 
tions, are  those  technical  and  continuing 
trusts  which  are  not  at  all  cognizable  by  law, 
but  fiall  within  the  proper,  peculiar  and  ex- 
elusive  jurisdiction  of  a  court  of  equity. 
Where  a  party  has  a  legal  right  of  action,  but 
instead  ot  proceeding  at  law,  resorts  to  equity, 
instead  of  oringing  nis  action  of  account  or 
detinue  or  case  for  money  had  and  received, 
files  his  bill  for  an  account,  the  same  period 
of  time  that  would  bar  him  at  law  will  bar 
him  in  equity.  The  court,  accordingly,  held 
that  a  vendee  in  possession  was  entitled  to 
enforce  a  specific  performance  until  the  stat- 
utory pericMl  had  elapsed  after  his  possession 
ceased  to  be  with  the  acquiescence  of  the 
vendor.  Love  v.  Watkins,  40  CfaL  565-572;  Hem- 
mingy.  Zhnmerschittey  4  Tex.  159;  MOcheUsY. 
Sheppard,  13  Id.  484;  Holman  v.  CrisweU,  15 
Id.  394;  Vardeman  v.  Lavfaon^  17  Id.  10;  Neu- 
mm  V.  Davis,  20  Id.  491.  Affirmed*  Oerdes 
T.  Moody^  41  CaL  351.  On  a  current  account, 
the  cause  accrues  from  time  of  the  last  item, 
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SnspanBion  of  Right  of  Action.  If  a 
party  enters  into  a  valid  agreement  in  writing 
with  the  defendant,  not  to  sue  upon  a  partic- 
ular demand  which  he  holds,  until  the  hap- 
pening of  a  particular  event,  the  statute  is 
suspended  until  the  event  occurs.  To  make 
sucn  agreement  valid,  it  is  not  necessary  that 
the  debtor  should  si^  it.  8wUh  v.  Lawrence, 
38  Cal.  24. 

Where  there  was  a  provision  In  a  note,  to 
the  effect  that  in  case  of  a  default  in  the  pay- 
ment of  interest,  the  whole  amount  of  pnnci- 
pal  and  interest  should  **  become  due  and  pay- 
able immediately  upon  such  default,*'  it  was 
held  to  be  in  the  nature  of  a  penalty,  inserted 
for  the  9oie  advantage  of  the  creditor;  it  was 


competent  for  him  to  waive  the  benefits  which 
it  secured  to  him,  by  accepting  payment  o£ 
the  interest  after  default  made.  If  the  9xpi- 
ment  to  the  contrary  were  sound,  the  creditor 
would  be  obliged  to  institute  an  action  within 
four  years  from  the  time  of  the  default,  on 
pain  of  losine  his  entire  debt  hy  the  bar  of 
the  Statute  of  Limitations.  This  is  altogether 
too  narrow  and  technical  a  construction  of  the 
statute.  There  is  no  difierence  whatever  be* 
tween  the  principles  involved  and  those  grow- 
ing out  of  leases  containing  a  clause  that  the 
term  shall  cease,  and  be  absolutely  deter* 
mined,  by  a  default  in  the  payment  of  rent. 
In  such  cases,  it  is  well  settled  that  if  the 
landlord,  after  the  default,  accepts  the  rent, 
he  thereby  waives  the  forfeiture,  and  cannot 
afterwards  insist  upon  it;  and  much  leas  will 
tiie  tenant  be  allowed  to  say  that  he  is  dis- 
charged from  his  covenant  by  his  own  default; 
BeUoe  v.  Davis,  38  Cal.  249,  251;  Doe  dem 
Bryan  v.  Bancks,  4  Bam.  &  Aid.  409;  Stuy- 
veeant  v.  Davis,  9  Paige  Ch.  K.  437;  Gai\fiM 
V.  WestcoU,  5  Cowen  K.  270,  and  note;  fFO- 
liams  V.  TaXbot,  16  Texas  R.  1. 

If  a  mortgagee,  after  obtaining  judgment  of 
foreclosure,  agrees  not  to  sell,  the  statute  does 
not  run  against  the  rights  of  mortgagee  or 
mortgagor,  so  long  as  both  acquiesce.  Mikv. 
Lt  Boy,  49  Cal.  315. 

Tmatoea  and  depodtaiiaa.  348.  Where 
money  is  deposited  with  a  person  to  be  loaned 
out  from  time  to  time,  the  interest  collected, 
and  the  principal  and  interest  held  and  kept 
by  him  for  the  plaintiff  until  the  plaintiff  calls 
for  it,  tluB  depositary  is  not  in  default,  as  a 
general  rule,  until  demand,  and  the  statute 
only  begins  to  run  after  breach.  Baker  v. 
Joseph,  16  Cal.  176-7;  Schroeder  v.  Johns,  27 
Cal.  278.  As  between  a  trustee  and  cestui  que 
trust,  in  the  case  of  an  express  trust,  the  Stat- 
ute ol  Limitations  does  not  begin  to  run  until 
the  trustee  repudiates  the  trust  by  clear  and 
unequivocal  acts  or  words,  and  claims  thence- 
forth to  hold  the  estate  as  his  own,  not  sub- 
ject to  any  trust,  and  such  repudiati(Ni  and 
claim  are  brought  to  the  knowledge  of  the 
cestui  que  trusL  Miles  v.  Thome,  38  CaL 
335;  Penny  on  Trusts,  Sees.  863  and  864; 
Hearst  v.  Pujol,  44  Cal.  235.  It  was  held  that 
upon  the  cessation  of  the  matrimonial  union 
bjr  the  death  of  the  wife,  the  husband  may 
still  continue  the  possession  of  community 
property  as  surviving  partner  of  the  matrimo- 
nial union,  and  may  sell  and  dispose  of  it  in 
liquidation  of  the  community  debts.  His  pos- 
session, lawful  when  assumed,  continues  for 
the  purposes  of  the  partnership  and  the  duties 
of  his  trust;  and  he  cannot,  oy  his  own  act, 
without  the  consent  or  laches  of  the  heir  or 
representative  of  the  wife,  change  for  his  own 
benefit  the  tenure  by  which  he  holds.  Ord  v. 
De  la  Ouerra,  18  Cal.  74;  see  C.  C.  172,  et  seq. 

If  one  who  receivea^from  another  a  note  and 
mortgage  of  a  third  person,  in  pledge  as  secu- 
rity for  a  debt  due  him  by  the  plexor,  after- 
wards refuses  to  return  the  pledge  to  the 
pledgor,  on  tender  of  payment  of  the  debt  for 
which  the  pledge  was  made,  this  refusal  does 
not  set  the  Statute  of  Limitations  in  motion  as 
to  a  trust  which  may  afterwards  arise  by  rea- 
son of  the  pledgor  receiving  money  or  huid  in 
payment  ot  the  note  and  mortgage. 
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If  one  who  holds  the  note  of  another,  re- 
ceives from  him  the  note  of  a  third  person  as 
collateral  security,  and  afterwards,  when  ten- 
dered to  him,  refuses  to  receive  payment  of 
the  note  for  which  the  collateral  was  given, 
and  refuses  to  render  an  account  and  cfeliver 
up  the  collateral,  this  refusal  does  not  make 
him  the  owner  of  the  collateral,  nor  does  it  set 
the  Statute  of  Limitations  in  motion,  so  that 
he  may  plead  it  in  har  to  an  action  hrought  to 
make  him  account  for  money  or  property  re- 
ceived hy  him  on  the  collateral  more  than  four 
years  after  the  refusal  Ponce  v.  MeElvy^  4cl 
Cal.  155. 

Fraud.  Plaintiffs  were  residents  of  New 
York ;  they  looked  to  defendant,  their  con- 
siffnee  in  California,  to  acquaint  them  of  the 
sue  of  their  goods;  he  delayed  imparting  any 
information  to  them  for  three  years,  and  the 
court  held  that  such  delay  necessarily  led  to 
the  conclusion  that  the  sale  was  concealed  for 
a  fraudulent  purpose;  that  it  did  not  necessa- 
rily follow  that  tne  Statute  of  Limitations  ran 
against  the  plaintiffs  from  the  day  the  pro- 
ceeds of  the  assignment  came  into  the  defend- 
ant's hands.  It  appeared  from  the  evidence, 
and  it  was  stated  as  a  fact  in  the  opinion  of 
the  court  helow,  that  the  defendant  never  ren- 
dered any  account  of  sales  to  the  plaintiffs, 
and  there  was  nothing  in  the  record  which 
showed  that  they  ever  had  any  knowledge  of 
the  sales  until  shortly  previous  to  the  com- 
mencement of  this  suit.  The  court  would  not 
permit  the  defendant  to  take  advantage  of  his 
own  wrong;  and  held,  that  in  all  cases  a  fraud- 
ulent concealment  of  the  fact,  upon  the  ex- 


istence of  which  the  cause  of  action  accmed, 
was  a  good  answer  to  the  plea  of  the  statute. 
Kane  v.  Cook,  8  Cal.  458.  \yhere  three  per- 
sons entered  into  a  partnership  a^^reement,  by 
the  terms  of  which  the  partnership  was  to  he 
kept  secret,  and  plaintiff,  ignorant  of  the  ex- 
istence of  the  partnership,  sold  goods  to  one 
of  the  firm  individually  in  1854,  and  after- 
wards, in  1860,  discovering  that  the  partner- 
ship existed  in  1854,  and  that  the  goods  went 
to  the  uses  of  the  concern,  brought  suit  against 
the  three:  it  was  held  that  this  agreement  to 
keep  the  partnership  secret,  and  its  mere  con- 
cc»&unent  from  plaintiff,  did  not  amount  to 
such  a  tend  as  to  avoid  the  Statute  of  Limi- 
tations. SauU  V.  AtkiiMon,  18  CaL  225.  As 
to  relief  on  the  ground  of  fraud  or  mistake, 
338,  subd.  4. 

United  States.  The  Statutes  of  Limita- 
tions of  the  several  States  are  not  binding 
upon  the  rights  of  the  United  States.  Angeu 
on  Lint,,  SS.  39;  Mathews  v.  Ferrea,  45  Cal. 
51;  WUhns  v.  MeCue,  46  CaL  661;  Gardner 
V.  MUUr,  47  CaL  573-576. 

MlacaUanaous.  Statute  waived  if  not  plead- 
ed by  way  of  answer  or  demurrer,  434.  Demurrer 
to  complaint  on  ground  of  Statute  of  Limita- 
tions, 430  n.  Flea  of  Statute  of  Limitations, 
437  n.  Form  of,  458.  Demurrer  to  answer  on 
ground  of  Statute  of  Limitations,  444  n.  If 
new  matter  set  up  in  answer  plaintiff  is  deemed 
to  have  replied  Statute  of  Limitations,  462  n. 
Amendment  of  complaint,  effect  of,  on  opera- 
tion of  statute,  473  n.  Deceased  person, 
claim  against  estate  of,  when  barred,  1493. 
Mortgage,  ete.,  726  n. 


CHAPTEE  n. 

THE  TIHE  of  COMMENCING  ACTIONS  FOB  THE  BECOYEBY  OF  BEAL  PBOPEBTT. 


Sec.  815.  When  the  people  will  not  sue. 

316.  When  action  cannot  be  brought  by 

grantee  from  the  State. 

317.  When  actions  by  the  people  or  their 

grantees  are  to  be  brought  within 
five  years. 

318.  Seizin  within  five  years,  when  neces- 

sary in  action  for  real  property. 

319.  Such    seizin,    when    necessary    in 

action  or  defense  arising  out  of 
title  to  or  rents  of  real  property. 

320.  Entry  on  real  estate. 

321.  Possession,  when  presumed.     Oc- 

cupation deemed  under  legal  title, 
unless  adverse. 


Sec.  322.  Occupation  under  written  instru- 
ment or  judgment,  when  deemed 
adverse.' 

323.  What  constitutes   adverse  posses- 

sion under  written  instrument  or 
judgment 

324.  Premises  actually  occupied  under 

claim  of  title  deemed  to  be  held 
adversely. 

325.  What  constitutes  adverse  possession 

under  claim  of  title  not  written. 

326.  Relation  of  landlord  and  tenant  as 

affecting  adverse  possession. 

327.  Right  of  possession  not  affected  by 

descent  cast. 

328.  Certain  disabilities  excluded  from 

time  to  commence  actions. 


81&.  The  people  of  this  State  will  not  sue  any  person  for  or  in  respect  to 
any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years  before  any 
action  or  other  proceeding  for  the  same  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the 
space  of  ten  years. 
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§§316-318 


When  oanae  of  aotlon  aooruas,  312,  note. 

Oooupation  confers  tlUe.  Occupancy  for 
the  period  prescribed  by  the  Code  of  Civil  Pro- 
cedure as  sufficient  to  bar  an  action  for  the  re- 
covery of  the  property,  confers  a  title  thereto 


denominated  a  title  by  prescription,  which  ie 
sufficient  against  all.  C.  C,  l(Xy7. 

U.  &,  Gk)Temment  No  title  will  accrue 
a^^ainst  the  General  Government  by  prescrip- 
tion, adverse  possession,  or  estoppel  in  pais. 
Doran  v.  C.  P.  R.  JR.  Co.,  24  CaL  257. 


816.  No  action  can  be  brought  for  or  in  respect  to  real  property  by  any 
person  claiming  under  letters-patent  or  grants  from  this  State,  unliBss  the 
same  might  have  been  commenced  by  the  people  as  herein  specified,  in 
case  such  patent  had  not  been  issued  or  grant  made. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

817.  When  letters-patent  or  grants  of  real  property  issued  or  made  by 
the  people  of  this  State  are  declaried  Yoid  by  the  determination  of  a  com- 
petent court,  an  action  for  the  recoYcry  of  the  property  so  conveyed  may 
be  brought,  either  by  the  people  of  the  State  or  by  any  subsequent  pat- 
entee or  grantee  of  the  property,  his  heirs  or  assigns,  within  five  years 
after  such  determination,  but  not  after  that  period.     [Approved  March  24;  effect 

July  1,  1874.] 
Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

318.  No  action  for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of 
the  property  in  question,  within  five  years  before  the  commencement  of 
the  action. 


PredAceMor.  In  the  niatter  of  an  adverse 
possession  taken  by  a  grantor  subsequent  to 
his  deed,  and  continuously  held  thereafter, 
the  possession  is  not  the  possession  of  the 
grantee^  **  predecessor."  The  effect  of  this 
section  is  to  allow  the  grantee  to  tack  to  his 
own,  the  possession  of  nis  grantor  preceding 
the  grant,  for  the  purpose  of  working  out  a 
bar  against  him  who  has  a  legal  title.  Frank- 
Un  V.  Borland,  28  Cal.  180.  A  purchaser  of 
land  at  a  mortgage  sale  in  adverse  possession 
of  one  other  than  the  mortgagor  or  mortgagee, 
cannot  maintain  an  action  unless  it  is  com- 
menced within  five  years  &om  the  time  a  cause 
of  action  first  accrued  to  the  mortgagor  or 
those  under  whom  he  claims.  Lt  Roy  v.  Rogers, 
30  CaL  230.  9        ^     * 

Witbln  five  yearn.  Actions  to  set  aside 
sales  by  Probate  Courts  must  be  brought 
within  three  years.  1573;  1806.  To  eject- 
ments on  s  patent  from  the  United  States,  de- 
fendants pleaded  possession  for  five  years  be- 
fore commencement  of  action  on  the  fourth  of 
March,  1860,  but  admitted  the  issuance  of  the 
patent  on  the  nineteenth  of  Februaiy,  1856. 
It  was  held  that  the  plea  was  of  no  avail, 
because  the  admission  showed  plaintiffs  were 
seised  of  the  premises  within  five  years.  Frt- 
mont  V.  Seals,  18  Cal.  434. 

There  must  be  an  averment  in  a  plea  of  the 
statute,  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  firantor,  was  not  possessed  within 
five  ycais.  Sharp  v.  Daugn^,  33  Cal.  511.  Of 
course  thia  does  not  apply  where  the  plea  is  in 
the  form  suggested  at.  458. 

▼an  KoM  Ordinance,  etc.  Persons  who, 
before  the  passage  of  the  Van  Ness  ordinance, 


had  been  in  the  possession  of  land  embraced 
in  the  area  covered  by  it,  and  who  had  been 
ousted  hj  intruders,  and  who  had  no  other 
right  or  title  than  such  as  proceeded  from  prior 
possession,  must  have  commenced  their  actions 
within  the  time  prescribed  by  the  Statute  of 
Limitations;  and  the  statute  commenced  run- 
ning, as  to  said  persons,  on  ike  eleventh  day 
of  April,  1855.  PtcheU  v.  Hastings,  47  CaL  270. 

The  act  of  March  5,  1864  (Statutes  1863-4, 
p.  149),  prohibited  a  plaintiff  in  ejectment 
from  relying  on  the  Van  Ness  ordinance,  if  he 
commenced  his  action  more  than  one  year 
after  its  passage,  and  had  not  been  in  posses- 
sion within  the  next  preceding  five  years.  It 
did  not  prohibit  him  from  recovering  on  prior 
possession  or  paper  title.  RaimondY.  Eldndge^ 
43  CaL  506. 

The  legal  title  to  public  squares  in  San 
Francisco,  mentioned  in  the  act  of  Congress  of 
July  1,  1&NS4,  vested  in  the  city  for  public  use, 
and  the  cit^  had  no  power  to  alienate  it  or 
dispose  of  it,  but  onlv  to  hold  it  for  the  pur- 
poses expressed  in  the  statute;  and  private 
persons  are  precluded  from  acquiring  tne  title 
hv  virtue  of  the  statute.  Hoadl^  v.  San 
Francisco,  50  CaL  275. 

Mesdoan  grants,  eto.  The  statute  of  1855 
contained  the  following  proviso:  "Provided, 
however,  that  an  action  may  be  maintained 
by  a  party  claiming  such  real  estate,  or  the 
possession  thereof  under  title  derived  h^m  the 
Spanish  or  Mexican  governments,  or  the  au- 
thorities thereof,  if  such  action  be  commenced 
within  five  years  from  the  time  of  the  final 
confirmation  of  such  title  by  the  government 
of  the  United  States,  or  its  legally  constituted 
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authorities."  It  was  held  that  the  hinguage 
clearly  covered  every  case  of  a  title  derived 
from  the  Spanish  or  Mexican  governments 
then  existing  in  contemplation  of  law,  and 
that  the  exemption  specified  in  the  proviso 
extended  to  all  cases  in  which  the  plaintiff 
was  liable  to  he  called  upon  to  connect  him- 
self with  the  Spanish  or  3f exican  government 
as  the  source  ol  his  title,  and  did  not  depend 
upon  the  contingency  as  to  whether  or  not  the 
defendant  call^  upon  him  to  establish  by 
proof  a  Spanish  or  Mexican  title.  Biehardaon 
V.  Waiiamaon,  24  CaL  300-307;  VassauU  v. 
SeUz,  31  Cal.  230;  Arrinffton  v.  LUcom,  34  Cal. 
365;  Anderson  v.  Fisk,  36  Cal.  632. 

The  decision  in  Johwton  v.  Van  Dyke,  20 
Cal.  225,  to  the  effect  that  the  Statute  of 
Limitations  did  not  begin  to  run  against  a 
Mexican  grant  until  the  issuing  of  a  patent, 
had  reference  to  grants,  the  confirmation  and 
survey  of  which  were  anterior  to  the  act 
of  Congress  of  April  14,  1860,  vesting  the 
supervision  and  control  of  surveys  in  the 
United  States  District  Court.  Prior  to  the 
passage  of  that  act  the  ultimate  control  of 
surveys  was  with  the  commissioner  of  the 
hind  office:  Castro  v.  Hendricks,  23  How.  438; 
and  his  approval  of  a  survey  could  be  proved 
only  by  a  production  of  a  patent  tfut  by 
the  act  of  1860,  the  power  in  question  was 
withdrawn  from  the  Executive  department  of 
the  Government,  and  therefore  in  all  cases 
since  arising,  the  "  final  confirmation'*  must  be 
held  to  be  tne  final  judgment  of  the  courts  on 
the  question  of  location,  and  the  date  of  such 
judgment  or  the  time  when  it  becomes  final 
must  be  the  temUnus  a  quo  of  the  statute 
period.  MaJumey  v.  Van  Winkle^  33  CaL  456, 
457. 

Under  the  act  of  1863  amending  the  Statute 
of  Limitations  of  1855  (Laws  1863,  p.  327), 
the  final  confirmation  which  set  the  Statute 
of  Limitations  in  motion,  was  the  final  con- 
firmation of  a  sur\'ey  by  the  courts  of  the 
United  States,  provided  for  in  the  act  of 
Congress  of  June  14,  1860,  or  the  issuance 
of  a  patent  Sabichi  v.  AgtUlar,  43  CaL  286. 
It  has  since  been  held  that  the  statute  in  re- 


lation to  land  claimed  under  a  Mexican  grant, 
which  required  confirmation,  did  not  com- 
mence running  until  a  patent  was  issued  by 
the  United  States.  Hagar  v.  Speet,  48  Caf. 
406;  Beed  v.  Ybarra,  50  CaL  465.  An  action 
was  brought  to  recover  a  portion  of  the 
Rancho  I^  Juntas  or  Welch  Rancho,  in 
Contra  Costa  County.  The  survey  of  the 
rancho  was  finally  confirmed,  September  15, 
1864,  under  the  act  of  Congress  of  June 
15,  1860;  and  the  patent  was  issued  July 
22,  1870.  The  plaintiff  deraigned  title  under 
the  patent.  The  defendant  had  held  adverse 
possession  of  the  premises  since  December, 
1854.  The  action  was  commenced  July  3, 
1873.  The  court  held  that  a  party  deraign- 
ing  title  under  a  patent,  issued  in  pursuance 
of  the  confirmation  of  a  grant  derived  from 
the  Mexican  or  Spanish  Government,  waa 
entitled  to  rely  on  the  patent  of  the  United 
States  as  operating  to  perfect  the  legal  title 
ol  the  grantee,  theretofore  inchoate  in  its 
character,  and  that  the  time  which  had  run 
before  the  patent  issued  could  not  be  com- 
puted against  him  as  a  portion  of  the  time 
mentioned  in  the  Statute  of  Limitations. 
Oardiner  v.  MUUr,  47  Cal.  670;  Gardiner  v. 
SchmaebU,  47  CaL  588;  Oalindo  v.  Whiltenrn^yer, 
49  Cal.  12.  If  the  grantee  of  a  Mexican 
grant  conveys  an  undivided  interest  in  the 
same,  and  a/ter  the  conveyance  is  made  holds 
possession  of  the  whole  of  the  grant  adversely 
to  all  the  world  for  the  period  required  by  the 
statute,  the  title  which  he  has  conveyed  is 
extinguished;  but  this  does  not  appl}[  to  a 
case  when  a  United  States  patent  has  issued 
within  the  period  of  the  statute,  if  the  grantee 
was  entitled  to  the  benefit  of  the  statute. 
Hartman  v.  Beed,  50  CaL  485. 

AdTexva  poMewlon,  321. 

TrespaM  upon  real  property,  action  for, 
must  be  brought  within  three  years,  338. 

PoaseMion  presumptive  evidence  of  owner- 
ship, 1963,  S.  11. 

Aotlon  includes  a  special  proceeding  of  a 
civil  nature,  363. 


319.  No  cause  of  action,  or  defense  to  an  action,  arising  oat  of  the  title 
to  real  property,  or  to  rents  or  profits  oat  of  the  same,  can  be  effectual, 
unless  it  appear  that  the  person  prosecuting  the  action,  or  making  the  de- 
fense, or  under  whose  title  the  action  is  prosecuted,  or  the  defense  is 
made,  or  the  ancestor,  predecessor  or  grantor  of  such  person  was  seised 
or  possessed  of  the  premises  in  question  within  fiye  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defense  made. 


Arising  out  of  the  title  to  real  prop- 
erty. The  Supreme  Court  have  held  that  this 
section  was  never  intended  to  be  applicable  to 
an  action  for  the  recovery  of  real  estate. 
There  was  no  necessity  for  it,  as  applicable  to 
an  action  to  recover  the  possession  of  land. 
The  previous  section  provided  fully  for  such 
cases.  Our  Statute  of  Limitations  is  based 
upon  the  statute  of  New  York,  and  the  first 
Legislature  of  this  State,  finding  a  well- 
digested  Statute  of  Limitations  in  New 
York,  yfiih  its  meaning  already  settled  by 


construction,  adopted  it  almost  bodily.  But 
the  Legislature  aid  not  see  fit  to  adopt  the 
practice  of  distraining  for  rent,  damage  done 
Dj  cattle,  etc.;  and  wnen  they  came  to  con- 
sider this  section,  they  found  the  terms  used 
in  the  New  York  statute  inapplicable  to  the 
condition  of  things  in  California.  But  the 
action  for  rent,  damage  done  by  cattle,  and 
perhaps  other  personal  actions  dependent 
upon  title  to  real  estate,  remained;  and  it 
doubtless  occurred  to  them  that  the  terms 
"  avowry  and  cognizance  "  might  be  dropped 
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and  other  words  sabstitnted,  and  the  provis-: 
ions  of  this  section  be  thus  adapted  to  such 
cases,  and  made  applicable  to  the  prosecution 
made  necessary  by  the  non-adoption  of  the 
law  relating  to  distress,  as  well  as  to  the  de- 
fense, and  nence  the  retention  of  the  section 
thus  modified.  The  Supreme  Court,  there- 
fore, considered  that  this  section  referred  to 
personal  actions  founded  upon  the  title  to  real 


property;  but  they  said  the  substitution  of 
"  enectual "  for  "  valid  "  did  not  appear  to  be 
very  happy,  as  **  effectual "  did  not  appear  to 
be  the  precise  word  to  use  in  connection  with 
the  phrase  **  cause  of  action."  Riehard9on  r. 
WUlianuon,  24  Cal.  301-304. 

Action  includes  a  special  proceeding  of 
a  civil  nature,  363. 


320.  No  entry  upon  real  estate  is  deemed  sufficient  or  valid  as  a  claim 
nnless  an  action  be  commenced  thereupon  within  one  year  after  making 
such  entry,  and  within  five  years  from  the  time  when  the  right  to  make  it 
descended  or  accrued. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

821.  In  every  action  for  the  recovery  of  real  property,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  property  is  presumed 
to  have  been  possessed  thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  the 
property  has  been  held  and  possessed  adversely  to  such  legal  title,  for 
five  years  before  the  commencement  of  the  action. 


Advene  poaoeMion.  315  n.  To  acquire  a 
right  to  the  use  of  a  stream  by  adverse  enjoy- 
ment or  prescription,  it  is  necessary  Uiat  the 
enjoyment  or  prescription  should  have  con- 
tinued for  a  period  corresjrandin^  to  the  time 
fixed  by  the  Statute  of  Limitations  as  a  bar 
to  an  entry  on  land;  that  is,  five  vears.  Cran' 
doll  v.  WoodSy  8  Cal.  144  And  tne  same  rule 
applies  to  a  right  to  overflow  the  lands  of  an- 
other. Chig^  V.  Clear  Lake  Co.,  40  CaL  396; 
see  CampbeU  v.  West,  44  CaL  646. 

An  adverse  possession  which  will  set  the 
Statute  of  Limitations  in  motion,  mav  be  ac- 
quired to  a  part  of  a  tract  of  land,  while  the 
owner  of  the  true  title  is  in  the  actual  pos- 
session of  the  other  part.  An  actual  possess- 
ion of  a  part  of  a  tract  of  land,  with  construct- 
ive possession  of  the  rest,  whether  held  by  the 
owner  of  the  true  title,  or  by  one  who  entered 
under  color  of  title  by  deed,  will  not  prevent 
the  Statute  of  Limitations  from  running  in 
favor  of  one  who  enters  adversely  upon  the 
constructive  possession.  Davis  v.  Perley,  30 
Cal.  631. 

A  party  who  has  been  In  continued  exclu- 
sive adverse  possession  for  laye  years,  is  en- 
titled to  the  benefit  of  the  Statute  of  Limita- 
tions, although  the  five  years  are  not  "next 
preceding"  the  commencement  of  the  action: 
Cannon  v.  Stoekmon,  36  Cal.  539;  and  if  after 
he  is  vested  with  the  right  he  is  ousted,  even 
by  the  party  holding  the  paper  title,  he  can 
recover  on  his  title  acquired  by  his  adverse 
possession  at  anv  time  within  five  years  after 
such  ouster.  ArrmgUm  v.  Liseom,  34  Cal. 
381,  and  the  numerous  authorities  therein 
cited.  La  LegmgvoeU  v.  Warreti,  2  Blackf.  605, 
the  Supreme  Court  of  the  United  States  say: 
"  The  lapse  of  time  limited  by  such  statute 
not  only  oars  the  remedy,  but  U  extinguishes  the 
right,  and  vests  a  perfect  title  in  Ae  adverse 
holder,*'  See  also,  to  same  effect,  Taylor  v. 
Horde,  1  Burr.  119;  Stokes  v.  Berry,  2  Salk. 
421;  Drayton  v.  Marshall,  1  Rice's  £q.  385; 


Jackson  v.  OUz,  8  Wend.  440;  Jackson  v.  Di^- 
fendorf,  8  Johns.  269;  Jackson  v.  Rightmyre, 
16  Johns.  327;  Bradstrtet  v.  Huntington,  5 
Pet.  438;  Thompson  v.  Chreen,  4  O.  St.  223; 
Newcombe  v.  Leavitt,  22  Ala.  631;  Chiles  v. 
Jones,  4  Dana,  483;  Alexanders  Pendleton,  8 
Cranch,  462.  And  if  a  party  is  in  possession 
continuously  for  five  years,  all  the  time  claim- 
mg  title  exclusive  of  any  other  right,  he  iti  en- 
titled to  the  benefit  of  the  Statute  of  Limita- 
tions, no  matter  how  many  outstanding  ad- 
verse claims  he  may  purchase.  Cannon  v. 
Stockmon,  36  Cal.  539.  But  in  order  to  ac- 
quire title  by  adverse  possession,  one  must  not 
only  have  a  possession  adverse  to  the  true 
owner,  but  also  must  claim  the  title  as  against 
the  owner  during  the  entire  statutory  period. 
If  being  in  possession,  he  offers  to  purchase 
from  the  true  owner,  and  this  offer  is  made, 
not  merely  to  buy  an  outstanding  or  adverse 
claim  in  order  to  quiet  his  possession  or  pro- 
tect himself  from  litigation,  the  offer  is  a  rec- 
ognition of  the  owner's  title,  and  will  stop  the 
running  of  the  statute.  Lovell  v.  Frost,  44t 
Cal.  47 1.  Where  several  persons  enter  on  land 
in  succession,  the  several  possessions  cannot 
be  tacked  so  as  to  make  a  continuity  of  possess- 
ion unless  there  is  a  privitv  of  estate  or  the 
several  titles  are  connectea.  Whenever  one 
^uits  the  possession,  the  seisin  of  the  true  o^'ner 
IS  restored;  and  an  entry  afterwards  by  another 
wrongfully,  constitutes  a  new  disseisor.  S.  F. 
V.  Fulde,  37  Cal.  353.  To  the  same  effect  are 
Brandt  v.  Ogden,  1  Johns.  158;  Ward  v.  Bar^ 
tholomew,  6  Pick.  410;  Wade  v.  Lindsay,  6  Met 
407;  Doe  v.  Campbell,  10  Johns.  475;  Jackson 
V.  Leonard,  9  Cow.  653;  Overfield  v.  Christie,  7 
S.  and  R.  173;  Moore  v.  Small,  9  Barr.  194; 
Mercer  v.  Watson,  1  Watts,  330;  McC(yy  v. 
Trustees  qf  Dickinson,  etc.,  5  S.  and  R.  254; 
Angell  on  Lim.,  Sec.  414. 

And  in  an  ejectment  suit  by  the  State  for 
land  in  San  Francisco  outside  of  the  red  line, 
where  a  defendant  claimed  title  under  the 
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statute  of  Limitations,  and  relied  upon  the 
adverse  possession  of  his  flrantors,  but  it  ap- 
peared that  his  deeds  eitner  called  for  land 
different  from  that  sued  for,  or  were  void  for 
uncertainty  of  description,  it  was  held  that 
.  he  did  not  connect  himself,  by  means  of  such 
deeds,  with  the  possession  of  his  grantors. 
PeopU  y.  Klumpke,  41  CaL  264.  An  adverse 
possession,  in  order  to  bar  a  recovery  by  the 
true  owner,  must  have  continued,  without  in- 
terruption, during  the  statutory  period.  It 
must  have  been  continuous,  and  not  at  inter- 
vals only.  San  Franeiaco  v.  Fulde,  37  Cal. 
349,  and  cases  there  cited.  If  interrupted 
either  by  force  or  fraud,  and  the  possession  be 
recovered  by  a  peaceable  or  forcible  entry,  or 
by  process  of  law,  nevertheless  the  continuity 
of  the  possession  is  broken,  and  in  such  case 
the  statute  will  begin  to  run  only  from  the 
time  of  the  re-entry.  San  Jose  v.  Trimble^  41 
€al.  541,  543. 

Adverse  possession  for  l^ve  years  of  the 
separate  property  of  a  married  woman  created 
a  oar  under  the  Limitation  Act  of  April  18, 
1863:  StaU.  1863,  p.  325;  and  is  a  good  de- 
fense to  an  action  of  ejectment  by  her  or  her 
grantee.   Kapp  v.  OHjuh,  42  Cal  408. 

The  user  oi  a  right  of  way,  which  had  its 
ori^n  in  license  or  permission,  may,  by  pre- 
scription, ripen  into  a  perfect  title;  and,  in 
such  case,  the  user  must  have  been  exercised 
for  the  period  prescribed  by  the  Statute  of 
Limitations,  under  a  claim  qf  right.  This 
qualification  is,  of  course,  applicable  also 
where  the  risrht  has  its  origin  in  a  parol  gift 
or  sale.   Barbour  v.  Pt'my,  42  Cal.  662. 

Where  a  grantee,  in  taking  possession  of  a 
lot  in  San  Francisco  under  his  deed,  by  mis- 
take, and  in  good  faith,  entered  into  posses- 
sion of  a  strip  of  land  adjoining- his  lot,  but 
not  included  within  its  boundaries,  and  re- 
mained in  continuous,  open,  notorious,  and 
adverse  possession,  claiming  to  hold  adversely 
to  all  persons  whomsoever,  it  was  held  that 
such  possession  came  fully  within  the  defini- 
tion of  an  adverse  possession,  which  would 
set  the  Statute  of  Limitations  in  motion. 
Orimm  v.  Curley^  43  CaL  250.  A  clandestine 
entry  or  possession  will  not  set  the  Statute  of 
Limitations  in  motion. 

If  the  owner  of  the  land  finds  one  in  pos- 
Bession  of  it  who  is  the  tenant  of  anotner, 
and  due  inquify  does  not  disclose  to  the  owner 
the  fact  that  such  possessor  is  the  tenant  of 
another,  and  then,  without  notice  of  such 
tenancy,  the  owner  makes  a  lease  to  such 
tenant,  he  does  not,  by  such  lease,  acquiesce 
in  the  adverse  possession  of  the  undisclosed 
landlord,  so  as  to  keep  the  Statute  of  Limita- 
tions in  motion  in  favor  of  such  landlord. 

There  must  be  both  knowledge  of,  or  the 
means  of  acquiring  knowledge  of  after  due  in- 
quiry, and  acquiescence  in,  the  adverse  posses- 
sion of  another,  in  order  to  subject  the  owner 
of  the  land  to  the  bar  of  the  Statute  of  Limi- 
tations. Thompson  v.  Pioche^  44  CaL  509. 
The  tenant  cannot,  during  the  term  of  a  lease, 
hold  adverse  possession  against  the  landlord 
by  the  mere  intention  so  to  hold,  and  without 
the  doing  of  some  act  which  would  amount  to 
adverse  possession  by  a  tenant  who  enters 
under  a  lease.     1962,  S.  4. 

The  taking  of  a  lease  by  one  in  adverse 
possession,  interrupts  the  running  of  the  Stat- 


ute of  Limitations,  and  any  subsequent  ad- 
verse possession  cannot  be  added  to  the  time 
which  had  run  prior  to  the  lease.  Abbey 
Hamettead  Aaso.  v.  WUlard,  48  CaL  615. 

Where  two  parties  enter  into  a  contract  for 
the  exchange  of  lands,  the  facts  that  one  of 
the  parties  has  performed  his  part,  by  con- 
veying the  lands  which  he  agreed  to  convey  in 
.  exchange  for  the  tract  to  be  conveyed  by  the 
other,  and  that  the  grantee  has  entered  into 
possession  and  sold  portions  of  the  land  thus 
conveyed,  do  not  prevent  the  Statute  of  Lim- 
itetions  from  running  as  to  the  right,  of  the 
party  who  has  performed,  to  a  conveyance 
n-om  the  other.  When  mutual  agreements  to 
convey  lands  are  to  be  performed  concurrently, 
the  Statute  of  Limitations  does  not  commence 
running  until  one  party  has  performed,  by  de- 
livering a  deed,  or  nas  offered  to  perform,  hj 
making  a  tender.  Brerman  v.  Fonlt  46  Cal.  8. 
If  one  person  has  a  lot  inclosed  with  a  fence, 
and  another,  on  an  adjoining  lot,  erecte  a 
house  which  is  several  feet  above  the  CTound 
and  projects  over  the  fence  on  to  the  lot  in- 
closed, without  any  portions  of  its  walls  rest- 
ing on  the  land  within  the  inclosure,  the  house 
IB  not  a  disturbance  of  the  possession  of  the 
one  who  built  the  fence,  so  as  to  i>revent  the 
Statute  of  Limitations  from  running  in  his 
favor.  The  maintenance  of  the  house  for  a 
sufficient  time  in  the  position  in  wliich  it  was 
constructed,  might  become  evidence  of  an 
easement,  and  the  right  to  continue  it  in  the 
same  position  might  be  thereby  acquired. 
OUlespii  V.  /ofww,  47  CaL  269-264. 

A  grantor,  who  claims  by  a  quitelaim 
deed,  may  remain  in-possession  of  the  property 
conveyed  and  assert  and  maintain  an  adverse 
possession  for  the  term  of  five  years,  and  thus 
acquire  a  title,  as  a^inst  the  grantee,  by  the 
Statute  of  Limitations.  FranJcUn  v.  Dorland, 
28  Cal.    175 ;  Ihrland  v.  MagiUon,   47   CaL 

485-7. 

A  possession  taken  and  held  by  a  defendant 
for  tne  requisite  period,  in  hostility  to  the 
title  or  claim  set  up  by  a  plaintiff  in  an  action 
of  ejectment,  amounts  to  an  adverse  posses- 
sion against  the  plaintiff,  sufficient  to  bar  a 
recovery,  even  though  the  defendant,  while 
so  in  possession,  admitted  the  validity  of  a 
title  outstanding  and  in  a  third  person.  Page 
V.  Fowler,  28  CaL  611;  Hayes  v.  MaHin,  45 
CaL  559;  McManus  v.  O'SuUrvan,  48  Cal.  15. 
Where  a  husband  and  wife  occupy  the  premi- 
ses, under  the  title  of  a  person  during  the 
coverture,  the  wife  cannot  for  herself,  being  a 
feme  covert,  occupy  in  hostility  to  that  per- 
son's title.  FrinJc*y,  Alsvp,  49  CaL  105.  ^- 
tween  tenants  in  common,  if  the  possession 
of  one  as  tenant  in  common  with  his  co- 
tenants  has  never  been  disturbed,  and  there 
has  never  been  an  ouster,  he  cannot,  w^hile 
holding  the  possession,  be  divested  of  that 
right  in  favor  of  another.  Love  v.  Watkins,  40 
CaL  547;  McCauley  v.  Harvey,  49  CaL  497. 
Between  adjoining  owners,  acquiescence  is 
perhaps  requisite  in  order  to  give  validity  to  a 
tine  not  located  according  to  the  calls  of  a  deed, 
•  but  when  the  parties,  by  running  and  marking 
the  line  upon  the  land,  identify  a  call  which, 
from  the  Tankage  of  the  deed  is  left  in  uncer- 
tainty, acquiescence  will  add  nothing  to  the 
conclusiveness  of  the  location  of  the  line.  Hast- 
mga  v.  Stark,  36  CaL  126. 
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Where  two  ootennuious  proprietors  of  land, 
who  are  ignorant  of  the  true  boundary-line 
between  their  respective  tracts,  fix  a  line,  with 
an  a^p:eement  that  each  shall  possess  to  that 
line  till  the  true  boundary  is  ascertained,  and 
the  true  boundary,  when  ascertained,  leaves 
one  in  possession  of  a  portion  of  the  other's 
land,  this  possession  is  not  adverse,  so  as  to 
set  the  Statute  of  Limitations  in  motion,  until 
there  is  a  distinct  repudiation  of  the  agree- 
ment under  which  it  was  taken.  In  such 
case  the  grantees  of  the  one  who  is  in  posses- 
sion of  a  portion  of  the  other*s  land,  who  bu^ 
without  notice  of  the  agreement  made  by  their 
grantor,  cannot  claim  the  benefit  of  the  Statute 
of  Limitations  until  the  agreement  is  repudi- 
ated, but  occupy  the  same  position  their 


grantor  would  have  done  if  he  had  not  sold. 
Irvine  v.  Adier,  44  CaL  559. 

But  if  one  of  two  coterminous  proprietors 
erect  a  division  fence,  claiming  it  to  be  on  the 
true  line,  and  holds  and  occupies  the  land  in- 
cluded by  the  fence  adversely  to  the  adjacent 
proprietor  for  five  years,  this  will  be  sumcient 
to  support  the  Statute  of  Limitations  even 
•though  the  other  coterminous  proprietor  never 
at  any  time  acquiesced  in  the  location  of  the 
fence,  but  constantly  protested  against  it. 
WhUman  v.  Steiger,  46  Cal.  258. 

In  forcible  entry  or  forcible  detainer,  pro- 
ceedings for  defendant  may  show  quiet  pos- 
session for  one  year.  1172. 

Aotioa  includes  a  special  proceeding  of  a 
civil  nature,  363. 


822.  When  it  appears  that  the  occopant,  or  those  under  whom  he 
claims,  entered  into  the  possession  of  the  property  under  claim  of  title, 
exclnsive  of  other  right,  founding  such  claim  upon  a  written  iustrument, 
as  being  a  convejauce  of  the  property  in  question,  or  upon  the  decree  or 
judgment  of  a  competent  court,  and  that  there  has  been  a  continued  occu- 
pation and  possession  of  the  property  included  in  such  instrument,  decree, 
or  judgment,  or  of  some  part  of  the  property,  under  such  claim,  for  Ave 
years,  the  property  so  included  is  deemed  to  have  been  held  adversely, 
except  that  when  it  consists  of  a  tract  divided  into  lots,  the  possession  of 
one  lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same  t^act. 

ConatmctlTe  poMOMlon,  see  next  section  and  notes,  321  n. 

828.  For  the  purpose  of  constituting  an  adverse  possession  by  any  per- 
son claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  W  here,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel, 
or  of  fencing  timber  for  the  purposes  of  husbandry,  or  for  pasturage,  or 
for  the  ordinary  use  of  the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  por- 
tion of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  inclosed 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part 
improved  and  cultivated. 


Instnzinent.  The  principle  that  one  who 
enters  upon  land  under  a  aeed  with  specific 
boundaries,  possesses  to  the  extent  of  the 
boundary  given,  extends  to  unrecorded  deeds, 
with  respect  to  those,  at  least,  who  have 
actual  knowledge  of  the  terms  of  the  deed 
and  the  grantee's  claim  under  it.  Boberts  v. 
Unofr,  30  Cal.  676. 

Where  a  sheriff*s  deed,  regular  upon  its 


If  a  party  relies  on  constructive  possession 
by  deed,  he  must  show  himself  in  the  actual 
possession  of  a  part  of  the  land  described  in 
it,  and  the  description  must  be  definite  and 
certain  as  to  the  boundaries  of  the  land.  If 
the  deed  contains  no  definite  and  certain 
boundnries  which  can  be  located,  marked  out 
and  made  known,  it  cannot  have  the  effect  to 
extend   the  {lossession  beyond  the  paaseseio 


face,  described  the  land  conve^'ed  by  metes    pedis,  which  is  definite,  positive  and  notori- 
and  bounds  with  sufficient  precision,  and  the  "'  '         ^  .  «*  ^  %    ,«.     ^.- 

plaintiff,  for  some  years,  lived  upon  and  occu- 
pied part  of  the  land,  claiming  the  whole 
while  there  was  no  other  party  in  adverse  pos- 
session of  the  part  in  controversy,  it  was  held 
that  this  extended  his  possession  to  the  bounds 
of  his  deed.  MuswU  v.  Harris,  38  Cal.  427. 


ous.  Hicks  V.  Coleman,  25  Cal.  134;  Hess  v. 
Winder,  30  Cal.  358.  The  doctrine  established 
by  Phime  v.  Seward,  4  Cal.  94;  Castro  v. 
QiU,  5  CaL  42;  Ounn  v.  Boies,  6  Cal.  272; 
Rose  V.  Davis,  11  Id.  133;  Baldwin  v.  Simpson, 
12  Id.  560;  English  v.  Johnson,  17  Id.  107; 
AUwood  V.  Frieot,  Id.  37 ;  Keane  v.  Caunovaai^ 
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211d.  299;  KUe  v.  TM>$,  23  IcL  431 ;  fficka  t. 
Coleman^  25  Id.  122;  Hoaa  v.  Puree,  28  Id. 
187;  Davis  v.  Perky,  30  Id.  630;  McKee  v. 
Cfreene,  31  Id.  418;  Ayrt9  v.  BensUy,  32  Id. 
620,  was  Uiat  a  party  who  entered  into  actual 
poaaession  of  a  portion  of  a  tract  of  land, 
claiming  the  whole  under  a  deed  in  which  the 
entire  tract  was  described  by  metes  and 
bounds,  was  not  limited  in  his  possession  to 
his  actual  inclosure  and  possession,  but  ac- 
quired constructive  possession  to  the  entire 
tract,  if  it  was  not  in  the  adverse  possession 
of  any  other  person  at  the  time  of  his  entry; 
and  tnat  such  person,  in  an  action  to  recover 
possession  of  the  land,  would  prevail  against 
one  who  entered  subsequently  upon  the  unin- 
dosed  part  as  a  mere  intruder,  or  showing 
color  of  title  only.  If  a  person,  in  lack  of  good 
faith,  intentionally  takes  a  deed  from  a  stran- 
ger having  no  title  and  asserting  no  claim,  for 
the  sham  purpose  of  adding  the  constructive 
possession  of  a  larger  tract  to  an  actual  pos- 
session of  a  smaller  tract,  he  is  not  entitled  to 
the  benefit  of  the  rule  under  consideration. 
In  no  just  sense  could  he  be  considered  as 
enUn$ig  under  claim  of  title  founded  upon  his 
deed.  There  must  be  some  show  of  good 
faith  in  taking  the  deed.  Kilev,  Tubbs,  23  Cal. 
431;  WaJjih  v.  HiU,  38  CaL  487.  Where  the 
plaintiff  found  G.  in  the  actual  possession  of 
a  small  tract  of  land,  measuring  twenty  rods 
one  way,  and  ten  the  other,  and  they  together 
went  and  marked  off,  by  blazing  here  and 
there  a  tree,  a  much  larger  tiuct,  to  which  no 
claim  or  right  had  been  previously  asserted  by 
G.,  which,  however,  included  G.'s  inclosure, 


and  measured  a  mile  and  three-ouarters  one 
way,  and  two  miles  the  other,  ana  then  made 
a  deed,  describing  the  land  by  the  trees  which 
they  had  just  blc^ed,  and  G.  signed  and  deliv- 
erea  it  to  the  plaintiff,  who  thereupon  entered 
into  the  part  which  was-  before  in  the  actual 
possession  of  his  grantor,  daiminff  to  the 
Doundaries  described  in  the  deed,  the  court 
held  the  transaction  not  within  the  statute. 
If  by  such  acts  a  party  were  allowed  to  acquire 
a  constructive  possession,  there  would  m  no 
limit  to  his  capacity  to  hold  public  land  and 
exclude  othera  from  it,  except  his  capacity  to 
blaze  trees,  and  to  find  some  one  who  would 
be  willing  to  give  him  a  deed  of  the  land 
thus  marKed  off.  Cannon  v.  Umom  Lvmber 
Co.,  38  CaL  674.  The  constructive  posses- 
sion acquired  by  one  entering  and  erecting  a 
house,  etc.,  under  a  deed,  is  overeome  by  the 
constructive  possession  of  the  owner  ot  the 
true  title,  so  as  to  make  the  statute  run  as 
against  the  one  who  has  the  true  title;  and 
if  the  holders  of  two  hostile  titles  are  each 
in  the  occupation  of  a  small  portion,  the  con- 
structive possession  follows  the  true  title. 
SempU  V,  Cook,  GO  CaL  26. 

Inoloaure.  A  general  inclosure  of  a  laige 
tract  of  land  is  not  sufficient  to  constitute  an 
actual  exclusive  possession  of  a  specific  parcel  • 
within  it,  when  it  appears  that  much  of  the 
land  within  the  inclosure  is  not  claimed,  and 
much  of  it  is  in  the  actual  occupancy  ofpar- 
ties  claiming  and  holding  adversely.  naUk 
V.  HUl,  41  CaL  571. 


824.  Where  it  appears  that  there  has  been  an  actnal  continued  occnpa- 
tion  of  land,  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  judgment,  OT jKtjgj/f^fj^^J/^^i^ 
actually  occupied,  and  no  other,  is  i.^        ^^  Add  st  end  thereof 


825.  For  the  purpose  of  constitui 
'son  claiming  title  not  founded  upoi 
decree,  land  is  deemed  to  have  been 
ing  cases  only: 

1.  Where  it  has  been  protected  b 

2.  Where  it  has  been  usually  cull 


irorided,  b<««T«r.  tot  m  no  CM.  ■h.U  •«»««•  !«-«-« 

b,  «Ld«d  -idJtahrf.  «nd«  .h.  pwTurioo.  <^7  •**; 
JJ^Tb. of  tf«. «*..  nnl« it rt»U  b.  dKwn  Ihrt  totoi 

ZZn  occupW  »d  oUimed  for  »»''^«^;^'^ 

ZtlT^^  «d  ---.d  u^  .-oh  Uod.   im 
effect  May  31,  18'8-] 


826.  When  the  relation  of  landlord  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  land- 
lord until  the  expiration  of  five  years  from  the  termination  of  the  tenancy, 
or,  where  there  has  been  no  written  lease,  until  the  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding  that  such  tenant 
may  have  acquired  another  title,  or  may  have  claimed  to  hold  adversely 
to  his  landlord.  But  such  presumption  cannot  be  made  after  the  periods 
herein  limited. 


Tenant  cannot  deny  landlord's  title  at  com- 
menoement  of  tenancy,  1962,  S.  4. 

Presumption,  limit  ol  The  effect  of  the 
latter  clause  of  the  section  is,  to  require  the 
landlord,  in  case  the  tenant  has  acquired  an- 


other title,  or  has  held  adversely  to  him,  to 
rely  upon  the  title  exclusive  of  the  lease.  He 
cannot  recover  on  the  lease  alone,  but  must 
prove  title  in  the  same  manner  that  he  would 
oe  required  to  do  had  there  been  no  lease. 
Lawrence  v.  Webster,  44  Cal.  388. 
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827.  The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected  by  a  descent  cast  in  consequence  of  the  death  of  a 
person  in  possession  of  such  property. 

828.  If  a  person  entitled  to  commence  an  action  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  possession  thereof,  or  to  make  any 
entry  or  defense  founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be  at  the  time  such  title  first  descends  or  accrues, 
either  : 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  conviction  of 
a  criminal  offense,  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action  or  making  such  entry  or  defense; 

— The  time  during  which  such  disability  continues  is  not  deemed  any  por-  ^ 
tion  pf  the  time  in  this  chapter  limited  for  the  commencement  of  such 
action  or  the  making  of  such  entry  or  defense;  but  such  action  may  be 
commenced,  or  entry  or  defense  made,  within  the  period  of  five  years  after 
such  disability  shall  cease,  or  after  the  death  of  the  person  entitled  who 
shall  die  under  such  disability;  but  such  action  shall  not  be  commenced, 
or  entry  or  defense  made,  after  that  period. 

Tenants  in  common.  If  one  of  the  several 
tenants  in  common  he  under  such  disability  as 
would  preserve  his  rights  under  the  Statute  of 
Limitations,  this  will  not  save  the  rights  of 
his  cotenants  against  whom  the  statute  has 
fully  run.    WilUama  v.  SuUon,  43  Cal.  66. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


DlaataOity  must  exist  when  right  of  action 
accrued,  357.  Where  two  concurrent  dis- 
abilities, 35S. 

Married  woman.  352  n.  If  the  husband 
is  not  a  necessary  party  the  statute  runs. 
Cameron  v.  Smith,  50  Cal.  303. 


CHAPTER  in. 

TIME  OF  COMMENCING  ACTIONS  OTHEB  THAN  FOB  THE  BECOYEBY  OF  BEAL 

PBOPEBTY.    . 


Sjsc  335.  Periods  of  limitation  prescribed. 

336.  Within  five  years. 

337.  Within  four  years. 

338.  Within  three  years. 

339.  Within  two  years. 

340.  Within  one  year. 

341.  W^ithin  six  months. 

342.  Same. 

343.  Actions  for  reliei  not  hereinbefore 

provided  for. 


Sec.  34i.  Where  cause  of  action  accrues  on 
mutual  account. 

345.  Actions  by  the  people  subject  to 

the  limitations  of  this  chapter. 

346.  Action  to  redeem  a  mortgage  with- 

out account  of  rents  and  profits. 

347.  Same,  when  there  are  two  or  more 

such  mortgages. 
[348.  Deposits  wiUi  banks,  etc.] 


335.  The  periods  prescribed  for  the  commencement  of  actions  other 
than  for  the  recovery  of  real  property,  are  as  follows : 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

836.  Within  five  years: 

1.  An  action  npon  a  judgment  or  decree  of  any  court  of  the  United 
States,  or  of  any  State  within  the  United  States; 

2.  An  action  for  mesne  profits  of  real  property.    [Approved  March  24;  effect 

July  1,  1874.] 
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Jadgment,  eto.  It  was  held  that  an  ac- 
tion would  lie  on  a  judgment  obtained  in  a 
Justice's  Court  in  this  State,  even  when  the 
time  within  which  an  execution  could  be 
issued  on  such  judgment  had  expired  (901). 
8tuaH  V.  Lander,  16  Cal.  372.  When  a  judg- 
ment is  rendered  payable  by  installments, 
the  sUitute  begins  to  run  from  the  period 
fixed  for  the  payment  of  each  installment  as 
it  becomes  due.  De  Uprey  v.  De  Uprey,  23 
Cal.  352. 


An  action  brought  in  a  court  of  equity  to 
enforce  a  set-off  of  one  judgment  against 
another,  is  an  action  upon  a  judgment  or 
decree.  Hobhs  v.  Duff,  23  CaL  597. 

Aotlon  includes  a  special  proceeding  of  a 
civil  nature,  363. 

Foreign  oause  of  action.  Reciprocity 
clause, '361. 

Amendment  of  complaint,  473  n. 


837.  Within  four  years: 

An  action  upon  any  contract,  obligation  or  liability,  founded  upon  an 
instrument  in  writing  executed  in  this  State.     [Approved  March  24;  effect  July 

1,  1874.] 
Amendment  of  complaint,  473  n. 

DepoBitB  with  hankers,  no  limitation,  348 
and  notes. 

Trustee  or  depodttary  not  in  default  until 
demand,  312  n. 

Mortgage,  726  n. 

Promiasory  note,  etc. ,  payahle  on  demand, 
312  u.  Note  payable  by  installments,  if  one 
not  paid  all  become  due;  statute  does  not  be- 
gin to  run  if  creditor  waives  penalty,  312  n. 

Judgment  in  a  suit  of  Hathaway  v.  Brady, 
was  affirmed  on  the  23d  day  of  October,  1863. 
An  action  was  commenced  on  the  24th  day  of 
October,  1867,  on  a  note  which  became  due 
one  day  after  the  date  of  the  affirmance  of 
that  judgment.  The  court  held  that  the  de- 
fendants had  all  of  the  24th  day  of  October 
in  which  to  pay  the  money,  and  the  action, 
therefore,  was  not  barred  by  the  statute. 
Hatiiaway  v.  PaUeraon,  45  CaL  299. 

Sureties  are  not  discharged  by  the  statute 
till  the  specified  time  has  run  after  they  paid. 
IHissol  V.  Bmguierey  50  Cal.  459. 

Reward.  Where  a  reward  was  offered 
for  such  information  as  would  be  sufficient  to 
convict  a  criminal,  the  court  held  that  the 
statute  (lid  not  begin  to  run  until  the  convic- 
tion.   The  court  said  the  action  was  really 


founded  on  the  written  contract,  though  ex- 
trinsic parol  facts  might  be  necessary  to  give 
it  effect  as  a  cause  of  action — as  was  the  case 
in  suits  or  warranties,  conditional  agreements, 
and  various  other  written  instruments.  Byer^ 
V.  StochceU,  14  CaL  137-8. 

Inatrtiment  in  writing.  The  board  of 
trustees  of  a  company  made  the  following 
order:  "Ordered,  that  the  compensation  (3 
the  president  of  the  board  of  trustees  be 
established  at  |50  per  month."  Previous  to 
that  time  there  was  no  order,  resolution  or 
by-law  fixing  his  compensation.  The  court 
held  that  the  order  was  a  contract  in  writing 
within  the  statute.  Boiborough  v.  Shasta  B.  U, 
Co.,  22  CaL  556.  A  receipt  or  acknowledg- 
ment in  writing  for  money  which  also  con- 
tains a  clause  statins  that  the  money  re- 
ceived is  to  be  applied  to  the  account  of  the 
person  from  whom  received,  partakes  of  the 
double  nature  of  a  receipt  and  contract,  and 
shows  upon  its  face  a  liability  to  account,  and 
an  action  upon  it  is  not  barred  by  the  Statute 
of  Limitations  until  four  years  have  expired. 
Ashley  v.  ViKher,  24  Cal.  322. 

Actions  for  relief  for  which  limitations  are 
not  otherwise  provided  must  be  brought  within 
four  years,  343. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


338.  Within  three  years : 

1.  An  action  npon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture; 

2.  An  action  for  trespass  npon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The  cause  of 
action  in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery, 
by  the  aggrieved  party,  of  the  facts  constituting  the  fraud  or  mistake. 

Guardian's  bond,  actions  on,  1805.  Ac- 
tions for  estates  sold  by,  1806. 

Liability  oreatedby  statnte,  includes  the 
claim  of  a  district  attorney  for  his  commission 
on  debt8  recovered  for  the  county;  such  claim 
is  exclusively  the  creature  of  the  statute. 
Higby  v.  Calaveras  Co.,  18  Cal  176. 


This  title,  312  to  363,  does  not  effect  actions 
against  directors  or  stockholders  of  a  corpora- 
tion  for  a  penalty  or  forfeiture,  or  to  enforce  a 
liability  created  by  law,  but  such  actions  mnst 
be  brought  within  three  years.  359;  see  1493  n. 
Where  a  debt  accrues  against  the  corpora- 
tion, it  also  by  statute  accrues  against  the 
stockholders:  &.   C.    322;   and  they  remain 
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such  debtors  anti]  the  debt  is  pcdd  or  sJlisfied. 
Whaterer  satisfies  or  extinguishes  the  <iebt  as 
to  the  corporation  extinguishes,  also,  the  lia- 
bility of  the  stockholders,  because  the  creditor 
can  claim  onljr  one  satisfaction  of  the  debt 
But  a  suspension  of  the  remedy  against  the 
corporation  does  not  extinguish  the  debt,  and 
therefore  the  liability  of  the  stockholders  is 
unaffected.  Toung  v.  RosenbauTn,  39  Cal.  654. 
Judgment  against  the  corporation  does  not 
operate  to  prolong  the  time  in  which  an  action 
mieht  be  brought  against  the  stockholders. 
StUphen  Y.  Ware^  45  CaL  111.  An  action  was 
commenced  February  9,  1872,  against  a  for- 
mer treasurer  of  Placer  County  as  principal, 
and  other  defendants  as  sureties,  on  his  official 
bond,  which  was  given  to  the  State  of  Cali- 
fornia, and  therefore  independent  of  statute, 
the  State  alone  could  maintain  an  action  upon 
it.  It  was  argued  that  the  action  was  "  upon 
a  liability  created  by  statute."  But  the  court 
held  this  position  could  not  be  maintained.  The 
bond  being  signed  by  the  defendants  and  run- 
ning to  the  people  of  the  State  of  California  as 
the  obligee  therein,  the  county  of  Placer  had 
a  ri|;ht  to  maintain  an  action  for  any  breach 
of  Its  conditions,  Pol.  €.  961,  by  which  an 
injury  had  been  sustained  by  the  county. 
Plaeer  Co,  v.  Diekergon,  45  CaL  14 

Fraud  or  mistake.  This  provision  has  no 
relation  to  an  equitable  proceeding  to  set  aside 
a  fraudulent  deed  of  real  estate  when  the  effect 
of  it  is  to  restore  the  possession  of  the  premises 
to  the  defrauded  party;  In  such  a  case  the 
action  is  really  an  action  for  the  recovery  of 
real  estate.   Oakland  v.  Carpentier,   13   CaL 


652>3.  A  complaint  should  state  the  dis- 
covery of  the  acts  constituting  the  fraud 
conipiained  of  within  the  three  years:  Sublette 
V.  Tinneyt  9  Cal.  423;  but  in  a  case  where  the 
discovery  within  three  years  was  averred  in 
general  terms  in  the  replication,  and  the  issue 
thereupon  was  tried  without  objection  in  the 
court  Delow,  the  findings  were  taken  as  if 
made  upon  an  issue  properly  raised  by  the 
pleadings.  Boyd  v.  BUinbmanf  29  Cal.  44.  As 
to  when  cause  of  action  accrues,  see  312  n. 
Fraud  in  connection  with  mortgage,  726  n., 
**  Limitation." 

Ezeciitor  or  administrator.  Limitation 
of  actions  to  set  aside  sale,  three  years.  1573, 
1589  n. 

Insanity  and  fraud.  A  complaint  not  only 
alleged  insanity  on  the  part  oi  the  plaintiff, 
but  contained  allegations  of  fraud  on  the  part 
of  the  defendants.  The  replication  met  the 
bar  of  the  statute  on  the  ground  that  the  ac- 
tion was  brought  before  the  expiration  of  three 
years  from  the  time  when  the  fraud  was  dis- 
covered. The  court  said  the  evidence  tended 
to  prove  that  the  plaintiff  recovered  his  reason 
in  February,  1857,  and  it  was  admitted  that 
he  returned  to  the  State  November  24,  1860; 
but  it  could  not  be  inferred  from  that,  that 
the  plaintiff  was  advised  before  his  return  to 
the  country,  of  what  he  had  done  while  in- 
sane, and  upheld  a  verdict  for  plaintiff. 
Crowiher  v.  ICowlandaonf  27  Cal.  384. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


389.  Within  two  years: 

1.  An  action  upon  a  contnact,  obligation,  or  liability,  not  founded  upon 
an  instrument  of  writing,  or  founded  upon  an  instrument  of  writing  exe- 
cuted out  of  the  State; 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdiyision  does^not  apply 
to  an  action  for  an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the 

wrongful  act  or  neglect  of  another.     [Approved  March  24j  effect  July  1,  1874.] 


Amendment  of  complaint,  473  n. 
Mortgage  debt,  726  n.    "  Limitations. " 


_  Where  a  single  employment  of 
plaintiff  extended  to  ana  included  services 
rendered  as  late  as  July,  1869,  and  the  action 
was  commenced  in  June,  1871,  it  was  held  in 
time.    Hancock  v.  Pio  Pico,  47  Cal.  162. 

Not  an  instmment  of  writing.  A  mere 
naked  receipt  in  writing,  acknowledging  the 
delivery  of  money,  is  not  an  instrument  in 
writing  within  the  statute.  Ashley  v.  Viseher^ 
24  CaL  322.  In  an  action  for  contribution, 
between  joint  obligors,  the  Statute  of  Limita- 
tions does  not  begin  to  run  until  after  the  pay- 
ment of  the  debt  by  the  plaintiff  Where  the 
payment  is  made  bv  plamtiff,  by  a  settlement 
of  the  accounts  with  the  payee  of  the  note,  the 


statute  only  begins  to  run  from  the  date  of  the 
appropriation  of  money  due  by  the  payee  to 
the  plaintiff,  to  the  payment  of  the  note. 
Shenvood  v.  Dunhary  6  Cal.  53.  The  prop- 
erty of  the  plaintiff  was  sold  under  execution 
to  satisfy  a  judgment  recovered  against  the 
plaintiff  and  the  defendants.  In  an  action 
brought  to  enforce  payment  from  the  defend- 
ants of  their  proportionate  share,  the  court 
said  that  the  action  being  brought  upon  the 
implied  assumpsit,  was  ''not  founded  upon  an 
instrument  of  writing."  The  construction 
would  be  the  same  if  the  word  ** founded'* 
were  omitted.  Chipman  v.  MorriU,  20  Cal. 
136.    As  to  death,  see  353  n.  post 

Bxeouted  out  of  this  State.    A  foreign 

i'udgment  is  not   "a  contract,  obligation,  or 
lability  for  the  payment  of  money,  founded 
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§§  340-343  Limitations:  Other  than  Real  Property.  IPabt  ii,  Title  ii, 

on  an  instrument  of  writing  executed  out  of     had  elapsed,  although  the  Code  had  in  the 
this  State."    Pollen  v.  Bay,  4  Cal.  287.  meantime  come  into  force.      Benjamin  v.  El- 

Doatn  canaeci  oy  uTrongnil  act  or  ne- 
glect, etc     Where  the  death  occurred  prior        when  cause  of  action  accmee,  312  n. 

to  the  Code,  whilst  the  statute  of  AprQ  26, 

1862,  was  in  force,  which  statute  required  the        Action  includes  a  special  proceeding  of  a 
action  to  be  brought  within  two  years  after     civil  nature  363. 
the  death,  it  was  held  that  it  was  not  suffi- 
cient to  commence  the  action  after  two  years        Generally,  337  n. 

340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action 
is  given  to  an  individual,  or  to  an  individual  and  the  State,  except  when 
the  statute  imposing  it  prescribes  a  different  limitation; 

2.  An  action  upon  a  statute  or  upon  an  undertaking  in  a  criminal  ac- 
tion for  a  forfeiture  or  penalty  to  the  people  of  this  State; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment  or 
seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  pris- 
oner arrested  or  imprisoned  on  civil  process; 

5.  An  action  against  a  municipal  corporation  for  damages  or  injuries  to 

property  caused  by  a  mob  or  riot.      [Approved  and  took  effect  January  27,  1876.] 

VHien  canae  of  action  aocmes,  312  n. 

Action  includes  a  special  proceeding  of  a  ciril  nature,  363. 

841.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized 
by  any  such  officer  in  his  official  capacity  as  tax  collector,  or  to  recover 
the  price  or  value  of  any  goods,  wares,  merchandise,  or  other  personal 
property  so  seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or 
injury  to  any  goods;  wares,  merchandise,  or  other  personal  property 
seized,  or  for  damages  done  to  any  person  or  property  in  making  any 
such  seizure; 

2.  To  recover  stock  sold*  for  a  delinquent  assessment,  as  provided  in 

Sec.  347  of  the  Civil  Code.      [Approved  March  24;  effect  July  1,  1874] 

Tax  ooUector,  money  paid  to.     An  ac-  stock  sold,  the  sum  for  which  the  same  waa 

tion  to  recover  hack  money  paid,  under  pro-  sold,   together  with    all   suhsequent   assess- 

test,  for  taxes,  must  he  brought  within  six  ments,  which  may  have  been  paid  thereon, 

months.  Cameron  v.  Smith,  60  CaL  303.  and  interest  on  such  sums  from  the  time  they 

were  paid;  and  no  such  action  must  be  sus- 

Stock  sold,  action  to  recover.    No  action  tainea,  unless  the  same  is  commenced  by  the 

must  be  sustained  to  recover  stock  sold  for  filing  of  a  complaint,  and  the  issuing  of  a 

delinquent  assessments,  upon  the  ground  of  summons  thereon  within  six  months  after 

irregiuaritv  in  the  assessment,  irregularity  or  such  sale  was  made.  C  C,  347. 

defect  of  tne  notice  of  sale,  or  defect  or  irreg-        xxn%^n  ^«««iiA  ^«  o^M^n  ^^^^^»m    oio  « 
1    ...    .1        1        1      \v  .         1  •  ^         vvnen  canae  oi  acQon  accmee,  3iz  n. 

ularity  m  the  sale,  unless  the  party  seeking  ' 

to  maintain  such  action  iirst  pays  or  tenders        Action  includes  a  special  proceeding  of  a 
to  the  corporation,  or  the  party  holding  the     civil  nature,  363.  • 

342.  Actions  on  claims  against  a  county,  which  have  been  rejected  by 

the  Board  of  Supervisors,  must  be  commenced  within  six  months  after 

the  first  rejection  thereof  by  such  board. 

When  canae  of  action  aocmea»  312  n. 

Action  includes  a  special  proceeding  of  a  ci\'il  nature,  363. 

343.  An  action  for  relief  not  hereinbefore  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of  action  shall  have  accrued. 
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Chap.  III.]       LIMITATIONS:    OtHER  THiiN  RbAL  PROPERTY.     §§  344-347 


Wlien  cauae  of  aotioii  aooinefl,  312  n.  Aotlon  includes  a  special  proceeding  of  a 

Meohanica'  lieiu^  actions  npon,  must  he     ^^^  nature,  363. 
commenced  within  ninety  days  tutor  filing,  or 
expiration  of  credit,  1190. 

844.  In  an  action,  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  demands 
between  the  parties,  the  cause  of  action  is  deemed  to  have  accrued  from 
the  time  of  the  last  item  proved  in  the  account  on  either  side. 


Mntaai,  etc.,  aoconnt  Where  payments 
have  been  made  by  one  party  for  which  credit 
is  ^ven  by  the  other,  it  is  an  account  without 
reciprocity,  and  only  upon  one  side.  WecUher- 
wax  V.  Cosumnes  Valley  Mill  Co,,  17  Cat  351; 
Angell  on  lAm,  164,  Sec  149. 

Mutual  accounts  'are  made  up  of  matters  of 
set-off.  There  must  be  a  mutual  credit 
founded  on  a  subsisting  debt  on  the  other 
side  or  an  express  or  an  implied  agreement 
for  a  set-off  ot  mutual  debts.  ViThere  there 
was  a  subsisting  debt  acainst  the  defendants, 
and  they  delivered  to  the  plaintiffs  a  "  hor^- 
power,  which  the  latter  received  at  a  8i)ecified 
value,  crediting  the  defendants  for  it,  the 
eo\u:tlield  that  upon  the  delivery  of  the  horse- 
power to  the  plaintiffs,  the  same  became  a 
matter  of  account  in  favor  of  the  defendants 


against  the  plaintiffs,  and  until  the  account 
between  the  parties  might  be  stated  and  the 
balance  struclu  it  stood  as  a  set-off  2>ro  tanto 
to  the  demand* of  the  plaintiffs.  The  legal 
presumption  was  that  it  was  a  payment  and 
not  a  loan,  and  that  the  account  was  a  mutual, 
etc.,  account  within  the  statute.  Norton  v. 
Larco,  30  CaL  130-135. 

But  where  one  party  is  selling  the  other 
goods  from  time  to  time,  and  charging  the 
same,  the  other  gives  him  money  which  he 
credits  on  the  account  as  a  paymentf  the  credit 
does  not  make  the  account  a  mutual  one 
within  this  section.  Adams  v.  PaUersotiy  35 
Cal.  122. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


845.  'the  limitations  prescribed  in  this  chapter  apply  to  actions  brought 
in  the  name  of  the  State,  or  for  the  benefit  of  the  State,  in  the  same  man- 
ner as  to  actions  by  private  parties. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

846.  An  action  to  redeem  a  mortgage  of  real  property,  with  or  without 
an  account  of  rents  and  profits,  may  be  brought  by  the  mortgagor  or  those 
claiming  under  him,  against  the  mortgagee  in  possession,  or  those  claim- 
ing under  him,  unless  he  or  they  have  continuously  maintained  an  adverse 
possession  of  the  mortgaged  premises  for  five  years  after  breach  of  some 
condition  of  the  mortgage. 

Snspexudon  of  remedy.  If  the  mortgagee, 
after  obtaining  a  judgment  foreclosing  his 
mortgage,  by  an  agreement  with  the  mort- 
gagor enters  into  the  possession  of  the  mort- 
gaged property,  and  receives  the  rent  and 
profits,  and  applies  them  towards  the  satis- 
faction of  the  amount  due,  and  the  mortgagee 
further  agrees  not  to  issue  an  order  of  s^e. 


the  Statute  of  Limitations  does  not  run  against 
the  rights  of  mortgagor  or  mortgagee,  so  long 
as  the  debt  remains  unpaid,  and  the  parties 
acquiesce  in  the  arrangement.  Frmk  v.  l/e  Hoy, 
49  CaL  315. 

Aotlon  includes  a  special  proceeding  of  a 
civil  nature,  363. 


847.  If  there  is  more  than  one  such  mortgagor,  or  more  than  one 
person  claiming  under  a  mortgagor,  some  of  whom  are  not  entitled  to 
maintain  such  an  action  under  the  provisions  of  this  chapter,  any  one  of 
them  who  is  entitled  to  maintain  such  an  action  may  redeem  therein  a 
divide  or  undivided  part  of  the  mortgaged  premises,  according  as  his 
interest  may  appear  and  have  an  accounting,  for  a  part  of  the  rents  and 
profits  proportionate  to  his  interest  in  the  mortgaged  premises,  on  pay- 
ment of  a  part  of  the  mortgage-money,  bearing  the  same  proportion  to 
the  whole  of  such  money  as  the  value  of  his  divided  or  undivided  interest 
in  the  premises  bears  to  the  whole  of  such  premises. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 
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§§348-351         Limitations:  General  Provisions.  [Pabt ii,  title  ii, 

348.  To  actions  brought  to  recover  money  or  other  property  deposited 
with  any  bank,  banker,  trust  company,  or  savings  and  loan  society,  there 

is  no  limitation.       [Approved  March  24;  effect  July  1,  1874.] 

Deposits,  eto.  By  an  act  respecting  the 
limitation  of  actions,  approved  March  11, 
1872,  where  bankers*  certificates  of  dei)OBit 
had  theretofore  been  given  to  anv  partv  since 
deceased,  and  not  found  until  after  adminis- 
tration of  his  or  her  estate,  an  action  might 
be  maintained  thereon  by  the  heirs  or  leeal 
representatives  at  any  time  within  six  months 
after  such  finding;  and  bv  an  act  supplement- 
ary to  an  act  entitled  *'An  Act  denning  the 
time  for   commencing   civil  actions,  passed 


April  22,  1860,"  approved  March  16,  1872, 
there  was  to  be  no  limitation  upon  right  to 
maintain  an  action  for  the  recovery  of  Inoney 
or  other  property  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society; 
and  all  acts  and  parts  of  acts  in  conflict  there- 
with, so  far  as  the  same  were  in  conflict,  were 
repealed. 

Aotion  includes  a  special  proceeding  of  a 
civil  nature,  363. 


CHAPTER  IV. 

GENERAL  PROVISIONS  AS  TO  THE  TIME  OF  COMMENCING  ACTIONS. 


Sec.  350.  When  an  action  is  commenced. 

351.  Exception,  where  defendant  is  out 

of  tne  State. 

352.  Exception  as  to  persons  under  dis- 

abilities. 

353.  Provision  where  person  entitled  dies 

before  limitation  expires. 

354.  In  suits  by  aliens,  tune  of  war  to 

be  deducted. 

355.  Provision  where  judgment  has  been 

reversed. 
366.  Provision  where  action  is  stayed  by 
injunction. 


Sec  357.  Disability  must  exist  when  right  of 
action  accrued. 

358.  When  two  or  more  disabilities  exist. 

359.  This  title  not  applicable  to  actions 

against  directors,  etc.  Limitations 
in  such  cases  prescribed? 

360.  Acknowledgment  or  new  promise 

must  be  in  writing. 

361.  Limitation   laws   ^f   ether  States, 

effect  of. 

362.  Existing  causes  of  action  not  af- 

fected. 

363.  Word  "action"  oonstmed,  how. 


350.  An  action  is  commenced,  within  tKe  meaning  of  this  title,  when 
the  complaint  is  filed. 


'When  action  commenced.  The  position 
that  the  filing  of  the  complaint,  without  the 
issuance  of  the  summons  thereon,  does  not 
prevent  the  statute  running,  is  not  tenable. 
Sharp  V.  Maguire,  19Cal.  677;  Pimenialy.  City 
of  San  FranciseOf  21  Cal.  367.  But  it  seems 
the  plaintiff  should  issue  his  summons  within 
a  year,  406,  post.  Allen  v.  Marshall,  34  Cal. 


166.  S.  406,  post,  relating  to  the  commence- 
ment of  actions  in  the  courts  generally,  and 
839  on  the  same  subject  in  the  Justices'  Courts, 
now  correspond  to  this  section. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


351.  If,  when  the  cause  of  action  accrues  against  a  person,  he  is  out  of 
the  State,  the  action  may  be  commenced  within  the  term  herein  limited,  after 
his  return  to  the  State,  and  if,  after  the  cause  of  action  accrues,  he  departs 
from  the  State,  the  time  of  his  absence  is  not  part  of  the  time  limited  for 
the  commencement  of  the  action. 


I 


"When  cause  of  action  accruea»  312  n. 

Out  of  the  State.  The  absence  of  the  de- 
fendant is  a  fact  exceptional  in  its  character, 
and  unless  such  absence  is  alleged  in  the  com- 
plaint, his  presence  in  the  State  must  be  in- 
tended. Bass  V.  Berry,  Feb.  7,  1876. 

Mortgage,  726  n.     '  *  Limitation. " 

Return.  The  word  return  applies  as  well 
to  persons  coming  from  abroad  as  to  citizens 
going  abroad  for  a  temporary  purpose  and 
then  returning.  But  it  seems  that  the  com- 
ing from  abroad  must  not  be  clandestine,  and 
with  an  intent  to  defraud  the  creditor,  by  set- 


ting the  statute  in  operation*and  then  depart- 
ing. It  must  be  so  public,  and  under  such 
circumstances,  as  to  give  the  creditor  an  op- 

Sortunity  by  the  use  of  ordinary  diligence  and 
ue  means  of  arresting  the  debtbr.  All  the 
cases  iu  which  it  has  oeen  held  that  a  tem- 
porary presence  was  not  sufficient  to  set  the 
statute  m  motion,  have  proceeded  upon  the 
ground  of  fraud  or  conceaunent,  or  the  insuffi- 
ciency of  the  time  to  enable  the  creditor  to  insti- 
tute the  necessary  proceedings  for  the  recovery 
of  the  debt.  Pcumer  v.  Shaw,  16  CaL  96;  see 
Buggies  v.  Keeler,  3  Johns,  267;  CarpetUer  v. 
Wells,  21  Barb.  594;  Fowler  v.  Hunt,  10  Johns. 
463;  Didier  v.  Davids(m,  2  Barb.  Ch.  485.    The 


V 
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Limitations:  General  Provisions.        §§  352-85 3 


etatnte  of  New  York  proyided  for  caseB  in 
which  '*  such  person  shall  depart  from  and  re~ 
fide  oui  qf  this  StcUe,"  It  was  repeatedly  held 
in  that  State  that  the  successive  absences  of 
the  defendant  from  the  State  should  be  ac- 
cumulated, and  the  aggp'egate  deducted  from 
the  whole  time.  Burrougha  v.  Bloomer,  5  Den. 
632;  CoU  v.  Jesgitp,  10  N.  Y.  107;  CaUer  v. 


Wright,  22  N.  Y.  477;  Boffers  v.  Hatch,  44  Cal, 
282. 

Fore^n  oorporatioii.  When  a  foreign 
corporation  has  a  managpLng  agent  in  Cali- 
fomia  (exercising  openly  his  authority  as  such 
and  without  fraudulent  concealment),  the  cor- 
poration is  within  the  State,  within  the  Statute 
of  Limitations.  Lawrence  v.  BaMou,  50  Cal.  264. 


352.  If  a  person  entitled  to  bring  an  action,  mentioned  in  Chapter  III 
of  this  Title,  be,  at  the  time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action; 

-^The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 


OuardJan'a  bond,  action  on,  1805;  for  es- 
tates sold  by,  ISOe. 

"WlieQ  cause  of  action  aooniea,  312  n. 

Znaanity;  Fraud;  338,  n.,  p.  115. 

BAarded  woman,  328  n.  The  statute  runs 
against  a  married  woman  in  all  those  actions 
to  which  her  husband  is  not  a  necessary  party 
with  her  in  commencing  the  action,  the  same 
as  it  does  against  other  persons.  Wilson  v.  Wil- 
9on,  36  CaL  450;  Cameron  v.  Smith,  50  CaL  303. 


Therefore,  as  a  married  woman  may  maintain 
ejectment  for  her  separate  property  without 
joining  her  husband  (370),  her  coverture  does 
not  create  a  disability  so  as  to  save  the  bar  of 
the  Statute  of  Limitations  as  to  such  prop- 
erty. Kapp  v.  Griffith,  42  CaL  408. 

maahllitj  must  exist  when  right  of  action 
accrued,  357.  Where  two  concurrent  disabil- 
ities, 35a 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


858.  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  bj  his  representatives:  after  the  ex- 
piration  of  that  time,  and  within  six  months  from  his  death.  If  a  person 
against  whom  an  action  may  be  brought  die  before  tlie  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  sur- 
vive, an  action  may  be  commenced  against  his  representatives,  after  the 
"expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 


ActloDB  by  repreeentatlvea.  There  is  a 
great  distinction  drawn  in  this  section  be- 
tween actions  by  the  representatives  of  a  de- 
cedent, and  actions  against  them.  Where 
there  was  no  administrator  on  an  estate  from 
Ma;r  26,  1853,  to  December  4,  1856,  during 
which  time  five  notes  sued  on  fell  due,  and  it 
was  argued  that,  as  there  was  no  person  au- 
thorized to  bring  actions  on  these  notes  when 
they  fell  due,  therefore  the  Statute  of  Limita- 
tions did  not  commence  running  until  Decem- 
ber 4,  1856,  the  court,  referring  to  Smith  v. 
Hall,  19  CaL  85,  and  Quivey  v.  JJaU,  Id.  97, 
supra,  said  that  in  those  cases  the  adminis- 
trator was  d^endant,  and  not  the  plaintiff, 
and  the  rule  of  law  was  entirely  different  in 
the  two  classes  of  cases.  Oraltan  v.  Wiggins, 
23  Cal.  28.  The  clause,  "after  the  cause  of 
action  shall  have  accrued,"  did  not  imply 
the  existence  of  a  person  legally  competent 
to  enforce  it  by  suit.    In  view  of  the  provis- 


ion in  relation  to  cases  where  the  cause  of 
action  has  accrued  before  the  death,  to  the 
effect  that  the  time  may  be  extended  not  to 
exceed  six  months  from  the  death,  it  is  clear 
that  the  mere  fact  that  the  cause  of  action 
accrues  after  the  death,  does  not  extend  the 
time  to  sue  indefinitely.  Tynan  v.  Walker,  35 
CaL  645.  Where  plaintiff,  as  administrator 
of  Pott,  in  1867,  sued  to  recover  possession  of 
land,  and  the  complaint  averred  that  the  dec- 
edent died  in  1860  seised,  etc.,  of  the  prem- 
ises, and  that  in  February,  1867,  plaintiff  was 
appointed  administrator:  one  of^  the  allega- 
tions of  the  complaint  being  that  the  defend- 
ants, on  the  2d  day  of  March,  1867,  wrong- 
fully entered  and  tortiously  evicted  plaintiff, 
the  court  held,  on  demurrer,  that  it  being  ad- 
mitted that  defendant's  possession  was  with- 
out title,  and  of  so  recent  a  date,  it  could  not 
be  claimed  that  the  plaintiff's  demand  was 
stale  as  against  the  defendant's.    If  it  had 
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appeared  that  the  defendant  had  been  in 
possession  for  seventeen  years,  claiming  title 
in  good  faith,  it  might  have  been  otherwise. 
^  But  it  was  clear  that  an  intruder  without 
title  whose  possession  commenced  a  few  days 
after  the  grant  of  letters  on  the  estate,  should 
not  be  allowed  to  allege  that  the  claim  of  the 
plaintiff  was  stale  as  to  him.  Healy  v. 
jBuchaTiaUf  34  CaL  668. 

Actions  agaioflt  representathrefl.  Where 
D.  had  a  running  account  with  L.  from  1838 
to  1849,  at  which  time  L.  died  intestate,  and 
no  administration  was  had  on  his  estate  until 
1857;  and  D.,  within  one  year  after  the  grant- 
ing of  letters  of  administration,  commenced 
his  suit  on  said  account  against  the  estate;  it 
was  held  that  the  suit  was  commenced*  in 
time.  The  fact  that  a  long  period  intervened 
between  the  death  and  the  administration 
taken  on  the  estate  made  no  difference.  Dang^ 
lada  V.  De  la  Ouerra,  10  CaL  386. 

In  a  case  where  the  question  was,  Is  a  note 
not  due  at  the  time  of  the  death  of  the  intes- 
tate barred  for  failure  to  present  it  to  the  ad- 
ministrator within  three  ^ears  or  less  after 
erant  of  the  administration,  no  publication 
naving  been  made  by  the  administrator? 
the  court  held  the  general  rule  to  be  that  the 
Statute  of  Limitations  does  not  begin  to  run 
when  no  administration  exists  on  the  decedent's 
estate  at  the  time  the  cause  of  action  accrued, 


and  that  this  section  only  applies  to  cases 
where  the  statute  has  commenced  to  run  be- 
fore the  decease.  The  object  was  not  to  cur- 
tail but  to  prolong  the  period  for  suing  in  the 
given  category.  Smith  v.  Hall,  19  CaL  86.  In 
a  case  where  the  statute  commenced  running 
before  the  death  of  the  intestate,  the  court 
said  that  at  common  law  the  rule  was  un- 
questionable, that  when  the  statute  began  to 
run  a  subsequent  disability,  as  death  of  the 
party  bound,  etc.,  does  not  stop  it  (citins  13 
Wend.  267);  that  the  statute  substituted  for  a 
suit  the  presentation  of  the  claim,  allowing 
the  administrator  to  acknowledge  it,  ana 
place  it  on  the  list  of  recognized  debts  of  the 
estate.  But  that  the  right  to  sue  came  from 
the  refusal  of  the  executors  to  acknowledge 
it  (1498,  post),  and  therefore  did  not  accrue 
until  the  presentation  of  the  claim,  and  the 
party  was  not  bound  to  present  it  until  after 
pubucation  of  the  notice  required  by  the 
stetute.  Qtuvey  v.  HaU,  19  CaL  100.  The 
second  clause  of  this  section  does  not  shorten 
the  period  allowed  by  the  statute;  and  an 
action  is  not  barred  because  it  was  not  brought 
within  one  year  after  the  issuance  of  letters, 
if  brought  within  the  time  limited  for  its 
commencement,  if  the  deceased  contractor 
had  lived.  Lcwell  v.  Kier,  50  CaL  646. 

Action  includes  a  special  proceeding  of  a 
civil  nature,  363. 


354.  When  a  person  is  an  alien  subject,  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  war  is  not  part 
of  the  period  limited  for  the  commencement  of  the  action. 

Action  includes  a  special  proceeding  of  a  dvil  nature,  363. 

855.  If  an  action  is  commenced  within  the  time  prescribed  therefor, 
and  a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  representatives, 
may  commence  a  new  action  within  one  year  after  the  reversal. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

356.  When  the  commencement  of  an  action  is  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of.  the  injunction  or 
prohibition  is  not  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

357.  No  person  can  avail  himself  of  a  disability,  unless  it  existed  when 
his  right  of  action  accrued. 

When  oauae  of  action  accruea,  312  n. 

» 

858.  When  two  or  mqre  disabilities  coexist  at  the  time  the  right  of 
action  accrues,  the  limitation  does  not  attach  until  they  are  removed. 

"When  cause  of  action  accmea,  312  n. 

358.  This  title  does  not  affect  actions  against  directors  or  stockholders 
of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  law;  but  such  actions  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which 
the  penalty  or  forfeiture  attached,  or  the  liability  was  created. 

Action  includes -a  special  proceeding  of  a  civil  nature,  363. 
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860.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or 
continuing  contract,  by  which  to  take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  is  contained  in  some  writing,  signed  by  the  party  to 
be  charged  thereby. 


Text  payment.  After  some  difference  of 
opinion  on  former  statutes^  the  Supreme  Court 
has  emphatically  decided  that  neither  part 
payment  nor  any  other  facts  from  which  a 
promise  may  he  impUed,  is  sufficient;  and  that 
the  statute  must  he  strictly  complied  with  in 
all  case&  L<»xi  v.  Morris,  18  Cal.  482;  Pena 
V.  Vance,  21  Cal.  142;  McCarthy  v.  White,  21 
CaL  496;  JEC^nUn  v.  Ca^ro,  22  Cal.  102. 

Acknowledgment  In  writing.  The  use 
of  the  words  *' audited  and  approved/'  and 
"we  certify  the  above  to  he  correct,"  written 
on  an  account  by  trustees  of  an  association, 
was  held  to  create  a  liability  of  a  higher 
character  than. that  arising  from  a  mere  ac- 
count, and  constituted  the  matters  sued  upon 
instruments  of  writing,  within  the  meaning  of 
the  statute.  Sanmcixcm  v.  Brown  and  otherB, 
5CaL  58. 

Letters  of  the  defendant  inclosing  checks 
for  monthly  interest  on  a  loan,  and  saying  they 
were  the  interest  due  on  the  loan  for  the 
months  of  May  and  June,  1859,  were  held  a 
sufficient  acknowledgment.  But  in  this  case 
some  reliance  seems  to  have  been  placed  by 
the  court  on  the  fact  of  thb  payment  of  the  in- 
terest Barron  v.  Kennedy,  17  CaL  577,  578. 
A  memorandum  indorsed  on  an  overdue 
bond,  stating  a  receipt  of  a  jportion  of  the 
debt,  and  also  extending  the  time  and  chang- 
ing in  some  respects  the  terms  of  payment, 
signed  by  the  obligee  alone,  but  assented  to  by 
the  obligor,  was  held  "not  a  writing;  si^ed 
by  theparty  to  be  chai]g^d  thereby,  and  did 
not  afiect  the  operation  of  the  limitation 
statute.  Pena  v.  Vance,  21  Cal.  149.  An 
allegation  that  the  '*  defendant  has  in  writing 
acknowledged  and  promised  pay,"  etc,  in- 
v<^ve8  an  tuie^tion  of  the  signature.  Porter 
V.  Elam,  25  CaL  292.  The  Supreme  Court 
have  held  that  there  are  two  ultimate  facts 
that  may  be  proved  in  the  mode  prescribed. 
The  aclmowledgment  or  promise  made  while 
the  contract  is  a  subsisting  liability  establishes 
a  continuing  contract  When  made  after  the 
bar  of  the  statute,  a  new  contract  is  created. 
In  the  latter  aspect  of  the  statute  it  does  not 
operate  to  extinguish  the  debt  nor  raise  the 
presumption  of  payment,  but  only  bars  the 
remedy.  When  the  creditor  sues,  after  the 
statute  has  run  upon  the  original  contract,  his 
cause  of  action  is  not  the  original  contract,  for 
his  action  thereupon  is  barred;  but  it  is  the 
new  promise,  the  original  contract,  or  the 
moral  obligation  arisiujg  thereupon,  bindine[ 
in/oro  consdentim,  notwithstanding  the  bu*  <S 
the  statute,  beiiig  the  consideration  for  the 
new  promise.  "Die  creditor  cannot  jrecover 
after  the  statute  has  run  upon  the  original 


contract  or  obligation,  without  proving  the 
new  promise. 

'9tis  section  provides  two  modes  in  which 
the  promise  may  be  proved:  the  one  by  pro- 
ducing the  promise  itself,  the  express  promise, 
and  the  other  by  the  production  of  the  ac- 
knowledgment from  which  the  promise  is 
implied.  The  acknowledgment  serves  no  other 
purpose  than  that,  ana  there  are  no  other 
means  by  which  the  implied  promise  may  be 
proved.  When  the  express  promise  is  shown, 
the  acknowledmnent,  u  there  be  one,  has  no 
effect,  for  the  law  will  not  imply  a  promise, 
in  the  presence  of  an  express  promise  covering 
the  same  ground.  The  acknowledgment  must 
be  a  direct,  distinct,  unqualified,  and  uncon- 
ditional admission  of  the  debt  which  the  party 
is  liable  and  willing  to  pay;  citing  Bell  v.  Mor^ 
rison,  1  Pet.  351;  Sands  v.  GeUton,  15  John. 
511;  Jones  v.  Moore,  5  Binn.  573;  Berghaus  v. 
Calhoun,  6  Watts,  219;  De  Forrest  v.  Hunt, 
8  Conn.  185;  Bussell  v.  Copp,  5  N.  H.  154; 
Harrison  v.  Handley,  1  Bibb.  443;  BeU\.  Row- 
land, 1  Hardin,  301;  Ang,  on  Lim,,  Sec.  231 
and  note;  McCormiek  v.  Brown,  36  CaL  184. 
A  proposed  instruction  that  where  a  party 
owing  a  debt  or  debts  gives  "several  notes  in 
payment  of  a  gross  sum  of  money  owing  by 
idm,  the  original  amount  will  only  revive  upon 
a  failure  to  pay  all  the  notes;  and  that  the 
pavment  of  one  of  the  notes  by  the  maker 
will  prevent  the  original  debt  from  reviving, 
was  neld  not  to  be  sustained  by  reason  or 
authority.  Cratqford  v.  Roberts,  60  Cal.  235. 

Where  the  complaint  alleged  an  express 
promise  to  pay  the  debt,  it  was  held  not  nec- 
essary to  prove  it,  because  a  promise  was  im- 
plied from  an  acknowled^ent,  which  was 
also  alleged,  though  not  with  technical  accu- 
racy. Tne  acknowledgment  was  made  to  an 
administrator  after  the  debt  was  barred  by 
the  statute,  and  was  held  to  inure  to  the 
benefit  of  the  estate.  It  was  also  held  that 
the  plaintiff  having  proved  a  debt  to  which 
the  acknowledgment  might  apply,  the  onus 
was  on  the  deiendant  to  show  another  debt 
to  which  it  referred.  FarreU  v.  Palmer,  36 
CaL  192. 

Where  an  executrix  gave  a  note  for  a  bal- 
ance due  on  a  note  of  her  late  husband,  both 
she  and  the  holder  of  the  note  being  under 
the  erroneous  impression  that  the  note  of  the 
husband  was  net  barred,  it  was  held  that  the 
holder  could  recover  (McKinstry,  J.,  dissent- 
ing on  the  ground  that  there  was  no  consid- 
eration, as  the  law  imposed  on  the  executrix 
the  oblifi»tion  of  pleading  the  statute).  MuU 
V.  Van  Trees,  50  CaL  547. 

Mortgage,  726  n.     "  Lunitation." 


881.  When  a  cause  of  action  has  arisen  in  another  State,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  there  be  main- 
tained against  a  person  by  reason  of  the  lapse  of  time,  an  action  thereon 
shall  not  be  maintained  against  him  in  this  State,  except  in  favor  of  one 
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who  has  been  a  citizen  of  this  State,  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 

Action  includes  a  special  proceeding  of  a  civil  nature,  363. 

862.  This  title  does  not  extend  to  actions  already  commenced,  nor  to 
cases  where  the  time  prescribed  in  any  existing  statute  for  acquiring  a 
right  or  barring  a  remedy  has  fully  run;  but  the  laws  now  in  force  are 
applicable  to  such  actions  and  cases,  and  are  repealed  subject  to  the  pro- 
visions of  this  section. 

Repeal,  etc.,  by  Code,  9,  18,  ante. 

Aotioxi  includes  a  special  proceeding  of  a  civil  nature,  363. 

863.  The  word  "action"  as  used  in  this  title  is  to  be  construed^  when- 
eyer  it  is  necessary  so  to  do,  as  including  a  special  proceeding  of  a  civil 
nature. 


THLB  m. 

OP  THE  PARTIES  TO  CIVIL  ACTIONS. 


Sec.  367. 
368. 
369. 

370. 

371. 
372. 
373. 
374 

376. 

376. 

377. 


378. 
379. 


Action  to  be  in  name  of  party  in 
interest. 

Assignment  of  thing  in  action  not 
to  prejudice  defense. 

Executor,  trustee,  etc.,  may  sue 
without  joining  the  persons  ben- 
eficially interested. 

When  a  married  woman  is  a  party, 
actions  by  and  against. 

Wife  may  defend,  when. 

Infant  to  appear  by  ^ardian. 

Guardian,  now  appointed. 

Unmarried  female  may  sue  for  her 
own  seduction. 

Father,  etc.,  may  sue  for  seduction 
of  daughter,  etc 

Father,  etc.,  may  sue  for  injury  or 
death  of  child. 

When  representatives  may  sue  for 
death  of  one  caused  by  the  wrong- 
ful act  of  another  [not  a  minor]. 

Who  may  be  joined  as  plaintiffs. 

Who  may  be  joined  as  defendants. 


Sec.  380.  Parties  defendant  in  an  action  to 
determine  conflicting  claims  to 
real  property. 

381.  Parties  holding  title  under  a  com- 

mon source,  when  may  join. 

382.  Parties  in   interest,    when    to  be 

joined.    When  one  or  more  may 
sue  or  defend  for  the  whole. 

383.  Plaintiff  may  sue  in  one  action  the 

different    parties  to  commercial 
paper. 

384.  Tenants  in  common,  etc. ,  may  sever 

in  bringing  or  defending  actions. 
386.  Action,  when  not  to  abate  by  death, 
marriage,    or    other    disability. 
Proceedings  in  such  case. 

386.  Another  person  may  be  substituted 

for  the  defendant. 

387.  Intervention,  when  it  takes  place, 

and  how  made. 

388.  Associates  may  be  sued  by  name  of 

association. 

389.  Court,  when  to  decide  controversy 

or  to  order  other  parties  to  be 
brought  in. 


/^  ,v  ^     887.  (4.)  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
^  ^  &    in  interest,  except  as  provided  in  section  369. 


AflsigneM,  368. 

^  CorporatloiiB.  By  C  C  364,  every  corpora- 
tion, as  such,  has  power,  irUer  iiUa,  to  sue  and 
be  sued  in  any  court.  A  corporation  must  sue 
and  be  sued  by  its  corporate  name.  Curtiss  v. 
Murry,  26  Cat.  634.  The  general  rule  is  that 
an  action  against  trustees  of  a  corporation,  for 
a  misappropriation  of  its  funds,  must  be 
brought  m  the  name  of  the  corporation.  The 
funds  which  are  misapplied  are  the  property 
of  the  corporation,  as  such,  and  exceptions  to 
the  rule  is,  when  a  corporation  on  a  proper 
demand  from  a  stockholaer  refuses  to  institute 
the  action.     CogmoeU  v.  BvU,  39  CaL  324. 

Oountids.    Every  county  is  a  body  politic 
and  corporate:  PoU  C,  4000;  and  its  powers 


can  only  be  exercised  bv  the  board  of  super- 
visors, or  by  agents  ana  officers  acting  under 
their  authority,  or  authority  of  law.     PoL  C7. 

4001.  The  name  of  a  county  designated  in 
the  law  creating  it,  is  its  corporate  name,  and 
it  must  be  known  and  designated  thereby  in 
all  actions  and  proceedings  touching  its  cor- 
porate rights,  property  and  duties.   PoL   C, 

4002.  It  has  power  to  sue  and  be  sued.  Pol. 
O.  4003. 

An  action  on  a  forfeited  recognizance  is 
properly  brought  in  the  name  of  the  county, 
notwithstanding  it  may  be  made  in  favor  of 
the  State.  When  a  defendant,  convicted  in  a 
criminal  proceedinjg,  is  unable  to  pay  the 
costs,  or  where  ho  is  acquitted,  the  costs  be- 
come a  county  charge;  and  all  fines  and  for- 
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feitmes  when  collected  in  any  conrt  in  this 
State,  are  to  be  applied  to  the  payment  of  the 
costs  of  the  case  in  which  the  fine  was  imposed, 
or  in  which  the  forfeiture  was  incurrea;  and 
after  such  costs  have  been  paid,  the  residue  is 
directed  to  be  paid  to  the  county  treasurer  of 
the  county  in  which  the  court  is  held.  Pen.  C, 
1570.  The  county  has  a  direct  interest  in  the 
collection  of  the  amount  due  on  the  recogni- 
zance. Mendocino  Co,  v.  Lamar,  30  Cal.  629. 
Under  a  previous  law,  moneys  for  which  the 
treasurer  of  the  county  was  in  default,  were 
alleged  to  belong  to  the  county  of  Mendocino, 
and  the  action  is  held  properly  brought  in  the 
name  of  the  county.  Mendocino  Co,  v.  Morris, 
32  Cal.  148. 

The  act  of  April  4,  1870,  requiring  actions 
to  recover  street  assessments  in  San  JPrancisco 
to  be  brought  in  the  name  of  the  city  and 
county  of  San  Francisco,  instead  of  being 
brought  in  the  name  of  the  contractor,  as  was 
required  by  law  before  that  time,  did  not 
apply  to  contracts  for  improving  streets  en- 
tered into  before  April  4,  1870.  I>yer  v. 
Pixley,  44  CaL  163,  and  Dyer  v.  North,  44  Cal. 
157. 

Dufandfinti,  who  to  be,  379  and  notes. 

Devisees,  actions  by,  for  possession  of  real 
estate,  1452. 

Eminent  Domain,  1237. 

Brrors  or  defects  not  affecting  substantial 
lights  of  the  parties  to  be  disregarded,  475.  Un- 
der the  practice  in  1850,  it  was  held  that  it 
was  no  answer  to  an  action  for  non-delivery  of 
goods  that  the  plaintiff  resold  them  soon  aiter 
purchase,  for  there  existed  no  privity  of  con- 
tract between  the  purchaser  and  the  defend- 
ant, and  that  the  fact  that  the  purchaser  did 
not  intend  to  sue  plaintiff,  made  no  difference. 
Gunter  v.  Sanchez,  1  CaL  50.  The  fact  that  a 
vessel,  lost  while  being  towed  out  to  sea,  is  in- 
sured, does  not  divest  the  owner  of  the  right 
of  action  for  damages  for  her  loss,  especiiQly 
in  the  case  of  a  mere  partial  insurance,  for  in 
such  a  case  the  abandonment  by  the  owner 
only  transfers  his  interest  so  far  as  that  in- 
terest is  covered  by  the  policy.  A  recovery  by 
the  owner  in  such  an  action  will  bar  another 
action  for  the  same  cause,  and  therefore  the 
defendant  cannot  nuse  the  objection  that  the 
action  is  not  brought  by  the  real  party  in  in- 
terest. White  v.  Steaming  Mary  Ann,  6  Cal. 
462^ 

Under  an  agreement,  the  defendant  received 
through  a  judgment,  recovered  by  consent,  a 
large  amount  (3  property,  upon  consideration 
that  it  should  pay  and  discharge  all  the  debts 
and  liabilities  of  the  Uncle  Sam  Company. 
The  court  held  that  the  party  for  whose  benent 
the^  promise  was  made  might  maintain  an 
action  asainst  the  promisor  (citing  Fleming  v. 
Alter,  7  Serg.  294;  Oay  v.  Thompson,  1  Johns. 
Ch.  32;  Dearborn  v.  Park,  6  Me.  81;  Feltonv, 
DtcHnson,  10  Mass.  289;  Schermerharn  v.  Van- 
derheyden,  1  Johns,  139;  Jackson  v.  Pierce,  10 
Johns.  413);  that  the  company  agreed  and  the 
plaintiff  manifested  his  assent  by  bringing  the 
action  (citing  Arnold  v.  Lyman,  17  Mass.  404); 
Morgan  v.  Overman  S,  M,  Co^  37  Cal.  537. 
Under  the  act  of  March  14,  1853,  any  private 
citizen  might  make  a  complaint  to  the  Dis- 


trict Court  against  an  officer  for  extortion  in 
neglect  of  official  duties.  The  court  held  that 
there  was  nothing  which  required  that  Crane, 
who  preferred  the  complaint,  should  aver  or 
prove  that  he  was  a  party  in  interest  in  the 
strict  sense,  or  had  himself  sustained  any 
special  damaee  byreason  of  the  official  neglect 
complained  of.  That  it  was  not  the  personal 
interest  of  the  complainant  which  the  statute 
regarded,  but  the  higher  and  more  important 
interest  of  the  people  and  the  body  politic  in 
the  honest  ana  faithful  discharge  of  official 
duties  by  public  servants;  that  the  ri^ht  of  a 
private  person  to  institute  an  inquiry  into  the 
conduct  of  office-holders  under  the  act  in  ques- 
tion might  be  said  to  be  akin  to  the  right  of 
every  elector  to  contest  the  claim  of  any  per- 
son asserting  himself  to  have  been  elected  to 
office.  Be  Marks,  45  CaL  199;  see  Minor  v.  Kid- 
der, 43  Cal.  229. 

Where  the  plaintiff  loaned  money  as  the 
money  of  K.,  and  as  her  agent,  the  conrt  held 
the  indebtedness  arose  to  her,  and  the  plaintiff 
could  not  sue  for  it.  Swift  v.  SvH^,  46  CaL 
269.  A  bond^venby  the  owneptffland  to  a 
person,  conditioned  to  convey  the  liind  to  him 
m  trust  for  the  stockholderrof  a  corporation, 
and  their  successors  in  intarest,  in  proportion 
to  the  amount  of  stock  held  by  each,  with 
power  to  the  trustee  to  sell,  under  the  direc- 
tion of  the  board  of  trustees,  makes  the  corpo- 
ration the  real  cestui  que  trust,  and,  in  equity, 
it  will  be  so  regarded.  Coleman  y.  S,  Ji.  T. 
R.  Co,,  49  CaL  518. 

Bacecutors  and  administrators,  actions 
by  or  against,  369,  1452,  1581-1583. 

BCanled  "womieax,  exeontiiz,  1352. 

Foreolosnre,  eto.,  726  n. 

Parties,  heirs,  actions  by,  for  possession  of 
real  estate,  1452. 

People,  when  name  of,  to  be  used. 
In  a  proceeding  for  mandamus,  where  the 
relator  was  the  only  person  who  would  suffer 
an  injury  in  consequence  of  the  act  against 
which  the  writ  was  to  be  directed,  the  court 
called  attention  to  the  section,  and  to  the  section 
relating  to  mandamus  (1086),  "the  writ  shall 
be  issued  upon  affidavit  of  the  party  benefi- 
cially interested,"  and  said  that  the  attomey- 
general  was  the  only  person  to  whom  au- 
iiority  was  given  by  law  to  appear  for  the 
people,  and  he,  or  such  person  as  he  might ' 
aelegate  authority  to,  to  appear  in  his  name, 
must  represent  them  in  each  stage;  that  a 
private  person  had  not  the  right  or  power  to 
use  at  his  election  the  name  of  the  people  for 
the  purpose  of  obtaining  redress  for  private 
wrongs.  People  v.  Pacheco,  29  Cal.  213.  See, 
also,  on  an  application  for  certiorari,  People 
V.  County  Judge,  40  CaL  480.  But  where  tne 
attorney-general  has  assented  to  the  use  of 
the  name  of  the  people,  and  it  is  apparent 
from  the  very  nature  of  the  case  that  a  lar^e 
number  of  persons  are  interested  in  the  result 
of  the  application,  the  court  will  not  be  in- 
clined to  extend  the  principle.  People  v. 
Pacheco,  supra;  People  v.  San  Francisco,  36 
Cal.  605.  Where  it  appears  that  the  relator 
is  the  real  party  in  interest  seeking  relief, 
and  that  the  State  *has  no  direct  interest  in 
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the  event  of  the  suit,  the  attorney-general,  as 
such,  has  no  power,  after  having  given  his 
consent  to  the  use  of  the  name  of  the  people, 
to  control  the  conduct  of  the  suit,  or  with- 
draw his  consent  to  the  use  of  the  name  of 
the  people,  as  plaintiff,  to  the  prejudice  of  the 
relator.  People  v.  N.  S,  F.  H.  AR.  R,  A.,  38 
CaL  565.  An  act  of  1863-4,  Sec  2,  provided 
that  the  Harbor  Commissioners  of  San  Fran- 
cisco were  authorized  and  empowered  in  the 
name  of  the  people  of  the  State  of  California 
to  institute  actions  at  law  and  in  equity  for 
the  possession  of  any  wharf,  or  for  the  re- 
coveiy  of  the  tolls,  dockage,  rents,  and  wharf- 
age thereof,  and  the  Supreme  Court  held  the 
words  comprehensive  enough  to  include  aU 
the  remedies  that  a  private  person  could  have 
under  the  circumstances,  and  that  the  Harbor 
Commissioners  might  use  the  name  of  the 
State  in  an  action  to  recover  wharfage.  People 
v.  Steamer  America^  34  CaL  679. 

Where  the  petition  for  a  certiorari  showed 
that  a  proposed  road  would  run  over  the 
plaintiff  s  land,  Ae  was  held  interested  in  the 
matter  of  the  compensation  for  his  land, 
which  might  be  taken  for  the  use  of  the  road, 
it  not  appearing  that  he  had  granted  the  right 
of  way,  either  with  or  without  compensation. 
He  was  also  held  interested  in  having  the 
road  located  in  such  manner,  that  it  would  be 
legal  and  valid  when  it  was  declared  a  public 


highway.  DamreU  v.  San  Joaquin  Co.,  40  CaL 
158.  A  private  person,  whose  only  interest 
in  the  matter  is  the  fact  that  he  is  an  elector 
in  the  county,  cannot  apply  in  his  own  name 
as  plaintiff,  ior  a  writ  of  mandate  to  compel  a 
board  of  supervisors  of  a  county  to  order  an 
election  for  the  people  to  vote  on  the  question 
of  the  removal  of  the  county  seat.  Ltnden  v. 
Alameda  Co,,  45  CaL  7;  People  v.  Regents,  4 
Mich.  98;  Hefner  v.  CommomoeaUh,  28  Penn. 
St.  R.  108;  Sanger  y.  Kennebec,  25  Me.  R.  291. 
The  attorney-eeneral  ma]^,  in  the  name  of 
the  people  of  the  State,  without  the  interven- 
tion of  a  relator,  compel,  by  writ  of  mandate, 
a  board  of  supervisors  to  issue  bonds  to  raise 
money  to  improve  roads  where  there  is  an  act 
requiring  them  to  do  so.  People  v.  Supervisors, 
50  CaL  661. 

PlaintifGi.  All  persons  interested  may  be 
joined  as,  378.  If  any  refuse  they  may  be 
made  defendants,  382. 

ReoeivexB.  564,  et  seq. 

Riot.  Damage  to  levees  and  other  works, 
actions  to  be  brought  in  the  name  of  the  peo- 
ple of  the  State.  PoL  C,  4457;  see  426  n. 

Tenanto  in  oommon  may  unite,  381. 
Trustees,  369. 


868.  (6.)  In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  is  without  prejudice  to  any  set-off,  or  other  defense  exist- 
ing at  the  time  of,  or  before,  notice  of  the  assignment;  but  this  section 
does  not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange,  trans- 
ferred in  good  faith,  and  upon  good  consideration,  before  maturity. 


Aadgnment  as  to  counter-claims,  438  n. 
Assignee  of  judgment,  585,  664  n.  What- 
ever remedies  the  lessor  of  any  real  property 
pias]  against  his  immediate  lessee  for  the 
oreach  of  any  agreement  in  the  lease,  or 
for  recovery  oi  the  possession,  he  has 
against  the  assignees  of  the  lessee,  for  anv 
cause  of  action  accruing  while  they  are  sucn 
assignees,  except  where  the  assignment  is 
made  by  way  of  security  for  a  loan,  and  is 
not  accompanied  by  possession  of  the  prem- 
ises. C,  C.  822.  Whatever  remedies  the  lessee 
of  any  real  propertv  may  have  against  his  im- 
mediate lessor  for  tne  breach  of  anv  agreement 
in  the  lease,  he  may  have  against  the  assigns  of 
the  lessor,  and  the  assigns  of  the  lessee  may 
have  against  the  lessor  and  his  assigns,  except 
upon  covenants  against  incumbrances  or  re- 
lating to  the  title  or  possession  of  the  prem- 
ises. (7.  C.  823.  In  pleading,  an  averment  of 
an  assignment  should  allege  a  positive  trans- 
fer or  assignment,  and  the  character  of  it,  so 
that  the  other  party  may  be  put  upon  notice 
of  what  he  has  to  meet,  otherwise  the  allega- 
tion is  demurrable.  Steams  v.  Martin,  4  CaL 
229.  It  was  held  that  to  enable  an  assignee 
of  a  judgment  to  sue  on  an  appeal  bond  filed 
in  the  cause,  he  must  have  an  assignment  of 
the  bond.  Moses  v.  Thome,  6  Cal.  87.  It  was 
also  held  that  where  an  account  is  verballv 
assigned  to  a  creditor,  with  the  understand- 
ing that,  in  case  he  collects  he  will  credit  his 
claim  with  a  portion  thereof,  and  return  the 
balance  to  the  assignor;  but  if  nothing  is  re- 


ceived no  sum  is  to  be  credited,  the  assign- 
ment is  void,  and  the  assignee  cannot  sue 
thereon  in  his  own  name,  and  the  mere  sign- 
ing an  assignment,  without  delivery,  is  insim- 
eient.  RiUer  v.  Stevenson,  7  CaL  389. 

Also,  that  an  administrator  of  an  estate  in 
New  York  had  the  right  to  assign,  for  a  valua- 
ble consideration,  a  jud^ent  obtained  there 
by  the  intestate  in  ms  hfetime  and  against  a 

g arson  who  had  afterwards  removed  to  this 
tate.  Low  v.  Burrotos,  12  Cal.  181.  See  1913 
as  to  the  territorial  limits  of  the  authority  of 
an  executor  or  administrator. 

Where  the  defendant  was  indebted  to  a 
company  who  were  indebted  to  the  plaintiff, 
and  it  w^  agreed  by  all  the  parties  (defend- 
ant promising  in  writing)  that  the  defendant 
should  pay  to  the  plaintiff  the  amount  of  his 
indebtedness,  the  court  held  that  the  only 
mode  in  which  the  assignment  could  be  en- 
forced was  by  an  action  in  the  name  of  as- 
signee for  the  recovery  of  the  debt,  and  that 
an  appropriation  of  the  fund  was  all  that  was 
necessary;  and  any  act  amounting  to  such  ap- 
propriation was  sufficient  to  constitute  an 
equitable  assignment  of  the  debt.  Wiggins  v. 
McDonald,  18  CaL  127. 

In  a  case  where  defendant  purchased  of  one 
Beach  a  tract  of  land,  and,  as  a  part  of  the  con- 
sideration, agreed  to  pay  certain  debts,  the 
court  said  none  of  the  persons  to  whom  the 
debts  were  owing  were  parties  to  this  agree- 
ment, and  it  did  not  appear  that  they  ever 
assented  to  or  attempted  in  any  manner  to 
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connect  themselves  with  the  transaction;  and 
that  Beach  was  the  only  party  who  conld  main- 
tain an  action*  McLaren  v.  Hutehmsony  18  Cal. 
82.    But  afterwards  the  court  said  they  were 
hy  no  means  satisfied  with  the  rule  laid  down, 
and  were  inclined  to  hold  the  question  open 
for  further  investigation.  Ltwig  v.  CoviUaud, 
21  Cal.  189.     Where  an  order  is  given  for  a 
valuable  consideration,  and   for   the  whole 
amount   of   a  demand  against  the  drawee, 
though  worthless  as  a  bilT,  it  operates  as  an 
assignment  of  the  debt  or  fund  against  which 
it  is  drawn.  The  want  of  a  written  acceptance 
does  not  affect  the  right  of  the  payee  to  the 
money  due,  but  only  the  mode  of  enforcing  it. 
Withthe  acceptance  he  could  have  sustamed 
an  action  upon  the  order;  without  it  he  must 
recover  upon  the  original  demand  by  force  of 
the  assignment.    Wheatley  v.  Strobe,  12  Cal. 
92.    A  contract  to  perform  work  on  a  street 
in  San  Francisco  mav  be  assigned,  and  the 
assignee,  if  he  fulfills  the  conditions  of  the 
same,  can  enforce  it;  and  if  such  contract  has 
been  assigned,  and  the  assignee  performs  the 
contract,  the  warrant  when  issued  for  the 
work  may  be  delivered  to  the  original  con- 
tractor, wno  may  make  the  statutory  demand 
for  its  payment.   Taylor  v.  Palmer,  31  CaL 
241.    Aji  action  based  upon  alleged  deceit,  or 
on  the  implied  covenant  against  incumbrances, 
must  be  brought  bv  the  original  covenantee 
against  the  original  covenantor,  unless  it  has 
been  assiepied.    Sudi  a  covenant  does  not 
run  wi^  tne  land;  and  a  subsequent  convey- 
ance of  the  land  does  not  of  itself  entitle  the 
grantee  to  maintain  such  an  action  in  his  own 
name.  Lawrence  v.  Montffomery,  37  Cal.  189. 
If  the  street  superintendent  of  a  city  enters 
into  a  vrritten  contract  with  a  party  to  improve 
the  streets  of  a  citv,  which  is  voia  for  want  of 
authority  to  make  it,  and  the  other  contract- 
ing party  makes  a  written  assignment  on  the 
bi^k  thereof  of  '*  the  articles  of  agreement  on 
the  other  side  hereof  written,  ana  all  moneys 
hereafter  due,  payable  or  to  be  paid  therefrom, 
and  the  full  oenefit,  profit,  and  advant^e 
tJiereof,'*  it  is  not  a  mere  assignment  of  the 
written  contract,  but  transfers  to  the  assignee 
the  right  to  collect,  demand,  and  receive  all 
monevs  due  or  to  become  due  for  the  work 
specified  in  the  contract,  even  if  recovered  on 
a  quantum  meruUf  or  for  work  and  labor.    Wet- 
more  V.  San  Franeiseo,  44  CaL  295.     Where  it 
was  understood  by  the  parties  that  the  bene- 
ficial interest  to  pass  by  an  assi^ment  was 
limited  to  one-fourth  of  a  claim,  it  was  held 
that  the  assignee  as  holder  of  the  legal  title 
could  sue  for  and  recover  the  whole  amount, 
but  it  was  competent  for  the  assignors  to  as- 
sert their  equitable  ri^ht  by  intervening  in 
the  action.    If  they  did  not  they  would  be 
bound  by  the  direct  and  legal  operation  of  the 
judgment     OradwoKl  v.  Harris,  29  Cal.   154; 
see  also  Horn  v.  Vokaaio  Co,,  13  Cal.  62.    As 
to  assignment  of  chows  in  action  arising  out  of 
torts,  the  Supreme  Court  held  that  where  per- 
sonal property  was  wrongfullv  detained,  the 
owner  might  assign  his  title  thereto,  and  the 
assignee  might  maintain  an  action  therefor. 
LaTard  v.   Wheeler,  22  Cal.  142;  Cassv,  The  N. 
r.  ik  N.  H,   R.  B.  Co.,  1  E.  D.  Smith,  622; 
McGinn  v.   Worden,  3  Id.   355;  Hall  v.  RoUn- 
ton,  2  Comstock,  295;  The  Brig  Sarah  Ann, 
2  Sumner,   211;    2  HiWard   on  TorU,  275; 


McKee  v.  Judd,  2  Keman,  622;  ffoyt  v.  TTiomp- 
eon,  1  Selden,  347;  see  also  North  v.  Turner, 
9  Ser^.  and  Rawle,  244.  In  considering  the 
question  whether  a  claim  for  damages  to  real 
estate  could  be  assigned  under  a  statute  simi- 
lar to  the  Code,  the  court,  referring  to  earlier 
cases  upon  a  statute  worded  differently,  said 
there  could  be  no  tenable  distinction  taken 
between  trespasses  affecting  personal  and 
trespasses  affecting  real  estate;  both  were 
torts — the  wrons  was  to  property  in  both 
cases,  the  right  (u  action  survived  in  both,  and 
under  our  system  the  ars^ument  from  the  doc- 
trine of  champerty,  which  constitutes  the  very 
basis  of  the  non-assignability  of  choses  in  ac- 
tion at  common  law,  has  no  application  to  an 
assignment  of  a  claim  falling  under  either 
class.  Ceseante  ratione  ceseat  lex;  and  they  held 
the  claim  assignable  even  before  it  was  con- 
verted into  a  d^t  by  a  judgment  More  v. 
Maseini,  32  CaL  592,  594. 

Thing  in  action  is  a  right  to  recover 
money,  or  other  personal  property,  by  a  judig 
cial  proceeding.  C.  C.  953. 

fitot-ofi^  eto.  Where  an  action  was  brought 
upon  a  note  and  mortgage  for  three  thousand 
dollars,  executed  by  aerendants  to  Sloss,  and 
assigned  to  the  plaintiff  after  maturity,  the 
defendant  McDonald  averred,  in  his  answer, 
that  the  consideration  for  this  note  and  mort- 
gage was  received  by  the  other  defendants; 
and  that  he  executed  the  same  for  their  ben- 
efit and  accommodation;  that  the  assignment 
to  the  plaintiff  was  a  fraud  upon  his  rights, 
and  that  the  consideration  for  the  assignment 
was  paid,  in  whole  or  in  part,  with  money 
advanced  b;^  the  other  defendants;  that  he 
deposited  with  Sloss,  as  additional  security, 
certain  scrip;  and  that  prior  to  the  assign- 
ment to'  the  plaintiff  Sloss  converted  these 
notes  for  his  use,  and  refused  to  account  for 
them  in  any  manner  whatever.  The  court 
held  that  if  the  averment  was  true,  the 
amount  advanced  bj  the  co-defendants  should 
be  entered  as  a  credit  upon  the  note  and  mort- 
gage, and  the  recovery  limited  to  the  amount 
actually  paid  by  the  plaintiff.  If  the  defend- 
ant paid  the  whole,  such  payment  satisfied 
and  discharged  the  debt,  and  the  plaintiff 
could  not  recover.  The  equities  of  the  parties 
might  be  different,  if,  as  between  the  aefend- 
ants,  McDonald  were  liable  for  any  portion  of 
the  indebtedness.  So  far  as  the  notes  held 
by  Sloss  as  additional  security  were  con- 
cerned, there  was  no  doubt  that  the  rights  of 
McDonald  were  the  same  that  they  would 
have  been  in  an  action  prosecuted  by  Sloss. 
Nor  was  there  anv  doubt  that  in  such  an  ac- 
tion  Sloss  could  be  compelled  to  account  for 
the  value  of  these  notes,  ifiggine  v.  McDonald, 
17  Cal.  290. 

Where  defendant  made  and  delivered  to 
K.  &  Co.  her  note  to  be  used  by  them  only 
as  collateral  security  to  raise  money  or  get 
credit,  and  they  used  it  so,  and  afterwards 
took  it  up  from  the  pledgees,  it  was  held  that 
K.  &  Co.  could  not  then  sue  on  the  note,  as 
it  had  answered  its  purpose;  and  that  plaintiff, 
having  taken  the  note  after  maturity,  and 
upon  no  new  consideration,  took  it  subject  to 
the  same  defense.  Coghliny,  May,  17  Cal.  515. 

Where  notes  payable  to  different  parties 
were  assigned  to  one  of  the  makers,  and  by 
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him  to  the  plaintiff,  it  was  held  that  the 
transaction  amounted  to  payment,  and  that 
the  notes  became  fundhu  officio^  and  were  not 
revived  by  the  assignment  to  plaintiff^  Oor- 
don  V.  Wanaeyt  21  CaL  79. 

Notioe  of  aaslgmnent.  The  court  held 
that  the  only  effect  of  recording  a  conveyance 
is  to  impart  notice  to  subsequent  purchasers 
and  mortgagees.  It  was  not  intended  that 
the  record  should  be  notice  to  all  the  world, 
or  even  to  purchasers  and  mortgagees  in  rela- 
tion to  otner  matters.  MdOaSt  v.  Oray,  20 
Cal.  516;  and  see  Denniay.  BurriU,  6  CaL  670. 


In  MeCaht  v.  Oray,  supra,  the  defend- 
ant Gray,  being  indebted  to  Corwin*  exe- 
cuted to  him  a  mortgage  on  the  18th  day  of 
April,  1859,  and  on  13th  Au^st,  1859,  Cor- 
win  assigned  the  debt  and  mortgage  to 
plaintiff;  on  25th  of  same  month  the  assign- 
ment was  recorded.  The  suit  was  brought  to 
recover  the  debt  and  foreclose  the  mortgage, 
and  Gmy  set  up,  as  a  counter-claim,  judg- 
ment against  Corwin,  assigned  to  him  on  20tii 
April,  18G0.  No  actual  notice  had  then  been 
given  to  defendant  of  the  assignment  of  the 
mortgage. 


869.  (6.)  An  executor  or  administrator^  or  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  persons  for  whose  benefit  the  action  is  prosecuted.  A  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another,  is  a  trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

»  Baceouton  and  admlnlBtratoni,  action  by, 
jointly  with  heirs  or  devisees,  for  possession 
of  real  estate  or  quieting  title,  1^2.  Actions 
by,  alone,  1581-3.  To  set  aside  fraudulent 
deeds  made  by  deceased,  1589. 

Trustee.  Doctrine  of  this  section  laid 
down,  Tyler  v.  Houghton,  26  CaL  29.  In  San- 
tUlan  v.  MogeSf  1  CaL  94,  it  appeared  that  cer- 
tain lands  had  been  reserved  by  the  Mexican 
Government  for  the  use  of  the  priests  and  the 
purposes  of  relia^on,  and  it  was  held  that  the 
priest  of  the  Mission  Dolores  miffht,  in  his 
character  of  priest,  in  analogy  to  uie  position 
of  a  sole  corporation  in  England,  maintain 
an  action  for  the  possession  of  a  portion  of  the 
Mission  land. 

It  was  held  that  a  plaintiff  who  appeared  by 
his  own  complaint  to  be  a  mere  agent  for  C. , 
as  such  could  not  sue  on  cause  of  action  of 
C.*s.  Lineker  v.  AyesJiford,  1  CaL  76.  A 
guardian  appointed  by  the  Probate  Court  is 
not  a  trustee  of  an  express  trust  within  the 
meaning  of  this  section.  He  is  an  officer  of 
that  court  and  exercises  only  a  delegated  trust 
The  capacity  of  a  guardian  to  sue  in  his  own 

870.  (7.)  When  a  married  woman  is  a  partj,  her  husband  must  be  joined 
with  her,  except : 

1.  When  the  action  concerns  her  separate  property,  or  her  right  or 
claim  to  the  homestead  property,  she  may  sue  alone; 

2.  When  the  action  is  between  herself  and  her  husband,  she  may  sue  or 
be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  husband,  by  reason 
of  his  desertion  of  her,  or  by  agreement  in  writing  entered  into  between 

them,  she  may  sue  or  be  sued  alone.   [Approved  March  24?  effect  July  l,  1874. 

Separate  property.  In  an  action  by  the 
wife  for  money  which,  when  recovered^  will  be 
her  separate  propertv,  subject  to  the  manage- 
ment and  control  of  her  husband,  he  may,  but 
need  not  necessarily,  be  joined  with  her  as 
plaintiff.  Van  Maren  v.  Johnson,  15  CaL  308. 
Affirmed,  Kays  v.  Phelan,  19  CaL  128;  Calder- 
wood  V.  Pyser,  31  CaL  333;  Corcoran  v,  DoU, 
32  CaL  90. 

It  was  held  that  an  action  which  concerned 
the  separate  property  of  the   wife,  and  in 


name,  if  at  all,  is  limited  to  actions  for  the  in- 
jury or  death  of  his  ward  (376),  while  execu- 
tors and  administrators  are  expressly  author- 
ized to  sue  in  their  official  character,  without 
joining  the  person  beneficially  interested.  At 
common  law  and  in  equity  an  infant  was  re- 
quired to  sue  in  his  own  name,  but  by  his 
guardian  or  next  friend.  1  Chit.  Plead.  284; 
Bradley  v.  Amidon,  10  Paige,  235;  Hanky  v. 
Levin,  5  Ohio,  228.  The  practice  of  suing  by 
guardian  is  expressly  continued  by  the  Code, 
372-3.  SeejPVwjv.  irtnor,  32CaL'll6.  Where 
W.  M.  Winters  brought  suit  on  a  document 
as  follows: 

"  SuiBTTN  OXTT,  December  26, 1865. 

"Twelve  months  after  date  I  promise  to  pay 
W.  M.  Winters,  or  any  authorized  agent  of 
the  Pacific  Methodist  College,  the  sum  of,'*  etc. 

The  court  held  the  action  properly  brought 
in  his  name.  Winters  v.  Rush,  34  CaL  136. 
An  attorney-in-fact  does  not  hold  the  charac- 
ter of  trustee,  and  is  not  a  necessarv  party  to 
a  suit  to  represent  the  interest  of  tne  princi- 
paL    PoweU  v.  Ross,  4  CaL  197. 


which  husband  and  wife  joined,  did  not  abate 
in  consequence  of  a  divorce;  the  parties  sur- 
vived the  divorce,  and  the  cause  of  action 
survived.  The  husband  was  joined,  not  be- 
cause he  owned  the  property,  but  l)ecaii8e  of 
his  relation  to  the  other  plaintiff.  His  relation 
ceased  by  the  divorce,  but  the  ri^t  of  action 
continued  in  the  wife,  ^here  it  was  before. 
But  supposing  the  interest  in  the  action  ter- 
minated as  to  the  husband  upon  the  entry  of 
the  judgment  for  divorce,  there  was  still  the 
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same  cause  of  action,  in  favor  of  the  'wife,  the 
real  party  in  interest,  which  she  was  entitled 
to  prosecute  in  her  own  name,  without  join- 
ing a  person  whom  she  afterwards  married, 
and  the  most  that  could  he  said  was,  that 
there  was  a  misjoinder  of  parties  plaintiff 
from  that  time  forward;  ana  that  objection 
not  having  been  taken  either  by  demurrer  or 
answer,  was  waived  (434).  Ualdenvood  v. 
Pyser,  31  Cal.  333.  A  wife  may  maintain  an 
action  against  her  husband  to  recover  money 
due  upon  a  promissory  note  executed  by  the 
husband  to  the  wife  before  marriage,  and 
which  is  the  separate  property  of  the  wife. 
The  atatute  giving  the  husband  the  manage- 
ment and  control  of  the  separate  property  of 
the  wife  during  marriage,  does  not  affect  the 
right  of  the  wue  to  bring  such  action.  There 
is  no  statutory  limitation  as  to  the  kind  of 
actions  that  may  be  maintained  by  the  wife 
when  they  concern  her  separate  property,  or 
are  against  her  husband.  WUson  v.  Wilson,  36 
CaL  447.    As  to  sole  traders,  1821. 

Between  herself  and  her  hnaband.  The 
test  is  simply  ta  asoertain  if  the  suit  is  be- 
tween her  and  her  husband;  and  this  being 
found  in  the  affirmative,  the  necessity  of  in- 
troducing other  parties  cannot  affect  her  light. 
Kcuhaw  V.  Kathaw,  3  Cal.  321. 

Idving  separate,  eto.  A  temporary  ab- 
sence of  the  wife  from  her  husband  does  not 
come  within  the  meaning  of  the  act.  There 
must  have  been  an  abandonment  on  the  part 
of  the  husband  or  wife,  or  a  separation  which 
was.  intended  to  be  final  Tobm  v.  Galvm^  49 
CaL  3e-7. 

Qenerally.  The  wife  can  appear  in  and 
defend  an  action  separately  from  ner  husband; 
she  therefore  possesses,  as  defendant,  all  the 
rights  of  a  feme  sole,  and  is  able  to  make 
as  binding  admissions  in  writing  in  the  action 
as  other  parties.  Alder«on  v.  BeU,  9  Cal.  321. 
The  statute  confers  only  a  privilege  which,  in 
many  in^itances,  it  may  be  important  for  the 
wife  to  assert  for  the  protection  of  her  in- 
terests, and  in  the  ezercuse  of  which  the  fullest 
liberty  should  be  accorded  to  her.  Where, 
upon  the  suggestion  of  a  wife,  her  husband 
was  properly  mode  a  co-defendant,  the  court 
said  the  nusband  should  have  been  brought  in . 
and  the  averment  of  the  marriage  should  have 
been  made  by  a  supplemental  complaint,  and 
not  by  an  amendment  to  the  original;  that 
facts  which  occurred  subsequent  to  tne  filing  of 
the  original  complaint,  and  which  changed  the 
liabilities  of  the  aefendants,and  in  consequence 
the  character  of  the  judgment  which  was 


sought,  could  not  be  incorporated  into  the 
original  complaint  by  an  amendment  without 

S resenting  averments  inconsistent  with  the 
ate  of  the  commencement  of  the  action.  See 
389,  464.  In  this  case  judgment  was  held  to 
be  correctly  rendered  against  both  defendants, 
husband  and  wife,  with  a  direction  that  it  be 
enforced  only  acainst  the  separate  property  of 
the  wife  and  the  common  property  of  both. 
Van  Maren  v.  Johnwm,  15  Cal.  311. 

A  wife  cannot  properly  be  joined  with  her 
husband  in  an  action  ex  contractu  for  the  breach 
of  a  contract  made  with  defendant  for  the 
transportation  of  the  wife  from  San  Francisco 
to  New  York.  But  if  in  such  action  no  de- 
murrer be  interposed,  and  if  the  facts  stated 
and  proven  show  that  plaintiffs  are  entitled  to 
relief  for  fraud  practiced  by  defendant,  or  for 
personal  injury  to  the  wife,  then  the  action  to 
that  extent  is  well  brought,  and  relief  will  not 
be  denied  on  the  ground  that  the  same  facts 
would  support  an  action  on  the  contract  in 
which  the  nusband  alone  can  recover.  Hus- 
band and  wife  must  join  in  an  action  for  an 
injury  done  to  the  person  of  the  latter,  and  it 
is  immaterial  that  the  injury  is  charged  to 
have  been  committed  in  violation  of  a  con- 
tract. Sheldon  v.  Steamship  Uncle  Sam,  18  CaL 
526. 

For  any  fraud  or  deceit  practiced  by  the 
defendant,  whether  the  injury  were  wrought 
through  the  form  of  a  contract  or  not,  affecting 
the  common  property,  the  remedv  is  by  the 
husband  alone.  Barrett  v.  Tewksburyy  18  CaL 
336.  The  husband  of  a  married  woman  is 
properly  joined  with  her  as  a  party  defendant 
m  an  action  upon  a  partnership  obligation 
contracted  b^  the  wife  and  thira  persons  as 
partners  previous  to  the  marriage  and  while 
she  was  a  feme  sole,  Keller  v.  Hicks,  22  CaL 
457.  In  an  action  against  the  husband  and 
wife,  on  a  sole  debt  <3  the  wife,  contracted  by 
her  before  marriage,  a  judgment  may  be  ren- 
dered to  be  collected  out  ofthe  common  prop- 
erty of  both  husband  and  wife.  Vlatitin  v. 
Bumpus,  35  Cal.  214.  The  wife  is  an  improper 
party  to  a  suit  brought  to  recover  money 
loaned  to  her  to  compete  the  amount  of  pur- 
chase-money for  a  lot  of  ground,  the  deed  to 
which  was  executed  to  her,  but  which  became 
common  property,  and  which  purchase  was 
afterwards  ratified  by  the  husband.  There 
could  be  no  personal  judgment  against  i}ie 
wife.  AUhqf  v.  Conhekm,  38  Cal.  230.  Pay- 
ment by  the  husband  of  a  married  woman, 
who  has  separate  estate,  of  a  judgment  amiinst 
her  is  payment  by  her,  the  husband  oeing 
the  agent  appointed  by  law  for  managing  her 
separate  estate.    Drais  v.  Hogan,  50  Cal.  126. 

Sole  TradezB,  1819,  post. 


371.  (8.)  If  a  hnsbaDd  and  wife  be  sned  together,  the  wife  may  ddfend 
for  her  own  right,  and  if  the  husband  neglect  to  defend,  she  may  defend 
for  his  right  also. 

872.  (9.)  When  an  infant  is  a  party,  he  mnst  appear  either  by  his  gen- 
eral guardian,  or  by  a  guardian  appointed  by  the  court  in  which  the  action 
is  prosecuted,  or  by  a  judge  thereof.  A  guardian  may  be  appointed  in 
any  case,  when  it  is  deemed  by  the  court  in  which  the  action  is  prosecuted, 
or  by  .a  judge  thereof,  expedient,  to  represent  the  infant  in  the  action, 
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notwithstanding  he  may  have  a  general  guardian^  and  may  have  appeared 

by  him.     [Approved  March  24;  efiFect  July  1,  1874.] 


Infant;  righto  and  liaMlltlea.  A  minor  or 
person  of  unsound  mind,  of  whatever  degree, 
18  civilly  liable  for  a  wrong  done  by  him,  but 
is  not  liable  in  exemplary  damages,  unless  at 
the  time  of  the  act  he  was  capable  of  know- 
ing that  it  was  wrongful  C.  C  41.  A 
minor  may  enforce  his  rights  by  civil  action, 
or  other  legal  proceedings,  in  the  same  man- 
ner as  a  person  of  ftdl  age,  except  that  a  guar- 
dian must  conduct  the  same.     C,  C,  42. 

If  an  infant  is  entitled  under  the  law  to 
have  '*  a  da^  "  eiven  in  the  judgment,  and  the 
judgment  is  absolute,  giving  no  day,  it  is 
erroneous,  and  will  be  reversed  or  modmed  on 
appeal;  or  if  properly  attacked  by  a  direct 
proceeding,  will  to  vacated  for  the  error  and 
irregularity.  But  it  is  not  a  nullity  on  its 
face;  it  is  only  voidable — ^not  void.  Joyce  v. 
McStory,  31  Cal.  274;  Porter's  Heirs  v.  Robin' 
son,  3  A.  K.  Marsh.  254,  a  case  in  which  no 
guardian  ad  Uiem  was  appointed,  and  in  which 
the  decree  gave  the  iniant  no  day  to  show 
cause. 

Ouardiana.  The  court  has  no  right  to  ap- 
point a  guardian  ad  Utem  for  an  infant  defend- 
ant untu  the  infant  is  properly  brought  into 


court  by  service  of  summons  (as  to  which  see 
411,  S.  3).  Ctray  v.  Palmer,  9  CaL  638.  But 
where  an  appointment  of  a  guardian  ad  Utem 
was  made  on  the  same  day  on  which  an  order 
of  sale  was  entered,  the  court  declined  to  hold 
that  this  vitiated  the  proceedings.  Stuart  \. 
Allen,  16  CaL  504.  Where  a  general  guardian 
of  the  plaintiff  was  improperly  described  in 
the  title  as  guardian  ad  Utem  before  the  com- 
mencement of  the  action,  but  the  body  of  the 
complaint  showed  sufficiently  his  relations  to 
his  ward,  the  court  n^eld  the  complaint 
Spear  v.  Ward,  20  Cal.  676. 

Where,  in  a  suit  against  infants,  there  was 
no  personal  service  upon  them,  but  their  gen- 
eral guardian  appeeued  and  defended  for  them, 
it  was  held  that  such  appearance  gave  the 
court  jurisdiction  of  their  persons,  that  there 
was  no  occasion  for  his  special  appointment  as 
guardian  ad  Utem  in  the  action.     As  general 

guardian  he  was  authorized — ^indeed,  it  was  his 
uty— to  appear  for  his  ward,  1722.  Smith  v. 
McDonald,  ASl  CaL  487.  Guardian  of  infant, 
proceeds  of  sale  may  be  paid  to,  793.  Is  not 
a  trustee,  369,  n.  Power  of  Probate  Court  to 
appoint,  1747.  Power  of  guardian  appointed 
by  Probate  Court  to  sue,  1769. 


878.  (10.)  When  a  guardian  is  appointed  bj  the  court,  he  must  be  ap- 
y*  pointed  as  follows: 
^    1.  When  the  infant  is  plaintiff:  upon  the  application  of  the  infant,  if  he 
\      be  of  the  age  of  fourteen  years;  or  if  under  that  age,  upon  the  application 
of  a  relative  or  friend  of  the  infant; 

2.  When  the  infant  is  defendant:  upon  the  application  of  the  infant,  if 
he  be  of  the  age  of  fourteen  years,  and  apply  within  ten  days  after  the  ser- 
vice of  the  summons;  if  he  be  under  the  age  of  fourteen,  or  neglect  so  to 
apply,  then  upon  the  application  of  any  other  party  to  the  action,  or  of  a 
relative  or  friend  of  the  infant. 

874.  An  unmarried  female  may  prosecute,  as  plaintiff,  an  action  for  her 
own  seduction,  and  may  recover  therein  such  damages,  pecuniary  or  ex- 
emplary, as  are  assessed  in  her  favor. 

875.  A  father,  or,  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  prosecute  as  plaintiff  for  the  seduction  of  the  daughter,  and 
the  guardian  for  the  seduction  of  the  ward,  though  the  daughter  or  ward 
be  not  living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduc- 
tion or  afterwards,  and  there  be  no  loss  of  service. 

876.  (11.)  A  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death  of  a  minor 
child,  and  a  guardian  for  the  injury  or  death  of  his  ward,  when  such  injury 
or  death  is  caused  by  the  wrongful  act  or  neglect  of  another.  Such  action 
may  be  maintained  against  the  person  causing  the  injury  or  death,  or  if 
such  person  be  employed  by  another  person  who  is  responsible  for  his 

conduct,  also  against  such  other  person.   [Approved  March  24;  effect  July  1,  1874.] 

note  to  next  section. 
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877.  When  the  death  of  a  person,  not  being  a  minor,  is  caused  by  the 
WTODgfol  act  or  neglect  of  another,  his  heirs  or.  personal  representatives 
may  maintain  an  action  for  damages  against  the  person  cansing  the  death; 
or  if  such  person  be  employed  by  another  person  who  is  responsible  for 
his  conduct,  then  also  against  such  other  person.  In  every  action  nnder 
this  and  the  preceding  section,  such  damages  may  be  given  as  under  all 

the  circomstances  of  the  case  may  be  just.      [Approved  March  24;  effect  July  1, 
1874] 

Wlio  to  ine.  A  civil  action  for  the  death 
of  a  person,  per  m,  could  not  be  maintained 
Irjr  any  one  at  common  law.  The  Supreme 
Court  held  that  the  eleventh  section  of  the 
old  Practice  Act,  which  provided  that  the 
father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  might  maintain  an 
action  for  the  injury  or  death  of  his  or  her 
ward— did  not  create  a  right  of  action  where 
none  existed  before,  but  merely  designated 
the  persons  by  whom  an  action,  which  then 
existed  or  might  thereafter  be  created  by 
statute,  should  be  brought.  At  the  time  the 
old  Practice  Act  was  passed,  the  death  of  a 
person  constituted  no  cause  of  action;  and  the 
eleventh  section  of  that  act,  so  far  as  it  desig- 
nated the  parties  by  whom  an  action  for  the 
death  of  a  person  mi^ht  be  brought,  was  re- 
pealed by  the  act  of  1862,  whicn  provide 
that  "  every  such  action  shall  be  brought  by 
and  in  the  names  of  the  personal  represent- 
atives of  such  deceased  person.'*  The  words 
"personal  representatives,"  as  used  in  that 
act,  meant  the  executor  or  administrator  of 
the  deceased,  and  not  the  heir  or  next  of  kin. 
And  the  court  held  that  the  fatiier  of  a  minor 
could  not  sue  gua  father  and  sole  heir.  Kra- 
mer V.  Market  St.  R.  JL  Co,,  25  Cal.  436.  This 
decision  was  put  on  the  ground  that  the  act 
of  1862  was  in  derogation  of  the  common  law; 
as  to  which,  see  4,  ante. 


In  an  action  under  the  statute 
for  causing  by  wrongful  act  the  death  of  a 
person,  funeral  expenses  are  not  recoverable, 
except  as  special  damages,  if  recoverable  at 
all,  and  must  be  specially  pleaded.  Oay  v. 
WmUr,  34  CaL  153.  It  was  held  that  where 
an  infant  child  has  been  wounded  by  a  vicious 
animal,  and  has  thereby  been  disfigured  or 
deformed,  the  father  of  the  child  can  recover 
from  the  owner  of  the  animal  only  for  such 
expenses  as  he  has  incurred  in  healing  the 
original  wound,  and  not  for  any  expense  in- 
cuned  in  removing  the  deformity  or  disfigura- 
tion. Karr  v.  Farts,  44  CaL  46. 

The  best-considered  cases  hold  that  inas- 
much as  it  is  a  duty  enjoined  by  the  law  of 
the  land,  as  well  as  by  the  laws  of  nature, 
upon  the  parent,  to  care  for  and  heal  his  in- 
jured minor  child,  he  who  willfully  or  negli- 


gently occasioned  the  injury  should  be  held 
responsible  for  the  expenses  incurred,  without 
reference  to  the  capacity  of  the  child  to  ren- 
der service  to  the  parents.  In  the  case  of 
Dennis  v.  Clarke,  2  Gush.  847,  the  Supreme 
Court  of  Massachusetts,  in  an  able  and  ex- 
haustive opinion,  examined  the  authorities, 
and  arrivea  at  the  conclusion  above  stated. 
Our  Supreme  Court  approved  this  decision, 
and  the  reasoning  of  that  case.  Sykes  v.  Lawlor, 
49  CaL  238. 

In  an  action  for  causing  the  death  of  a  per- 
son, evidence  as  to  his  ^ucation  and  haoits 
of  sobriety  and  economy  was  held  compe- 
tent and  pertinent  It  tended  to  prove  that 
his  earnings,  if  he  had  lived,  would  have 
been  more  valuable  to  his  family  than  if  he 
had  been  an  uneducated,  drunken  spendthrift 
The  act  of  1862  provided  that  the  amount  re- 
covered should  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin;  and  the  Supreme 
Court  held  that  it  was  intended  by  the  statute 
to  compel  a  person  through  whose  negligence 
another  was  killed,  to  provide  a  fair  and  just 
compensation  to  the  surviving  widow  and 
chiloren,  if  there  were  an^,  and  if  not,  then 
to  the  next  of  kin,  for  the  injury  they  suffered 
from  the  death  of  the  deceased.  If  there  were 
a  larce  number  of  minor  children  who  were 
entitled  to  be  maintained  and  educated  by 
their  deceased  father,  the  recovery  should  lie 
larger  than  if  there  was  but  one  child.  Chil- 
dren had  a  right  to  demand  from  the  father  a 
comfortable  support,  and  a  reasonable,  good 
education,  untu  they  should  arrive  at  a  suffi- 
cient age  to  maintain  themselves.  If  there 
be  a  surviving  widow,  who,  if  her  husband 
had  lived,  womd  have  been  entitled  to  a  sup- 
port from  him,  appropriate  to  his  circum- 
stances and  condition  in  life,  she  would  be 
entitled  to  be  fairly  and  justly  compensated 
for  the  loss  in  this  respect,  which  she  suffered 
by  his  death.  But  on  the  death  of  the  widow 
before  the  action  is  tried,  the  loss  which  she 
suffered  ceases  to  be  an  element  in  the  com- 
putation of  damages.  The  defendant  is  ex- 
onerated from  contributing  towards  her 
future  support,  for  the  obvious  reason  that 
she  has  ceased  to  exist  Taylor  v.  Western  P. 
R,  R.  Co,,  45  CaL  324. 


878.  (12.)  All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs,  except  when 
otherwise  provided  in  this  title. 


PlaintttBi,  opeolal  partners.  In  aU  mat- 
ters relatmg  to  a  special  partnership,  its  gen- 
eral partners  may  sue  and  be  sued  alone,  in 
the  same  manner  as  if  there  were  no  special 
partners.   C,  C.  2492. 
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879.  Any  person  maybe  made  a  defendant  who  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plaintiff^  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  possession  to  real  prop- 
erty which,  at  the  time  of  the  commencement  of  the  action,  is  in  the  pos- 
session of  a  tenant,  the  landlord  may  be  joined  as  a  party  defendant. 

AMOciation,  suing,  388. 

Countias,  power  to  Bue  and  be  sued,  367  n. 

IQeotment;  426,  S.  2  n.  "Eiectment"  The 
Supreme  Court  held  that  the  nrst  part  of  this 
section,  before  the  addition  of  the  hitter 
paragraph,  had  no  application  to  the  action 
of  ejectment  It  referred  to  cases  in  equitv 
where  all  persons  whose  rights  might  be  af- 
fected were  to  be  brought  in  as  parties,  in 
order  that  a  complete  decree  might  be  ren- 
dered: Oamer  v.  Marshall,  9  CaL  270;  2 
OreiTiL  Ev.  304;  Jackson  v.  Ives,  9  Cowen,  661; 
Van  Horn  v.  Everson,  13  Barb.  532;  Champ- 
lain  df  St.  Lawrence  M,  R.  Co.  v.  Valentine, 
19  Barb.  485;  and  that  if  the  tenant  was  sued 
in  ejectment,  tiie  landlord  might,  in  cases  in 
which  his  tiUe  was  drawn  into  issue,  be  per- 
mitted to  defend  the  action  in  the  name  of 
the  tenant,  but  not  in  his  own  name;  and  if 
the  tenant,  sued  in  ejectment,  bv  neglect  or 
design  sufl'ered  a  default,  the  landlord  might, 
upon  a  proper  showing,  and  motion  in  the 
name  of  the  tenant,  have  the  default  set  aside. 
Barrett  v.  Graham,  19  Cal.  632;  Dimick  v. 
Deringer,  32  Cal.  488. 

Setting  aside  default,  etc.,  473  and  n.  Un- 
der the  Civil  Code  every  tenant  who  receives 
notice  of  any  proceeaing  to  recover  the 
real  property  occupied  by  him  or  the  pos- 
session thereof,  must  immediately  inform 
his  landlord  of  the  same,  and  also  de- 
liver to  the  landlord  the  notice,  if  in  writine, 
and  is  responsible  to  the  landlord  for  all 
damages  which  he  may  sustain  by  reason  of 
any  omission  to  inform  him  of  the  notice,  or 
to  deliver  it  to  him  if  in  writing.  C.  C.  1949. 
And  even  prior  to  the  addition  of  the  last  para- 
graph of  this  section,  the  court  referring  to 
Gamer  v.  Marshall,  supra,  said  that  it  was 
readily  seen  that  in  all  cases  in  which  the  de- 
fendant was  holding  under  the  lease  and  the 
lessor's  title  was  in  issue,  it  was  proper,  if  not 
necessary,  that  the  latter  should  have  an  op- 
portunity to  participate  in  the  defense,  for  no 
one  was  as  competent  to  present  and  defend 
his  title  as  he.  The  landlord  having  been  in 
possession  and  bavins  transferred  it  to  the 
tenant,  ought  not  to  pe  deprived  of  the  pos- 
session at  the  expiration  of  the  term  by  pro- 
ceedings in  which  he  Could  take  no  part.  And 
it  was  held  that  when  a  tenant  has  notified 
the  landlord  of  the  pendency  of  the  action, 
and  has  permitted  him  to  appear  and  defend 
in  the  tenant's  name,  the  tenant  cannot  inter- 
fere with  any  subsequent  proceedings  to  the 
prejudice  of  the  landlord.  Valentine  v.  Ma- 
/loney,  37  CaL  393.  Before  the  addition  to  the 
above  section  of  that  part  of  it  which  allows  of 
a  landlord  being  joined,  if  the  landlord  were 
joined,  and  it  was  not  shown  that  he  was  in 
possession,  he  was  entitled  to  a  nonsuit. 
JIussman  v.  WUke,  50  CaL  250. 

Eacecatom,  nnqtudjfled,  1587. 


FMsh  parties,  bringing  In,  389. 
Joinder,  miiijoinder,  non-Joinder,  430  n. 

Service  on  one  defendant  out  of  several, 
effect  of,  414  and  n. 

State,  snits  against.  Suits  may  be  brought 
against  the  State  in  such  manner  and  in  such 
courts  as  shall  be  directed  by  law.  Const.  CaL 
Art  XI,  Sec.  11. 

The  Legislature  not  having  passed  any  law 
on  the  suDJect,  the  court  held  that  the  State 
could  not  be  sued:  People  v.  Talmage^  6  Cal. 
258;  that  under  our  theory  of  government  the 
State  has  no  interest  in  askmg  what  is  not 
right,  nor  can  she  allow  her  agents  to  do  so. 
An  officer  sued  is  not  the  State;  he  is  only  her 
servant,  and  only  so  in  so  far  as  he  obeys  her 
laws.  The  State  or  any  citizen  has  the  right 
to  inquire,  in  the  form  of  a  plaintiff,  against 
the  officer  whether  he  obeys  or  disobeys  her 
laws.  Nougues  v.  Douglass,  7  Cal.  65;  but  see 
187,  ante. 

Stockholders  in  oorporations.  Each 
stockholdecof  a  corporation  or  joint  stock  asso- 
ciation shall  be  individuallj^and  personally  lia- 
ble for  his  proportion  of  ail  its  deots  and  liabil- 
ities. Const.  Cal,  Art.  IV,  Sec.  36.  Each  stock- 
holder of  a  corporation  is  individually  and 
Sersonallv  liable  for  such  proportion  of  its 
ebts  and  liabilities  as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock  or  shares  of  the 
corporation,  and  for  a  like  proportion  only  of 
eacn  debt  or  claim  against  the  corporation. 
Any  creditor  of  the  corporation  may  institute 
joint  or  several  actions  against  an^  of  its 
stockholders  for  the  proportion  of  his  claim 
payable  by  each,  and  m  such  action  the  court 
must  ascertain  the  pvoportion  of  the  claim  or 
debt  for  which  each  defendant  is  liable,  and  a 
several  judnnent  must  be  rendered  against 
each  in  conformity  therewith.  If  any  stock- 
holder pays  his  proportion  of  any  debt  due 
from  the  corporation,  incurred  while  he  was 
such  stockholder,  he  is  relieved  from  any  fur- 
ther personal  liability  for  such  debt;  and  if  an 
action  has  been  brought  against  him  upon 
such  debt,  it  shall  be  dismissed  as  to  him  upon 
his  paying  the  costs,  or  such  proportion 
thereof  as  may  be  properly  chargeable  against 
him.  The  liability  of  each  stockholder  is  de- 
termined by  the  amount  of  stock  or  shares 
owned  by  him  at  the  time  the  debt  or  liability 
was  incurred;  and  such  liability  is  not  released 
by  any  subsequent  transfer  of  stock.  The 
term  "  stockholder,"  as  used  in  this  section, 
shall  apply  not  only  to  such  persons  as  appear 
by  the  oooks  of  tne  corporation  to  be  such, 
but  idso  to  every  equitable  owner  of  stock, 
although  thoHsame  appear  on  the  books  in  the 
name  of  another,  and  also  to  every  person 
who  has  advanced  the  installments  or  pur- 
chase-money of  stock  in  the  name  of  a  minor, 
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80  long  as  the  latter  remains  a  minor;  and 
also  to  eveiy  guardian  or  dther  trustee  who 
Tolantarily  invests  any  trust  funds  in  the 
stock.  Trust  funds  in  the  hands  of  a  guar- 
dian or  trustee  shall  not  be  liable  under  the 
provisions  of  this  section  by  reason  of  any 
such  investment,  nor  shall  the  person  for 
whose  benefit  the  investment  is  made  be 
responsible  in  respect  to  the  stock,  until  he 
becomes  competent  and  able  to  control  the 
same;  but  the  responsibility  of  the  ^ardian 
or  trustee  making  the  investment  shall  con- 
tinue until  that  neriod.  Stock  held  as  col- 
lateral security  or  oy  a  trustee,  or  in  any  other 
representative  capacity,  does  not  make  the 
holder  thereof  a  stockholder  within  the  mean- 
ing of  this  section,  except  in  the  cases  above 
mentioned,  so  as  to  charse  him  with  any  pro- 
portion of  the  debts  or  liabilities  of  the  cor- 


poration, but  the  pledgor  or  person,  or  estate 
represented,  is  to  oe  deemed  the  stockholder 
as  respects  such  liability.  In  corporations 
having  no  capital  stock,  each  member  is  indi- 
viduaUy  and  personally  liable  for  his  pro^r- 
tion  of  its  debts  and  liabilities,  and  similar 
actions  may  be  brought  against  him,  either 
alone  or  jointly  with  other  members,  to  en- 
force such  liability  as  by  this  section  may  be 
brought  against  one  or  more  stockholders,  and 
similar  judgments  may  be  rendered.  The 
liability  of  each  stockholder  of  a  corporation 
formed  under  the  laws  of  any  other  State  or 
territory  of  the  United  States,  or  of  any 
foreign  country,  and  doing  business  within 
this  State,  shall  be  the  same  as  the  liability  of 
a  stockholder  of  a  corporation  created  under 
the  Constitution  and  laws  of  this  State.  (7.  C, 
322. 


380.  In  an  action  brought  by  a  person  out  of  possession  of  real  prop- 
erty, to  determine  an  adverse  claim  of  an  interest  or  estate  therein,  the 
person  making  snch  adverse  claim  and  persons  in  possession  may  be  joined 
as  defendants;  and  if  the  judgment  be  for  the  plaintiff,  he  may  have  a  writ 
for  the  possession  of  the  premises,  as  against  the  defendants  in  the  action, 

against  whom  the  judgment  has  passed.     [Approved  March  24;  effect  July  1,  1874.] 

^ectment,  426  n. 

Ftaoh  parttefl,  bringing  in,  389. 

Joinder,  mi^Jotnd^i  non-Joinder,  430  n. 

881.  Any  two  or  more  persons  claiming  any  estate  or  interest  in  lands 
under  a  common  source  of  title,  whether  holding  as  tenants  in  common, 
joint  tenants,  coparceners,  or  in  severalty,  may  unite  in  an  action  against 
any  person  claiming  an  adverse  estate  or  interest  therein,  for  the  purpose 
of  determining  such  adverse  claim,  or  of  establishing  such  common  source 
of  title,  or  of  declaring  the  same  to  be  held  in  trust,  or  of  removing  a 

cloud  upon  the  same.      [Approved  March  24;  effect  July  1,  1874.] 


lyeotment,  426  n. 

Quiet  title,  action  to,  738. 

Bzecutors  and  hein  joining  in  actions  of 
ejectment  and  to  quiet  title,  1452. 

Joint  tenants  should  formerly  have  joined 
in  an  action  of  ejectment,  and  the  failure  to 
do  so  was  fatal  to  a  recovery  before  this  en- 
actment. Dewey  v.  Lambier,  7  CaL  347;  see 
384. 

Tenants  in  common  may  sever,  384. 

Prior  to  this  enactment,  two  or  more  of 
several  co-tenants  could  not  join  in  an  action 
of  ejectment,  the  interest  of  each  being 
semirate  and  distinct.  De  Johnson  v.  Sepulbeda, 
6  Cal  149;  TfirockmorUm  v.  Burr,  6  Cal.  401; 
Welch  y.  StUUvan,  8  Cal.  187.  Nor  could  a 
tenant  in  common  maintain  an  action  at  law 
to  recover  his  share  of  the  rents  and  profits 
from  his  co-tenant.  Pico  v.  Colwmbei,  12  CaL 
420.  But  that  principle  had  no  application 
to  the  case  of  money  received  by  one  tenant 
in  common  from  sales  of  water  or  profits  de- 
rived from  the  business  of  a  ditch  or  mine. 
Ooodenow  v.  Bkoer,  16  Cal.  461;  Abel  v.  Love, 
17  Cal.  237.    Under  this  section  the  right  of 


one  tenant  in  common  to  recover  in  an  action 
of  ejectment  the  possession  of  the  entire  tract 
as  against  all  persons  but  his  co-tenants,  has 
been  repeatedly  held  by  the  Supreme  Court. 
Touchard  v.  Crow,  20  Cal.  150;  Stark  v.  Bar- 
reU,  16  Cal.  371;  Mahmey  v.  Van  Winkle,  21 
CaL  683;  Ooller  v.  Fett,  30  Cal.  484.  And 
executors  and  administrators  can  maintain 
such  jointly  with  the  other  tenants  in  com- 
mon in  all  cases  where  their  testators  or  in- 
testates could  have  done  so  until  the  adminis- 
tration of  the  estates  they  represent  is  closed, 
or  the  property  distributed  under  decree  of 
the  Prooate  Court.  1581  et  seg.;  Meeks  v. 
Hahn,  20  Cal.  620;  Touchard  v.  Keyes,  21  CaL 
208;  Reynolds  v.  Hosmer,  46  CaL  631.  If  an 
estate  should  be  sold  in  lots  to  different  per- 
sons, the  purchasers  could  not  join  in  exhibit- 
ing one  bill  against  the  vendor  for  specific 
performance;  but  where  there  was  a  contract 
to  convey  with  but  one  person,  under  which 
the  purchaser  conveyed  his  equitable  interest 
of  a  moiety  to  each  one  of  two  persons,  it  was 
held  that  these  two  persons  might  sue  the 
original  vendor  for  specific  performance.  The 
general  rule  used  to  be  that  unconnected  par- 
ties may  join  in  bringing  a  bill  in  equity, 
where  there  is  one  connected  interest  among 
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them  all,  centering  in  the  point  in  issue  in  the 
cause.    Orioen  v.  Frink^  24  CaL  177. 

Tenants  in  common  of  wool,  who  became 
such  by  one  of  them  letting  sheep  for  a  year 
to  the  other,  with  an  agreement  that  the 
latter  was  to  take  care  of  the  sheep,  shear 
them,  sack  the  wool,  and  deliver  it  to  the 


owner  of  the  sheep,  to  be  sold  at  S.,  a  port,  to 
be  shipped  to  a  commission  merchant  at  S.  F., 
and  that  when  the  wool  was  sold  the  proceeds 
were  to  be  equally  divided,  cannot  maintain 
replevin  against  each  other,  nor  can  one 
against  the  vendee  of  the  other.  HewUU  v. 
Owem,  50  CaL  474. 


882.  (14.)  Of  the  parties  to  the  action,  those  who  are  anited  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  bat  if  the  consent  of  any  one 
who  should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in  the  complaint;  and 
when  the  question  is  one  of  a  common  or  general  interest,  of  many  persons, 
or  when  the  parties  are  numerous,  and  it  is  impracticable  to  bring  them 
all  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit'of  all. 

Parties  nBinerotui,  one  suiiig  for  alL    In 

March  term,  1850,  it  was  held  that  a  suit 
ought  not  to  be  dismissed  for  defect  of 
parties,  where,  although  the  complaint  did 
not  expressly  allege  that  it  was  filed  on 
behalf  of  the  plaintiffs,  and  all  others 
interested,  etc.,  its  scope  was  to  protect 
the  rights  not  only  of  the  plaintiffs,  but 
also  of  a  numerous  class,  and  from  the 
nature  of  the  enterprise,  the  condition  of  the 
country,  and  the  ever-changing  locations  of 
the  people  engaged  in  mining,  it  was,  if  not 
utterly  impracticable,  productive  of  manifest 
inconvenience  and  oppressive  delays,  to  require 
that  all  parties  should  be  broiight  into  court. 
Van  Schmidt  v.  Huntingdon,  1  O&L  68. 

But  the  Supreme  Court  have  held  that  this 
section  in  the  former  Practice  Act  was  in- 
tended to  applv  to  suits  in  equity,  and  not 
to  actions  at  law.  Andrews  ▼.  Mokelumne 
Hill  Co.,  7  CaL  333. 

In  equity  the  strict  rule,  that  aU  persons 
materially  interested  must  be  parties,  was 
aJwavs  dispensed  with,  where  it  was  imprac- 
ticable or  very  inconvenient,  as  in  case  of  a 
very  numerous  association  in  a  joint  concern — 
in  effect  a  partnership.  Coekbumv,  Thompson, 
16  Ve8.321;  Sto.  Eq,  PI.,  Sec.  136.  Oormany, 
Ruaadl,  14  Cal.  540. 

Where  the  plaintiff  sued  on  behalf  of  him- 
self and  others,  residents  and  property-holders 
of  the  city  of  Oakland,  to  set  aside  certain 
conveyances  operating  as  a  cloud  upon  the 
title  to  a  tract  of  land  occupied  by  the  cUy,  and 
to  obtain  an  injunction,  etc,  and  the  court 
below  entered  a  judgment  declaring  the  con- 
veyances fraudulent  and  void,  and  enjoining 
the  defendants  from  future  alienations  in  re- 
spect to  the  land  qf  the  pUkint^,  the  relief  in 
tnis  particular  being  confined  to  the  plaintiff 
alone,  the  Supreme  Court  held  that  there 
was  no  such  community  of  interest  between 
the  plaintiff  and  those  whom  he  represented 
in  the  action  as  entitled  him  to  an  injunction 
in  their  favor.  QUbbons  v.  Peralta,  21  Cal.  632, 
633. 


Joinder,  misjoinder,  noo-Joinder,  430  n. 
Executors,  etc,  not  qualified  need  not  join, 
1687. 

Refoflal  to  join  as  plaintiff.  Where  one 
partner  sues  for  an  injury  to  t^e  partnership 
property,  and  makes  his  copartner  a  defend- 
ant for  want  of  his  consent  to  join  as  plaintiff, 
the  recovery  must  be  entire  for  the  whole  in- 
jury. The  law  will  not  tolerate  the  division 
of  a  joint  right  of  action  into  several  actions; 
the  whole  cause  of  action  must  be  determined 
in  one,  and  thus  avoid  a  multiplicity  of  suits. 
In  such  case  the  partner  recovering,  is  liable 
to  account  to  his  copartner  defendant.  Night- 
tngcUe  v.  SeanneU,  6  CaL  509;  S.  C,  18  Cal. 
322. 

AU  parties  interested  should  be  joined. 
It  is  the  constant  aim  of  a  court  of  equity  to 
do  complete  justice  by  deciding  upon  and  set- 
tling the  rights  of  all  parties  interested  in  the 
subject  of  the  suit.  For  this  purpose,  all  per- 
sons materially  interested,  either  legally  or 
beneficially,  in  the  subject-matter  of  the  suit, 
ought  generally  to  be  made  parties  thereto, 
either  as  plaintiffs  or  defendants,  so  that  there 
may  be  a  complete  decree  which  shall  bind 
them  alL  MMford^a  Plead.  6th  Am.  Ed.  189; 
1  DanieWs  Ch.  Plead,  and  Prac.  40;  Story's  Eq. 
Plead. ,  Sec.  72;  People  v.  MorrUl,  26  Cal  360, 
361.  The  rule  as  stated  and  illustrated  in 
Kinay.  Berry*s  Executors,  2  Green's  Ch.  R.  62, 
is,  that  all  persons  legally  or  beneficially  inter- 
ested in  the  subject-matter  and  result  of  a  suit 
must  be  parties;  and  to  the  same  effect  are  the 
following  cases:  T?ie  Mechanics'  Banky.  Seton, 
1  Peters,  306;  CaldvoeU  v.  Taggart,  4  Id.  190; 
MarshaU  v.  Beverly,  5  Wheat.  313;  Conn.  v. 
Penn.,  5  Id.  424;  WiUiams  v.  Bussell,  19  Pick. 
166.  This  rule  was  not  rigidly  enforced  where 
its  observance  would  have  been  attended  with 
great  inconvenience,  and  answer  no  substan- 
tially beneficial  purpose.  It  was  modified  or 
partially  dispensed  with,  in  the  discretion  of 
the  court,  asjustice  and  exigencies  of  the  case 
required.     Wilson  v.  Castro,  31  CaL  427,  428. 


883.  (15.)  Persons  severally  liable  upon  the  same  obligation  or  instm- 
menty  including  the  parties  to  bills  of  exchange  and  promissory  notes, 
and  sureties  on  the  same  or  separate  instruments,  may  all  or  any  of  them 
be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 
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Soiiiinoiui  served  on  one  defendant;  may 
proceed  against  ium  alone,  414 

Judgment  a^^ainst  some  defendants  con- 
tinaing  prooeedmgs  against  the  others,  579. 


Joint  debtors,  proceedings  against,  after 
judgment,  989. 

8Qretlei^  1059. 


884.  All  persons  holding  as  tenants  in  common,  joint  tenants,  or  co- 
parceners, or  any  number  less  than  all,  may  jointly  or  severally  commence 
or  defend  any  civil  action  or  proceeding  for  the  enforcement  or  protection 
of  the  rights  of  snch  party. 

Cflftlmants  under  a  common  source  of  title  may  unite,  381. 

885.  (16.)  An  action  or  proceeding  does  not  abate  by  the  death  or  any 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  the  death  or  any  dis- 
abilityof  a  party,  the  court,  on  motion,  may  allow  the  action  or  proceed- 
ings to  be  continued  by  or  against  his  representative  or  successor  in  inter- 
est. In  case  of  any  other  transfer  of  interest,  the  action  or  proceeding 
may  be  continued  in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 

action  or  proceeding.     [Approved  March  24;  effect  July  1,  1874  ] 


Death.  Death  or  disability,  a  party  to  ap- 
peal, 129  n.,  Supreme  Court  Rule  14.  Death 
of  defendant  dissolves  attachment.  Myers 
V.  Moa,  29  CaL  367;  Hensley  v.  Morgan,  47 
Cal.  622;  Ham  v.  Cunninghaniy  50  Cal.  365, 
367.  If  party  die,  judgment  against  his  rep- 
resentative must  be,  that  he  pay  in  due  course 
of  administration,  1504  and  n.  Necessity  for 
daiming  against  estate  of  deceased,  1493. 

A  decree  reciting  that  "this  action  having 
been  continued,  in  consequence  of  the  death 
of  the  plaintiff,  by  his  executor  Samuel  Webb, 
and  the  jury  having  found  a  verdict  for  the 
plaintiff,  it  is  now  ordered,"  etc,  clearly 
shows  the  su^eestion  of  the  death  of  the 
original  plainuff,  and  a  continuance  of  the 
cause  or  a  revival  of  it,  in  the  name  of  the 
executor.  At  all  events,  anv  irregularity  in 
this  respect  cannot  be  attacked  collaterally. 
€fr€goty  v.  Haynea,  13  CaL  591;  S.  C,  21 
CaL  4&.  Where  a  party  to  an  action  dies 
after  verdict  or  other  decision  therein,  judg- 
ment in  pursuance  of  such  verdict  or  decision 
may  nevertheless  be  rendered  as  provided  in 
Sec  669,  post;  but  in  no  other  such  case  can 
judgment  De  rendered  so  as  to  affect  the  in* 
terests  of  the  representatives  or  successors  of 
the  party  deceased,  without  the  proper  sub- 
stitution of  such  representatives  or  successors. 
Where  in  an  action  by  J.  against  L.  and  oth- 
ers, L.  died  after  verdict  rendered  for  de- 
fendants, and  thereafter  J.  moved  for  a  new 
trial,  without  sug^^estion  made  of  the  death  of 
L.,  or  a  substitution  of  his  successors  in  in- 
terest, and  appealed  from  the  judgment  ren- 
dered on  the  verdict  and  an  order  denying  a 
new  trial,  it  was  held  that  all  said  proceed- 
ing, except  the  rendition  of  judgment  upon 
said  verdict,  were  void,  and  tnat  the  appeal 
as  to  L.  shciuld  be  dismissed.  The  death  of  a 
party  pendeiUe  JiU  should  be  made  known  by 
suggestion  of  that  fact  to  the  court,  and  the 
action  continued  by  order  of  the  court  against 
the  representative  of  the  party  deceased,  of 
whichlie  must  be  duly  notified  "before  he  can 


be  affected  by  further  proceedings  in  the  ac- 
tion. It  is  regular  and  pro^r  to  suggest  the 
death  of  a  party  to  an  action  in  any  court 
and  at  any  stage  of  the  proceedings.  The 
death  of  a  party  occurring  before  appeal  taken 
ma^  be  shown  in  the  Supreme  Court  by  affi- 
davit of  the  fact.  Judson  v.  Lcve,  35  Cal. 
463;  Shartzer  v.  Love,  40  CaL  96. 

If,  pending  an  action,  one  of  the  defendants 
dies,  and  on  plaintiff's  motion  his  executor  is 
substituted  as  defendant  in  his  place,  and  no 
notice  of  this  fact  is  served  on  the  executor, 
and  he  does  not  appear  or  answer,  or  adopt 
the  answer  of  his  testator  as  his  ovm,  and  the 
testator  is  named  in  the  judgment,  the  rights 
of  the  executor  are  not  affected  by  the  trial 
and  judgment,  and  a  judgment  rendered  is  a 
nullity,  so  far  as  he  is  concerned.  McCreery  v. 
Everding,  44  CaL  284. 

It  has  been  the  uniform  practice  in  this 
State  to  permit  the  substitution  to  be  made, 
on  a  suggestion  of  the  death  of  the  former 
party,  an3  satisfactory  proof  on  an  ea;  parte 
motion  of  the  appointment  and  qualification 
of  the  administrator.  As  was  said  by  Chief 
Justice  Marshall,  in  Wilson  v.  Cadnum^s  Exr. , 
3  Cranch,  193:  *'If  the  court  has  unguard- 
edly permitted  a  person  to  prosecute  who  has 
not  given  satisfactory  evidence  of  his  right  to 
do  so,  it  possesses  the  means  of  preventing 
any  mischief  from  the  inadvertence,  and  wifl 
undoubtedly  employ  those  means."  Tayhr  v. 
WesUm  PacyU  R.  k  Co.,  45  Cal.  337. 

Transier.  Where,  pending  an  action  of' 
ejectment  against  a  tenant,  his  landlord  sells 
and  convevs  the  land  to  a  person,  that  person 
is,  under  this  section,  entitled  to  continue  the 
defense  of  the  action  in  the  name  of  the  ten- 
ant, or  to  cause  himself  to  be  substituted  in 
the  tenant's  place  as  defendant.  MaMick  v. 
Thorp,  29  CaL  446. 

If  the  plaintiff  in  ejectment  parts  with  the 
title  to  the  demanded  premises,  pending  the 
action,  the  action  may  be  continued  in  his 
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name,  unless  the  grantee  applies  to  be  substi- 
tuted as  plaintiff.  Ccvmariuo  v.  Fenlon,  49  CaL 
203. 

It  was  said  by  the  Supreme  Court  that  this 
section,  so  far  as  relates  to  the  substitution  of 
another  in  place  of  the  plaintiffs  in  case  of  a 
transfer  of  the  cause  of  action,  is  to  be  set  in 
motion  by  the  plaintiff  or  his  vendee.  That 
OA  against  the  defendant  the  plaintiff  has  a 
ri^ht  to  sta^  in  court  until  his  case  has  been 
tried;  that  }i  defendant  desires  to  take  ad- 
vanta^  of  the  transfer  for  any  purpose,  he 
must  do  so  by  supplemental  answer.  Moss  v. 
Shear^  30  CaL  467;  Barstow  v.  Newman,  34 
CaL  90;  Hestres  v.  Br&man,  37  CaL  388. 


The  bankruptcy  of  an  appellant,  though  ad- 
judicated before  the  taking  of  the  appeal,  will 
not  prevent  its  prosecution  in  his  name,  nor 
will  the  respondent  be  heard  to  object  on  that 
ground.  The  appeal  may  be  prosecuted  in  the 
name  of  the  bankrupt,  or  in  that  of  his  as- 
signee. 0*NeU  V.  Dougherty,  46  CaL  575. 

Caofle  of  action,  lorviving,  1582,  post, 
which  is  similar  to  S.  195  of  the  former  JPro- 
bate  Act,  has  the  effect  of  making  the  cause 
of  action,  which  may  be  ^nforc^  by  eject- 
ment, survive.  Barrett  v.  Birge,  50  Cal  659. 


886.  (658.)  A  defendant^  against  whom  an  action  is  pending  upon  a 
A,      contract,  or  for  specific  personal  property,  may,  at  any  time  before  answer, 

%^  f  upon  affidavit  that  a  person  not  a  party  to  the  action  makes  against  him, 
/  ^  V  and  without  any  collusion  with  him,  a  demand  upon  the  same  contract,  or 
for  the  same  property,  upon  notice  to  such  person  and  the  adverse  party, 
apply  to  the  court  for  an  order  to  substitute  such  person  in  his  place,  and 
discharge  him  from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  claimed  on  the  contract,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct;  and  the  court  may,  in  its  discretion, 
make  the  order. 

887.  (659,  660,  661.)  Any  person  may,  before  the  trial,  intervene  in  an 
action  or  pr(^eeding,  who  has  an  interest  in  the  matter  in  litigation,  in  the 
success  of  either  of  the  parties,  or  an  interest  against  both.  An  inter- 
vention takes  place  when  a  third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting  with 
the  defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  any- 

^  thing  adversely  to  both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  intervention  rests,  filed 
by  leave  of  the  court,  and  served  upon  the  parties  to  the  action  or  pro- 
ceeding who  have  not  appeared,  and  upon  the  attorneys  of  the  parties  who 
have  appeared,  who  may  answer  or  demur  to  it  as  if  it  were  an  original 

complaint.      [Approved  March  24;  effect  July  1,  1874.] 


luterventlon.    Eminent  domain,  1244. 

Where,  ''n  a  suit  to  quiet  title,  Hager,  the 
original  defendant,  filed  his  answer  in  the 
court  below,  in  the  nature  of  a  disclaimer, 
denying  that  he  had  any  interest  in  the  prop- 
erty in  controversy,  and  alleging  that  he  had 
sola  the  same  to  Lent,  and  Lent  sought  to  in- 
tervene and  defend,  which  was  refused  by  the 
court,  from  which  order  an  appeal  was  brought, 
the  Supreme  Court  said  it  would  be  truly 
hard,  ii  in  such  a  suit  Lent,  who  brought 
pendente  Ute,  and  who  would  be  bound  by  the 
decree,  was  not  allowed  to  be  heard;  that  the 
only  objection  was  that  such  transfers  might 
be  made  ad  mfinitum,  and  justice  ^entirely 
frustrated  or  delayed;  but  the  court  did  not 
think  such  consequences  need  reasonably  be 
apprehended;  no  one  would  willfully  t^M^st 
himself  into  a  controversy  where  he  was  sure 
to  be  mulct  in  costs  for  his  mendacity.  Brooks 


mortgage,  and  a  creditor  of  defendant  hold- 
ing a  mechanic's  lien  moved  to  intervene  at 
the  time  of  trial,  just  as  the  plaintiff  was 
about  asking  judgment,  the  Supreme  Court 
thought  the  application  was  too  late,  and  that 
the  court  below  was  not  bound  to  allow  it 
when  so  interj^osed.  Hocker  v.  KeUey,  14  CaL 
165.  In  a  suit  on  a  note  or  mortgage  where 
creditors  of  the  defendant  intervene,  alleging 
the  note  and  mortgage  to  be  fraudulent  as 
against  them,  the  interveners  cannot  prevent 
a  judgment  for  plaintiff  against  defendant. 
The  most  they  can  claim  is  protection  against 
enforcement  of  the  judgment  to  their  preju- 
dice. 

The  interest  which  entitles  a  person  to  in- 
tervene in  a  suit  between  other  parties,  must 
be  in  the  matter  in  litigation,  and  of  such  a 
direct  and  immediate  character,  that  the  in- 
tervener will  either  gain  or  lose  by  the  direct 


V.  Hager,  5  Cal.  283.    Where  a  suit  of  plaintiff    legal  operation  and  effect  of  the  judgment    It 
had  been  pending  for  some  time  to  foreclose  a     must  be  that  created  by  a  claim  to  the  de- 
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mand,  or  some  part  thereof,  in  suit,  or  a  claim 
to  or  lien  upon  the  property,  or  some  part 
thereof,  which  is  the  suhjeet  of  litigation.  A 
simple  contract  creditor  of  a  common  debtor 
cannot  intervene  in  a  foreclosure  suit.  But 
judgment  creditors,  being  as  such  subsequent 
mcumbrancers,  may  intervene.  And  a  court 
may  order  them  to  be  made  parties.  Horn  v. 
Volcano  W.  Co.,  13  Cal.  62. 

Where  an  action  is  brought  to  foreclose  a 
moTtga.ee  upon  property  clamied  as  a  home- 
stead, the  wife  of  a  mortg^or  is  a  necessary 
party  to  a  full  adjustment  of  the  controversy, 
and  should  be  allowed  to  intervene.  Sargent 
V.  WiUon,  5  CaL  605;  McDonald  v.  Badger, 
23  Cal.  396. 

On  the  tenth  of  January,  1861,  plaintiff 
caused  an  attachment  to  be  levied  upon  the 
TOoperty  of  Ihmels  &  Co.;  on  the  same  day 
£gl^rs  &  Co.  caused  an  attachment  to  be 
levied  upon   the  same  property,  but  subse- 
quent to  the  plaintiff's  levy,  ana  in  due  course 
obtained  jndKment.     On  the  day  previous  K 
L.  Goldstein  nad  caused  an  attachment  to  be 
levied  upon  the  same  property,  but  also  sub- 
sequent to  the  plaintiffs  levy.    Before  a  de- 
fault was  entered  aeainst  the  defendants  in 
this  action,  £.  L.  Goldstein  and  Eg^rs  &  Co. 
severally  filed  interventions  setting  rorth  these 
facts,  and  also  averring  that  the  prof^erty  at- 
tached was  only  sufficient  to  satisfy  the  plaint- 
iff^s  claim,  and  also  chaiging  that  tne  plamtiff's 
demand  was  not  due  at  the  time  he  com- 
menced his  action;  and  also  that  he  had  no 
valid  demand  against  the  defendants,  and  that 
his  action  was  prosecuted  for  the  purpose  of 
hindering  and  defrauding  creditors  of  the  de- 
fendants.   A  ^neral  demurrer  was  interposed 
to  these  complaints  of  intervention;  that  is, 
that  the  facts  set  forth  did  not  constitute  a 
cause  of  intervention.     The  two  main  points 
presented  were:  1st,  whether  the  facts  snowed 
a  case  for  a  proceeding  by  intervention;  and  2d, 
whether  the  onus  prwiandi  was  on  the  plaintiff 
to  prove  his  cause  of  action  as  between  him 
ana  the  interveners,  or  on  the  interveners  to 
prove  tbeir  cause  of  action  against  the  plaintiff. 
The  court  said  that  before  the  introduction  of 
these  provisions,  and  as  doubtless  might  still 
be  done,  the  proceedings  would  have  been  by 
bill  in  chancery:   see  Heyneman  v.  Dannen- 
berg,  6  CaL  376;  or  by  motion  to  the  court:  see 
Dhxy  V.  Pollock,  8  Id,  670.     But  in  Davis  v. 
Eppkiffer,  18  Id.  378,  where  the  facts  were  simi- 
lar to  the  above,  it  was  decided  to  be  a  proper 
case  for  intervention.    Although  the  inter- 
veners bad  not  a  claim  to  or  hen  upon  any 
property  which  was  the  direct  subject  of  liti- 
gation, they  had  a  lien  upon  property  which 
was  held  subject  to  the  results  of  the  litiga- 
tion, and  which  would  be  lost  to  the  inter- 
veners if  the  original  action  should  proceed 
to  judgment  and  execution.    If  the  case  did 
not  faU  within  the  precise  definition  of  the 


cases  in  which  intervention  takes  place,  as 
explained  in  the  case  of  Horn  v.  Volcano  Water 
Works,  13  Cal.  62,  it  was  substantially  within 
the  object;  and  as  the  law  was  only  regulat- 
ing modes  of  procedure,  and  not  affecting 
ri^ts  of  property,  the  interpretation  given  to 
it  m  the  case  of  Davis  v.  Eppinger,  ou^ht  not 
to  be  changed.  As  to  the  second  pomt,  the 
interveners  were  interested  in  preventing  the 
plaintiff  recovenng  a  judgment.  They  were 
for  this  purpose  defendants  in  the  action,  and 
after  they  had  proved  the  facts  alleged  to  show 
their  ri^ht  to  intervene,  he  was  required  to 
prove  his  cause  of  action.  Although  in  the 
case  of  Davis  v.  Epptnger,  and  in  the  case  of 
Hams,  The  Volcano  Water  Works  Co.,  13  Cal. 
70,  it  was  decided  that  judgment  might  be 
rendered  against  the  original  defendants,  it 
was  because  under  our  system  the  court  by  its 
judgment  could  make  various  depositions  to 
meet  all  the  exigencies  of  the  case.  Speyer  v. 
Dimels,  21  Cal.  286-288. 

If  the  court  finds  that  a  portion  only  of  the 
debt  on  which  a  prior  attachment  issued  was 
fraudulent,  the  lien  of  the  prior  attachment 
should  be  postponed  only  as  to  that  |K)rtion  of 
the  debt  which  was  fraudulent.  If  the  debt 
on  which  an  attachment  was  issued  was  not 
due  when  the  suit  was  commenced,  a  subse- 
quent attaching  creditor  cannot  by  interven- 
tion postpone  the  lien  of  the  first  attachment 
to  his  own,  unless  the  plaintiffs  in  the  first 
action  fraudulently  commenced  their  action. 
Coghill  &  Co,  v.  Marks,  29  CaL  673. 

In  a  suit  upon  a  promissory  note  and  mort- 
gage by  the  holder  against  the  maker,  a  third 
person,  who  claims  to  be  the  rightful  owner 
of  the  securities,  has  the  right  to  intervene. 
The  jBOurt  thought  that  although  the  inter- 
vener certainly  had  no  interest  in  common 
either  with  the  plaintiff  or  the  defendant,  he 
had  an  interest  in  the  matter  in  litigation 
adverse  to  both,  within  the  meaning  of  the 
section.  He  had  an  interest  against  the  pre- 
tension of  the  plaintiff  to  be  owner  of  the 
note  and  mortgage,  and  to  have  a  decree  of 
foreclosure  for  his  benefit,  and  against  the  de- 
fendant for  the  collection  of  the  debt.  Stich 
V.  Ooldner,  38  CaL  606.  After  having  gone  to 
trial  without  any  objection,  it  was  too  late  to 
raise  an  objection  for  the  first  time  to  the  in- 
tervention for  the  first  time  in  the  appellate 
court.  McKenty  v.  Qladwm,  10  CaL  228; 
Smith  y.  Penney,  44  CaL  164.  One  who  in- 
demnifies the  sheriff  for  an  act  done  by  virtue 
of  his  office,  may,  and  should,  intervene,  1055. 
DutU  V.  Packeco,  21  Cal.  442. 

An  ex  parte  order  may  be  made  allowing  an 
intervention  to  be  filed.  Spanagel  v.  Reay,  47 
Cal.  608. 

Demurrer,  430. 
r,437. 


888.  (656.)  When  two  or  more  persons,  associated  in  any  business, 
transaol^  snch  business  nnder  a  common  name,  whether  it  comprises  the 
names  of  such  persons  or  not,  the  associates  may  be  sued  by  such  com- 
mon name,  the  summons  in  such  cases  being  served  on  one  or  more  of 
the  associates;  and  the  judgment  in  the  action  shall  bind  the  joint  prop- 
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erty  of  all  the  associates,  in  the  same  manner  as  if  all  had  been  named 
defendants  and  had  been  sued  upon  their  joint  liability. 


AMoclatlon  name.  Where  plaintiff  al- 
lied that  "HuU  &  Co.*'  were  indebted  to 
him,  but  failed  toprovethat  there  were  otherein 
the  company,  the  words  **  &  Co."  were  treated 
as  surplusage,  and  the  action  proceeded 
against  Hull  alone.  MulUken  v.  Hull,  5  CaL 
246. 

Where  the  title  of  the  action,  as  given  at  the 
head  of  the  complaint,  was  Martin  Welsh  v. 
M.  WcUah  et  oZ.,  composing  the  Red  Star  Min- 
ing Company,  and  m  the  body  of  the  com- 
plaint it  was  stated  that  "said  Red  Star  Compa- 
njr,"  omitting  the  word  "Mining,"  was  a 
mining  association,  composed  of  a  great  num- 
ber of  persons  who  were  so  numerous  and  so 
much  scattered  over  the  country,  that  plaintiff 
could  not  serve  them  with  process  without 
much  delay  and  gresi  expense,  and  he  there- 
fore sued  them  oy  the  company  name,  and 
then  the  complaint  proceeded  and  set  out  a 
cause  of  action  for  the  recovery  of  monev,  and 
concluded  with  a  prayer  for  judgment  for  the 
amount  alleged  to  oe  due  and  owinff  against 
the  "Red  Star  Mining  Company,  and  in 
his  return  to  the  summons,  the  sheriff  certified 
that  he  served  the  same  by  delivering  a  copy 
thereof  to  M.  Walsh,  personally,  one  of  tne 
members  of  the  "Red  Star  Mining  Co.,"  de- 
fendant, etc,  and  the  time  for  answering 
having  expired  without  any  appearance,  the 
clerk  entered  the  default,  ana  immediately 
thereafter  entered  a  jud^iient  against  the 
"Red  Star  Mining  Co.,'  without  naming 
Walsh,  for  the  amount  sued  for,  to  be  enf orcea 


against  the  joint  property  of  the  members  of 
the  companv;  the  court  held  in  a  collateral 
proceeding  that  this  was  substantially  within 
the  section,  and  that  there  was  certainly  not 
an  entire  absence  of  averment  on  the  subject, 
and  nothing  short  of  that  would  justify  the 
court  in  holding  the  judgment  absolutely  void 
in  a  collateral  proceeding.  Moreover  it  might 
be  doubted  whether  a  question  whether  the 
defendants  had  been  sued  by  the  proper  name, 
was  anything  more  than  matter  in  abatement, 
and  to  say  the  least,  was  analogous  to  the  case 
of  a  misnomer,  which  never  rendered  the  judg- 
ment void.  If  the  defendant  does  not  choose 
to  appear  and  plead  matter  in  abatement,  such 
matter  is  waived  and  cannot  be  assigned  for 
error,  if  he  has  been  actnallv  served,  and  much 
less  is  a  judgment  by  default  against  him, 
though  by  the  wrong  name,  voicL  WeUh  v. 
Kirkpairiek,  30  Cal.  204;  Ex  parU  Kellogg,  6 
Vt  609;  Omnard  v.  Heytmger,  15  111.  288; 
Hammond  v.  The  People,  32  111.  446.  On 
the  ground  that  the  statute  was  in  deroga- 
tion of  the  common  law  (as  to  which  see 
4,  ante),  the  court  held  it  must  be  strictly  con- 
strued, and  that  the  record  in  an  action  com- 
menced not  against  the  "  Independent  Tunnel 
Co.,"  but  against  the  "Independent  Co.," 
which  was  certainly  a  different  name,  and  in 
which  the  summons  was  addressed  to  the  In- 
dependent Tunnel  Co.,  failed  to  show,  in  a 
collateral  proceeding,  a  valid  judgment  against 
the  Independent  Tunnel  Co.  Kmg  v.  Bandlet, 
33  CaL  321. 


888.  (17.)  The  court  may  determine  any  controversy  between  the  parties 
before  it,  when  it  can  be  done  without  prejudice  to  tixe  rights  of  others, 
or  by  saving  their  rights;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an  action  for  the 
recovery  of  real  or  personal  property,  a  person  not  a  party  to  the  action, 
but  having  an  interest  in  the  subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  it  may  order  him  to  be  brought  in  by  the  proper 
amendment. 


Adding  pnrtias.  A  plaintiff  who  moved 
on  19th  April  to  add  a  party  defendant,  and 
stipulated  on  13th  May  tnat  the  answer  should 
be  filed  on  that  day  as  of  19th  April,  could 
not,  it  was  held,  be  heard  to  say  that  the 
added  party  was  not  a  party  on  the  last-named 
day.  Lawrence  v.  BaMou,  50  Cal.  263.  An  in- 
stcuice  where  a  party  should  be  added  is  a  case 
where  defendants  and  one  Brodie  had  a  claim 
to  a  mine,  and  the  possession  of  land,  each 
holding  an  equal  share,  also  some  sort  of  an 
agreement  to  explore  and  develop  it.  A  sub- 
contract was  then  entered  into  oetween  de- 
fendants and  plaintiff,  by  which  plaintiff  was 
to  devote  his  skill,  time  and  labor  to  the  en- 
terprise; and  in  consideration  thereof,  they 


were  to  furnish  provisions  and  coals,  and  share 
their  interests  equally.  Brodie  had  nothing 
to  do  with  this  sub-contract.  The  court  held 
that  if  Brodie  still  had  an  interest,  and  an  ac- 
count was  to  be  taken,  the  association  dis- 
solved, and  the  interests  severed  as  prayed 
for,  Brodie  was  a  necessary  party,  and  might 
be  added.  If,  however,  the  plaintiff  was  con- 
tent with  a  judgment  establishing  his  riffht, 
and  for  a  conveyance  of  the  interest  to  which 
he  was  entitled,  the  court  saw  no  reason  why 
he  might  not  waive  any  relief  which  required 
the  presence  of  other  jMirties.  Settembre  v. 
Putnam,  30  CaL  497.  Landlord,  admitting  to 
defend  in  ejectment,  379.  Adding  or  striking 
out  the  names  of  parties,  473. 
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TITLE  IV. 

OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 


Sec.  392.  Certain  actions  to  be  tried  where 
the  subject  or  some  part  thereof 
is  situated. 

393.  Other  actions,  where  the  cause  or 

some  part  thereof  arose. 

394.  Place  of  trial   of  actions   against 

counties. 

395.  Other  actions,  according  to  the  resi- 

dence of  the  parties. 


Sec.  396.  Action  may  be  tried  in  any  county, 
unless  the  defendant  demand  a 
trial  in  the  proper  county. 

397.  Place  of  trial  may  be  changed  in 

certain  cases. 

398.  When  judse  is  disqualified,  cause  to 

be  tran^rred. 

399.  Papers  to  be  transmitted.    CostSy 

etc     Jurisdiction,  etc 

400.  Proceedings  after  judgment  in  cer« 

tain  cases  transf  erred. 


882.  Actions  for  the  following  causes  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  situated,  subject 
to  the  power  of  the  court  to  change  the  place  of  trial,  as  provided  in  this 
Code. 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein, 
or  for  the  determination,  in  any  form,  of  such  right  Or  interest,  and  for 
injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

S.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property. 
Where  the  real  property  is  situated  partly  in  one  county  and  partly  in 
another,  the  plaintiff  may  select  either  of  the  counties,  and  the  county  so 
selected  is  the  proper  county  for  the  trial  of  such  action.    [Approved  and  took 

effect  March  2,  1876.] 


Iiooal  action  generaUy.  Where  a  suit 
for  real  estate  is  brought  in  the  wrong  county, 
a  motion  to  change  the  venue  and  not  de- 
murrer is  the  proper  remedy.  And  in  such 
case  there  is  no  oiscretion  in  the  court,  the 
change  being  matter  of  right.  WaUs  v.  White, 
13  CaL  321.  But  the  defendant  ma^  waive 
this  right  expressly,  or  by  implication,  396. 
Pearhes  v.  Freer,  9  CaL  642. 

It  is  unnecessary  to  mention  the  residence 
of  the  parties,  or  either  of  them,  in  the  com- 
plaint. The  statute,  only  provides  for  the 
trial  of  actions  in  certain  counties;  and  with 
reference  to  actions  to  recover  reid  property, 
the  situation  of  the  premises,  and  not  the 
residence  of  the  parties,  determines  the  county. 
DoU  V.  Feller,  16  CaL  433.  Assuming  that 
mining  claims  are  real  estate  within  the  mean- 


ing of  the  Code  defining  the  venue  of  civil 
actions,  a  demurrer  is  not  the  proper  mode  to 
take  advantage  of  the  error  in  bringinff  the 
case  in  the  court  of  the  wrong  county.  WaU$ 
V.  WhUe,  13  CaL  324. 

Real  estate.  On  an  application  for  fna/nr 
domvoB  to  compel  the  execution  of  a  sheriff's 
deed,  the  court  held  that  the  awarding  of  the 
mcmdcmvaa  could  not  determine  rights,  or  in 
any  respect  affect  the  interests  of  third  par- 
ties, and  the  proceeding  did  not  involve  the 
determination  of  a  right  or  interest  in  real  es* 
tate.     McMillan  v.  BicharcU,  9  Cal.  421. 

Riot,  aotiona  for  damages  caaaed  by, 

must  be  tried  in  the  county  in  which  the 
property  injured  is  situated.    PoL  C,  4453. 

883.  (19.)  Actions  for  the  following  causes  must  be  tried  in  the 
county  where  the  cause,  or  some  part  thereof,  arose,  subject  to  the  like 
power  of  the  court  to  change  the  place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute;  ex- 
cept that  when  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  or 
other  stream  of  water,  situated  in  two  or  more  counties,  the  action  may  be 
brought  in  any  county  bordering  on  such  lake,  river,  or  stream,  and  oppo« 
site  to  the  place  where  the  offense  was  committed; 

2.  AgaiDst  a  public  officer,  or  person  especially  appointed  to  execute 
his  duties,  for  an  act  done  by  him  in  virtue  of  his  office;  or  against  a  per- 
son who,  by  his  command  or  in  his  aid,  does  anything  touching  the  duties 
of  such  officer. 
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OCBcer,  act  done.    This  applies  only  to  af -  not  to  mere  omissions  or  neglect  of  official 

firmative  acts  of  the  officer  by  which,  in  the  ex-  duty.    McMillan  v.  BicJiards,  9  Cal.  420;  El- 

ecution  of  process,  or  otherwise,  he  interferes  li^  ▼.  Cronks,  Admr,,  13  Wend.  35;  Hopkins 

with  the  property  or  rights  of  third  persons,  and  v.  Heywood,  Id.  265. 

894.  Actions  against  counties  may  be  commenced  and  tried  in  any  connty 
in  the  judicial  district  in  which  said  county  is  situated,  unless  such  actions 
/r^l  are  between  counties,  in  which  case  they  may  be  commenced  and  tried  in 
/  ^     '  any  county  not  a  party  thereto. 


^ 


885.  (20.)  In  all  other  cases  the  action  must  be  tried  in  the  county  in  which 
the  defendants,  or  some  of  them,  reside  at  the  commencement  of  the 
action;  or,  if  none  of  the  defendants  reside  in  the  State,  or,  if  residing 
in  this  State,  the  county  in  which  they  reside  is  unknown  to  the  plaintiff, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may  designate  in 
his  complaint;  and  if  the  defendant  is  about  to  depart  from  the  State, 
such  action  may  be  tried  in  any  county  where  either  of  the  parties  reside 
or  service  is  had;  subject,  however,  to  the  power  of  the  court  to  change 
the  place  of  trial  as  provided  in  this  Code. 

Corporation,  raaidanoe  o^  1036  n. 

886.  If  the  county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding,  be  tried 
therein,  unless  the  defendant,  at  the  time  he  appears  and  answers  or 
demurs,  files  an  afiSdavit  of  merits,  and  demands,  in  writing,  that  the 
trial  be  had  in  the  proper  county. 

Motion,  -^lien  it  mint  be  made.  An  ob- 
jection to  the  venue  comes  too  late  after 
answer.  Tooms  v.  Randall,  3  Cal.  438;  Meyes 
V.  8af\ford,  5  CaL  117.  By  filing  a  demurrer 
and  consenting  to  set  the  case  for  trial  at  a 
particular  day,  defendant  was  held  to  have 
waived  his  right  to  move  for  a  change  of 


venue.  Pearkes  v.  Freer,  9  Cal.  643;  Jones  v. 
Frost,  28  CaL  246.  But  the  right  to  move  for 
a  change  of  place  of  trial  is  not  waived  if  the 
notice  of  the  motion  is  given  at  the  same  time 
at  which  the  answer  and  demurrer  are  iiled 
and  served.  Mahey.  Reynolds,  38  CaL  660. 


887.  (21.)  The  court  may,  on  motion,  change  the  place  of  trial  in  the 
following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper 
county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  cannot  be  had 
therein; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from  acting. 

vanced  by  the  transfer,  to  which  both  parties 
^reed.  The  court  made  an  order  of  transfer, 
llie  Probate  Court  of  San  Francisco,  on  the 
papers  being  filed,  refused  to  take  jurisdiction 
of  the  cause  and  ordered  the  papers  back. 
The  Supreme  Court  held  that  these  proceed- 
ings for  the  settlement  of  an  estate  and  mat- 
ters connected  Uierewith,  were  not  "  civil  ac- 
tions," and  that  the  judge  of  the  Probate 
Court  of  San  Francisco  was  right  in  remand- 
ing the  cause.  Re  ScoU,  15  CaL  220. 


Appeal  lies  from  order  on  this  motion,  d39, 

aa 

Change  generaUy.  S.  died  out  of  the 
State,  leaving  property  in  Santa  Clara  County, 
and  the  Probate  Court  thereof  took  jurisdic- 
tion of  the'  estate  and  granted  letters  of  ad- 
ministration to  K.  The  widow  subsequently 
filed  a  petition  to  revoke  the  letters,  on  the 
ground  that  the  Probate  Court  of  San  Fran- 
cisco ou^ht  to  have  issued  them,  whereupon 
the  administrator  asked  the  court  to  transfer 
the  cause  to  that  court,  representing  that  the 
widow  and  a  majority  of  the  witnesses  resided 
there,  and  that  the  interests  of  several  per- 
sons interested  in  the  estate  would  be  ad- 


Disqoalifioation  of  Judge.  Where  an  ap- 
plication to  change  the  place  of  trial  was 
made  on  this  ground  (170  n. ),  but  the  jud^ 
did  not  formally  pass  upon  the  motion,  but  die- 
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missed  the  action,  the  Supreme  Court  held 
this  necessarily  involved  the  refusal  to  trans- 
fer, although  no  formal  order  denving  the  mo- 
tion was  entered.  People  y,  De  ta  (hierra,  24 
Cal.  75.  Plaintiff  may  have  the  place  of  trial 
changed,  upon  a  proper  showing,  equally  with 
the  defendant  OreweUv.  WcUder,  23  CaL  16a 

"Wrong  county,  action  bronght  in.    If 

an  action  is  hronght  in  the  wrong  county,  the 
court  is  not  hound,  of  its  own  motion,  to 
change  the  venue.  WaUa  v.  WhUe,  13  CaL 
324.  Defendant  has  a  prima  facie  right  to 
have  the  venue  changed  to  the  county  of  his 
residence,  hut  this  right  is  suhject  to  the 
power  of  the  court  to  retain  the  cause  for  trial 
m  the  county  in  which  it  was  hrought,  if  the 
convenience  of  witnesses  and  ends  of  justice 
require  it.  Jenkins  v.  CaL  Stage  Co.,  22  Cal. 
538.^  The  court  below  may  exercise  its  dis- 
cretion on  the  application;  and  where  there  is 
a  conflict,  its  ruling  will  not  he  disturbed,  un- 
less it  appears  that  this  discretion  has  been 
abused.    HancheU  v.  Finch,  47  CaL  192. 

WltneaseB,  preponderance  of.  The  mere 
{ireponderance  in  number  of  witnesses  on  one 
side  is  not  necessarily  decisive  of  the  applica- 
tion. HancheU  v.  Finch,  47  CaL  192.  If 
defendant  moves  for  a  change  of  venue  on  the 
ground  of  residence,  |>laintin,  if  he  wishes  to 
have  the  action  retained  on  account  of  the 
convenience  of  witnesses,  must  make  a  counter- 
motion  to  have  it  retained.  He  cannot  per- 
mit the  venue  to  be  changed,  and  then  move 
to  return  the  case  to  another  county.  JSkl- 
toards  v.  8.  P.  R,  E,  Co,,  48  CaL  400;  af- 
firmed. Hall  V.  C.  P.  B,  R.  Co,,  49  CaL  454. 
An  affida>'it  on  plaintiff's  part  as  to  the  resi- 
dence of  plaintiff's  witnesses  is  insufficient  to 
defeat  the  motion,  if  it  would  not  warrant  an 
order  changing  the  trial  to  the  county  where 


the  action  was  brought.  It  must  state  the 
names  of  his  witnesses.  Loehr  v.  Latham,  15 
Cal.  418;  6  Cowen,  389. 

Impartial  trial  impoooibla  Where  the 
defendant's  affidavit  states  that  owing  to  cer- 
tain litigations  in  which  the  defendant  had 
been  engaged,  a  prejudice  existed  a^inst  him 
in  the  city  of  San  Francisco,  which  would 
prevent  him  from  having  a  fair  and  impartial 
trial,  etc,  the  court  said  the  power  of  chang- 
ing the  venue  was  discretionary  with  the 
court  below,  subject  to  revision  only  in  cases 
of  gross  abuse.  The  defendant  showed  in  his 
affidavit  that  all  the  witnesses  for  the  plaintiff 
were  residents  of  San  Francisco,  and  openly 
sought  to  escape  the  effects  of  their  testimony 
by  removing  the  cause.  The  affidavit  on  its 
face  was  insufficient  to  warrant  the  court  in 
cliangins  the  venue.  The  facts  should  have 
been  staled  in  such  a  manner  as  to  enable  the 
court  to  draw  its  own  inference,  whether  an 
impartial  trial  could  be  had  in  tne  particular 
case,  admitting  that  a  prejudice  did  exist  in 
the  community  against  the  defendant.  That 
prejudice  was  not  so  connected  in  the  affidavit 
as  to  show  any  operation  between  the  ^rties 
in  the  suit  Kegarding  this  as  a  discretionary 
power  coupled  with  the  fact  that  the  cause 
was  then  on  the  calendar  for  trial,  and  that 
this  was  the  second  application  for  a  change 
of  venue,  the  court  held  that  the  application 
was  properly  overruled.  Sloan  v.  SmUh,  3 
CaL  412;  People  v.  Fisher,  6  Id,  155.  The 
fact  that  no  difficulty  occurred  in  selecting  a 
jury,  which  was  accepted  by  defendant  to  try 
the  case,  was  held  by  the  court  to  show  that 
there  was  no  just  foundation  for  the  applica- 
tion, and  that  there  was  no  abuse  of  this  dis- 
cretion vested  in  the  court.  Waidon  v.  yThH- 
ney,  23  CaL  378.  Changing  place  of  trial  in 
probate  matters  on  this  ground,  1313  n. 


898.  If  an  action  or  proceeding  is  commenced  or  pending  in  a  court, 
and  the  jadge  or  justice  thereof  is  disqualified  from  actiifg  as  such,  or  if 
for  any  cause  the  court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon  by  stipulation 
in  writing,  or  made  in  open  court  and  entered  in  the  minutes;  or,  if  they 
do  not  so  agree,  then  to  the  nearest  court  where  the  like  objection  or 
cause  for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  the  District  Court,  to  another  District  Court; 

2.  If  in  a  County  Court,  to  some  other  County  Court; 

3.  If  in  the  Probate  Court,  to  some  other  Probate  Court; 

4.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in  the  same  county. 

389.  When  an  order  is  made  transferring  an  action  or  proceeding  for 
trial,  the  clerk  of  the  court,  or  justice  of  the  peace,  must  transmit  the 
pleadings  and  papers  therein  to  Ihe  clerk  or  justice  of  the  court  to  which 
it  is  transferred.  The  costs  and  fees  thereof,  and  of  filing  the  papers 
anew,  must  be  paid  by  the  party  at  whose  instance  the  order  was  made. 
The  court  to  which  an  action  or  proceeding  is  transferred  has  and  exer- 
cises over  the  same  the  like  jurisdiction  as  if  it  had  been  originally  com- 
menced therein. 

400.  When  an  action  or  proceeding  affecting  the  title  to  or  possession 
of  real  estate  has  been  brought  in  or  transferred  to  any  court  of  a  county 
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other  than  the  county  in  which  the  real  estate,  or  some  portion  of  it,  is 
situated,  the  clerk  of  such  court  must,  after  final  judgment  therein,  certify, 
under  his  seal  of  office,  and  transmit  to  the  corresponding  court  of  the 
county  in  which  the  real  estate  affected  by  the  action  is  situated,  a  copy 
of  the  judgment.  The  clerk  receiving  such  copy  must  file,  docket,  and 
record  the  judgment  in  the  records  of  the  court,  briefly  designating  it  as 
a  judgment  transferred  from Court  (naming  the  proper  court). 


TITLE  Y. 

OP  THE  MANNER  OF  COMMENCINQ  CFVIL  ACTIONS. 


Sec.  405.  Actions,  how  commenced. 

406.  Complaint,  how  indorsed.     When 

summons   may  be   issued,  and 
how  waived. 

407.  Summons,  how  issued,  directed  and 

what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action 

affecting  the  title  to  real  prop- 
erty. [Lis  pendens.  ] 

410.  Summons,  how  served  and  returned. 

[By  whouL] 

411.  Summons,  how  served. 


Sec  412.  Publication  when  defendant  is  ab- 
sent from  the  State,  concealed, 
or  a  foreign  corporation  having 
no  agent,  etc. 

413.  Manner  of  publication  and  appoint- 
ment of  attorney. 

414  Proceedings  where  there  are  several 
defendants  and  part  only  are 
served. 

415.  Proof  of  service,  how  made. 

416.  When    iurisdiction  of   action  ac- 

quired. 


405.  (22.)  Civil  actions  in  the  courts  of  this  State  are  commenced  by 

filing  a  complaint.     [Approved  March  24;  effect  July  1,  1874.] 

^  Commencement  of  action.    As  this  sec-        Demand,  etc.,  before  commencing  action^ 
tion  now  stands  it  corresponds  with  350  re-     426  nn. 
lating  to  limitations,     formerly,  an  action 

was  commenced  by  filing  a  complaint  and        Action,  when  pending,  1049. 
issuing  a  summons.  Sharp  v.  Afaauire.  19  GaL 
577. 

406.  (23.)  The  clerk  must  indorse  on  the  complaint  the  day,  month 
and  year  that  it  is  filed,  and  at  any  time  within  one  year  thereafter,  the 
plaintiff  may  have  a  summons  issued;  and  if  the  action  be  brought  against 
two  or  more  defendants,  who  reside  in  different  counties,  may  have  a 
summons  issued  for  each  of  such  counties  at  the  same  time.  But  at  any 
time  within  the  year  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  answering  or  demurring,  waive  the  issuing  of 
summons;  or,  if  the  action  be  brought  upon  a  joint  contract  of  two  or 
more  defendants,  and  one  of  them  has  appeared  within  the  year,  the 
other  or  others  may  be  served  or  appear  after  the  year,  at  any  time 

before  trial.     [Approved  March  24;  effect  July  1,  1874.] 


Clerk's  dntlee  generaUy,  262  n.,  pp.  87, 88. 

Idbel  and  alanderacttona,  ■eoniity,  coats, 

etc.  Bv  '*An  Act  concerning  actions  for 
libel  and.  slander  ,**  approved  A£irch  23,  1872 
{8kUs,  1871-2,  p.  533),  in  an  action  for  libel 
or  slander  the  clerk  shall,  before  issuing  the 
summons  therein,  require  a  written  under- 
taking on  the  part  of  the  plaintiff  in  the  sum 
of  five  hundred  dollars,  with  at  least  two 
competent  and  sufficient  sureties,  specifying 
their  occupations  and  residences,  to  the  effect 
that  if  the  action  be  dismissed  or  the  defend- 
ant recover  judgment,  they  will  pay  such 


costs  and  charges  as  may  be  awarded  against 
the  plaintiff  by  judgment  or  in  the  progress 
of  the  action,  or  on  an  appeal,  not  exceeding 
the  sum  specified  in  the  undertaking.  An 
action  brought  without  filins;  the  undertaking 
required  shall  be  dismissed.  S.  1.  Each  <» 
the  sureties  on  the  undertaking  mentioned  in 
the  first  section  shall  annex  to  the  same  an 
affidavit  that  he  is  a  resident  and  householder 
or  freeholder  within  the  county,  and  is  worth 
double  the  amount  specified  in  the  undertak- 
ing, over  and  above  all  his  just  debts  and  lia- 
biuties,  exclusive  of  property  exempt  from 
execution.  S.  2.    Witnin  ten  days  alter  the 
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BQiiimons  the  defendants,  or  either  of  them, 
may  give  to  the  plaintiff  or  his  attorney  notice 
that  they  or  he  except  to  the  sureties,  and 
require  their  justiiication  before  a  judge  of 
the  court,  or  county  judge,  at  a  specified 
time  ahd  phice;  the  time  to  be  not  leas  than 
five  nor  more  than  ten  days  thereafter,  except 
by  consent  of  parties.  The  qualifications  of 
the  sureties  shall  be  as  required  in  their  affi- 
davits. S.  3.  For  the  purpose  of  justifica- 
tion each  of  the  sureties  shall  attend  before 
the  jud^  at  the  time  and  place  mentioned  in 
the  notice,  and  may  be  examined  on  oath 
touching  his  sufficiency  in  such  manner  as 
the  judge  in  his  discretion  shall  think  proper. 
The  examination  shall  be  reduced  to  writing, 
if  either  party  desires  it.  S.  4.  If  the  judge 
find  the  undertaking  sufficient,  he  shall  annex 
the  examination  to  the  undertaking  and  in- 
dorse his  approval  thereon.  If  the  sureties 
faSl  to  appear,  or  the  judge  finds  the  sureties, 
or  either  of  them,  insufficient,  he  shall  order 
a  new  undertaking  to  be  given.  The  judffe 
may  also  at  any  tune  order  a  new  or  addi- 
tional undertakm^  upon  proof  that  the  sure- 
ties have  become  insufficient.  In  case  a  new 
or  additional  undertaking  is  ordered,  all  pro- 
ceedings in  the  case  shall  be  stayed  until  such 
undertaking  is  executed  and  filed  with  the 
approval  of  the  judge.  S.  5.  If  the  under- 
taking as  required  be  not  filed  in  five  days 
after  the  order  therefor,  the  jud^  or  court 
shall  order  the  action  to  be  cusnussed.  S.  6. 
In  case  plaintiff  recovers  judgment,  he  8^11 
be  allowed  as  costs  one  hundred  dollars,  to 
cover  counsel  fees,  in  addition  to  the  other 
costs.  In  case  the  action  is  dismissed,  or  the 
defendant  recover  judgment,  he  shall  be  al- 
lowed one  hundred  dollars  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judg- 
ment therefor  shall  be  entered  accordingly. 
S.  7. 

Time  for  iMiiing  and  Mrvloe  of  sum- 
mons, delay,  etc.,  594  n.  The  court 
after  the  commencement  of  a  suit  may 
dispose  of  it  by  striking  the  com- 
plamt  from  its  files  when  the  plaintiff  has 
failed  for  many  years  to  take  any  effective 
measures  to  procure  a  service,  and  give  the 
court  jurisdiction  of  the  person  of  the  defend- 
ant. It  was  never  contemplated  that  a  party 
miffht  file  a  complaint  and  issue  a  summons, 
ana  then  wait  an  indefinite  period  of  time 
till  the  witnesses  of  the  other  party  were  dead, 
or  his  evidence  destroyed,  beiore  ne  took  any 
effectual  stejw  to  procure  a  service  of  process. 
Such  a  case  is  not  provided  for  in  581-2,  post; 
but  the  court  having  got  possession  of  the 
case  by  the  commencement  of  a  suit  must 
have  some  power  to  dispose  of  it  when  the 
plaintiff  d&clines  or  neglects  to  proceed. 
Where  more  than  nine  years  elapsed  without 
any    effectual    steps    having     oeen    taken 


to  procure  service  of  the  summons  issued, 
ana  the  parties  defendant  all  the  time  re- 
sided in  tne  city  where  the  suit  was  pending, 
and  were  well  known,  an  order  setting  asiae 
the  summons  and  striking  out  the  complaint 
was  affirmed.  Dupuy  v.  SneoTf  29  Cal.  242. 

Where  the  complaint  was  filed  and  the 
summons  issued  in  October,  1870,  and  the 
summons  was  served  in  January,  1873,  it  was 
held  that*  a  prima  facie  case  of  lack  of  dili- 
gence in  prosecuting  the  action  existed,  and 
that  in  the  absence  of  proof  on  the  part  of 
the  plaintiff  to  excuse  the  negligence,  the 
court  should  dismiss  the  action.  Lander  v. 
Flemmingf  47  Cal.  614. 

The  question  of  diligence  must  be  presented 
to  the  court  below  on  notice  given,  or  it  will 
not  be  considered  by  the  appeUate  court. 

If  a  rule  of  court  provides  that  when  a 
cause  has  been  at  issue  for  two  years  upon  a 

Question  of  either  law  or  fact,  and  the  plaint- 
f  has  not  brought  it  on  for  hearing,  the  de- 
fendant shall  be*  entitled  to  an  order  of  dis- 
missal without  notice,  the  continuance  of 
time  for  the  argument  of  a  demurrer  by  con- 
sent takes  away  for  two  years  thereafter  the 
right  of  the  defendant  to  move  for  a  dismissal. 
Poole  V.  Caulfield,  45  Cal.  107. 

The  summons  cannot  be  said  to  be  issued, 
within  the  meaning  of  the  act,  till  it  is  in  a 
condition  to  serve.  Before  the  amendment  of 
1860,  the  summons  might  be  issued  at  any 
time  after  the  filing  of  the  complaint;  but  by 
the  amendment  of  that  year,  it  could  only  hie 
issued  within  a  year.  It  was  doubtless  found 
that  ^rmitting  the  summons  to  be  issued  at 
any  time,  without  limitation,  enabled  plaint- 
iffs to  indefinitely  extend  the  Statute  of  Limi- 
tations. At  that  time  the  issuing  of  the  sum- 
mons was  necessary  before  the  action  was 
"commenced."  It  was  held  that  the  sum- 
mons was  not  issued  till  all  the  papers  essen- 
tial to  enable  the  plaintiff  to  make  a  valid 
personal  service  on  the  defendants,  duly  at- 
tested, were  placed  at  his  disposal.  Wliere 
there  was  no  summons  issued  within  the 
meaning  of  the  act,  and  no  attempt  at  service 
till  nearly  four  years  after  the  filing  of  the 
complaint,  and  no  summons  issued  within  the 
year,  the  court  held  the  action  properly  dis- 
missed. There  was  no  error  in  entertaining 
the  motion  to  dismiss.  The  defendants  movea 
before  waiving  their  rights  by  answering,  and 
it  does  not  appear  that  they  were  in  default. 
Meynolda  v.  Page,  35  Cal.  300. 

TValver,  attorney's  power  to  bind  client, 
283  n.,  p.  99. 

Admission  of  service  by  defendant,  415. 

Alias  summons,  408. 
Appearance,  416,  1014  and  n. 


407.  (23,  24,  25,  26.)  Tbe  summons  must  be  directed  to  the  defendant,  ^ 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court,  and  must 
contain :  /  C 

1.  The  names  of  the  parties  to  the  action,  the  court  in  which  it  is 
brought,  and  the  county  in  which  the  complaint  is  filed; 

2.  The  cause  and  general  nature  of  the  action; 
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Abbreviattonsandnnmaxals,  186. 

Amendment,  473. 

Clerk's  duties  generally^  262,  n.,  pp.  87, 

8a 

Spanish  langnwge,  proceedings   in,    185, 
1056. 


3.  A  direction  that  the  defendant  appear  and  answer  the  complaint 
within  ten  days,  if  the  summons  is  served  within  the  county  in  which  the 
action  is  brought;  within  twenty  days,  if  served  out  of  the  county  but  in 
the  district  in  which  the  action  is  brought,  and  within  forty  days  if  served 
elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of  money  or  dam- 
ages only,  a  notice  that  unless  the  defendant  so  appears  and  answers,  the 
plaintiff  will  take  judgment  for  the  sum  demanded  in  the  complaint 
(stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so  appears  and 
answers,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 

action  were  described  in  these  words:  "And 
said  action  is  brought  to  recover  the  pos- 
flession  of  certain  land  and  premises,  more 
particularly  described  in  the  complaint  here* 
m;"  it  was  held  that  the  complaint  was 
by  reference  made  a  part  of  the  summons,  and 
afforded  a  proper  description  of  the  premises, 
and  that  the  summons  and  affidavit  were  suffi* 
cient  to  authorize  the  entry  of  default.  CcUder- 
wood  V.  Brooks,  28  CaL  153.  The  summons 
stated  in  an  action  on  a  judgment  that  "  the 
said  action  was  brought  to  recover  judgment 
against  the  defendants  for  the  sum  of  15371. 12 
and  interest  at  3  per  cent  per  month  from, 
etc;  and  the  further  sum  oi  fll.20  and  the 
costs  of  this  action,"  and  further  notified  the 
defendants  that  if  they  failed  to  appear  and 
answer  the  complaint  within  the  time  speci- 
fied in  the  summons,  plaintiff  would  take 
judgment  against  them  by  default  for  the  said 
sum  of  $5371. 12  and  interest  at  3  per  cent,  per 
month  from  14th  November,  1863,  and  for  the 
further  sum  of  $11.20  and  the  costs  of  the 
action.  The  court  thought  this  statement  in 
the  summons  a  substantial  compliance  with 
the  law.  A  certified  copy  of  the  complaint 
was  served  with  the  summons  personally  upon 
one  of  the  defendants,  and  as  Doth  of  the  de- 
fendants were  served  with  the  summons  in 
that  county,  they  were  presumed  to  have  been 
residents  of  saia  county,  and  service  of  said 
copy  was  deemed  to  have  been  made  upon 
both  (410:  Caldenoood  v.  Brooks,  28  CaL  153); 
and  the  court  held  that  by  the  summons  and 
copy  of  the  complaint  thus  served  the  de- 
fendants were  fully  and  particularly  notified 
of  the  cause,  general  nature  and  object  of  the 
action,  the  relief  sought,  the  time  within 
which  they  were  required  to  appear  and 
answer,  and  the  consequence  of  a  failure  to 
appear.  King  y.  Blood,  41  Cal.  316. 

Time  to  appear,  etc.  If  judgment  by  de- 
fault is  entered  before  these  respective  periods 
expire  it  will  be  reversed  on  appeaL  BuH  v. 
Scrantom,  1  Cal.  416.  The  court  held  that 
statutes  fixing  the  time  for  filing  papers  in  a 
cause  are  merely  directory,  and  that  the 
court  has  it  always  in  its  power,  in  the  exer- 
cise of  a  proper  discretion,  to  extend  the  time 
fixed  by  law,  whenever  the  ends  of  justice 
would  seem  to  demand  such  an  extension. 
Wood  y.  Forbes,  5  CaL  62;  but  see  1054,  post. 
A  nou'^esident  of  the  State  served  out  of  the 


Style  of  prooetM.  The  style  of  all  process 
shall  be:  ''The  People  of  the  State  of  CaU- 
fomia,*^  and  all  prosecutions  shall  be  con- 
ducted in  their  name  and  by  their  authority. 
Const,  Cal,,  Art.  VI,  8.  18.  The  sovereignty 
of  the  State  resides  in  the  people  thereof,  and 
all  writs  and  processes  must  issue  in  their 
name.  Pol.  C.  30.  In  a  suit  on  a  mechanic's 
lien,  judgment  passed  for  plaintiff.  At  the 
head  of  tne  summons  was  written:  "  District 
Court  of  the  Fourth  Judicial  District,"  but 
the  summons  was  issued  from  the  County 
Court,  tested  by  the  county  judge.  The  court 
held  on  appeal,  that  the  memorandum  "Dis- 
trict Court, ^*  etc.,  at  the  top  of  the  summons 
was  no  part  of  the  writ  Urant  v.  Brannan,  3 
CaL  195. 

Parties.  A  summons  must  state  the  names 
of  all  the  narties  to  the  action.  Where  there 
are  several  parties  defendant,  it  is  not  suffi- 
cient to  give  the  name  of  one  in  the  summons, 
followed  by  the  words  "et  al."  This  section 
is  not  merely  directory  but  mandatory. 
Lymany.  Milton,  44 Cal.  630;  see  1046,  post.  A 
summons  is  not  directed  to  the  officer  or  per- 
son by  whom  it  is  to  be  served,  nor  is  it  re- 
quired to  be  returned  at  or  before  any  specified 
time;  but  it  is  directed  to  the  defendants  and 
is  required  to  be  returned  with  proof  of  ser- 
vice. After  service  of  summons  upon  defend- 
ants who  were  found  in  one  county,  plaintiff 
may  deliver  it  to  the  sheriff  of  another  county 
for  service.  The  statute  does  not  require  that 
a  separate  summons  shall  issue  to  each  county 
in  which  any  of  the  defendants  majr  reside. 
It  is  competent  to  the  court  to  order  it,  when 
returned,  to  be  delivered  to  the  plaintiff  for 
further  service.  Hancock  v.  Pruess,  40  CiU. 
577. 

Cause,  etc.,  of  the  action.  Where  three 
defendants  were  served  with  process  in  the 
same  county,  and  a  copy  of  the  complaint  was 
served  upon  Brooks  alone  (410),  and  in  the 
summons  the  cause  and  general  nature  of  the 
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state  IB  entitled  to  forty  days,  after  the  service 
of  the  summons,  in  which  to  appear.  Grew- 
eU  Y.  Henderson,  h  Cal.  466.  A  summons  in 
the  Superior  Court  of  San  Francisco  required 
the  defendant  to  appear  "within  ten  days 
(exclusive  of  the  day  of  service)  after  the  ser- 
vice of  this  summons  if  served  within  this 
county;  or  if  served  out  of  this  county,  then 
within  forty  days. "  This  was  held  a  sulietan- 
tial  compliance  with  the  requirements  of  the 
law.  The  territorial  jurisdiction  of  the  Supe- 
rior Court  extended  no  further  than  the  hm- 
its  of  the  city  of  San  Francisco,  which  were 
also  the  limits  of  the  county  of  San  Francisco, 
when  the  summons  was  issued;  and  the  sum- 
mons could  not  have  been  served  ''out  of  the 
county  but  in  the  district  in  which  the  action 


was  brought  *'   These  words  had,  therefore,  no 
application.     McCauley  v.  FtUton,  44  Cal.  360. 

Notice  that  unlesB  defendant  appears, 
etc.  Judgment  by  default  is  fatally  defective 
if  the  summons  does  not  apprise  the  defend- 
ant that  upon  his  failure  to  appear  and  an- 
swer, the  plaintiff  wilT  take  judgment  against 
him  for,  etc  StaU  v.  Woadlief,  2  Cal.  241. 
Where  the  notice  in  the  summons  was,  '*If 
you  fail  to  appear  and  answer  the  said  com- 
plaint, as  above  required,  the  plaintiff  will 
take  judgment  against  you  for  the  said  sum  of 
etc.,  interest,  costs,"  etc.,  the  plaintiff  could 
only  take  an  ordinary  judgment  upon  default 
for  the  money  demanded.  Porter  v.  Her- 
manny  8  Cal.  625. 


408.  If  the  summons  is  returned  without  being  served  on  any  or  all  of 
the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form  as  the  original. 

[Approved  and  took  effect  February  15,  1876.] 

Delay  in  serving.    If  plaintiff  is  guilty  of     Dunker  v.  Lutz,  48  Cal.  466;  and  see  note  last 
laches,  by  failing  to  serve  either  the  original     section, 
or  the  alias,  defendant  may  move  to  quash. 

409.  (27.)  In  an  action  affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and  the 
defendant,  at  the  time  of  filing  his  answer,  when  affirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  afterwards,  may  record  in  the  office 
of  the  recorder  of  the  county  in  which  the  property  is  situated,  a  notice 
of  the  pendency  of  the  action,  containing  the  names  of  the  parties,  and 
the  object  of  the  action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing  such  notice  for 
record  only,  shall  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby  be  deemed  to  have  constructive  notice  of  the  pendencj'^  of  the 
action,  and  only  of  its  pendency  against  parties  designated  by  their  real 

names.      [Approved  March  24;  effect 'July  1,  1874] 


IJs  pendenow  The  mere  pendency^  of  a 
suit  does  not,  as  at  common  law,  charge  the 
purchaser  of  the  subject-matter.  A  notice  of 
lis  pendens  must  appear  of  record.  Head  v. 
Fordyce,  17  CaL  149.  If  it  is  recorded,  pur- 
chasers, during  the  pending  of  the  suit,  are 
estopped  by  the  judgment.  Caldertoood  v. 
Terns,  23  CaL  335.  Thus,  if  an  action  is 
brought  against  a  corporation  to  foreclose  a 
mortgage  purporting  to  have  been  executed 
by  it,  and  a  lis  pendens  is  filed,  and  a  decree  is 
rendered  enforcing  the  mortgage,  a  party  who 
buys  the  mortgaged  property,  pendente  lite,  at 
sheriff's  sale,  msSie  on  a  ludgment  which  does 
not  enforce  a  lien  older  tnan  th^  lis  pendens,  is 
estopped  from  saying  that  the  mortgage  was 
not  the  act  of  the  corporation.  Horn  v.  Jones, 
2S  Cal.  194.  When  notice  of  Us  pendens  is  not 
filed,  plaintiff  cannot  successfully  set  up  that 
notice  would  have  done  no  good  to  the  pur- 
chaser, because  he  could  make  no  defense  or 
no  better  defense  than  the  vendor.  The  ob- 
ject of  the  notice  is  to  give  the  opportunity 
of  defense,  and  also  to  notify  third  persons  of 
the  litigation.  The  general  rule  is,  that  one 
not  a  party  to  a  suit  is  not  affected  by  the 
judgment;  the  exception  at  common  law  was 


that  a  pendente  lite  purchaser,  though  not  a 
party,  was  so  affectea.  The  statute  does  not 
giive  any  new  rights  to  plaintiff,  but  limits 
rights  which  he  nad  before.  Its  object  was 
to  add  to  the  common-law  rule  a  single  term, 
to  wit:  to  require  for  constructive  notice,  not 
only  a  suit,  but  filing  a  notice  of  it;  so  that 
this  rule  is  as  if  it  read:  "The  commence- 
ment of  a  suit  and  the  filing  of  notice  of  it 
are  constructive  notice  to  all  the  world  of  the 
action,  and  purchasers  or  assignees,  after- 
wards beconung  such,  are  mere  volunteers, 
and  bound  by  uie  judgment."  Richardson  y. 
WhUt,  18  Cal.  102;  AiM  v.  Oassaway,  18  CaL 
206. 

But  a  purchaser  who  has  actual  notice,  is 
as  much  bound  by  the  ludgment  as  if  that  law 
had  been  complied  with.  JSampeon  v.  OMeyer, 
22  CaL  212;  Sharp  v.  Lundey,  34  CaL  615. 
Ordinarily,  statutes  of  the  several  States  reg- 
ulating remedies  by  means  of  judicial  proceed- 
ings, are  to  be  understood  as  intended  to 
apply  only  to  proceedings  in  the  courts  of  the 
particular  State,  unless  it  clearly  appears  that 
they  were  intended  to  have  a  wiaer  scope; 
and  in  the  absence  of  a  clear  expression  of  the 
legislative  will  to  that  effect,  it  is  not  to  be 
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AbbreviatiLonsandimmeralfl,  186. 

Amendment,  473. 

Clerk's  dntiee  generally,  262,  n.,  pp.  87, 
8& 

Spaniflh  language,  proceedings   in,    185, 
1056. 


3.  A  direction  that  tbe  defendant  appear  and  answer  the  complaint 
within  ten  days,  if  the  summons  is  served  within  the  county  in  which  the 
action  is  brought;  within  twenty  days,  if  served  out  of  the  county  but  in 
the  district  in  which  the  action  is  brought,  and  within  forty  days  if  served 
elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of  money  or  dam- 
ages only,  a  notice  that  unless  the  defendant  so  appears  and  answers,  the 
plaintiff  will  take  judgment  for  the  sum  demanded  in  the  complaint 
(stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so  appears  and 
answers,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 

action  were  described  in  these  words:  "And 
said  action  is  brought  to  recover  the  pos- 
session of  certain  land  and  promises,  more 
particularly  described  in  the  complaint  here- 
in;'* it  was  held  that  the  complaint  was 
by  reference  made  a  part  of  the  summons,  and 
afforded  a  proper  description  of  the  premises, 
and  that  the  summons  and  affidavit  were  suffi- 
cient to  authorize  the  entry  of  default  CaMet' 
wood  V.  Brooks,  28  CaL  153.  The  summons 
stated  in  an  action  on  a  judgment  that  ''the 
said  action  was  brought  to  recover  judgment 
against  the  defendants  for  the  sum  ot  $5371. 12 
and  interest  at  3  per  cent,  per  month  from, 
etc;  and  the  further  sum  oi  $11.20  and  the 
costs  of  this  action/*  and  further  notified  the 
defendants  that  if  they  failed  to  appear  and 
answer  the  complaint  within  the  time  speci- 
fied in  the  summons,  plaintiff  would  take 
judgment  against  them  by  default  for  the  said 
sum  of  $5371. 12  and  interest  at  3  per  cent,  per 
month  from  14th  November,  1863,  and  for  the 
further  sum  of  $11.20  and  the  costs  of  the 
action.  The  court  thought  this  statement  in 
the  summons  a  substantial  compliance  with 
the  law.  A  certified  copy  of  tne  complaint 
was  served  with  the  summons  personally  upon 
one  of  the  defendants,  and  as  Doth  of  the  de-^ 
fendants  were  served  with  the  summons  in 
that  county,  thev  were  presumed  to  have  been 
residents  of  said  county,  and  service  of  said 
copy  was  deemed  to  have  been  made  upon 
both  (410:  Caldertoood  v.  Brooks,  28  CaL  153); 
and  the  court  held  that  bv  the  summons  and 
copy  of  the  complaint  tnus  served  the  de- 
fendants were  fully  and  particularly  notified 
of  the  cause,  general  nature  and  object  of  the 
action,  the  relief  sought,  the  time  within 
which  they  were  required  to  appear  and 
answer,  and  the  consequence  of  a  failure  to 
appear.  King  v.  Blood,  41  CaL  316. 


Style  of  prooetM.  The  style  of  all  process 
shall  be:  ''The  People  of  the  State  of  Cali- 
fornia,'* and  all  prosecutions  shall  be  con- 
ducted in  their  name  and  by  their  authority. 
Const,  Col.,  Art  VI,  S.  18.  The  sovereignty 
of  the  State  resides  in  the  people  thereof,  and 
all  writs  and  processes  must  issue  in  their 
name.  Pol,  C,  30.  In  a  suit  on  a  mechanic's 
lien,  judgment  passed  for  plaintiff.  At  the 
head  of  tne  summons  was  written:  "District 
Court  of  the  Fourth  Judicial  District,**  but 
the  summons  was  issued  from  the  County 
Court,  tested  by  the  county  judge.  The  court 
held  on  ai^pcal,  that  the  memorandum  ''Dis- 
trict Court,"  etc.,  at  the  top  of  the  summons 
was  no  part  of  the  writ  (^atte  v.  Brannan,  3 
CaL  195. 

Parties.  A  summons  must  state  the  names 
of  all  the  narties  to  the  action.  Where  there 
are  several  parties  defendant,  it  is  not  suffi- 
cient to  give  the  name  of  one  in  the  summons, 
followed  by  the  words  "et  aL**  This  section 
is  not  merely  directorv  but  mandatory. 
Lyman  v.  MiUon,  44  CaL  630;  see  1046,  post.  A 
summons  is  not  directed  to  the  officer  or  per- 
son by  whom  it  is  to  be  served,  nor  is  it  re- 
quired to  be  returned  at  or  before  any  specified 
time;  but  it  is  directed  to  the  defendants  and 
is  required  to  be  returned  with  proof  of  ser- 
vice. After  service  of  summons  upon  defend- 
ants who  were  found  in  one  countv,  plaintiff 
may  deliver  it  to  the  sheriff  of  another  county 
for  service.  The  statute  does  not  require  that 
a  separate  summons  shall  issue  to  each  county 
in  which  any  of  the  defendants  majr  reside. 
It  is  competent  to  the  court  to  order  it,  when 
returned,  to  be  delivered  to  the  plaintiff  for 
further  service.  Hancock  v.  Pruess,  ^  Cal 
577. 

Cause,  eto.,  of  the  aotlon.  Where  three 
defendants  were  served  with  process  in  the 
same  county,  and  a  copy  of  the  complaint  was 
served  upon  Brooks  alone  (410),  and  in  the 
summons  the  cause  and  general  nature  of  the 


Time  to  appear,  eto.  If  judgment  by  de- 
fault is  entered  before  these  respective  periods 
expire  it  will  be  reversed  on  appeal.  BuH  v. 
ScrarUom,  1  CaL  416.  The  court  held  that 
statutes  fixing  the  time  for  filing  papers  in  a 
cause  are  merely  directory,  and  that  the 
court  has  it  always  in  its  power,  in  the  exer- 
cise of  a  proper  discretion,  to  extend  the  time 
fixed  by  law,  whenever  the  ends  of  justice 
would  seem  to  demand  such  an  extension. 
Wood  V.  Forbes,  5  CaL  62;  but  see  1054,  post. 
A  nou'^esident  of  the  State  served  out  of  the 
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State  is  entitled  to  forty  days,  after  tlie  service 
of  the  summons,  in  vhich  to  appear.  Chrew- 
ell  V.  Henderson,  6  Cal.  466.  A  summons  in 
the  Superior  Court  of  San  Francisco  required 
the  deiendant  to  appear  "within  ten  days 
(exclusive  of  the  day  of  service)  after  the  ser- 
vice of  this  summons  if  served  within  this 
county;  or  if  served  out  of  this  county,  then 
within  forty  days. "  This  was  held  a  substan- 
tial compliance  with  the  requirements  of  the 
law.  The  territorial  jurisdiction  of  the  Supe- 
rior Court  extended  no  further  than  the  lim- 
its of  the  city  of  San  Francisco,  which  were 
also  the  limits  of  the  county  of  San  Francisco, 
when  the  summons  was  issued;  and  the  sum- 
mons could  not  have  been  served  "out  of  the 
county  but  in  the  district  in  which  the  action 


was  brought. "   These  words  had,  therefore,  no 
application.    McCotdey  v.  FuUon,  44  Cal.  360. 

Notice  that  unleflB  defendant  appears, 
etc.  Judgment  by  default  is  fatally  defective 
if  the  summons  does  not  apprise  the  defend- 
ant that  upon  his  failure  to  appear  and  an- 
swer, the  plaintiff  wilTtake  judgment  against 
him  for,  etc  State  v.  Woodlief,  2  Cal.  241. 
Where  the  notice  in  the  summons  was,  **  If 
you  fail  to  appear  and  answer  the  said  com- 
plaint, as  above  required,  the  plaintiff  will 
take  judgment  against  you  for  the  said  sum  of 
etc.,  interest,  costs,"  etc.,  the  plaintiff  could 
only  take  an  ordinary  judgment  upon  default 
for  the  money  demanded.  Porter  v.  Her^ 
manUf  8  Cal.  625. 


408.  If  the  snminons  is  returned  without  being  served  on  any  or  all  of 
the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form  as  the  original. 

[Approved  and  took  effect  February  16,  1876.] 

Delay  in  serving.    If  plaintiff  is  guilty  of     Dunker  v.  LtOz,  48  Cal.  466;  and  see  note  last 
laches,  by  foiling  to  serve  either  the  original     section. 
or  the  alias,  defendant  may  move  to  quash. 

409.  (27.)  In  an  action  affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and  the 
defendant,  at  the  time  of  filing  his  answer,  when  affirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  afterwards,  may  record  in  the  office 
of  the  recorder  of  the  county  in  which  the  property  is  situated,  a  notice 
of  the  pendency  of  the  action,  containing  the  names  of  the  parties,  and 
the  object  of  the  action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing  such  notice  for 
record  only,  shall  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby  be  deemed  to  have  constructive  notice  of  the  pendency^  of  the 
action,  and  only  of  its  pendency  against  parties  designated  by  their  real 

names.      [Approved  March  24;  effect  July  1,  1874] 


Lis  pendens.    The  mere  pendency  of  a 
suit  does  not,  as  at  common  law,  charge  the 

Sorchaser  of  the  subject-matter.  A  notice  of 
s  pendens  must  appear  of  record.  Head  v. 
Fordyce,  17  Cal.  149.  If  it  is  recorded,  pur- 
chasers, during  the  pending  of  the  suit,  are 
estopped  by  the  judgment.  Caldertoood  v. 
Tevis,  23  Cal.  335.  Thus,  if  an  action  is 
brought  against  a  corporation  to  foreclose  a 
mortgage  purporting  to  have  been  executed 
by  it,  and  a  lis  pendens  is  filed,  and  a  decree  Ib 
rendered  enforcing  the  mortgage,  a  party  who 
buys  the  mortgaged  proper^,  pendente  lite,  at 
dieriff 's  sale,  mside  on  a  ludgment  which  does 
not  enforce  a  lien  older  than  tl^  lis  pendens,  is 
estopped  from  saying  that  the  mortgage  was 
not  the  act  of  the  corporation.  Horn  v.  Jones, 
28  Cal.  194.  When  notice  of  lis  pendens  is  not 
filed,  plaintiff  cannot  successfully  set  up  that 
notice  would  have  done  no  good  to  the  pur- 
chaser, because  he  could  make  no  defense  or 
no  better  defense  than  the  vendor.  The  ob- 
ject of  the  notice  is  to  give  the  opportunity 
of  defense,  and  also  to  notify  third  persons  of 
the  litigation.  The  general  rule  is,  that  one 
not  a  party  to  a  suit  is  not  affected  by  the 
judgment;  the  exception  at  common  law  was 


that  a  pendente  lite  purchaser,  though  not  a 
party,  was  so  affected.  The  statute  does  not 
^ve  any  new  rights  to  plaintiff,  but  limits 
rights  which  he  nad  before.  Its  object  was 
to  add  to  the  common-law  rule  a  single  term, 
to  wit:  to  require  for  constructive  notice,  not 
only  a  suit,  but  filing  a  notice  of  it;  so  that 
this  rule  is  as  if  it  read:  ''The  commence- 
ment of  a  suit  and  the  filing  of  notice  of  it 
are  constructive  notice  to  all  the  world  of  the 
action,  and  purchasers  or  assignees,  after* 
wards  becommg  such,  are  mere  volunteers, 
and  bound  by  the  judgment."  RichardBon  y. 
WhiU,  18  Cal  102;  AvM  v.  Oassaway,  18  CaL 
205. 

But  a  purchaser  who  has  actual  notice,  is 
as  much  bound  by  the  judgment  as  if  that  law 
had  been  complied  witn.  Sampson  v.  OMeyer, 
22  Cal.  212;  Sharp  v.  Lumley,  34  CaL  615. 
Ordinarily,  statutes  of  the  sevend  States  reg- 
ulating remedies  by  means  of  judicial  proceed- 
ings, are  to  be  understood  as  intended  to 
apply  only  to  proceeding  in  the  courts  of  the 
particular  State,  unless  it  clearly  appears  that 
they  were  intended  to  have  a  wider  scope; 
and  in  the  absence  of  a  clear  expression  of  the 
legislative  will  to  that  effect,  it  is  not  to  be 


143 


§§  410-411 


Summons. 


[Paet  II, 


inferred,  waiving  the  question  of  power,  that  a 
State  statute  was  intended  to  famish  remedies 
to  suitors  in  Federal  courts,  whose  powers  are 
derived  wholly  from  the  Constitution  and  laws 
of  the  United  States.  Our  statute  in  respect 
to  the  filing  of  a  notice  of  1*8  pendens,  or  any 
equivalent  proceeding,  jias  not,  it  seems,  heen 
incorporated  into  the  rules  of  the  Supreme 
Court  of  the  United  States  as  applicaole  to 
suits  in  equity;  and  the  rules  of  the  Circuit 
Court  for  the  Ninth  Circuit  are  likewise  silent 
on  that  suhject.  Afcucrs  v.  CcweU,  July  17, 
1876. 


suit  for.  In  an  action  to  enforce 
the  lien  of  a  tax  hy  the  sale  of  the  property,  it 
is  not  necessaiT  to  file  a  /is  pendens.  The  lien 
of  a  tax  extends  back  to  the  assessment,  and 
the  assessment  creates  a  lien  which  is  not  ex- 
tinguished unto  the  tax  is  paid.  Beeve  v.  Ken- 
nedy, 43  Cal.  644. 

Person  in  posssosion  of  real  property. 

Action  against,  cannot  be  prejudiced  by  any 
alienation  made  by  him,  747. 

Partition.    Notice  of  suit,  recording,  755. 


410.  (28.)  The  summons  may  be  served  by  the  sheriff  of  the  county 
where  the  defendant  is  found,  or  by  any  other  person,  over  the  age  of 
eighteen,  not  a  party  to  the  action.  A  copy  of  the  complaint  must  be 
served  with  the  summons,  unless  two  or  more  defendants  are  residents  of 
the  same  county,  in  which  case  a  copy  of  the  complaint  need  only  be 
served  upon  one  of  such  defendants.  When  the  summons  is  served  by 
the  sheriff,  it  must  be  returned,  with  his  certificate  of  its  service,  and  of 
the  service  of  any  copy  of  the  complaint  where  such  copy  is  served,  to  the 
office  of  the  clerk  from  which  it  issued.  When  it  is  served  by  any  other 
person,  it  must  be  returned  to  the  same  place,  with  an  affidavit  of  such 
person  of  its  service,  and  of  the  service  of  a  copy  of  the  complaint,  where 

such  copy  is  served,     [Approved  March  24;  effect  July  1,  1874.] 


Servloe  and  proof  thereol  Where  the 
statute  was  not  strictly  complied  with,  and 
the  rights  of  a  feme  covert  were  involved,  there 
was  held  to  be  no  proof  of  service.  McMillan 
V.  Reynolds,  11  Gal.  378.  Where  at  a  time 
when  parties  interested  were  incompetent  wit- 
nesses, the  affidavit  of  service  stated  facts 
which  would  have  made  the  affiant  a  compe- 
tent witness  on  the  trial  of  the  action,  it  was 
held  sufficient;  hecause  an  averment  that  he 
was  a  competent  witness  would  only  have 


heen  the  expression  of  affiant's  opinion  upon 
the  suhject  Dmick  v.  Campbell,  31  CaL  240. 
The  service  of  a  copy  of  the  complaint  was 
held  to  he  essential  to  a  valid  service.  Mc- 
Millan V.  Reynolds,  11  CaL  373;  Reynolds  v. 
Page,  35  CaL  299;  see  also  407  n.  As  to  the 
former  law  requiring  a  certified  copy  to  be 
served,  see  Brown  v.  Lawson,  OcL  3,  1876. 

Sheriff,  duties  of,  262  n.,  p.  891  To  excuse 
omission  hy  sheriff  he  must  have  written  in- 
structions, 262  n.,  p.  89. 


411.  (29.)  The  summons  must  be  served  by  delivering  a  copy  thereof^ 
as  follows : 

1.  If  the  suit  is  against  a  corporation  formed  under  the  laws  of  this 
State:  to  the  president  or  other  head  of  the  corporation,  secretaryi  cashier, 
or  managing  agent  thereof; 

%  If  the  suit  is  against  a  foreign  corporation,  or  a  non-resident  joint 
stock  company  or  association,  doing  business  and  having  a  managing  or 
business  agent,  cashier  or  secretary  within  this  State:  to  such  agent, 
cashier,  or  secretary; 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  residing  within 
this  State:  to  such  minor,  personally,  and  also  to  his  father,  mother,  or 
guardian;  or  if  there  be  none  within  this  State,  then  to  any  person  having 
the  care  or  control  of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed; 

4.  If  against  a  person  residing  within  this  State  who  has  been  judicially 
declared  to  be  of  unsound  mind,  or  incapable  of  conducting  his  own 
affairs,  and  for  whom  a  guardian  has  been  appointed:  to  such  person  and 
also  to  his  guardian; 

6.  If  against  a  county,  city,  or  town :  to  the  president  of  the  board  of 
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supervisors,  president  of  the  council,  or  trustees,  or  other  head  of  the 
legislative  department  thereof; 

6.  In  all  other  cases  to  the  defendant  personally.    [Approved  March  2i; 

effect  July  1,  1874.] 


Aaaoclatloii,  servioe  may  be  on  one  of 
members  of,  388. 

A  summons  from  Justice's  Court  was  ad- 
dressed to  defendants,  Adams  &  Co.  The 
constable  returned  that  he  had  served  it  "by 
leaving  a  copy  thereof  with  Captain  Charles 
B.  Macy,**  with  the  date.  Judgment  by  de- 
fault thereon  was  held  bad.  The  court  said 
the  justice  could  with  as  much  propriety  have 
entered  judgment  on  a  certificate  of  service 
iipon  any  other  person.  AcUmu  v.  Toum,  3 
CaL  247.  The  sheriff's  return  that  the  sum- 
mons was  served  on  one  of  the  members  is 
prima  fade  evidence  of  that  fact  Wilson  v. 
Spring  HiU,  etc.,  Co,,  10  Cal.  445;  see,  also, 
Pol.  C,  4178,  in  note  to  262,  p.  89. 

CorporattonB.  Id  an  action  against  a  cor- 
poration by  its  corporate  name,  the  sheriff's 
return  showed  that  the  summons  was  served 
on  "defendant  Waddell,  who  was  in  posses- 
sion of  the  property;"  the  name  of  "Waddell 
was  not  mentioned  in  the  complaint,  and  it 
did  not  appear  how  he  became  a  defendant, 
or  of  what  property  he  was  in  possession. 
The  court  held  that  as  Waddell  was  not 
shown  to  be  one  of  the  officers  named,  judg- 
ment by  default  was  improperly  entered,  and 
it  was  reversed  with  costs.  Aiken  v.  Mariposa 
Mining  Co.,  6  Cal.  186. 

A  question  was  raised  as  to  the  regularity 
of  a  judgment  by  default,  on  a  service  of  the 
sammons  upon  one  M.,  as  president,  and  C, 
as  secretary,  without  proof  beyond  the  mere 
return,  that  those  persons  were  such  officers. 
The  court  held  that  as  the  statute  expressly 
authorized  a  service  upon  the  corporation  by 
serving  the  summons  on  their  officers,  and  as 
the  practice  had  been  to  take  judgment  by 
default  upon  similar  returns,  they  would  not 
hold  it  erroneous.  Howe  v.  Table  Mountain  W, 
Co,,  10  Cal.  444. 

Where  B.  was  duly  elected  president  of  a 
corporation,  and  presided  at  several  meetings 
of  the  board,  but  subsequently  ceased  to 
reside  in  the  county  in  which  the  corporation 
had  its  principal  place  of  business;  and  i^ter 
he  left  tlie  ooimty,  at  a  meeting  of  the  board, 
one  P.  was  elected  president  pro  tern,  for  that 
meeting,  but  B.  never  resigned  his  office  and 
was  never  removed,  nor  was  his  office  declared 
vacant,  though  he  never  thereafter  took  part 
in  the  manaeement  of  the  affairs  of  the  cor- 
poration, ana  P.  was  regiurded  by  the  stock- 
nolders  as  the  president,  but  no  permanent 
president  was  ever  chosen  in  the  place  of  B., 
the  court  held  service  upon  B.  as  president 
sufficient  to  ^ve  the  court  jurisdiction  over 
the  corporation;    that  service  upon   P.  as 

Eesident  de  facto  misht,  and  probaoly  would, 
ve  been  good;  but  B.  was  president  cie^ur^, 
and  service  upon  him  was  clearly  valid.  Eel 
Biver  N,  Co.  v.  Struver,  41  Cal.  6ia 

Where  the  return  of  the  sheriff  showed  that 
be  served  the  summons  '*upon  James  Street, 
one  of  the  proprietors  of  the  company,"  the 
court  held  it  was  not  sufficient  evidence  of 


service  to  give  the  court  jurisdiction,  and  that 
the  summons  micht,  with  as  much  propriety, 
have  been  served  upon  any  other  stranger. 
O'Brien  v.  Shaw's  Flat  <fc  T.  C.  Co.,  10  Cal. 
343. 

Father,  etc.  If  father,  etc.,  is  plaintiff,  it 
is  unnecessary  to  serve  him.  Brown  v.  Lawson, 
Oct.  3,  1876.  -    >-/   /^/     (0  /^^ 

Personal  aervice.  The  personal  service  of 
writs  and  process  can  only  be  made  bv  deliver- 
ing a  copy  to  the  party  upon  whom  tne  service 
is  required.  Independently  of  the  statute,  the 
mode  would  be  by  showing  the  original  under 
the  seal  of  the  court,  and  delivering  a  copy. 
The  statute  does  not  point  out  any  mode  for 
the  service  of  an  injunction,  but,  in  conformity 
with  the  provision  in  regard  to  the  summons, 
the  delivery  of  a  copy  is  essential  where  the 
service  is  required  to  be  made  personally,  and 
it  is  not,  perhaps,  necessary  to  exhibit  the 
original,  unless  specially  requested  by  the 
party,  though  upon  this  latter  point  the  court 
expressed  no  opinion.  Edmonason  v.  Mason, 
16  Cal.  388.  A  summons  cannot  be  ser\'ed  on 
defendant's  attorney-in-fact  Drake  \.  Duve^ 
nick,  45  CaL  455. 

Sheriff  service  upon,  262  n.,  p^  90. 

Servioe  genaraUy.  In  making  service  of 
a  summons  and  in  the  return  of  such  service, 
the  provisions  of  the  statute  must  be  shown 
to  have  been  substantially  followed  by  the 
officer,  otherwise  the  proceedings  cannot  be 
supported  upon  a  direct  appe^  taken.  If  a 
statute  for  the  collection  of  a  tax  and.  the  en- 
forcement of  its  lien  on  real  estate  provides 
that  a  summons  may  be  served  by  delivering 
a  copy  to  each  defendant,  but  if  the  persdnal 
defendant  cannot  be  found,  by  posting  a  copy 
for  twenty  days  at  the  court-house  door,  and 
that  no  personal  jud^ent  shall  be  rendered 
unless  the  person  against  whom  it  is  rendered 
shall  have  been  personally  served,  a  personal 
judgment  rendered  on  a  servioe  diade  by  post- 
ing a  copy  at  the  court-house  door,  is  errone- 
ous, and  will  be  reversed  if  attacked  by  direct 
appeal.  If  in  such  cases  the  statute  requires 
the  service  of  summons  on  the  real  estate  to 
be  made  by  delivering  a  copy  to  the  person  in 
possession  thereof,  and  by  posting  a  copy  in 
some  public  place  thereon,  a  return  by  the 
sheriftthat  he  posted  a  copy  on  the  premises 
without  stating  that  it  was  posted  in  a  public 
place  on  the  premises,  will  not  support  a  judg- 
ment if  attacked  by  direct  appeal  In  like 
manner  the  judgment  will  be  reversed,  if  the 
return  fails  to  snow  that  a  copy  was  delivered 
to  a  person  in  possession  of  the  premises,  or 
that  there  was  no  person  in  possession  of  the 
premises.    People  v.  Bemal,  43  Cal.  385. 

RetoiD,  eto.,  of  simimona,  415. 

Spanish  language,  proceedings  in,  185, 
1056. 

Telegraph,  eervice  by,  1017. 
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412.  (30.)  Where  the  person  on  whom  the  service  is  to  be  made  resides 
out  of  the  State,  or  has  departed  from  the  State,  or  cannot,  after  due  dili- 
gence be  found  within  the  State,  or  conceals  himself  to  avoid  the  service 
of  summons,  or  is  a  foreign  corporation  having  no  managing  or  business 
agent,  cashier,  or  secretary,  within  the  State,  and  the  fact  appears  by  affi- 
davit to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or  a  county  judge, 
and  it  also  appears  by  such  affidavit,  or  by  the  verified  complaint  on  file, 
that  a  cause  of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  ac- 
tion, such  court  or  judge  may  make  an  order  that  the  service  be  made  by 
the  publication  of  the  summons. 


CoDStltntionality.  This  procedure  is  con- 
BtitutionaL  Eitel  v.  Foote,  39  Cal.  441 ;  MtCau- 
ley  V.  FuUon,  44  Cal.  369. 

Service  by  pnbUoatlon;  when  attacked 
directly.  The  Constitution  of  the  United 
States,  and  the  Constitution  of  this  State, 
both  provide  that  no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  pro- 
cess of  law.  If  the  judgment  was  intended 
by  the  Code  to  be  fin^  under  aU  circum- 
stances, the  constitutionality  of  the  section 
might  admit  of  very  grave  doubt.  But  such 
was  not  the  intention  of  the  Legislature.  The 
affidavit  is  only  prima  fatAt  evidence  of  the 
facts.  If  untrue  in  point  of  fact  the  defend- 
ant can  at  any  time  take  stens  to  set  aside  the 
judgment,  but  when  defenoant  in  fact  con- 
ceals himself  to  avoid  the  service  of  process  he 
cannot  complain  of  the  want  of  such  service. 
Wart  V.  RmeMon^  9  CaL  111. 

An  affidavit  for  an  order  for  the  publication 
of  the  summons,  upon  the  ground  of  the 
absence  of  the  defendant,  which  stated  that' 
the  defendant  could  not,  after  due  diligence, 
be  found  in  the  county  where  the  action  was 
pending;  that  affiant  had  inauired  of  Fogg, 
who  was  an  intimate  friend  of  defendant,  as 
to  his  whereabouts;  that  Fogg  was  unable  to 
inform  him,  and  that  plaintiff  did  not  know 
where  defendant  could  be  found  within  the 
State,  was  held  insnfficient,  as  it  did  not  show 
that  defendant  had  left  the  State,  or  that  anj 
diligence  had  been  used  to  ascertain  his 
whereabouts  beyond  inquiry  of  a  single  indi- 
vidual, and  there  was  no  pretense  that  he 
was  concealing  himself  to  avoid  service. 
Swain  v.  ChoMy  12  CaL  285. 

The  statutory  provisions  for  acquiring  juris- 
diction of  the  person  of  a  defendant,  by  pub- 
lication of  Uie  summons,  must  be  stnctly 
pursued.  Jordan  v.  Oihlmy  12  CaL  100;  Evert- 
9on  V.  jTAowmm,  5  How.  Pr.  R.  46;  KendaU  v. 
Washburn,  14  Id,  380;  C6hn\.  Kember,  47  Cal. 
145. 

There  is  no  provision  that  a  judge  may 
order  a  summons  to  issue.  His  only  power 
is  to  order  the  summons,  which  has  already 
issued,  to  be  served  in  a  special  manner. 
An  order  "that  summons  in  said  cause  do 
issue,  and  that  the  same  be  published,"  etc., 
which  was  filed  in  the  clerlrs  office  on  13th 
May,  but  the  summons  itself  was  not  issued 
until  17th  May,  was  held  bad — on  the  ^ound 
that  if  an  oraer  might  be  procured  m  ad- 
vance, and  held,  before  taking  out  the  sum- 
mons, it  might  be  so  held  till,  when  the  sum- 


mons should  actually  issue,  the  defendant 
might  have  returned  to  the  State.  People  v. 
JItU>er,  20  CaL  81;  Bavxhn  v.  Corbm,  3  How* 
Pr.  R.  416.  This  and  the  following  section 
treat  of  the  same  eeneral  subject,  and  they 
must  be  read  togetner  for  the  purpose  of  as- 
certaining what  the  affidavit  ana  onler  should 
contain  m  order  to  satisfy  the  law,  and 
make  the  service  complete.  It  must  appear 
from  the  affidavit  that  the  person  upon  whom 
service  is  to  be  effected  either  resides  out  of, 
or  has  departed  from,  or  cannot,  after  due 
diligence,  be  found  within,  the  State;  or  that 
he  conceals  himself  to  avoid  service,  and  that 
the  plaintiff  has  a  cause  of  action  against 
him;  or  that  he  has  a  cause  of  action  to  the 
complete  determination  of  which  he  is  a 
necessary  or  proper  party;  and  whether  his 
residence  is  known,  and  if  known  it  should 
be  stated.  An  affidavit  which  merely  repeats 
the  language  or  substance  of  the  statute  is 
not  sufficient.  The  ultimate  facts  of  the 
statute  must  be  proved,  so  to  speak,  by  the 
affidavit,  by  showing  the  probative  facts  upon 
which  each  ultimate  fact  depends.  These 
ultimate  facts  are  conclusions  drawn  from 
other  facts,  to  disclose  which  is  the  special 
object  of  the  affidavit.  To  illustrate:  it  is 
not  sufficient  to  state  generally  that  after  due 
diligence,  the  defendant  cannot  be  found  with- 
in the  State,  or  that  the  plaintiff  has  a  good 
cause  of  action  against  him,  or  that  he  is  a 
necessary  party;  but  the  acts  constituting 
due  diligence,  or  the  facts  showing  that  he  is 
a  necessary  party,  should  be  stated.  The 
affidavit  must  show  whether  the  residence  of 
the  person  upon  whom  service  is  sought  is 
known  to  the  affiant,  and  if  known  the 
residence  must  be  stated.  It  is  true  that  this 
is  not  required  in  terms  by  412,  which  is  more 
especially  devoted  to  the  affidavit;  but  the 
whole  is  to  be  read  together;  and  tfie  next 
section  requires  that  where  the  residence  is 
known,  the  order  shall  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  de- 
posited in  the  post-office,  directed  to  the  per- 
son, to  be  served  at  his  place  of  residence. 
In  granting  the  order,  the  court  or  judge  acts 
judicially,  and  can  know  nothing  about  the 
facts  upon  which  the  order  is  to  be  granted, 
except  from  the  affidavit.  Bicketaon  v.  Hieh' 
ardson,  26  CaL  154. 

In  a  case  where  it  did  not  appear  in  the  affi- 
davit whether  the  residence  of  defendant  was 
known  to  the  plaintiff  or  not;  nor  did  it  show 
that  he  did  not  know  where  the  defendant 
might  be  found;  but  it  stated  that  plaintiff 
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had  made  many  inquiriee  for  defendant;  that 
he  had  inquired  of  all  persons  whom  he  had 
thought  likely  to  know  nim  in  the  city  of  San 
Francisco,  or  elsewhere,  to  ascertain  where  he 
might  be  found,  but  had  been  unable  to  find 
any  one  who  had  seen  him  or  had.  heard  pos- 
itively from  him  for  the  pest  eight  years; 
the  court  said  the  facts  stated  did  not  nega- 
tive all  information  on  plaintiff's  part  as  to 
where  the  defendant  might  have  been  found 
and  personally  served  with  the  summons,  nor 
did  the  affidavit  show  that  he  did  not  obtain 
from  any  one  of  whom  he  made  inquiries  in- 
formation where  defendant  was,  and  that  the 
affidavit  was  clearly  insufficient;  that  the  ob- 
ject of  due  diligence  in  searching  for  a  defend- 
ant was  supposed  to  be  to  find  him;  and  it 
was  necessary  to  show  by  the  affidavit,  that 
he  could  not,  after  the  exercise  of  due  dili- 
gence, be  found  within  the  State.  Braly  v. 
Heamanj  30  Gal.  617.  The  constable's  return 
that  defendant  is  not  found  in  the  county  is 
sufficient  in  a  Justice's  Court  Seaver  v.  Fibz- 
ffercUd,  23  CaL  91. 

"When  attacked  collaterally.  If  the  orig- 
inal complaint  before  service  of  summons  be 
superseded  by  a  supplemental  complaint,  the 
publication  of  the  original  summons  is  inef- 
fectual to  give  the  court  jurisdiction  of  the 
^Tsons  of  absent  defendants.  McMmn  v. 
IFkeian,  27  Cal.  312;  Lawrence  v.  BoUon,  3 
Paige,  295;  Seudder  v.  KoorAw,  1  Barb.  55.  It 
was  insisted  that  a  judgment  could  not  be 
questioned  collaterally,  for  the  reason  that  the 
jurisdiction  of  a  court  of  general  or  superior 
jurisdiction  wiU  be  presumed  correct  in  the 
absence  of  evidence  on  the  face  of  the  record 
to  the  contrary.  But  the  court  doubted  if  a 
case  could  be  found  which  sanctioned  any  in- 
tendment of  jurisdiction  over  the  person  of 
the  defendant,  when  the  same  was  to  be  ac- 
quired by  a  special  statutory  mode,  without 
personal  service  of  process.  If  jurisdiction 
of  the  person  of  the  defendant  was  to  be  ac- 
quired by  publication  of  the  summons  in  lieu 
of  peiBonal  service,  the  mode  prescribed  must 
be  strictly  pursued;  and  if  it  appear  that  the 
court  never  had  jurisdiction  over  the  person 
of  the  defendant  the  judgment  will  be  pro- 
nounced a  nullity,  whether  it  come  directly  or 
collaterally  in  question.  McMmn  v.  Whda/n^ 
27  CaL  312. 

The  facts  must  appear  by  affidavit  before 
jurisdiction  to  make  uie  order  attaches;  that 
IB  to  say,  there  must  be  an  affidavit  contain- 
ing a  statement  of  some  fact  which  would  be 
le^  evidence,  having  some  appreciable  ten- 
dency td*  make  the  jurisdictional  fact  appear 
f or  tne  judge  to  act  upon  before  he  has  any 
jurisdiction  to  make  the  order.  Unless  the 
affidavit  contains  some  such  evidence  tending 
to  establish  every  material  iurisdictional  facC 
the  judge  has  no  legal  authority  to  be  satis- 
fied, ana  if  he  makes  the  order  he  Acts  with- 
out jurisdiction,  and  the  proceedings  are  void. 


But  he  is  only  to  be  satisfied  upon  some  evi- 
dence presented  in  the  form  {jrescribed;  and  if 
the  affidavit  prcHents  legal  evidence  which  has 
an  appreciable  tendency  to  prove  every  mate- 
rial jurisdictional  fact^  and  the  mind  of  the 
judge  is  too  easily  satisfied,  this  is  but  error, 
for  ne  was  authorized  to  weigh  the  testimony, 
and  if  satisfied  make  the  order.     It  is  then, 
therefore,  not  void  but  erroneous,  and  not 
open   to   collateral   attack.     The   affidavits 
should  be  prepared  with  reference  to  the  con- 
dition of  things  as  they  exist  at  the  time 
when  the  order  of  publication  is  applied  for — 
the  residence  of  the  defendant  or  tne  inability 
to  find  him  at  that  time.    The  proceedings 
are  to  follow  each  other  in  reasonably  quick 
succession.     If  an  affidavit  can  be  used  as  the 
basis  of  an  order,  which  was  made  four  months 
before  the  order,  it  can  be  used  when  made 
four  years  before,  and  the  court  would  reverse 
a  judgment  where  the  affidavits  were  made 
four  months  before    the  order  for  publica- 
tion based  on  them.    The  existence  oi  a  cause 
of  action,  etc,  ii  a  jurisdictional  fact  which 
must  appear  "  in  like  manner,"  that  is  to  say, 
by  affidavit    That  the  ''affiant  believes  he 
lias  a  good  cause  of  action  in  this  suit  against 
defendant,  and  believes  that  defendant  is  a 
necessary  and  proper  party,"  is  neither  the 
statement  of  an  ultimate  fact,  such  as  is  re- 
quired to  be  stated  in  a  pleading,  nor  of  a  pro- 
bative fact  from  which  such  ultimate  fact  may 
be  deduced,  nor  a  fact  of  any  sort  which  in 
any  way  legally  tends  to  prove  such  ultimate 
or  probative  fact,  or  from  which  it  may  be  in- 
ferred.    It  is  merely  the  statement  of  the 
opinion  of  the  witness  in  relation  to  a  point  on 
which  the  judge  is  required  to  form  nis  own 
opinion  upon  facts  which  must  appear  by  affi- 
davit.   Tne  judge  may  have  entire  confidence 
in  the  ability  of  the  affiant  as  a  lawyer,  and 
in  his  opinion  upon  a  Question  of  law,  and  the 
witness  may  be  equally  well  qualified  to  de- 
termine the  point;  but  the  law  does  not  per- 
mit him  to  act  upon  such  confidence  or  quali- 
fications.   Facts  are   the  proper   and    only 
proper  subject  to  be  set  out  m  affidavits  under 
the  provisions  of  the  statute  to  serve  as  the 
basis  of  judicial  action;  and  a  judgment  by 
default  founded  upon  an  order  of  publication 
obtained  on  such  an  affidavit  was  held  void 
when  coUaterally  questioned.  Forbes  v.  Hydey 
31  Cal.  347-355.    But  upon  collateral  attack, 
recitals  in  the  judgment  qf  service  upon  the  de- 
fendant are  conclusive  of  the  question  of  juris- 
diction of  the  person,  when  the  judgment  is 
rendered  by  a  court  of  superipr  jurisdiction. 
McCauley  v.  Fulton,  44  CaL  359.     In  a  suit  to 
enforce  a  lien  for  taxes,  if  the  summons  is  not 
served  by  publication  or  otherwise,  the  court 
has  no  jurisdiction  to  order  a  sale,  and  such 
sale  if  ordered  may  be  attacked  collaterally. 
Martin  v.  Parsons,  50  CaL  502. 

Fictltioiui  names,  defendant  sued  by,  ser- 
vice of  by  publication,  474  n. 


418.  (31.)  The  order  must  direct  the  publication  to  be  made  in  a  news- 
paper, to  be  designated,  as  most  likely  to  give  notice  to  th^  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasonable,  at  least 
once  a  week;  but  publication  against  a  defendant  residing  out  of  the  State, 
or  absent  therefrom,  must  not  be  less  than  two  months.    In  case  of  pub- 
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lication,  where  the  residence  of  a  non-resident  or  absent  defendant  is 
known,  the  court  or  judge  must  direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post-office,  directed  to  the  person 
to  be  served,  at  his  place  of  resid'ence.  When  publication  is  ordered, 
personal  service  of  a  copy  of  the  summons  and  complaint  out  of  the  State, 
is  equivalent  to  publication  and  deposit  in  the  post-office;  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expiration  of  the  time 

prescribed  by  the  order  for  publication.    [Approved  March  24;  effect  July  l,  1874.] 


Publication.  It  must  be  for  the  full  period 
mentioned.  Jordan  v.  Gtblin,  12  CaL  100.  It 
was  objected  that  an  order  of  publication  was 
defective,  because,  in  designatinc^  the  news- 
paper, it  did  not  state  that  such  paper  was 
*'  most  likelv  to  give  notice  to  the  person  to  be 
served. "  The  order  directed  the  summons  to 
be  published  in  a  certain  newspaper,  with  the 
time  it  was  to  be  thus  published;  and  the 
court  held  the  presumption  was  that  the  jus- 
tice designated  the  particular  paper,  because 
it  was  most  likely  to  give  notice  to  the  person 
to  be  served,  but  it  was  not  necessary  for  him 
to  state  in  the  order  that  such  was  his  reason. 
/Seaver  v.  Fitzgerald,  23  CaL  91.  The  month 
contemplated  by  the  statute  is  a  calendar 
month,  and  not  a  lunar  month,  17,  ante. 
Sprague  v.  Nomoay^  31  Cal.  173.  Section  1054, 
post,  has  no  application  to  proceeding  under 
this  section.  Tnere  is  no  time  "within  which 
an  act  is  to  be  done,"  within  the  meaning  of 
that  section.  The  defendant  being  a  non- 
resident of  the  State,  the  summons,  under  a 
former  statute,  had  to  be  published  at  least 
once  a  week  for  '*  not  less  than  three  months. " 
The  court  held  that  a  summons  had  been  pub- 
lished for  three  ^lendar  months,  when  pub- 
lished from  10th  January  to  9th  April;  and 
that  the  first  day  of  th«se  within  wnich  the 
defendant  was  required  to  answer  was  10th 
April  But  even  if  the  three  months  of  pub- 
lication did  not  expire  till  the  10th  of  April, 
there  was  no  necessity  for  another  jjsublication. 
The  10th  was  in  the  same  week  with  the  9th, 
and  the  summons  had  been  published  in  that 
week.  It  had  been  published  once  in  every 
one  of  the  weeks  that  could  bv  any  possibility, 
in  whole  or  in  part,  be  brought  into  the  three 
calendar  months,  and  this  was  sufficient. 
8,  A  L.  Soc'y  v.  Thompson,  32  Cal.  350;  Ron- 
kendorff  v.  Taylor^s  Lessees,  4  Pet.  361.  In 
the  same  cAse,  some  of  the  publications,  in- 
cluding the  last,  were  on  Sunday,  the  paper 
in  which  publication  was  made,  beinff  regu- 
larly issued  on  Sundays  as  well  as  on  weekdays. 
The  court  did  not  think  this,  fact  vitiated  the 
service,  on  the  ground  that  Sunday  was  dies 
non.  The  service  wa^  not  actual,  and  was  not 
made  by  a  single  act  It  consisted  of  a  series 
of  acts  running  through  a  long  period  of  time, 
and  the  specific  acts  re(][uired  by  the  statute 
had  been  performed  according  to  both  the 
letter  and  spirit  of  its  provisions.  S.  <Sc  L,  Soci- 
ety v.  Thompson,  32  Cal.  360-353. 

Xiiens,  Mechanics',  etc.,  publication  under, 
1191. 

Publication,  etc.,  proof  of,  2010,  2011. 
Where  service  was  by  publication  in  the  Daily 
California  Chronicle  and  by  the  deposit  of  a 
copy  of  the  summons  and  complaint  in  the 
post-office  at  San  Francisco,  directed  to  de- 


fendant at  St.  Louis,  Missouri,  postage  paid, 
the  deposit  in  the  post-office  was  proved  by 
the  a^davit  of  one  Wilder,  the  person  by 
whom  the  deposit  was  made,  and  the  publica- 
tion in  the  Chronicle  was  proved  by  the  affi- 
davit of  *'one  of  the  publishers  and  proprie- 
tors "  of  that  paper.  On  corikparin^;  the  pub- 
lication with  the  original  contained  in  the  roll, 
certain  discrepancies  appeared.  The  court 
said  that  the  differences  noted  were  purely 
literal,  and  quite  microscopic  In  sense  and 
meaning  the  original  summons  and  the  pub- 
lished version  of  it  were  identical,  and  that 
was  enough.  It  was  objected  that  the  affi* 
davit  was  made  b^^  a  ''publisher  and  pro- 
prietor," and  not  by  the  "printer,  foreman  or 
principal  clerk. "  The  court,  on  the  authority 
of  Bunce  v.  Heed,  16  Barb.  347,  held  that  for 
the  purposes  of  the  question  printers  and 
publishers  might  be  considered  synonymous, 
the  latter  being  within  the  spirit  of  the  statute. 
An  affidavit  which  should  fail  to  show  that 
the  affiant  had  any  relations  to  the  paper, 
might  demand,  if  unaided  by  other  portions 
of  the  judgment-roll,  a  different  considera- 
tion. Sharp  V.  Daugney,  33  CaL  512.  They 
also  said  Steinbach  v.  Leise,  27  Cal.  295,  was 
a  case  of  that  character.  As  to  the  deposit 
in  the  post-office,  410,  ante,  relates  to  cases 
where  the  service  is  otherwise  than  by  publi- 
cation, and  does  not  govern  the  age,  etc. ,  of  the 
person  who  may  mail  the  copy  of  summons, 
bo  that  the  deposit  be  made  it  is  of  no  mo- 
ment by  whom.  It  was  in  this  case  further 
objected  that  the  affidavit  did  not  state  that 
the  deposit  was  made  in  a  United  States  post- 
office,  nor  that  there  ^as  communication  by 
maU  between  the  place  of  deposit  and  the 

Elace  to  which  the  packf^  was  addressed. 
»oth  objections  were  submitted  without  argu- 
ment, and  were  overruled.  Sharp  v.  Daugney, 
33  CaL  512, 514;  Seaver  v.  FUagerald,  23  CaL  91. 
In  an  affidavit  of  publication  deponent  de- 
scribed himself  as  "principal  derk,  etc.,  and 
then  the  affidavit  proceecfed,  "deposes,"'  etc. 
It  was  held  that  affiant  deposed  to  nothinar 
except  the  matter  set  forth  after  the  word 
"deposes;*'  his  naming  himself  as  principal 
clerk  was  not  swearing  that  that  was  nis  posi- 
tion in  fact  Steinbam  v.  Leese,  27  Cal.  298; 
Ex  parte  Bank  qf  Monroe,  7  Hill,  178;  Cim- 
ningham/^,  Ooelet,  4  Denio,  71;  Staples  v.  Fair- 
child,  3  N.  Y.  44;  Payne  v.  Young,  8  N.  Y.  158. 

Time  to  answer,  after  publication.  Pub- 
lication only  effects  the  service  of  the  sum- 
mons; and  defendant  has  the  same  time  to 
answer  after  publication  is  complete,  as  he 
has  after  the  service  of  the  summons.  Orewell 
V.  Henderson,  5  Cal.  466.r 


Judgment  by  default;  585,  S.  3. 
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414.  (82.)  When  the  action  is  against  two  or  more  defendants  jointly  or 
8evei:all7  liable  on  a  contract,  and  the  smnmons  is  served  on  one  or  more, 
but  not  on  all  of  them,  the  plaintiff  may  proceed  against  the  defendants 
served  in  the  same  manner  as  if  they  were  the  only  defendants. 


Foreclosure.  This  section  does  not  apply 
to  proceedings  for  foreclosure  of  a  mortgage  on 
real  estate.  Bouoen  v.  May,  12  Cal.  351;  bnt 
see  726  n.,  "Parties." 

Service  on  one  defendant  out  of  several, 
effect  oC  On  an  appeal  from  jndgmqpt  in  fa- 
Tor  of  plaintiff,  the  objection  relied  on  to  re- 
verse the  judgment  was  that  three  parties 
were  sued  as  partners  and  the  verdict 
and  judgment  were  against  two  only.  It 
appeu^d  from  the  record  that  the  partv 
not  found  against  was  not  served  with 
process.  But  it  was  insisted  by  the  ap- 
pellants that  the  party  was  in  court  be- 
cause he  was  charged  in  the  declaration  as  a 
partner  with  the  others;  and  that  service  upon 
one  partner  was  service  upon  alL  JSuch  is  not 
thenile  in  this  State.  Ingraham  v.  OUdemeU' 
ter,  2  CaL  89,  Judgment  cannot  be  given 
against  a  party  not  served  in  some  way  with 
process,  in  an  action  on  a  joint  obligation  of 
several  defendants.  Treat  v.  McCaU  and 
Brady,  10  CaL  511.  As  to  the  case  of  an  asso- 
ciation, 388.    . 

Where  the  plaintiff  in  an  action,  with 
full  knowledge  of  his  ri^ht  to  proceed  to  trial 
at  his  own  option  against  the  defendants 
served  only,  and  of  the  fact  that  no  service  had 
been  made  upon  one  of  the  defendants,  who 


had  left  the  State,  and  that  no  issue  had  been 
joined  as  to  him,  first  agreed  with  the  de- 
fendants served,  without  reservation,  that  the 
issue  between  him  and  them  should  be  set 
for  trial  at  a  particular  day;  then  asked  and 
obtained  a  continuance  for  the  reason  solely 
that  his  witnesses  were  not  present,  and  in 
consideration  of  such  continuance  by  consent 
agreed  of  record  that  the  case  should  be  set 
for  trial  and  be  tried  on  a  particular  day:  it 
was  held  that  this  state  of  facts  clearly  con- 
stituted a  waiver  by  {plaintiff  of  his  right  to 
delay  the  trial  until  said  other  defendant  had 
been  served  or  issue  joijied  in  respect  to  him. 
In  such  case  the  agreements  were  not  only 
agreements  between  the  parties,  but  between 
them  and  the  court,  which  the  latter  was 
bound  to  enforce,  not  only  for  the  benefit  of 
the  party  interested  in  their  performance,  but 
for  tne  protection  of  its  own  honor  and  dignity. 

Meagher  v.  Oagliardo,  35  CaL  602. 

« 

Joining  persons  severally  liable  upon  in- 
struments, 383. 

Judgment  against  some  defendants,  pro- 
ceedings continuing  against  the  others,  579i 

Joint  debtors,  proceedings  against,  after 
judgment  against  some,  989. 


415.  (33,  34.)  Proof  of  the  service  of  summons  and  complaint  must  be 
as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  foreman,  of 
principal  clerk,  showing  the  same,  and  an  affidavit  6f  a  deposit  of  a  copy 
of  the  summons  in  the  post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate  or  affi- 
davit must  state  the  time  and  place  of  service. 

legal  tendency  to  prove  that*  it  was  so  de- 
livered. 

If,  in  su<5h  case,  there  is  more  than  one 


SheiifTB  retom,  683  n.  The  return  must 
he  in  the  name  of  the  sheriff.  Where  the 
return  of  the  service  of  the  summons  issued 
in  an  action  for  taxes  was  signed  "Elijah  T. 
Cole,  D.  S.,"  it  was  held  that  this  return  was 
insufficient  to  giv^  the  court  jurisdiction,  or 
to  authorize  it  to  enter  a  judgment  hy  de- 
fault. Joyce  V.  Joyce,  5  Cal.  449;  Rowtey  v. 
Howard,  2S  CaL  403;  and  see  Lewes  v.  Thomp- 
mm,  3  CaL  266. 

Where  the  return  on  a  summons  states  that 
a  copy  of  the  summons  was  personally^  served 
on  the  defendant  in  the  action,  civinff  the 
time  and  place,  this  return,  although  in- 
formal, is  yet  sufficient  to  give  the  court 
jurisdiction  of  the  person,  so  that  the  judg- 
ment is  not  void  for  want  of  jurisdiction, 
when  coUatendlv  attacked. 

Such  return  does  hot  show  that  a  copy  of 
the  complaint  was  not  delivered  to  the  de- 
fendant peDsonally,  and  it  has  at  least  some 


defendant,  the  fact  that  the  return  does  not 
state  that  a  copy  of  the  complaint  was  served 
with  the  summons,  does  not  render  the  judg- 
ment void  in  a  collateral  attack.  Drake  v. 
Duvemek,  45  CaL  455.  Return  prima  fade 
evidence,  262  n.,  p.  89. 

.• 

Affidavit  All  the  material  allegations  of 
the  affidavit  of  service  must  he  subsequent  to 
the  word  "deposes,"  413  n.  Intendments  in 
favor  of  service  of  summons,  87  n. 

Where  it  was  necessary  to  serve  a  certified 
copy  of  the  complaint,  an  affidavit  which 
averred  that  affiant,  on  the  day  named, 
"served  the  summons  upon  the  defendant, 
Mary  B.  McMiUan,  at  her  residence,  in 
the  city  of  San  Francisco,  by  delivering 
and  leaving  with   her  a  copy  thereof,  at^ 
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tached  to  a  copy  of  the  amended  complaint 
filed  in  this  adlion,*'  was  held  insufficient. 
Where  judgment  of  foreclosure  was  obtained 
on  such  service,  and  the  premises  sold  under 
the  judgment  to  a  party  who  was  at  the  time 
of  such  purchase  c<^gni2ant  of  the  fact  of  such 
defective  service,  and  also  that  defendant 
was  a  married  woman,  and  where  defendant 
had  a  valid  defense,  the  judgment  was  set 
aside.   McMillan  v.  lUynolds,  U  CaL  372. 

Pnblioatton,  proof  o^  413  n. 

TVrlttan  admiflsion.  An  acknowledgment 
of  service  is  only  sufficient  when  reduced  to 
writinff  and  subscribed  by  the  party.  A  ver- 
bal acKnowledgment  to  the  snerin  will  not 
suffice.  MorUgomery  v.  TtiU,  11  CaL  314.  It 
was  held  that  when  the  proof  of  service  of 

Srocess  consists  of  the  written  admissions  of 
efendants,  such  admissions,  to  be  available  in 
the  action,  should  be  accompanied  with  some 
evidence  of  the  genuineness  of  the  signature 
of  the  parties;  and  that  in  the  absence  of  such 
evidence  the  court  could  not  notice  them. 
Alderaon  v.  BeU,  9  CaL  321;  lAtchfiM  v.  Bur- 
welly  6  How.  Pr.  346.  Where  S.  &  B.  admit- 
ted '*due  service,*'  in  an  action  against  them 
and  others,  it  was  held  that  the  court  thereby 
acquired  jurisdiction  of  them,  and  as  to  them 
the  judgment  was  vaUd.  It  does  not  appear 
that  the  signatures  were  verified.  Sharp  v. 
BrunmngSf  35  Cal.  528. 

Time  and  plaoe.  In  a  suit  to  enforce  a 
mechanic's  Uen,  the  summons  was  served  by 


the  sheriff  upon  Clarke,  Taylor  and  Bickle, 
who  undertook,  as  attorneys  for  Brannan,  to 
accept  service.  The  attorneys  signed  the 
acceptance  of  service,  but  attached  no  date; 
the  sherifT's  return,  however,  showed  service 
to  have  been  nmde  13Ui  December,  1851,  and 
this  was  held  sufficient.  Where  the  place 
where  the  writ  was  served  was  not  stated,  the 
court  assumed,  as  it  was  directed  to  the 
sheriff  of  San  Francisco,  and  as  it  was  re- 
turned by  him  served,  that  it  was  served  by 
him  within  his  jurisdiction.  Crane  v.  Bran- 
nan^  3  Cal.  195.  Where  the  affidavit  of  ser- 
vice of  summons  seemed  insufficient,  because 
it  did  not  state  that  defendants  resided  in 
San  Francisco,  but  it  stated  that  they  were 
served  in  that  county,  it  was  presumed,  noth- 
ing to  the  contrary  appearing,  that  they 
resided  in  the  county  in  which  they  were 
served.  Caldertoood  v.  Brooks,  28  Cal.  153. 
Jurisdiction  is  acquired  by  the  service,  not  by 
the  return;  therefore  the  date  of  the  return  is 
immaterial  in  calculating  the  time  within 
which  defendant  must  answer.  Pico  v.  SutIoI^ 
6  CaL  295.    See  416,  post 

Motion  to  Mt  aside  senrloe.  Defendant , 
upon  entering  an  appearance  and  before  plead- 
ing, moved  to  set  aside  the  service  of  the  sum- 
mons in  an  action  for  unlawful  detainer,  be- 
cause such  service  had  not  been  znade  in  ac- 
cordance with  the  order  of  the  County  Court, 
under  section  1166  of  this  Code,  as  it  stood 

Erior  to  the  amendments  of  1874;  and  it  was 
eld  that  the  motion  was  regular.  Defendant 
reserved  an  exception  and  answered,  and  it 
was  held  that  he  had  not  waived  his  exception 
by  answering.  Kent  v.  West,  50  CaL  186. 


416.  (35.)  From  the  time  of  the  service  of  the  summoDS  and  of  a  copy  of 
the  complaint  in  a  civil  action,  where  service  of  a  copy  of  the  complaint  is 
required,  or  of  the  completion  of  the  publication  when  service  by  publica- 
tion is  ordered,  the  court  is  deemed  to  have  acquired  jurisdiction  of  the 
parties,  and  to  have  control  of  all  the  subsequent  proceedings.  The  voluntary 
appearance  of  a  defendant  is  equivalent  to  personal  service  of  the  sum- 
mons and  copy  of  the  complaint  upon  him.  [Approved  March  24;  effect  July  1, 
1874.] 

TVaiver  by  defsndant  in  writing  of  issu- 
ance of  summons,  406. 


ton  by  defendant  in  writing  of  ser- 
vice of  summons,  415. 

Attorney,  power  of,  to  bind  client,  283. 


Appearance,  1014. 
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CHAPTEB  I. 

THE  PLEADINGS  IN  GENERAL. 

Section  420.  Definition  of  pleadings. 

421.  This  Code  prescribes  the  form  and  roles  of  pleadings. 

422.  What  pleaaings  are  allowed. 

420.  (36.)  The  pleadings  are  the  formal  allegations  by  the  parties  of 
their  respective  claims  and  defenses,  for  the  judgment  of  the  court. 

42L  (37.)  The  forms  of  pleading  in  civil  actions,  and  the  rules  by  which 
the  sufficiency  of  the  pleadings  is  to  be  determined,  are  those  prescribed 
in  this  Code. 

422.  (38. )  The  only  pleadings  allowed  on  the  part  of  the  plaintiff  are : 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 

CHAPTEB   n. 

THE  COMPLAINT. 

Sbction  425.  Complaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 

425.  The  first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 

426.  (39.)  The  complaint  must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in  which 
the  action  is  brought,  and  the  names  of  the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinary 
and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If  the  recovery 
of  money  or  damages  be  demanded,  the  amount  thereof  must  be  stated. 

Title,  papers  defectively  entitled,  1046.  to  recommend  it  as  a  direct  and  convenient 

Venae  392-400.  medium  for  the  administration  of   justice. 

,  av  -«iu.  Many  of  its  rules  were  technical  and  arbi- 

367-389.  traiy,  and  to  the  understanding  of  the  pres- 


A..,,^.  -t^^  ,  J       J  ent  age,  founded  upon  no  substantial  reason, 

A^K^tUm  may  be  sued  under  common  ^^^f^  '^^„y  cases  the  reasons  upon  which 

name,  aoo.  ^^xey  are  founded  have  become  misty  or  for- 

Flctitioiui  names  for  defendants,  474  S2^^^  ^^^'  ^^""^^  ^-  Lohmasy  31  CaL  158. 

-m^^.^  ^ -*i^  ^/v»        Tx  •       X  J  There  is  in  this  State  but  one  form  of  civil 

STamee  of  puties,  407  n.    It  is  notground  ^^^^  for  the  enforcement  or  protection  of 

of  demuirerthatthechnstiannameoroneof  prfyate   rights  and  the   redress   or  preven- 

JSf  P^",*^  d«f .  ^^^  .*PP"  "*  tjie  record,  {-on  of  private  wrongs.  307.    The  old  fules  of 

TTie  court  j»nnot  judicially  know  ttiat  one  of  common    law   and    chancery   pleading    are 

the  Plaintiffs    had    either  a  christian  or  a  superseded.     Cordier  v.  Schliss,  \2  CaT  147; 

heathen  name,  or  that  It  18  necessanlyun^^  KUbaU  v.  Lohmas,  31  Cal.  158.    And  the 

*^i  ®  'S?  £?^5*fo  A*  y}"^  *^-  ^^^^^  ^  /o^^  t>^  pleading  are  exclusively  those  pre- 

i?o6fe  V.  HvihUifid,  13  CaL  76.  scribed  by  this  Onie.  421.  HenUch  v.  Porter, 

10  Cal.  658;  Jones  v.  "Cortes,"  17  Cal.  497; 


PUBADINO.  OEXVERAU.7. 


Where  the  old  forms  contain  the  allegations 
necessary  to  support  any  particular  cause  of 


Old  eyaUiiiie  abolished.   Notwithstanding  action,  they  may  be  used,  provided  they  com- 

the  veneration  with  which  all  lawyers  are  ex-  ply  with  the  provisions  of  the  Code,  and  state 

pected  to  r^rd  the  common  law,  its  mode  of  the  facts  constituting  the  cause  of  action  in 

procedure,  m  many  respects,  had  but  little  ordinary  and  concise  language;  but  they  fre- 
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quently  do  not  comply  with  these  provisions, 
and  are  therefore  unreliable.  Usually,  too, 
thev  contain  surplusage;  and  althou^  this 
will  be  rejected  as  such  in  construing  the 
pleading,  if  no  objection  be  previously  taken: 
Darst  V.  Rtuh,  14  Cal.  82;  yet  allegations  of 
irrelevant  and  redundant  matter  are  entirely 
at  variance  with  the  spirit  of  the  Code,  and 
may  be  stricken  out  on  motion.  453.  The 
cause  of  action  or  matter  of  defense  is  not 
affected  in  the  least  by  the  form  in  which  it 
may  be  alleged.  MiUer  v.  Van  Tcu/td,  24  CaL 
4^.  The  facts  constituting  it  must  be  alleged 
in  any  caae:  De  WiU  v.  Hays,  2  Cal.  408; 
LwpUm  V.  LuvUm^  3  Cal.  121;  Sampson  v. 
Scha^er,  3  CaL  206;  Thayer  v.  White,  3  Cal. 
229;  and  so  long  as  the  pleadings  contain /acto 
(stated  in  ordinary  and  concise  language)  suf- 
ficient to  constitute  a  cause  of  action  or  de- 
fense, legal  or  equitable,  they  are  good.  Grain 
v.  Aldrich,  38  Cal.  520.  The  mode  of  trial  of 
different  classes  of  cases  is  provided  for,  5d2. 

Facta;  all  must  be  alleged.  All  the  mate- 
rial/acto  constituting  the  cause  of  action  or 
defense  must  be  alleged.  Green  v.  Palmer,  15 
CaL  414;  Uhifelder  y.  Levy,  9  Cal.  615;  Jerome 
v.  Stebbins,  14  Cal.  459;  Stringer  v.  Davis,  30 
Cal.  320.  And  thb  is  most  important;  for  if 
a  pleading  does  not  show  a  good  cause  of  ac- 
tion or  derense,  not  only  is  it  t>ad  on  demurrer, 
430,  S.  6;  444,  S.  2;  Green  v.  Palmer,  15  Cal. 
414;  but  a  jud^ent  founded  on  a  complaint 
defective  in  this  resnect  will  be  reversed  on 
appeal:  Benedict  v.  Bray,  2  Cal.  256;  though 
no  objection  was  taken  below :  BueseUv.  Byron, 
2  Cal.  86;  for  the  objection  that  a  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  not  waived  by  not  answer- 
ing or  demurring,  434.  Matters  of  substance 
cannot  be  left  out  and  the  defect  supplied  by 
a  reference  to  an  exhibit.  Loe  Angdes  v.  Sig- 
noret,  50  CaL  298.  See  447-8,  post.  A  dtfec- 
the  allegation  of  a  fact  may  be  cured  by  de- 
fault or  verdict:  Bustell  v.  Mixer,  412  CaL  475; 
but  not  so  the  entire  abeenee  of  any  allegation 
whatsoever:  Hentich  v.  Porter,  10  CaJ.  555; 
and  it  must  be  borne  in  mind  in  this  connec- 
tion, that  evidence  cannot  be  given  as  to  facts 
not  alleged  in  the  pleadings;  and  even  if  it  is 
admitted  in  error,  neither  it  nor  stipulations 
as  to  the  facts  of  a  case  can  make  the  case 
broader  than  it  is  by  allegation;  nor  can  a 
party,  by  mere  force  of  facts  admitted  or  prov- 
en, become  entitled  to  relief  to  which  he  would 
not  have  been  entitled  had  his  case  been 
resisted  only  by  general  demurrer  interposed  to 
the  pleadings  upon  which  he  relied,  llicks  v. 
Murray,  43  Cal.  522.  Plaintiff  cannot  rely  on 
allegations  in  a  cross-complaint  as  stating  a 
cause  of  action  in  his  benalf ,  for  the  reason 
that  a  party  who  seeks  relief  must  himself 
state  the  facts  upon  which  he  relies  for  it. 
Mercier  v.  Lewis,  39  CaL  536.  It  would  seem 
that  it  is  not  necessary  to  make  a  direct  aver- 
ment of  the  existence  of  a  fact  which  appears 
by  necessary  inference  drawn  from  the  facts 
stated.  Reynolds  v.  Hosmer,  45  CaL  616.  But 
the  plaintiff's  allegata  and  probata  must  cor- 
respond; 469-471  and  notes. 

BCateiial  facta  only  mtuit  be  alleged. 

Nothing  of  an  affirmative  character,  beyond 
what  the  party  must  prove,  is  necessary  in  a 


pleading.    Green  v.  Palmer,  15  CaL  414;  Smith 
V.  Biehmond,  19  Cal.  484. 

Alle^tions  inserted  for  the  purpose  of  in- 
tercepting and  cutting  off  a  defense  are  super- 
fluous and  imniateriaL  The  matter  alleged 
may  be  material  in  the  case,  but  immaterial 
in  the  complaint,  and  a  plaintiff  cannot,  by 
pleading  such  matter  at  tne  outset,  call  upon 
the  defendant  to  answer  it  The  object  of 
such  a  pleading^  is  to  put  the  adverse  party 
upon  his  oath  without  making  him  a  witoess, 
and  the  effect  of  allowing  it  would  be  to 
establish  a  system  of  discovery  in  conflict 
with  the  statute,  for  the  testimony  of  the 
adverse  party  can  be  taken  by  deposition. 
2021,  post  Cat^/ield  v.  Tobias,  21  CaL  350,  351. 
None  out  issuable  facts  should  be  stated.  If 
this  part  of  the  rule  be  violated,  the  adverse 
party  may  move  to  strike  out  the  unessential 
parts.  453,  and  note.  The  following  ques- 
tion will  determine  in  every  case  whether 
an  allegation  be  material:  Can  the  allega- 
tion be  stricken  from  the  pleading  without 
leaving  it  insufficient?  463.  It  results  from 
what  nas  been  stated,  first,  that  the  pleader 
must  insert  in  his  pleading  whatever  he  is  to 
prove;  secondly,  that  he  must  insert  no  affirm- 
ative alleflation  which  he  is  not  to  prove;  and 
thirdly,  tnat  what  he  does  insert  must  be  de- 
cisive of  some  part  of  the  case,  one  way  or 
•  the  other.  Green  v.  Palmer,  15  CaL  414. 

Ultimate,  not  probative,  facte  ahould  be 
alleged.  All  statements  must  be  concisely 
made,  and  when  once  made  should  not  be 
repeated.  If  an  immaterial  statement  be  in- 
serted, or  even  an  unnecessary  word,  the 
courts  have  the  power  to  strike  it  out.  To 
avoid  repetition  as  well  as  to  obtain  concise- 
ness, logical  order  isnecessary.  Greeny,  Palmer, 
15  CaL  414.  Where  the  complaint  alleged  that 
plaintiffs  were  entitled  by  virtue  of  prior  ap- 
propriation to  all  the  water  flowing  in  the 
cafion  at  the  head  of  a  ditch,  and  the  defend- 
ants diverted  the  water  to  their  damage,  it 
was  held  that  this  allegation  was  sufficient, 
and  it  was  not  necessary  to  state  whether  the 
water  was  supplied  at  that  point  by  one  or 
more  smaller  streams.  Priest  v.  Union  Canal 
Co.,  6  Cal.  171.  Afterwards,  in  a  case  where 
plaintiff  only  alleged  that  he  was  the  "owner" 
of  property,  the  court  said  that  that  was  a 
legal  conclusion,  and  that  he  should  have 
stated  some  issuable  fact,  by  which  it  would 
appear  that  he  was  the  owner:  Dye  v.  Dye,  II 
Cffll  168;  Thomas  v.  Desmond,  12  How.  321; 
that  the  defendant  had  a  right  to  be  informed 
by  the  complaint  how  the  plaintiff  became 
the  owner  of  the  demand,  whether  by  pur- 
chase, assignment,  operation  of  law,  or  now 
otherwise;  that  some  factor  facts  should  have 
been  stated  by  which  it  would  have  appeared 
how  he  became  such  owner.  Dye  v.  Dye,  II 
CaL  166;  Bussell  v.  Clam,  7  Barb.  482;  Bentley 
v.  Jones,  4  How.  Pr.  R.  202;  McMurray  v. 
Thomas,  5  Id.  14;  Parker  v.  Totten,  10  Id.  233. 
It  is  submitted,  however,  that  an  allegation 
that  plaintiff  is  the  "owner,"  etc.,  is  an  alle- 
^tion  of  an  issuable  fact,  and  that  the  decis- 
ions mentioned  below  have  overruled  the 
case  of  Dye  v.  Dye.  It  was,  for  example,  held 
that  the/acts  must  be  carefully  distinguished 
from  the  evidence  of  the  facts.  The  latter 
pertains  to  the  trial  and  has  no  place  in  the 
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pleadings.  But  inasmuch  as  the  evidence  is 
out  a  series  of  facts,  it  has  sometimes  been 
thought  difficult  to  distinguish  between  the 
greater  facts  which  ought  to  be  set  forth  in  a 
pleading,  and  those  other  and  lesser  facts 
which  go  to  prove  the  former.  The  court 
aaid  there  ought,  however,  to  be  no  embarrass- 
ment to  anv  one  who  understands  special 
verdicts.  Tne  rule  was  as  old  as  their  exist- 
ence, that  they  must  contain  the  facts  found, 
and  not  the  evidence  to  prove  them.  Oreen  v. 
Palmer,  15  CaL  414. 

A  question  arose  upon  a  complaint  which 
alleged  that  the  testator  was  seised  and  pos- 
sessed of  certain  premises  at  the  time  of  his 
death,  on  the  19th  July,  1865,  and  that  the 
nkintiffs  were  appointed  the  executors  of  his 
liLst  will  and  testament,  without  averring,  in 
direct  terms,  either  previously  or  subsequently, 
the  fact  of  the  testator's  death,  or  that  he  left 
a  last  will  and  testament.  The  court  held 
that  the  complaint  should  have  stated  the 
death  of  the  testator,  his  leaving  a  last  will 
and  testament,  the  appointment  tnerein  of  the 
plaintiffs  as  executors,  the  probate  of  the  will, 
the  issuance  of  letters  testamentary  thereon, 
and  their  qualification  and  entry  upon  the 
discharge  of  their  duties  as  executors.  HaUeek 
V.  Mixer,  16  CaL  577.  This  case  is  doubtless 
correctly  decided;  for  executors  and  adminis- 
trators hold  a  peculiar  position  with  re^rd 
to  the  estate  of  the  decedent;  and  especially 
his  real  estate.  1452,  and  see  p.  154.  In  a 
case  in  which  respondent  claimed  that  it  was 
an  equity  suit,  and  that  under  the  rules  of 
equity  he  had  a  right  to  set  up  matters  merely 
of  evidence,  in  order  to  obtain  the  answer  of 
the  opposing  parties  to  such  facts,  to  be  used 
against  them  at  the  trial,  the  court  said  that 
under  the  code  we  have  but  one  system  of 
rules  respecting  pleadings,  which  governs  all 
cases,  both  at  law  and  in  equity;  that  the 
former  distinctions  which  existed  between 
common  law  and  equity  pleadings  no  longer 
exist;  that  in  setting  forth  the  facts  of  a  case, 
which,  under  the  old  practice,  would  have 
been  properly  brought  in  a  court  of  equity, 
they  were  generally  stated  in  a  mode  similar 
to  the  statements  in  a  bill  in  chancery;  and  to 
this  there  could  be  no  objection  so  long  as  the 
principle  of  the  code,  which  requires  the  facts 
to  be  stated  in  ordinary  and  concise  language, 
is  not  violated.  When  the  pleader  goes  be- 
yond this,  and  attempts  to  introduce  the 
peculiar  formal  allegations,  many  of  which 
were  mere  fictions,  found  in  the  old  forms  of 
declarations  in  common-law  actions,  or  bills 
in  equity,  his  pleading  is  liable  to  the  objec- 
tion of  irrelevancy,  and  the  objectionable 
matter  should  be  stricken  out,  on  motion. 
In  the  case  under  discussion,  the  pleader  had 
attempted  to  obtain  a  discovery,  under  oath, 
by  means  of  his  pleading.  This  was  held 
forbidden  by  the  417th  section  of  the  old 
Practice  Act,  which  provided  how  such  dis- 
covery could  be  obtained,  by  examining  the 
party  as  witness.  As  to  which,  see  JScuterly 
V.  Bassignano,  20  Cal.  489;  Bowen  v.  Aubrey, 
22  Cal.  569.  The  section  of  the  Practice  Act 
above  referred  to  has  been  repealed  and  never 
re-enacted;  but  see  2021,  post. 

In  the  next  case  it  was  held  that  where 
the  plaintiff  merely  alleged  that  he  was 
the    owner   of    certain   wood,   he  was    at 


liberty  on  the  trial  to  prove  how  he  be- 
came the  owner;  and  his  mode  of  allegation 
was  distinctly  approved  by  the  court:  Orew 
eil  V.  Walden,  23  CaL  169;  and  in  a  case 
founded  upon  a  "resolution  of  intention," 
where  the  allegation  was  as  follows:  "That  on 
the  22d  day  of  January,  1866,  the  Board  of  Su- 
pervisors of  said  city  and  county,  deeming  it 
expedient,  duly  made  and  passed  a  resolu- 
tion," etc.,  the  court  said  the  ultimate  or  is- 
suable fact  was  that  the  resolution  was  passed; 
the  facts  or  acts  yirhich  lay  behind  and  trans- 
pired before  or  while  the  resolution  was  being 
passed  vrere  probative,  and  not  only  need  not  be 
alleged,  but  ouaht  not  to  be  aUegid,  456;  that 
probative  facts  had  no  place  in  a  pleading,  and 
would  be  stricken  out  on  motion.  Mtles  v. 
MeDermott,  31  CaL  273.  Affain,  the  Supreme 
Court,  in  another  case,  said  that  pleading  mere 
evidence  was  a  mode  of  fishing  for  testimony 
not  countenanced  by  our  svstem  of  practice; 
that  if  the  plaintiff  required  the  testimony  of 
the  defendant  the  proper  mode  of  obtaining  it 
was  to  put  the  defendant  upon  the  stand  as  a 
witness;  that  defendant  was  not  bound  to  an- 
swer all  matters  of  evidence  which  the  plaint- 
iff chose  to  allege;  that  the  office  of  a  com- 
plaint is  to  aver  the  material  issuable  facta 
which  constitute  the  cause  of  action  and  not  the 
evidence  to  prove  those  facts.  BaeouUlat  v. 
i?ene,  32  CaL  455;  see  Devoev.Devoe,  Oct  1876. 
Where,  in  granting  a  nonsuit,  the  court 
below  acted  upon  the  idea  that  because  the 
Practice  Act  required  the  plaintiff  testate  the 
facts  which  constituted  his  cause  of  action, 
it  was  necessary  for  him,  if  he  relied  upon 
proving  a  trespass  committed  b^r  an  officer  as 
sheriff  or  marshal,  through  his  deputy,  to 
state  the  official  character  of  the  defendant  in 
his  complaint,  and  charge  the  trespass  as  hav- 
ing been  committed  through  his  deputy,  the 
court  said  the  ultimate  fact  undoubtedly  was 
the  commission  of  the  trespass  by  the  defend- 
ant; that  is,  that  he  arrested  and  imprisoned 
the  plaintiff  without  probable  cause  or  lawful 
authority  to  do  so.  The  probative  facts  by 
which  this  was  proven  were  the  official  char- 
acter of  the  defendant;  that  the  party  making 
the  arrest  was  his  deputy;  and  that  he  made 
the  arrest  as  such,  without  prolwble  cause  or 
lawful  authority;  that  the  act  constituting  the 
cause  of  action  was  that  of  the  defenaant; 
and  though  done  through  a  deputy,  would  be 
oonsidered  in  law  as  done  directly  and  person- 
ally by  him,  and  was  properly  so  alleged: 
Hirseh  v.  Band,  39  CaL  317,  318;  and  in  an 
action  brought  dv  an  assignee  in  bankruptcy, 
the  court  held  that  a  demurrer  to  the  com- 
plaint was  properly  overruled.  The  com- 
plaint stated  that  the  plaintiff  was  assijgnee  in 
Wnkruptcy,  but  the  court  said*  that  might  be 
treated  as  surplusage,  or  at  most  as  a  dewr^oHo 
^8on€B,  and  might  be  disregarded  without 
impairing  the  sufficiency  of  the  complaint; 
that  TindeT  a  genend  averment  in  the  com- 

Elaint  that  "the  plaintiff  was  possessed  as  of 
is  own  property,"  of  the  goods  and  chat- 
tels enumerated,  plaintiff  was  entitled  to 
show  by  proof  that  he  had  acquired  the  title 
by  means  of  the  proceedings  m  bankruptcy, 
lliese  were  probative  facta  not  necessary  to 
be  averred  in  the  complaint.  The  ultimate 
fact  to  be  proved,  and  which  was  averred,  was 
that  Uie  title  was  in  the  plaintiff,  and  it  waa 
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unnecessary  to  state  in  the  complaint  how  he 
acquired  it  In  suits  by  or  against  executors 
or  administrators,  their  right  to  sue  or  be  sued 
results  by  operation  of  law  from  the  relation 
which  they  occupy  toward  the  estate;  and  this 
relation  must  be  averred,  and  proved  if  denied; 
but  in  proceedings  in  bankruptcy,  the  legal 
title  vests  in  the  assignee  unaer  the  assi^n- 
ment.  Whatever  right  the  bankrupt  haa  is 
assigned  to  and  vests  in  the  assignee,  who 
thereby  becomes,  for  the  purpose  of  maintain- 
ing or  defending  suits,  "possessed  as  of  his 
own  property"  of  the  estate  assigned  to  him. 
It  is  true  he  holds  the  title  and  the  property 
when  recovered  in  trust  for  certain  purposes 
specified  in  the  statute;  but  as  between  him 
and  a  stranger  he  holds  the  title,  and  mav 
assert  it  in  the  same  form  of  action  as  though 
he  owned  the  fee.  Darnibmanny.  White,  48  Cat 
4fi0. 

In  one  case  the  court  went  so  far  as  to  say 
that  the  facts  were  not  to  be,  or  at  least  need 
not  be,  separated  entirely  from  the  law  by  the 
pleader,  and  that  they  could  not  be  without 
«-eat  and  most  damaging  prolixity;  that  in 
tnis  as  well  as  in  most  things  theory  and  prac- 
tice were  compelled  to  meet  each  other  half 
way  for  the  sake  of  attainable  good,  and  that 
the  last  analysis  between  law  and  fact  was 
usually  made  by  the  juclffe  at  the  trial:  Nudd 
T.  Thompson,  34  Cal  46;  but  this  would  seem 
directly  opposed  to  the  statute,  for  its  words 
are  distinct;  "A  statement  of  the /a«<« consti- 
tuting the  cause  of  action;"  and  this  will  ap- 
pear more  forcible  when  it  is  considered  that 
one  of  the  offices  of  pleading  is  to  raise  sepa- 
rate (688-592)  issues  of  fact  and  law,  the  for- 
mer to  be  decided  by  the  jury,  the  latter  by 
the  court  In  jury  cases  it  is  most  important 
that  the  issues  of  fact  should  be  pomtedly 
raised  in  the  pleading^  so  as  to  avoid  the  great 
probability  which  exists  of  mistake,  in  sepa- 
rating the  facts  from  the  law  in  the  huiry  of 
AMt  prius.  It  was  expressly  held  in  Oreen  v. 
Palmer,  15  Cal.  414,  tnat  a  legal  inference  or 
conclusion  from  the  facts  should  not  be  stated; 
that  that  was  not  the  province  of  the  plead- 
ings under  our  system,  which  was  to  develop 
the  facts,  and  it  is  well  settled  that  conclu- 
sions of  law  should  not  beVtUeged.  Dutch  Flat 
Water  Co.  v.  Moon^,  12  CaL  534;  Doyle  v. 
Phcenix  Ins.  Co.,  44  Cal.  264;  Stokes  v.  Qeddes, 
46  CaL  17.  An  exception  has  been  made 
where  the  count  is  framed  in  indebitatus  as- 
eumpsit  (see  426  n. ,  below),  but  in  no  other  case. 
It  was  held  that  the  word  ''duly,"  in  an  aver- 
ment, stating  an  act  to  have  been  "duly" 
done,  was  surplusage:  Creiphton  v.  Pragg,  21 
Cal.  119;  and  that  proceedings  which  had  no 
vfdidity  in  consequence  of  an  inherent  in- 
firmity in  the  statute  under  which  they  were 
had  are  not  cured  bv  the  allegation  that  they 
were  duly  and  legally  had:  People  v.  Hastings, 
29  Cal.  453;  see  MUes  v.  MeDermoU,  31  CaL 
273;  and  it  was  afterwards  held,  in  a  some- 
what peculiar  action  for  a  writ  of  mandate, 
that  averments  in  a  complaint,  that  orders 
aUowing  an  account,  and  directing  the  auditor 
to  draw  his  warrant  for  the  same,  **  were  duly 
gnven  and  made,"  were  sufficient  to  show 
tne  jurisdiction  of  a  board  of  supervisors  to 
direct  a  county  warrant  to  be  issued,  that 
there  was  money  in  the  treasurv,  that  a  tax 
had  been  levied,  and  that  no  debt  had  been 


created  when  the  account  was  allowed,  which, 
added  to  the  saUries  of  the  officers,  equaled 
the  aggregate  revenue.  Bab€Ock\.Oo0drieh,47 
Cal.  488-9;  see  456. 

ArgtunMit  should  not  be  inserted,  nor 
should  matter  of  law.  It  was  held  unneces- 
sary to  allege  in  a  complaint  that  plaintiff 
was  the  successor  in  interest  of  the  citv  of 
Sacramento,  that  having  been  declared  by 
statute.  Sacramento  v.  Bird,  31  Cal.  72. 

Defendant  is  entitled  to  a  distinct  state- 
ment of  the  facts  claimed  to  exist  by  plaintiff, 
and  if  the  complaint  makes  avermentH  alter- 
natively, and  is  demurred  to  as  ambigaous,  it 
is  no  answer  to  say  that  if  either  averment  is 
true  phiintiff  has  alleged  a  cause  of  action. 
Jamison  v.  King,  50  CaL  136. 

Dates.  Under  the  old  common-law  system 
the  rule  was  that  the  pleadings  must  have 
certainty  of  time.  (StepL  PL)  It  is  obvious 
that  under  any  system,  especially  where  a 
Statute  of  Limitations  existe,  there  must  be 
some  such  rule.  In  an  action  for  slander, 
where  the  complaint  charsed  that  on  the  29th 
of  July,  1868,  the  defendant  called  the 
phiintiff  **a  thief,"  on  the  trial  proof  was 
made  of  the  utterances  during  a  period  of  time- 
varyinff  from  three  months  to  three  years  be- 
fore suit  was  brought  The  court  said  that 
the  danderous  words  on  which  the  action  was 
founded  were  sufficiently  proved  substan- 
tially as  alleged  in  the  complaint,  and  that 
there  was  proof  tending  to  show  that  they 
were  spoken  within  one  year  before  the  com- 
mencement of  the  action;  that  it  was  not 
necessary  that  they  should  have  been  shovm 
to  have  been  spoken  on  the  precise  day 
alleged  in  the  complaint;  it  was  sufficient 
that  they  were  spoken  within  so  recent  a 
period  as  to  avoid  the  bar  of  the  Statute  of 
Limitations,  even  though  the  statute  had 
been  relied  upon  in  the  answer  as  a  defense, 
had  such  defense  been  set  up,  and  there  was 
no  error  in  admitting  proof  ol  the  speaking 
of  the  words  at  any  time  before  the  com- 
mencement of  the  action.  Norris  v.  EUiot,  39 
Cal.  74.  In  an  action  on  account  for  services 
rendered,  where  the  complaint  alleged  the 
services  were  rendered  hettoun  two  specified 
days,  it  was  held  that  items  occurring  on 
eitnerof  the  two  days  mentioned  were  not 
within  the  allegation  of  the  compkint.  Todd 
V.  Myres,  40  CaL  365.  Where  in  each  count 
of  the  complaint  there  was  an  averment  that 
on  the  27th  April,  1854,  the  defendant  was 
indebted  to  the  plaintiff  in  a  specified  sum 
and  promised  to  pay  it,  but  made  default, 
which  allegations  the  defendant  denied  gen- 
erally, the  court  held  the  precise  day  was  not 
material  and  need  not  nave  been  proven. 
Wetmore  v.  San  Francisco,  44  Cal.  299. 

AbbreviatioxiA  and  numerals,  186. 

Constmotion  of  pleadings  to  be  liberal, 
452. 

Brxon  and  defects  to  be  disregarded,  475. 

Bflatexlal    allegations    not    controverted 
taken  as  true,  462. 

Proceedings  in  Spanish  language,  185, 
1056. 
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Servioa  of  complaint,  410. 

Seracal  oanaes  of  aotion,  miitiiigy  427. 


PLEADINa,  IN  PARTICUIiAR  CASUS. 

Aocount.  ItemjB  of,  need  not  be  set  out  in 
complaint,  454.  Suit  for;  see  ''Associations," 
*  *  Partnership,  **  infra. 

Aocoimta  stated.  An  account  in  writing, 
signed  by  the  parties,  may  be  pleaded  as  an 
account  stated,  notwithstanding  the  words 
"errors  excepted,"  added  at  the  bottom. 
Brangery.  Chevalier,  9  CaL  360. 

To  sustain  an  action  on  an  account  stated, 
it  must  be  shown  there  was  a  demand  in  favor 
of  plaintiff  acceded  to  by  defendant.  And  if 
defendant  does  not  object  to  the  account  as 
presented,  within  a  reasonable  time,  his  silence 
will  be  an  admission  of  its  correctness.  Terry 
V.  Sickles,  13  CaL  427. 

Adminlatnitor  may  bring  trover  for  prop- 
erty taken  before  death,  1582.  A  complaint 
in  an  action  by  an  adminbtrator  appointed 
after  the  resignation  of  a  former  administra- 
tor, which  averred  the  issue  of  letters  to  the 
former  administrator,  that  he  qualified  and 
entered  upon  the  dischaxge  of  the  trust,  that 
he  resigned,  and  his  resignation  was  accepted 


and  see  1493-S,  post.    Ejectment  by  admin- 
istrator, see  infra,  "Ejectment." 

AQiendmant  of  pleadings,  472-3;  of  com- 
plaint, 432. 

Asaignment  of  ohoae  in  action,  368  n. 

Associations.  A  complaint  averred  that 
plaintiff  and  a  number  of  other  persons  formed 
a  joint  stock  company,  known  as  the  '*  Min- 
ers' Ditch  Company,"  to  construct  a  ditch  for 
water  in  certain  mining  localities;  that  tiie 
stock  of  the  company  was  to  be  represented  by 
shares  valued  at  $100  each,  of  which  plaintiff 
owned  seventv,  making  him  the  principal 
stockholder;  that  the  ditch  was  finisned,  and 
had  been  delivering  water  to  miners  for  a  long 
time;  that  defendants,  bv  purchase  from  some 
of  the  original  stockholders,  were  then  the 
holders  of  twenty-three  shares  of  stock,  and  re- 
fused to  recognize  plaintiff  as  a  stockholder  in 
the  company,  or  as  in  any  way  interested  in 
the  property  or  business  thereof,  or  to  permit 
him  to  exercifie  any  of  the  rights  or  privileges 
of  a  stockholder.  The  complaint  further 
averred  that  defendants  had  fraudulently  con- 
spired together  to  iniure  plaintiff  and  to  de- 
Srive  him  of  his  rients,  oy  permitting  the 
itch  and  property  of  the  company  to  be  sold 
for  taxes,  while  said  defendants  had  in  hand 
mone^  and  means  of  the  company  more  than 


by  the  Probate  Court,  and  that  the  plaintiff    sufficient  to  pay  such  taxes;  that  the  ditch, 


was  afterwards  appointed  administrator,  and 
qualified,  and  that  letters  were  issued  to  him, 
was  held  sufficient  Lucas  v.  Todd,  28  Cal. 
182.  As  to  action  by  administrator,  etc.,  for 
oiusing  death,  377.  As  a  rule,  no  action  will 
lie  against  an  executor  or  administrator,  to 
which  his  testator  or  intestate  was  not  liable. 
2  Williams  on  Executors,  1478.  As  to  torts, 
unless  a  tort  was  committed  by  deceased,  no 
obligation  is  incurred  by  the  estate  which  can 
serve  as  a  basis  for  a  valid  claim  against  it. 

No  action  can  be  sustained  against  an  ex- 
ecutor or  administrator,  as  such,  on  a  penal 
statute;  nor  when  the  cause  of  action  is 
founded  upon  any  malfeasance  or  misfeas- 
ance, is  a  tort,  or  arises  ex  delicto,  such  as 
trespass,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  water- 
course, etc,  when  the  complaint  imputes  a 
tort  done  to  person  or  goods  of  another  by  the 
testator  or  intestate,  mtstace  v.  Johns,  38  Cal. 
21;  2  Williams  on  Executors,  pp.  1470-1471; 
WheaJUey  v.  Lane,  1  Sand.  216,  note  1;  Pef>ple 
V.  Qibbs,  9  Wend.  29.  Moreover,  no  action 
can  be  maintained  upon  a  claim  against  an 
estate  until  the  same  tiasbeen  duly  presented 
to  the  administrator  for  allowance  and  by  him 
disallowed  or  retained  for  more  than  ten  days 
without  indorsement  of  his  decision  thereon. 
That  the  demand  or  claim  is  for  unliquidated 
damages  is  no  reason  for  making  it  an  excep- 
tion. EusUuie  V.  Johns, '^  Cal.  21.  If  one  of 
several  sureties  die  his  executors  may  be 
joined  with  a  part  of  the  sureties  in  an  action 
against  them  for  contribution.  Dussol  v.  Bru- 
ffuiert,  50  CaL  456.  The  general  right  to  sue 
an  administrator  is  taken  away  by  the  statute, 
except  in  case  of  presentation  and  rejection 
of  the  account,  ana  a  complaint  whicn  does 
not  set  out  these  facts  is  demurrable.  ElUssen 
V.  HaUeck,  6  CaL  393;  Hentsch  v.  Porter,  10 
CaL  559;  Barrmger  v.   Warden^  12  CaL  314; 


etc,  was  bought  in  at  the  tax  sale  by  one  of 
the  defendanto  in  his  own  name  but  with  the 
company's  money;  and  that  the  defendant 
then  claimed  to  be  the  sole  owner  by  virtue  of 
the  sheriff's  deed  in  pursuance  of  such  sale. 
It  was  held  that  the  complaint  showed  a  title 
to  relief  on  the  ground  of  plaintiff's  interest 
as  a  stockholder  or  partner  m  the  joint  stock 
company  mentioned  therein;  entithng  him,  if 
the  averments  were  proved,  to  a  decree  affirm- 
ing his  interest  and  directing  an  account. 
Smith  V.  Fogan,  17  CaL  178. 

Attomay-Gtonaral,  information  by.  The 
court  considered  the  attorney -general  had 
power  to  file  an  information  in  uie  name  of 
the  people,  and  in  the  nature  of  a  bill  in 
chancerv,  to  annul  a  patent  of  lands  granted 
by  the  State,  but  the  suit  was  dismissed  on 
other  grounds,  and  the  court  said  the  party  in 
interest  in  such  cases  might  maintain  an  ac- 
tion in  his  own  name,  and  thereby  could 
attain  to  the  same  end  in  effect  that  could  be 
accomplished  by  a  proceeding  in  the  name  of 
the  people  of  the  State,  upon  his  relation; 
and  that  course  better  accorded  with  the 
system  of  procedure  provided  in  the  State. 
People  V.  Stratum,  25  CaL  246-252.  As  to  the 
use  of  the  name  of  the  people  generally, 
367  n.,  p.  123. 

Bankrupt,  assignee  of,  action  by,  see  "Ulti- 
mate facts,"  etc,  p.  152. 

Bond.  The  complaint  should  be  upon  the 
bond,  settinff  out  the  condition  assigning 
breaches,  and  praying  for  the  debt  and  dam- 
ages.  Baker  v.  ComwoU,  4  CaL  15. 

Claim  and  daUrery,  see  ** Replevin, "infra. 

Cloud  on  title,  action  to  remove,  738, 1050, 
and  notes. 
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Contimol  ConrideraHanf  aporrmg,  when 
eotUraet  in  toHtmg.  As  it  U  only  necessary 
for  a  party  to  make  such  affirmative  aver- 
ments as  he  is  required  to  prove,  and  as  a 
written  instrument  is  presumptive  evidence 
of  a  consideration,  C,  U.  1614,  if  the  contract 
is  alleged  to  be  in  writing,  it  is  unnecessary 
to  allege  a  consideration.  McCarty  v.  Beach, 
10  Gal,  461;  Wills  v.  Kempi,  17  Cal.  101. 
Unless  where  the  performance  of  the  con- 
sideration is  a  condition  precedent:  Moort  v. 
WaddU,  34  CaL  147;  1  Saund,  PL  di  Ev.  405; 
ChiUf/s  PL  363.  It  is  essential  in  a  complaint 
on  a  contract  not  in  writing  that  it  snould 
appear  that  the  consideration  was  legally 
sufficient  to  support  the  promise  for  the  breach 
of  which  the  action  is  brought;  citing  1 
ChiUy*8  Plead.  293;  1  Saund.  PL  d;  Eh.  405; 
Lansing  v.  MeKilUp,  3  Caines,  286;  Burnet  v. 
BiscOf  4  John.  235;  Bailey  v.  Freeman,^  John. 
280;  Moore  v.  Waddle,  34  CaL  147. 

Mode  qf  averring  contract.  A  contract  may 
be  declared  on  according  to  its  lesal  effect,  or 
in  hxBc  verba,  Stoddara  v.  Treaatoell,  26  CaL 
294;  Murdoek  v.  Brooks,  38  CaL  603.  Where 
the  contract  is  in  writing  the  insertion  of  a 
copy  of  it  in  the  complaint  is  the  simplest  and 
most  satisfactory  mode  of  showing  to  the 
court  its  purport  and  legal  effect  By  such  a 
course  oyer  of  the  instrument  need  not  be 
required,  and  all  possibility  of  variance  may 
be  obviated.  Joseph  v.  HoU,  37  CaL  253.  If 
the  contract  be  not  set  out  in  hoe  verba,  de- 
fendant may,  by  the  rule  of  the  common  law, 
in  a  proper  case,  crave  oyer  of  the  instrument, 
and  if  it  appears  that  its  provisions  have  been 
misstated,  ne  may  set  out  the  contract  m  hoas 
verba,  and  demur  on  the  ground  of  the  vari- 
ance. But  where  a  plaintiff  sets  forth  the 
contract  in  the  terms  m  which  it  is  written, 
and  then  proceeds  by  averment  to  put  a  false 
construction  upon  the  terms,  the  allegations, 
as  repufipant  to  the  terms,  should  be  regarded 
as  surplusage,  to  be  struck  out  on  motion. 
Stoddard  v.  TreadweU,  26  Cal.  302.  As  to 
effect  of  setting  out  written  instrument,  if  its 
genuineness  is  not  denied  on  oath,  447-9. 

Frauds,  Statute  qf.  At  common  law  it  was 
unusual  and  unnecessary  to  allege  that  the 
contract  for  the  breach  of  which  the  action 
was  brought  was  entered  into  in  writing. 
After  the  passage  of  the  Statute  of  Frauds 
the  rule  was  as  stated  in  Chitty's  Pleadings,  270. 
'  'Where  the  contract  must  have  been  in  writing, 
under  the  Statute  of  Frauds  it  is  not  neces- 
sary in  the  declaration  to  show  that  fact, 
though  it  IB  said  to  be  otherwise  in  a  plea." 
The  authorities  in  support  of  this  doctrine  are 
very  numerous,  among  which  may  be  cited, 
Mwer  V.  Drake,  1  Caine,  45;  Nelsonv.  Dubois, 
13  John.  175;  JSUing  v.  Vanderlyn,  4  John.  237; 
Oibbs  V.  Na^  4  Barb.  449;  Martin  v.  McFa- 
din,  4  Litt.  240;  MeDoweU  v.  Delap,  2  A.  K. 
Marsh.  33.  The  rule  in  equity  was  the  same 
as  at  law.  See  Spurrier  v.  Fitzgerald,  6  Ves. 
548;  CozAne  v.  Orakam,  2  Paige,  177;  Cowksv. 
Bowne,  10  Paiffe,  526;  Champlin  v.  Parish,  11 
Paiffe,  405.  u  the  contract  stated  in  the 
dec&ration  or  bill  in  equity  was  denied,  it 
was  incumbent  on  the  plaintiff  or  oomplain- 
ant  to  prove,  by  legal  evidence,  its  existence, 
and  this  could  be  done  only  by  the  production 
or  proof  of  the  execution  and  contents  of  the 
written  agreement,  or  some  note  or  memoran- 


dum thereof  executed  aceordins  to  the  pro- 
vision of  the  Statute  of  Frauds.  The  Su- 
preme Court  held  that  it  was  not  necessary 
m  a  complaint  for  the  contract  to  be  stated  in 
any  manner  differing  from  that  which  was 
sufficient  at  common  law.  Wakefield  v.  Oreen- 
hood,  29  Cal.  599;  Vassault  v.  Edwards,  43 
CaL  463;  and  see  McDonald  y.  Mission  View 
Homestead  Association,  6th  March,  1876.  For 
labor  and  services  performed  under  a  contract 
which  is  void  under  the  Statute  of  Frauds  a 
recovery  may  be  had  bv  declaring  a  quantum 
meruit,  but  not  by  declaring  on  the  contract 
itself.  Patten  v.  Hicks,  43  C^.  509.  Although 
a  contract  between  a  borrower  and  lender  of 
money  as  to  the  time  of  its  payment  may  be 
void  under  the  Statute  of  Frauds,  yet  as  the 
borrower  has  the  lender's  money,  the  law  im- 
plies a  promise  that  he  will  repay  it  on  de- 
mand. Swfft  V.  Swift,  46  CaL  267. 

Conditions  precedent,  mode  qf  averring  pev' 
/ormanee  qf,  457. 

Breach,  averment  of.  The  breach  must  be 
averred  in  terms  sufficiently  wide  to  show  that 
the  contract  was  unperformed  to  the  extent 
eUimed.  Thus,  where  the  only  averment 
which  was  claimed  to  state  a  breach  of  a  con- 
tract to  deliver  soods,  was  the  following: 
*'  That  on  the/ourut  day  qf  December,  186j^,  at 
Pescadero  aforesaid,  the  defendant  refused  to 
deliver  said  one  thousand  sacks  of  potatoes, 
or  any  part  thereof,  to  plaintiff,"  the  court 
said  that  was  not  an  averment  of  a  breach. 
The  most  that  could  be  fairly  claimed  for  it 
was,  that  it  was  an  allegation  that  defendant 
refused  to  deliver  on  that  day.  Moore  v.  Besse, 
30  CaL  571. 

Waaers  upon  the  result  of  public  elections 
are  illegal  and  void  upon  grounds  of  public 
policy.  Pen.  C.  60.  An  action  to  obtain 
affirmative  relief  upon  a  contract  of  wager 
made  upon  the  result  of  public  election  can- 
not be  maintained.  HiU  v.  Kidd,  43  Cal.  615. 

Money,  contract  to  pay.  In  an  action  on  a 
contract  to  pay  money,  non-payment  must  be 
alleged;  a  statement  that  the  whole  amount 
is  now  due,  is  not  enough.  Roberts  v.  Tread' 
well,  5b  CaL  520. 

Waiver  qf  tort,  and  action  on  impUed  eon- 
tract.  Plaintiff  may  waive  a  tort,  and  sue  on 
the  implied  contract  created  by  the  facts. 
Perhaps  the  better  way  of  stating  the  propo- 
sition 18,  that  plaintiff  should  allege  the  exact 
facts,  and  if  they  are  such  that  an  implied 
contract  arises  upon  them,  he  is  entitled  to  in- 
troduce evidence  accordingly.  Frattv.  Clark, 
12  CaL  90;  Sheldon  v.  "  Uncle  Sam,"  18  CaL 
526;  MiUs  v.  Barney,  22  CaL  246w 

Thus,  in  Burley  v.  Tavlor,  5  Hill,  582,  Mr. 
Justice  Cowen  said:  '*  If  trover  would  have 
lain,  it  followed  that  an  action  for  money  had 
and  received  will  lie  for  the  price  or  for  the 
value  as  goods  sold  and  delivered,  at  the  elec- 
tion of  the  plaintiff; "  and  a  ^;reat  many  au- 
thorities, American  and  English,  are  cited  in 
support  of  this  doctrine;  and  see  Roberts  v. 
Evans,  43  CaL  380.  Where  plaintiff  elected 
to  proceed  against  defendants  as  factors  in- 
stead of  tort'Jeasors,  it  was  held  that  he  there- 
by ratified  the  act  of  his  agents,  Huffens 
Bros. ,  in  transferring  the  merchandise  and  Dills 
of  lading,  in  respect  of  which  the  action  was 
brought,  into  the  hands  of  defendants;  and 
that  defendants,  who  were  shown  in  the  com- 
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plaint  to  be  commission  merchants,  must  be 
considered  as  acting  as  the  authorized  con- 
signees and  commission  merchants  of  plaintiff, 
and  entitled  to  the  riffhts  and  benefite  arising 
from  this  relation.  It  followed  that  plaintiiro 
conld  only  recover  from  the  defendants  the 
net  proceeds  arising  from  the  sale  and  dispo- 
sition of  the  merchandise,  after  deductms 
the  necessary  chaises  and  disbursements,  ana 
not  the  value  of  tne  goods  at  the  time  of  a 
demand  and  refusal  to  deliver.  Lubert  v. 
CkauvUeaUj  3  Cal.  463.  And  there  is  a  dis- 
tinction as  to  an  action  for  use  and  occupa- 
tion. An  action  of  that  character  will  not 
lie,  except  where  the  relation  of  landlord  and 
tenant  exists;  or  at  all  events,  when  the  occu- 
pation is  permissive,  and  not  tortious.  Hath- 
away V.  Ayan,  35  CaL  194;  1  ChUty^s  PL  107; 
lAoyd  V.  Haugf^  1  How.  U.  S.  153;  CuHis  v. 
Treat,  21  Mame,  525;  Ryan  v.  Marth,  2  Nott 
&  McCord,  156;  Smith  v.  Stewart,  6  Johns.  46; 
Henwood  v.  Chtutman,  3  S.  &  R.  500;  Ban- 
croft  V.  WardweU,  13  Johns.  489;  Featherston' 
haiufh  V.  Bradshaw,  I  Wend.  134. 

w  here  property  is  conveyed  to  another  by 
deed  absolute  in  form,  but  under  agreement 
that  it  shall  be  only  a  security  by  way  of 
mortgage,  and  the  grantee  subsequently  sells 
the  property  as  his  own,  the  grantor  may,  if 
he  so  elects,  affirm  the  sale  and  sue  for  the 
overplus  after  payment  of  the  mortgage  debt 
Wilber  v.  Sanderson,  43  CaL  496. 

Convenloii,  see  "Trover,"  infra. 

Ooiporatlons.    A  member  of  an  incorpor- 
ated company  can  sue  the  corporation  on  a 
legal   cause  of   action.    This    right   consti- 
tutes  one  of   the  essential    differences  be- 
tween incorporated  and  unincorporated  as- 
sociations.    In  the  latter,  one  partner  can 
sue   in    equity  only,  for   an   account,   etc., 
in  respect  of  companv  matters.  Barmtead  v. 
Empire  M.  Co.,  5  CaL  300.    Default  can  be 
taken  against  a  municipal  corporation  on  the 
common  counts.     The  rules  of  pleading  are 
general.    They  are  designed  to  embrace  all 
persons,  natural  or  artificial,  capable  of  suing 
or  of  being  sued.    No  exception  is  made  of 
corporations  by  the  statute.  Oas  Company  y, 
San  Franeiseo,  9  Cal.  456;  Hunt  v.  City  qf  San 
Francisco,   11  CaL   258.     The  misnomer   of 
a  coiporation  in  any  written  instrument  does 
not  mvalidate  the  instrument,  if  it  can  be 
reasonably  ascertained  from  it  what  corpora- 
tion is  intended.  C.  C.  357.     If  a  corporation 
does  not  organize  and  commence  the  transac- 
tion of  its  business  or  the  construction  of  its 
works  within  one  year  from  the  date  of  its  in- 
corporation, its  corporate  powers  cease.    The 
due  incorporation  of  any  company  claiming  in 
good  faith  to  be  a  corporation  under  the  Civil 
Code,  and  doing  business  as  such,  or  its  ri^ht 
to  exercise  coiporate  powers,  cannot  be  m- 
quired  into,  collaterally,  in  any  private  suit  to 
which  such  de  facto   corporation  may  be  a 
pMty;  but  such  inc^uiry  may  be  had  at  the 
suit  of  the  State  on  information  of  the  attor- 
ney-eeneral.  C.  C.  358.    This  statute  furnishes 
a  nue  of  evidence.    It  is  declared  that  the 
due  incorporation  of  an  v  company  shall  not  be 
inquired  into  collaterallv  in  any  private  suit, 
etc.,  in  a  certain  case;  that  is,  when  the  com- 
pany claims  in  good  faith  to  be  a  corporation 
under  the  laws  of  this  State,  and  is  doing 


business  as  such  corporation,  etc.,  then  its  due 
incorporation  cannot  be  inquired  into  collater- 
ally. A  substantial  compliance  with  the 
requirements  of  the  statute  will  be  sufficient 
to  show  a  corporation  dejure  in  an  action  be- 
tween the  corporation  and  a  private  person. 
But  suppose  a  body  of  men  meet  and  declare 
that  tney  constitute  the  corporation,  but 
neither  subscribe  to  the  capital  stock,  nor 
adopt  articles  of  association,  nor  appoint  any 
officers,  nor  perform  any  act  in  the  organiza- 
tion of  the  corporation,  nor  transact  any  busi- 
ness as  a  corporation  except  in  demanding  a 
subsidy,  they  cannot  claim  the  benefit  of  the 
proviso,  for  they  do  not  claim  in  good  faith  to 
De  a  corporation,  and  are  not  doing  business  as 
a  corporation.  0.  <<;  V,  B»  R,  (To,  v.  Plumas 
Co,,  37  CaL  360.  "Where  there  was  no  pre- 
tense but  that  the  plaintiff  was  claiming  in 
good  faith  to  be  a  corporation  under  the  laws 
of  this  State,  and  doing  business  as  such  cor- 
poration, under  the  name  of  ''Pacific  Bank," 
the  court  held  that  neither  "its  due  incorpo- 
ration" nor  "its  right  to  exercise  corporate 
powers  "  could  be  inquired  into  coUsf erally,  in 
any  private  suit  to  wnich  it  was  a  party.  Pa- 
e{/£c  Bank  v.  De  Ro,  37  Cal.  541.  Variance 
between  name  of  corporation  sued  and  corpo- 
ration making  contract,  471. 

Death,  avggeatlon  ot,  385. 

Decree,  action  to  set  aside,  etc.    See 
"Judgment,  action  to  set  aside,"  etc,  infra. 

Demand,  when  neceaaary  to  allege.  A 
promise  by  an  indorser  or  guarantor,  after 
maturity,  to  pay  the  note,  with  notice  of  the 
laches  df  the  holder  in  not  demanding  pay- 
ment of  the  payor,  dispenses  with  the  neces- 
sity of  proving  demand  and  notice.  Curtis  v. 
Sprague,  Feb.  28,  1876.  It  is  a  general  rule 
that  when  the  possession  of  propertv  is  orig- 
inally acquired  by  a  tort,  no  demana  previous 
to  the  institution  of  suit  for  its  recovery  is 
necessary.  It  is  only  when  the  original  pos- 
session LB  lawful,  and  the  action  relies  upon 
the  unlawful  detention,  that  a  demand  is  re- 
quired. Ledlty  v.  Hays,  1  CaL  160;  Paige  v. 
O'Neal,  12  CaL  495;  Ham  v.  Henderson,  50 
CaL  367;  Sargent  v.  Sturm,  23  Cal.  360.  Thus, 
if  a  sheriff  takes  personal  property  of  a  person, 
under  a  process  against  another,  tnough  in  pos- 
session of  that  other,  he  takes  it  tortioualy,  and 
no  demand  is  necessary.  Boulware  v.  Craddock, 
30  Cal.  190;  WeUman  v.  Englisfi,  38  Cal.  583. 
Where  the  defendant  contracted  with  a  factor 
who  was  in  his  debt  for  certain  goods,  but  be- 
fore he  took  them  away  had  notice  sufficient 
to  put  him  on  inauiry,  that  a  portion  of  them 
belonged  to  anotner,  his  taking  such  portion 
was  an  unlawful  assumption  of  ownership, 
and  a  conversion  of  the  property,  and  no  de- 
mand was  necessary  previous  to  bringing 
suit  Scribery.  Masten,  11  CaL  303.  Certain 
personal  property  owned  by  plaintiff,  but 
which  was  used  by  A.  &  G.  under  a  contract 
of  hire,  was  attached  by  the  sheriff;  plaintiff 
having  made  a  demand  for  the  property  upon 
the  sheriff,  but  not  upon  A.  &  G. ,  it  was  held 
that  the  demand,  if  necessary  at  all,  was  made 
on  the  proper  person.  Woodworth  v.  KnowUon, 
22  Cal.  164.  And  where  persons  fraudulently 
intend  to  procure  goods  without  payment,  the 
fraud  \a  consummated  when  the  possession  of 
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the  goods  is  obtained  without  making  pay- 
ment on  delivery,  or  on  call,  according  to  the 
terms  of  sale.  A  payment  made  after  that 
time,  thouffh  it  miffht  satisfy  the  debt  for  the 
price  of  the  eoods,  wonld  not  remove  the 
taint  of  fraud  from  the  transaction  by  which 
the  goods  were  obtained,  and  a  demand  for 
the  goods  before  bringing  suit  is  unnecessary. 
StewaH  V.  Levy,  36  C^  165. 

A  refusal  after  a  proper  demand  by  a  tenant 
in  common  in  possession  to  admit  his  co-tenant 
into  the  possession,  is  itself  an  ouster,  and 
dispenses  with  the  necessity  of  further  proof 
on  that  point.  In  an  action  by  a  tenant  in 
common  against  his  co-tenant  to  be  admitted 
into  the  possession,  a  denial  in  the  answer  of 
the  plaintifiTs  title  and  right  of  entry  is  e(|uiv- 
alent  to  an  ouster.  But  an  ouster  established 
in  this  method  relates  only  to  the  commence- 
ment of  the  action,  and  plaintiff  can  recover  in 
ejectment  the  value  of  tne  use  and  occupation 
only  from  the  commencement  of  the  action, 
when  the  ouster  is  deemed  to  have  occurred. 
Adverse  holding  and  claim  of  title  do  not,  of 
themselves,  constitute  an  ouster  as  between 
tenants  in  common.  The  tenant,  out  of  pos- 
session, has  a  right  to  assume  that  the  pos- 
session of  his  co-tenant  is  hia  possession,  until 
informed  to  the  contrary,  either  bv  express 
notice  or  by  acts  and  dedarations,  which  may 
possibly  be  equivalent  to  notice  under  certain 
circumstances,  until  he  has  notice,  either  ac- 
tual or  constructive,  in  some  form,  that  the 
possession  of  his  co-tenant  has  become  hostile. 
It  will  be  deemed  in  law  to  have  been  amica- 
ble, notwithstanding  the  tenant  in  possession 
may,  in  fact,  have  been  holding  adverselv. 
MVUr  V.  Myer8,  46  CaL  538-9.  In  the  ab- 
sence of  such  a  denial  plaintiff  must  prove  not 
only  his  title,  but  a  demand  to  be  let  into  pos- 
session, and  a  refusal  of  demand,  that  is,  an 
ouster.  Hebrard  v.  The  J^ereon  O,  <fc  S.  M. 
Co,,  33  Cal.  290.     In  ejectment  by  landlord 

Xinst  tenant,  where  the  latter  denies  the 
intiiTs  title  in  his  answer,  no  demand  is 
necessary.     Smith  v.  Ogg  Shaw,  16  Cal.  90. 

A  denial  in  the  answer  that  the  relation  of 
trustee  and  cestui  que  trust  exists  between  the 
parties,  dispenses  with  the  necessity  of  aver- 
ring in  the  complaint,  or  proving  a  prior  de- 
mand and  refusal  Parrott  v.  Byers,  40  CaL 
614.  If  a  vendor  sells  and  conveys  land  with 
a  verbal  agreement  that  the  vendee  shall  pay 
the  nurchase-money  when  demanded,  no  de- 
mand is  necessary  before  bringing  suit  to  en- 
force the  vendor  s  lien.  Oallagher  v.  Mars,  50 
CaL  23.  As  to  money  claims:  a  party  receiv- 
ing money  to  the  use  of  another  is  nghtfuUy 
in  possession  and  cannot  be  sued  until  after 
the  same  is  demanded.  Beina  v.  Crass,  6  Cal. 
31.  In  an  action  against  an  agent  for  not  ac- 
counting, ete.,  a  request  to  account  and  pay 
over  the  balance  must  be  stated.  1  Chitt^s 
Pleadings,  Sec.  331,  and  the  cases  there  cited. 
BushneU  v.  McCauley,  7  CaL  422.  There  is  no 
necessity  for  a  demand  for  damages  in  a  suit 
against  the  sureties  upon  an  injunction  bond. 
Browner  v.  Davis,  15  Cal.  11.  In  an  action  on 
a  promissory  note,  payable  on  demand,  it  is 
not  necessary  to  aver  or  prove  an  actual  de- 
mand before  bringing  suit,  the  institution  of 
the  suit  being  a  demand.  Zeil  v.  Dukes, 
12  Cal.  479;  J^ory  on  Promissory  Notes,  Sec 
29.     The   same   rule    is   applied   to   other 


instruments  for  the  payment  of  money.  Ral" 
leek  V.  Moss,  22  Cal.  278;  Oibbs  v.  Southam,  6 
Bam.  and  AdoL  911;  Baugfian  v.  Oraham,  1 
How.  220;  Husbands  v.  Vincent,  5  Har.  268; 
Wyman  v.  Fowler,  3  McLean,  467;  Dyer  v.  Bich, 
1  Met  180.  Where  defendant  agreed  to  pay 
a  sum  of  money  in  grain  at  the  market  price 
on  a  certain  day  named,  it  was  held  that  after 
the  day  named  the  plaintiff  was  under  no  ob- 
ligation to  receive  payment  in  grain,  and  no 
demand  of  the  grain  by  him  was  necessanr. 
The  amount  became  a  debt  in  money  from  the 
time  of  default.  Marshall  v.  Ferguson,  23  CaL 
69;  Goodwin  v.  Holbrook,  4  Weni  377;  Peck  v. 
Hubbard,  11  Vermont,  612;  Townsendy.  Wells, 
3  Day.  327;  2  Parsons  on  Contracts,  163.  In 
pleacungs  in  common-law  actions,  whenever  a 
special  demand  was  necessary,  the  general 
averment  of  "often  requested,  etc.,  was  not 
sufficient.  In  a  case  where  there  was  a  spe- 
cific averment  in  the  complaint  that  defend- 
ants were  requested  and  refused  to  pay  the 
amount,  whicn  fact  was  not  denied  by  the 
answer,  and  the  complaint  was  duly  sworn  to, 
the  Supreme  Court  declined  to  aUow  an  ob- 

J'ection  to  be  raised  to  the  averment  for  the 
irst  time,  after  verdict  and  judgment,  in  the 
appellate  court  Mills  v.  Barney,  22  CaL  251. 
As  to  the  form  in  which  a  demand  and  re- 
fusal should  be  alleged :  where  plaintiff  averred 
that  defendant  h^  failed,  rrfused  and  ne- 
glected so  to  return  certain  personal  prop- 
erty to  plaintiff,  but  had,  since  a  day 
named,  ¥rron^ully  kept  and  detained  said 
property  and  the  whole  thereof  from  plaintiff, 
and  still  kept  and  detained  the  same,  this 
was  held  not  intended  to  be  tbe  averment  of  a 
special  and  formal  demand  and  refusal  to  de- 
liver within  the  meaning  of  the  law  applicar 
ble  to  pleadings  in  this  class  of  actions.  Camp* 
bell  V.  Jones,  38  Cal.  509^11.  A  draft  which 
does  not  specify  the  kind  of  money  in  which 
it  is  payable,  is  payable  in  currency,  whether 
drawn  abrotid  or  not;  and  a  demand  of  pay- 
ment thereof  in  gold  coin  by  a  notary,  with  a 
Srotest,  etc,  is  not  sufficient  to  charge  the 
rawer.  Langenberger  v.  Krceger,  48  Cal.  150. 
Where  a  demand  is  necessary,  the  mere  fact 
that  a  greater  sum  is  demanded  than  the  party 
is  entitled  to,  will  not  defeat  the  action,  un- 
less the  defendant  shows  that,  upon  such  de- 
mand, he  offered  to  pay  the  sum  the  plaintiff 
was  really  entitled  to,  and  that  it  was  refused: 
DvdUy  V.  Thomas,  23  Cal.  370;  and  then  it 
seems  only  to  affect  the  question  of  costs.  1030. 
As  to  suits  by  stockholders  in  corporations, 
so  long  as  the  corporation  is  willing  to  per- 
form its  duty  towards  its  stockholders  by  in- 
stituting and  conducting  in  good  faith  the 
necessary  legal  proceedings  to  recover  moneys 
misapplied  by  the  trustees,  etc,  the  stock- 
holders have  no  cause  to  complain;  but  if  the 
corporation,  after  a  proper  demand,  refuses  to 
institute  the  action,  the  stockholders  may  sue 
in  their  own  names.  It  is  therefore  necessary 
in  an  action  by  a  stockholder  in  such  cases  to 
aver  a  demand  and  refusal.  Cogswell  v.  BuU, 
39  CaL  324.  Where  a  demand  is  made  by 
attorney,  the  party  has  a  right  to  require 
reasonable  evidence  of  the  authority  oi  the 
individual  to-make  it;  but  if  no  exception  is 
token  at  the  time,  then  a  subsequent  com- 
mencement of  a  suit  by  the  party  in  whose 
behalf  it  was  made,  claiming  under  such  de- 
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msnd,  is  a  ratification  of  it,  and  is  prima 
facie  evidence,  at  least,  that  it  was  made  bv 
his  authority.  Baxter  v.  MeKinlay,  16  Cal. 
77;  Payne  v.  Smith,  12  N.  H.  34;  Connah  v. 
Hale,  23  Wend.  46^.  As  to  the  necessity  of 
demanding  a  deed,  see  457  and  notes. 

Dotainer,  unlawful,  115^1179.   Ck>mplaint 
in,  lie& 

DetiiiTie,  see  Replevin,  infra. 

I>iaabillit7,  suggestion  of,  385. 

Divoroe,  827  n. 

Sgeotment  Ejectment  is  maintainable 
only  for  corporeal  hereditaments.  THUmghast^s 
Adams,  p.  19.  A  municipal  coiporation,  enti- 
tled to  the  possession  and  control  of  streets  and 
public  places,  may,  in  its  corporate  name,  re- 
cover same  in  ^ectment,  San  Frandeco  v.  Sul- 
livan, 50  CaL  603.  itn  exclusion  of  plaintiff 
from  entering  on  land  except  on  the  payment 
of  a  toll,  and  then  only  tor  the  puipose  of 
passing  over  the  same,  is  a  disseisin.  Wood  v. 
Truekee  T,  Co.,  24  CaL  488;  Mahon  v.  S.  B. 
T,  B,  Co.,  49  Cal.  272.  Plaintiff  must  show 
legal  title;  an  equitable  title,  as  under  an 
agreement  to  transfer  without  actual  convey- 
ance, is  not  sufficient  Felger  v.  Coward,  35  CaJ. 
650;  Lawrence  v.  Webster,  44  CaL  386;  San 
Felipe  M.  Co.  v.  Belshaw,  49  CaL  655.  He 
can  only  recover  on  such  title  as  he  held  at 
the  commencement  of  the  action.  Sac.  Sav. 
Bank  v.  Hynes,  50  CaL  200.  A  mere  equita- 
ble title  to  hmd,  if  it  is  of  such  a  character  as 
entities  the  holder  to  the  possession  in  equity, 
is  a  sufficient  defense  to  an  action  for  the  pos- 
session brought  even  by  the  holder  of  the 
legal  tide;  for,  whenever  a  right  claimed 
under  the  rules  of  the  common  law  is  denied, 
or  governed,  or  controlled  by  the  principles 
administered  by  courts  of  equity,  the  latter 
will  prevail  over  the  former,  and  it  is  the  duty 
of  the  courts  in  administering  justice  to  decide 
and  render  judgment  aocordin^y;  It  may 
therefore  be  the  dut^  of  the  plaintiff  to  show 
both  a  legal  and  equitable  right  to  the  posses- 
sion before  he  can  recover.  WaUs  v.  rTosen- 
cro/t,  22  Cal.  615. 

Where  a  person,  with  intention  to  take  up 
a  tract  of  public  land  under  the  possessory 
act  (Stats.  1852,  p.  158),  filed  his  affidavit  of 
location,  and  within  ninety  days  thereafter 
hauled  lumber  upon  the  ground  for  a  house, 
and  such  lumber  was  removed  during  the 
night,  and  on  his  attempting  to  replace  it 
next  day  he  was  driven  off  with  threats  of 
violence  by  a  band  of  armed  men:  Held,  that 
he  had  obtained  no  rights  which  would  enable 
him  to  maintain  ejecUnent  against  those  who 
drove  him  off. 

The  possessory  statute  {Stats.  1852,  ^.  158) 
conferred  no  rignt,  such  as  would  maintain 
ejectment,  upon  a  settler,  until  all  the  acts 
reaulred  by  it  had  been  performed.  And  it 
did  not  affect  the  question  that  he  had  been 
prevented  by  force  or  otherwise  from  making 
nis  intended  improvement.  Crowell  v.  Lan- 
franco,  42  CaL  654.  If  plaintiff  and  defend- 
ant both  enter  under  conveyances  from  a  com- 
mon grantor,  it  is  unnecessary  for  the  plaintiff 
to  deraign  his  tide  from  the  paramount  source 
of  title.  Whitman  v.  Steiger,  46  Cal.  258.    But 


it  was  held  that  where  an  amended  complaint 
in  ejectment  set  up  title  acquired  after  the 
commencement  of  the  suit,  and  a  judgment 
by  default  was  regularly  entered,  the  judg- 
ment was  valid.  Smith  v.  BilleU,  15  Cal.  iS. 
In  Kile  V.  Tubbs,  32  CaL  339,  it  was  held  that 
to  recover  in  ejectment  plaintiff  must  not  only 
have  a  risht  of  entry  at  the  trial,  but  must  have 
had  it  when  the  suit  was  brought. 

One  tenant  in  common  mav  maintain  eject- 
ment against  the  others.  W  here  a  deed  is  of 
a  given  quantity  of  land,  parcel  of  a  lar^r 
tract,  ana  the  deed  fails  to  locate  the  (quantity 
so  conveyed  by  a  sufficient  description,  the 
grantee  on  delivery  of  the  deed  becomes  in- 
terested in  all  the  lands  embraced  within  the 
larger  area  as  tenant  in  common  with  his 
grantor,  and  as  such  tenant  the  grantee  can 
claim  a  partition  under  proceedings  instituted 
for  that  purpose,  or  a  partition  may  be  made 
by  amicaole  agreement  between  the  parties; 
and  if  the  grantor  or  his  grantees  exclude  him 
from  the  possession,  he  may  maintain  eject- 
ment against  them.  Latorence  v.  BaUou,  37 
CaL  620;  Lick  v.  O'Donnett,  3  Cal.  59;  Oihbs 
V.  Swift,  12  Cush.  393;  Sheafe  v.  WaiU,  30  Vt. 
735;  Jackson  v.  Livingston,  7  Wend.  136;  Cor^ 
bin  V.  Jadcmm,  14  Wend.  619;  Long  Island  B. 
B.  Co.  V.  Conklin,  29  N.  Y.  572.  But  in  such 
case*phdntiff  must  allege  an  ouster  by  de- 
fendant. Ewald  V.  Corbett,  32  CaL  499. 

If  plaintiff  is  a  tenant  in  common  with  per- 
sons other  than  defendant,  and  defenaaut 
tortioudy  enters  and  ousts  him,  he  may  re- 
cover the  whole  premises  as  against  defend- 
ant, and  he  is  not  precluded  from  doing  so  by 
the  fact  that  the  aefendant  has  acquired  by 
adverse  possession  the  title  of  the  other  ten- 
ants in  common.  Chipman  v.  Hastings,  50  Cal. 
310.  Lttudlord  against  Tenant,  see  * '  Lessor  and 
Lessee, "  inhu.  Tenants  in  common,  etc. ,  may 
unite  as  plaintiffs,  381;  also  see  '|  Demand. ' 
A  complaint  by  an  executor  in  ejectment  is 
not  necessarily  defective  because  it  fails  to 
allege  any  title  in  the  testator,  as  neither  the 
legiu  title  nor  the  right  of  possession  may  have 
been  in  him  at  his  death,  and  yet  botn  may 
have  been  afterwards  acquired  by  the  executor 
as  such.  Where  a  complaint  in  ejectment  by 
an  executrix,  after  setting  forth  the  will,  its 
probate  and  issuance  of  letters,  averred  that 
oy  virtue  thereof,  she,  as  executrix,  possessed 
herself  of  the  real  estate  of  the  testator,  and 
that  she  ever  since  had  been  and  was  the 
owner,  seised  in  fee  of  an  estate  of  inheritance 
therein,  both  as  such  executrix  and  heir  at 
law,  and  was  entitled  to  the  possession  there- 
of, it  was  held  a  sufficient  averment  of  seisin 
and  right  of  possession  in  her  capacity  of  ex- 
ecutrix. Salmon  v.  Wilson,  41  CaL  595.  Where 
the  husband  sold  the  homestead  to  plaintiffs, 
who  brought  ^ectment,  and  being  defeated 
on  the  ground  that  it  was  '*  homestead,**  plaint- 
iffs contended  that  they  were  entitled  to  the 
excess  of  the  value  of  tne  premises  over  |5000, 
the  amount  exempted  by  nomestead  law,  the 
court  said  if  the  plaintiffs  had  aify  rights  they 
must  establish  them  in  a  different  action. 
They  could  take  nothing  by  a  suit  in  eject- 
ment. Cook  V.  MeChristian,  4  Cal.  27.  The 
property  must  be  described  so  as  to  enable  the 
officer,  upon  execution,  to  identifjr  it,  455. 
In  ejectment  it  need  only  be  alleged  that  the 
plaintiff  is  seised  of  the  premises,  or  some  es- 
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tate  therein,  as,  in  fee,  or  for  life,  or  for  ^eani, 
and  that  the  defendant  was  in  possession  at 
the  commencement  of  the  action.  The  seisin 
is  the  fact  to  be  alleged.  It  is  a  pleiadable  and 
issuable  fact,  to  be  established  by  conveyances 
from  a  paramount  source  of  title,  or  oy  evi- 
dence of  prior  possession.  It  is  the  ultmiate 
fact  upon  whicn  the  claim  to  recover  depends, 
and  it  is  facts  of  this  character  which  must  be 
alleged,  and  not  the  prior  or  probative  facts 
which  go  to  establish  them,  it  is  the  ulti- 
mate facts,  which  could  not  be  struck  out  of  a 
pleading  without  leaving  it  insufficient,  and 
not  the  evidence  of  those  facts,  which  must  be 
stated.  The  riffht  of  the  possession  follows  as 
a  conclusion  of  law  from  the  seisin,  and  need 
not  be  alleged.  *  The  possession  of  the  defend- 
ant b  of  course  a  pleadable  and  issuable  fact, 
and  the  only  question  of  difficulty  arises  from 
the  supposed  necessity  of  negativiug  its  possi- 
ble rightful  character.  If  the  ^fendant's 
holding  rests  upon  any  existing  right,  he 
should  be  compelled  to  show  it  affirmatively, 
in  defense.  The  right  of  possession  accom- 
panies the  ownership;  and  from  the  allegation 
of  the  fact  of  oMmershin,  which  is  the  dlesa- 
tion  of  seisin  in  "oroinary  languase,"  tne 
right  of  present  possession  is  presumed.  Payne 
d:  Dewey  v.  Treadwell,  16  Cal  243;  ffaiaht  v. 
Green,  19  CaL  118;  Salmon  v.  Symonda,  24 
CaL  266;  McCarthy  v.  YaU,  39  Cal.  686; 
KOler  v.  Euh  de  Ocana,  48  Cal.  638.  As 
to  allegation  that  plaintiff  is  the  "owner" 
being  mifficient  Qarwood  v.  HaMmga,  38  CaL 
2I& 

If  plaintiff  attempt  to  set  forth  in  his  com- 
plaint a  specific  deraignment  of  his  title,  he 
must  aver  every  fact  that  he  could  be  required 
to  prove.  Where  one  of  the  links  of  his 
chain  of  title  set  out  in  the  complaint  is  a 
will,  the  complaint  must  aver  that  the  will 
has  been  admitted  to  probate.  Castro  v.  Bichr 
ardaon,  18  CaL  478.  If  he  aUese  his  title  and 
fails  to  establish  it,  he  must  fail.  Talbert  v. 
Hopper,  42  CaL  ^102.  If  he  allege  seisin 
generally  as  above  suggested  he  may  offer  to 
prove  a  documentary  title;  and  if  he  fail,  may 
rely  on  prior  possession.  Morton  v.  Folger, 
15  Cal.  283. 

Where  plaintiff  relied  upon  the  adverse 
possession  of  the  demanded  premises  by 
nimself  and  his  grantor  for  the  period  of  five 
Tears  prior  to  the  commencement  of  the  suit, 
out  only  averred  his  ownership  in  fee  and 
right  to  the  possession  of  the  land  at  the 
date  of  the  commencement  of  the  suit,  it 
was  held  he  might  prove  any  facts  which 
would  entitle  him  to  possession  at  that  time. 
The  averment  that  the  plaintifTs  grantor  had 
been  in  possession  for  more  than  five  years 
would  have  been  superfluous.  OiUe^pie  v. 
Jones,  47  Cal.  263.  If  plaintiff  alleges  that 
defendant  is  in  possession  he  cannot  say  that 
defendant  was  not  in  possession,  if  defendant 
relies  on  adverse  possession  as  a  defense. 
Latorence  v.  Ballou,  50  Cal.  258. 

An  allegation  in  a  complaint  that  the 
plaintiff  **  assumed  to  and  did  exercise  acts  of 
control  over  and  possession  of  portions  "  of  a 
tract  of  land,  is  not  eauivalent  to  an  aver- 
ment that  the  plaintiff  nad  actual  possession 
of  the  tract  of  land  or  any  part  of  it.  Brennan 
V.  Ford,  46  Cal.  8. 

If  both  parties  rely  on  a  paper  title,  plaint- 


iff cannot  recover  unless  he  shows  the  better 
title.  Irvfiny,  Toume,  42  Cal.  331. 

If  the  plaintiff  in  ejectment  relies  on  a 
paper  title,  the  defendant  maj  show  the  true 
title  to  be  outstanding  in  a  third  person  with- 
out connecting  himself  with  it.  Cranmer  v. 
Porter,  41  CaL  463;  and  see  437  note,  "Eject- 
ment." 

The  date  at  which  the  plaintiff's  right  ac- 
crued, or  the  defendant's  occupation  com- 
menced, is  only  material  with  reference  to  the 
claim  for  mesne  profits.  Yount  v.  HoweU,  14 
Cal.  465;  Stark  v.  BarreU,  16  Cal.  366;  Cottier 
V.  Corbett,  15  CaL  185.  Ejectment  must  be 
brought  against  the  person  who,  at  the  com- 
mencement of  the  action,  withholds  the  pos- 
session. Mahoney  v.  Middleton,  41  CaL  53; 
Oamer  v.  Marshall,  9  Cal.  270;  Burke  v.  Table 
Mountain  Water  Co.,  12  CaL  403;  DutUmx. 
Warschauer,  21  Cal.  609;  Fogartyy,  Sparks, 
22  Cal.  148;  Owen  y.J'owler,  24  CaL  192; 
LyU  V.  BoUins,  25  Cair  440.  As  to  making 
landlord  a  party,  379,  ante.  A  man-servant 
or  employ^  may,  in  one  sense,  have  the  oc- 
cupation of  the  premises  of  which  he  has  no 
control,  and  in  which  he  claims  no  right;  but 
his  occupation  is  the  occupation  of  his  em- 
ployer, within  the  meaning  of  that  tepi,  as 
employed  when  treating  of  the  action  of 
ejectment.  Hawkins  v.  Beichert,  28  CaL  536; 
Polaek  V.  Mansfield,  44  Cal.  36. 

The  possession  to  be  shown  in  the  defend- 
ant in  an  action  of  ejectment  need  not  be  ac- 
tual,  as  contradistinguished  from  constructive, 
in  its  character.  Noe  v.  Card,  14  CaL  609; 
Crane  y,  Ohhrarddli,  45  Cal.  236.  An  action  of 
ejectment  may  be  brought  gainst  an  officer 
01  the  army  of  the  United  States  who  is  in 
possession  of  the  demanded  premises  for  the 

Surposes  of  a  military  camp  or  fortification  un- 
er  the  direction  of  the  Secretary  of  War  or 
the  President  of  the  United  States.  Polaek  v. 
Maw^ld,  44  Cal.  36.  One  who,  without  the 
permission  of  the  grantee,  takes  possession  of 
land  within  the  boundaries  of  a  Mexican  grant, 
whether  perfect  or  inchoate,  before  the  final 
survey  is  made  by  the  United  States,  is  guilty 
of  an  ouster,  although  when  he  entered  into 
possession  he  was  informed  by  the  grantee 
that  the  possession  so  taken  was  not  within 
the  limits  of  the  ^rant  Love  v.  Shartzer,  31 
Cal.  487.  If  in  ejectment  the  defendant  ad- 
mits in  hb  answer  that  he  is  in  possession  of 
a  portion  of  the  demanded  premises,  it  is  not 
necessary  for  the  plaintiff  to  prove  his  posses- 
sion. Salmon  v.  Wilson,  41  Cal.  595;  McCreery 
y.  Everding,  44  Cal.  284.  But  it  is  indispens- 
able that  it  should  in  some  Wliy  appear  that 
defendant  was,  at  the  commencement  of  the 
suit,  in  possession  of  some  part  of  the  tract  to 
which  the  plaintiff  establishes  his  title. 
Broum  v.  Braekett,  45  CaL  173.  Misjoinder, 
non-joinder,  etc.,  430  and  note.  Ejectment, 
order  for  party  to  make  survey  of  property  in 
dispute,  742-3. 

Bstoppel,  1908  n. 

Ezeoutor,  see  "Administrator,"  "Eject- 
ment," supra. 

FerooioQs  animals.  It  is  not  necessaiy  to 
allege  that  defendant  owned,  but  merely  that 
he  kept  the  dog  or  other  animaL  WWdnson 
y,  Parrott,  S2  Cal.  102. 
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Forolble  entry,  eto.,  115^—1179. 

FranohlBe.  In  an  action  for  distarbing 
plaintiiTB  franchise  in  a  licensed  f eny,  by  run- 
ninff  another  f errv  within  the  Ihnit  forbidden 
by  ULW,  it  was  held  that  the  complaint  Bhonld 
hare  alleged  that  the  defendant  ran  his  ferry 
for  fee  or  reward,  or  the  promise  or  expectation 
of  it,  or  that  he  ran  it  for  other  than  his  own 
personal  use  or  that  of  his  family;  and  a  judg- 
ment founded  on  a  complaint  defective  in  this 
respect  was  reversed.  Hanson  v.  WM,  3 
CaL  237.  The  eighteenth  section  of  an  act  of 
1855,  provided  iSsX  any  person  who  should 
run  a  ferry  for  compensation  without  having 
first  obtained  a  license,  should  be  guilty  of  a 
misdemeanor,  and  should  be  punished  by  a 
fine,  not  exceeding  |500.  The  sixth  section 
provided  that  no  ferry  or  toll  bridge  should 
DC  established  within  one  mile  immediately 
above  or  below  a  r^ularly  established  ferry  or 
toll  bridge,  unless  it  was  required  for  the  pub- 
lic convenience,  etc.  It  was  contended  that 
this  section  conferred  on  the  party  an  exclu- 
sive privilege,  and  that  he  might  maintain  a 
civil  action  against  any  one  who  intruded 
upon  or  injured  the  franchise;  but  the  court 
held  this  was  not  the  true  operation  of  the 
statute;  it  conferred  only  a  limited  right  upon 
the  party,  for  the  protection  of  which  provision 
was  made  by  inaictment;  that  where  a  new 
light  is  introduced  by  statute,  the  party  com- 
plaining of  its  violation  is  confined  to  the  stat- 
utory remedy  so  far  as  the  courts  of  common 
law  are  concerned.  If,  however,  the  ri^ht  ex- 
isted at  common  law,  the  remedy  provided  by 
statute  is  merely  cumulative.  Wardy,  Sever- 
ance, 7  CaL  128;  Long  v.  SeoU,  1  Blackford,  < 
405;  Almy  v.  Harris,  5  Johns.  175;  Shorter  et 
oL  v.  Smith  et  al.,  9  Ga.  517;  Peot^  v.  Cray- 
cro/l,  2  CaL  243.    The  court  also  said  that  ferry 

Srivileges  were  created  by  statute  of  this 
tate,  and  no  remedy  by  an  action  on  the  case 
was  given;  that  they  did  not  wish  to  be  un- 
derstood as  deciding  that  the  party  aggrieved 
might  not  resort  to  equity  for  relief;  for  under 
the  decision  in  the  case  of  Norris  v.  The  Farm- 
eri  aitd  TeaantAeri  Oompany,  decided  October 
Term,  1856,  that  riffht  was  directly  affirmed. 
Ward  V.  Severaatiee^  7  CaL  128. 

IVaud.     To  maintain  an   action  on  the 
ground  of  fraud,  it  is  not  sufficient  simply  to 
aver  fraud,  but  the  facts  and  circumstances 
eonstitutinff  the  fraud    must  be  set   forth. 
Kinder  v.  Maey,  7  CaL  207;  Davis  v.  Robinson, 
10  Col.  412;  Oakland  v.  Carpentier,  21  CaL 
666;   Castle  v.  Bader,  2S  CaL  77;  SempU  v. 
Hagar,  27  CaL  166;  Kent  v.  Snyder,  30  CaL 
674;  Perkins  v.  Center,  35  CaL  726;  O.  «t  V. 
B,  R.  Co.  V.  Plumas,  37  Cal.  363;  Sac.  A  B.  v. 
Hynes,  50  Cal.  202.     Plaintiff  is  not  required 
by  this  rule  to  allege  with  minuteness  all  the 
particulars  and   circumstances   which    con- 
stitute the  evidence  of  the  alleged  fraud,  but 
he  must  make  the  char^  with  sufficient  dis- 
tinctness to  enable   his  adversary  to  come 
prepared  with  his  evidence  upon  the  general 
questions   of   fraud   which  will   be   raised. 
Uapuro  v.  Builders'  Ins,  Co.,  39  CaL  125.     An 
act  of  the  Lesislature  is  not  subject  to  attack 
on  the  gronnd  of  fraud.   Sherman  v.  Story,  30 
CaL  »56;  O.  *fr  V.  i?.  R-  Co.  v.  Plumas  Co.,  37 
CaL  363. 


Fraud  without  damaee  gives  no  cause  of 
action.  Herron  v.  Hughes,  25  CaL  559;  Mor- 
rison V.  Lods,  39  Cal.  385.  A  simple  con- 
spiracy, however  atrocious,  unless  it  results 
in  actual  damage  to  the  party,  never  was  the 
subject  of  a  civil  action;  and  though  such 
conspiracy  be  charged,  the  averment  is  im- 
matorial,  and  need  not  be  proved.  Herron  v. 
Httqhes,  25  CaL  559;  Hutehins  v.  Hutchins,  7 
Hill,  104.  Where  two  or  more  are  sued  for 
a  wrong  done,  it  may  be  necessary  to  prove 
previous  combination  in  order  to  secure  a 
joint  recovery,  but  it  is  never  necessary  to 
allege  it,  and  if  alleged,  it  is  not  to  be  con- 
sidered as  of  the  gist  of  the  action;  that  Ues 
in  the  wrongful  and  damaging  act  done. 
Herron  v.  Hughes,  25  Cal.  559. 

Gk>ld  ooin,  eto.,  allegations  to  o))tain  judg- 
ment in,  667. 

Goods  sold,  eto.;  liqnon.  By  chap, 
cccxlv,  approved  20th  March,  1874  {Stais. 
1874,  p.  509),  the  purchase  of  or  sale  and  de- 
livery of  any  spirituous  or  malt  liquors,  wine 
or  cider,  by  retail  or  by  the  drink,  is  declared 
to  be  an  invalid  consideration  for  any  promise 
to  pay,  or  assumpsit  of  account  therefor,  when 
the  amount  of  such  account  or  demand  ex- 
ceeds five  dollars;  and  no  court  in  any  action 
at  law  is  to  render  iudgment  for  a  greater 
amount  than  five  dollars  for  the  sale  at  retail, 
or  by  the  drink,  of  any  spirituous  or  malt 
liquore,  wine  or  cider,  together  with  costs; 
but  nothing  in  that  act  is  to  be  construed  to 
affect  in  any  manner  debts  contracted  prior 
to  its  passage. 

Guardian,  action  by,  for  injury  or  death  of 
ward,  376-7.    Wasto  by»  732. 

Heirs  or  representatives,  action  by,  for 
death  of  a  person,  377. 

Husband  and  wile,  370,  371. 

Indebitatos  assumpsit  The  following 
was  a  complaint  upon  which  judgment  was 
rendered  byd^ault  m  favor  of  plaintiff.  "The 
plaintiffs  above  named  complain  of  the  de- 
lendant,  and  for  cause  aver  that  on  the  11th 
dav  of  Auffust,  1863,  the  defendant  was  in- 
debtod  to  tne  plaintiffs  in  the  sum  of  $100420 
on  an  account  for  goods  sold  and  delivered  by 
the  plaintiffs  to  the  defendant  at  his  request 
in  tne  city  of  Santa  Barbara;  and  that  no 
part  thereof  has  been  paid,  and  that  there  is 
now  due  them  thereon  from  the  defendant  the 
sum  of  $1004.20,  with  interest  thereon  from 
the  11th  dav  of  August,  1863.  Wherefore 
they  demand  judgment  as  against  the  de- 
fendant in  the  sum  of  $1004.20,  with  interest 
from  the  11th  day  of  August,  1863,  with  costs." 
Notwithstanding  that  the  statute  savs  the 
complaint  is  to  contain  a  statement  of  /acts, 
and  that  the  Supreme  Court  has  frequently 
decided  against  the  sufficiency  of  allegations 
of  conclusions  of  law,  as  not  being  allega- 
tions of  facts  within  the  statute;  and  notwith- 
standing, also,  the  limits  the  Supreme  Court 
has  placed  upon  the  doctrine  of  stare  decisis 
(45  n.  ante),  they  held  the  above  count  suffi- 
cient Abadie  v.  CarrUh,  32  CaL  172;  Fre^ 
horn  V.  Olaxier,  10  Cal.  338;  DeWiU  v.  Pwter, 
13  CaL  171;  Higgins  v.  WwtsU,  18  Cal.  333; 
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WiUnns  v.  Stidffer,  22  Cal.  235.    This  decision 
was  Quite  recently  affirmed.  Magee  v.  Kcut, 
49  Cal.  141.     The  common-law  rule  was,  that 
wherever  a  consideration  was  executed  for 
which  a  debt,  payable  at  the  time  of  action, 
had   accrued  due  either  under  an  express 
promise  or  one  implied  by  law,  the  debt  might 
De  sued  for  in  an  indebitatus  count  Clark  v. 
Bulmer,  11  M.  &  W.  243;  Beverly  v.  Lineoln 
OaaCo.,  6  A.  &  E.  837;  MusneU  v.  BeU,  10  M. 
&  W.  340.    And  therefore,  wherever  the  terms 
and  conditions  of  any  special  agreement,  how- 
ever complicated,  haa  been  performed  and 
satisfied,  so  as  to  leave  a  debt  one  to  plaintiff, 
he  might  sue  in  an  indebitatus  count,  reserv- 
ing the  contract  and  the  completion  of  it  to 
be  proved  in  evidence.    The  result  of  the 
decisions  above  seems  to  be  that  indebitatus 
counts,  alleging  indebtedness  as  a  conclusion 
of  law,  will  be  upheld  as  under  the  common 
law  system;  and  that  the  Supreme  Court  will 
hold,  that  in  an  indebitatus  count,  indebted- 
ness is  a  fadf  whilst  in  other  counts  it  is  not, 
but  a  conclusion  of  law.     If  there  has  been 
any  deviation  from  the  contract,  an  indebi- 
tatus count  upon  it  is  undesirable,  to  sav  the 
least,  for  plaintiff  must  introduce  in  evidence 
the  contract;  and  if  it  has  not  been  wholly 
lost  sight  of  in  the  services  as  performed,  the 
rates  and  terms  of  compensation  fixed  in  the 
contract  will  be  the  measure  of  damages  so 
far  as  the  same  can  be  traced  in  the  perform- 
ance.   He  must,  of  course,  prove  the  perform- 
ance of  all  his  part  of  the  contract,  except  so 
far  as  the  same  has  been  deviated  from  by 
consent.    The  contract,  therefore,  constitutes 
the  basis  of  the  action;  and  under  the  rule 
ihat  the  evidence  offered  must  correspond  • 
with  the  allegation,  the  contract  idiould  be 
«et  forth  in  the  complaint,  together  with  the 
necessary  alle^tions  of  deviation,  perform- 
ance, etc.^  which  the  plaintiff  must  prove, 
instead  of  the  general  allegation  that  the  de- 
fendant is  indebted  to  the  plaintiff  for  work 
and  labor,  etc. 

The  principles  upon  which  this  case  was 
decided  seem  irreconcilable  with  those  upon 
which  indebitatus  counts  have  been  generally 
supported,  though  there  was  an  element  in  this 
case,  viz. ,  the  not  giving  of  a  promissory  note 
under  the  contract,  which  may  be  sufficient « 
to  support  the  decision.  It  was  held  that 
where  the  entire  performance  of  a  special  con- 
tract has  been  prevented  bv  one  of  the  parties, 
or  where  its  terms  have  been  varied  bv  the 
agreement  of  both  parties,  the  action  should 
be  for  work,  etc,  in  indebitatus assumpsUf  and 
not  upon  the  contract.  The  contract  may  be 
adduced  in  evidence  by  either  party  as  an 
admission  of  the  standard  value,  or  as  proof 
of  any  other  fact  necessary  to  the  recovery, 
and  should  be  allowed  to  go  to  the  jury  when- 
ever it  can  aid  them  in  atUiining  a  sound  con- 
clusion. Beynolds  v.  Jaurdam^  6  CaL  111. 
Plaintiff  must  not  insert  a  number  of  causes 
of  action  in  one  indebitatus  count  without  any 
specification  of  the  sums  due  upon  each,  or 
the  count  will  be  demurrable.  Buckingham  y. 
Waters,  14  CaL  147.  And  where  a  complaint 
framed  in  indebitatus  assumpsit  for  work  done, 
money  paid,  etc.,  did  not  snow  how  much  was 
owing  for  work,  how  much  money  was  paid 
in  the  State,  how  much  out  of  the  State  (the 
claim  being  for  both),  the  Supreme  Court  held 


that  the  court  below  was  not  in  error  in  open- 
ing a  default  on  such  complaint.  Watson  v. 
S,  F.  etc,  Co.,  41  CaL  19.  In  cases  where  tn- 
debitatus  assumpsit  is  admissible,  if  the  count 
is  deemed  too  general,  the  defendant  can  ob- 
tain an  order  upon  plaintiff  to  furnish  partic- 
ulars, 454.     Freeborn  v.  Olazer,  10  CaL  338. 

Indemnity,  whan  neoeMaxy.    In  case  of 
the  loss  or  destruction  of  ne^tiable  paper,  the 

Slaintiff  cannot  maintain  his  action  without 
rst  indemnifying  the  defendant  'Hie  proper 
course  is  for  the  plaintiff  to  prepare  and  tender 
before  suit  reasonable  indemnity.  If  it  be  re- 
fused he  can  then  sue,  alleging  the  tender  and 
refusal,  and  keep  the  tender  ffood  by  filing  the 
bond  in  court.  If,  at  the  trial,  the  court  shall 
be  of  the  opinion  that  the  indemnity  is  reason- 
able and  sufficient,  he  will  be  entitled  to  judg- 
ment, with  costs.  But  he  may  sue  and  offer 
in  his  complaint  to  give  such  indemnity  as 
the  court  ma^  adiudge  reasonable;  and  upon 
complying  with  tne  order  of  the  court  in  tnat 
respect,  take  his  judgment,  but  without  costs. 
Randolph  v.  Harris,  28  Cal.  563,  566,  and 
cases  there  cited. 

Inaaranoe,  poUoy  of:  fire.  If  an  insurance 
policy  provides  that  it  shall  be  void  if  the  in- 
terest of  the  assured  is  other  than  the  entity 
sole  ownership,  a  complaint  on  the  policy 
which  describes  the  property  insured  as  the 
plaintiff's  property,  and  avers  that  he  had  an 
interest  in  it,  and  all  thereof,  and  says,  *'all 
thereof  being  the  property  of  the  plaintiff," 
contains  sufficient  allegations  of  ownership. 
An  averment  in  a  complaint  on  a  policy  of 
insurance,  that  the  loss  sued  for  was  caused 
by  fire,  and  not  by  the  falling  of  any  building, 
is  equivalent  to  an  averment  that  it  was  not 
caused  by  a  fire  which  ensued  from  the  falling 
of  a  building.  Ferrer  v.  Home  M,  I,  Co,,  47 
Cal.  416. 

Intenrentloii,  387. 

Judgment,  aotion  on.  An  action  may  be 
brought  upon  a  judgment  or  decree:  Atms  v. 
Hoy,  12  CaL  19;  and  the  fact  that  the  decree 
was  for  a  divorce  and  for  alimony  makes  no 
difference.  Deuprey  v.  Deuprey,  23  CaL  354. 
It  is  unnecessary  to  aver  in  the  complaint  that 
an  execution  has  been  issued  on  the  judg- 
ment, and  an  unsuccessful  effort  made  to  col- 
lect it.  King  v.  Bhod,  41  CaL  314.  In  an 
action  founded  on  a  judgment  by  confession 
in  favor  of  the  plaintiff,  it  must  be  alleged 
that  the  money  for  which  judgment  was  con- 
fessed was  unpaid  or  then  Sue.  Denver  y. 
Burton,  28  Cal.  550.  A  complaint  averrinff 
that  defendant  made  his  note,  and  that  plaintiff 
commenced  his  action  on  the  note  and  ob- 
tained jud^enty  and  that  no  part  of  the 
note  or  judgment  has  been  paia,  states  a 
cause  of  action  on  the  judgment,  and  not  on 
the  note.  Anderson  v.  Mayers,  50  CaL  626.  In 
pleading  a  judgment  or  other  determination 
of  a  court  officer  or  board,  it  is  not  necessaiy 
to  aver  the  facts  conferring  jurisdiction.  45(1 
In  an  action  on  a  judgment  obtained  in 
another  State,  where  the  transcript  of  the 
judgment  showed  the  jurisdiction  or  the  court 
on  its  face,  and  it  was  set  forth  in  the  com- 

Slaint,  it  was  held  unnecessary  to  aver  juris- 
iction.  Low  v.  Burrows,  12  CaL  181. 
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Judgment,  action  to  set  aside.  Within 
the  six  months  mentioned  in  473,  an  action 
will  not  lie  to  correct  or  set  aside  a  defective 
judgment  or  decree.  Aldrich  v.  StephenSy  49 
CaL  676;  and  see  473  n. 

Leuor  and  LoMee.  In  a  suit  bronght  by 
the  lessor  or  his  assigns  against  the  lessee,  no 
averment  of  the  title  of  tne  former  is  neces- 
sary. Mone  V.  Roberts^  2  CaL  515.  In  order 
to  give  a  landlord  a  right  of  action  in  ejects 
ment  against  a  tenant  at  will,  notice  to  quit 
is  necessarv.  C.  C.  789;  FrUbie  v.  Price,  27 
CaL  255.  A  lessor,  after  he  has  leased  a  hotel, 
may  enter  into  a  contract  of  partnership  in 
keeping  the  hotel  with  the  lessee,  with  an 
agreement  that  the  rent  reserved  shall  be  a 
charge  upon  the  firm.  If  the  latter  contract 
IS  separate  from  the  first,  it  does  not  work  a 
snrrender  of  the  lease;  and  in  an  action  by  the 
lessor  to  recover  the  rent,  the  lessee  may  prove 
the  partnership  as  a  defense,  if  pleaded. 
Under  the  contract  of  partnership,  the  lessor 
remains  the  lessor,  and  his  claim  for  rent 
under  the  lease  continues,  but  the  rent  must 
be  paid  out  of  the  net  profits  of  the  partner- 
ship, and  he  cannot  bring  an  action  at  law  to 
recover  it.  Pico  v.  Cuyas,  47  CaL  175. 

LfbeL  Extrinsic  facts  need  not  be  alleged, 
460.  If  a  party,  in  an  application  to  the  Su- 
preme Court  for  an  extension  of  time  to  file  a 
transcript,  coes  ontside  of  the  facts  material 
to  procure  tne  order,  and  states  matter  wholly 
foreign  to  the  application,  in  which  he  charges 
his  attorney  witn  having  entered  into  a  col- 
lusive agreement  with  the  attorney  of  the 
other  party,  this  charge  a^inst  his  attorney 
is  not  a  privileged  communication,  but  is  libel- 
ous i>er  m.   WyaU  V.  ButU,  47  CaL  624. 

Iiimitationa,  statute  of,  312-363.  How 
pleaded,  458.  What  is  sufficient  allegation 
of  acknowledgment  in  writing,  360  n. 

Us  pendens,  409  and  note. 

Malicions  prosecution.  To  support  this 
action  there  must  be  both  malice  and  want  of 

?robable  cause.  King  v.  Montgomery,  50  CaL 
15.  Malice  may  be  inferred  from  want  of 
probable  cause,  out  want  of  probable  cause 
cannot  be  inferred  from  malice,  but  must  be 
affirmatively  shown  bv  plaintiff.  Orant  v. 
Moore,  29  CaL  651.  As  to  the  question  of 
malioe,  it  is  one  solely  for  the  jury;  and  to 
sustain  the  averment,  the  chars^e  must  be 
shown  to  have  been  willfully  f^se.  Lev^  v. 
Brannajiy  39  CaL  488.  Proliable  cause  is  a 
mixed  question  of  law  and  fact  Whether 
the  alleged  circumstances  existed  or  not,  is 
simply  a  question  of  fact;  and  conceding  their 
existence,  whether  or  not  they  constitute  prob- 
able cause  is  a  question  of  law.  Where  the 
circumstances  are  admitted,  or  clearly  proved 
by  uncontradicted  testimony,  it  is  the  province 
of  the  court  to  determine  the  question  of 
probable  cause,  and  the  court  may  order  a  non- 
suit. But  if  there  be  a  conflict  of  testimony, 
or  the  credibility  of  witnesses  is  to  be  esti- 
mated, the  cause  must  go  to  a  jury.  As  the 
question  of  probable  cause  is  a  mixed  ques- 
tion of  both  law  and  fact,  it  is  error  to  sub- 
mit to  the  jury  to  say  whether  there  was 
probable  cause.     The  jury  have  solely  the 


rieht  to  decide,  in  ca^es  of  reasonable  doubt, 
whether   the    alleged    circumstances   really 
existed.      Probable    cause    is    a    suspicion 
founded  upon  circumstances  sufficiently  strong 
to  warrant  a  reasonable  man  in  the  belief  that 
the  charge  is  true.  2  QreenL  Ev.,  Sees.  453-7;  6 
Barbour  S.  C.  R.  86,  and  the  authorities  there 
cited.     Where  defendant  laid  his  cwse  fully 
before  his  counsel,  and  before  instituting  pro- 
ceedings the  counsel  demanded  the  return  of 
certain  notes  which  were  the  foundation  of 
the  charge  of  fraud  on  which  defendant  prose- 
cuted plaintiff,  from  the  plaintiff,  and  neard 
from  him  the  alleged  ground  upon  which  he 
refused  to  return  them;  and  counsel  being 
then  in  possession  of  all  the  material  facts  of 
the  case,  the  arrest  was  made  under  his  advice, 
and  by  his  professional  assistance,  the  court 
held  that  the  question,  whether  the  defend- 
ant acted  bona  Jide  under  the  advice  of  his 
counsel,  was  a  question  to  be  determined  by 
the  jury  in  all  cases  where  there  was  any 
le^timate  evidence  to  show  a  want  of  good 
faith  in    following  professional  advice,   but 
there  being  no  such  evidence  in  the  case,  there 
was  probable  cause.  Potter  v.  SecUe,  8  Cal.  220. 
An  action  for  malicious  prosecution  will  lie 
against  several  defendants;  a  conspiracy  need 
not  be  averred.    An  action  lies  for  a  conspiracy 
unjustly  to  prosecute  a  person,  but  the  gist  of 
this  action  is  the  malicious  prosecution;  that 
of  the  other  is  the  combining  of  two  or  more 
to  do  an  unlawful  and  injurious  act.     In  the 
first  case,  the  cause  of  action  is  complete 
before  an  acquittal;  in  the  other,  the  acquittal 
or  termination  of  the  prosecution  is  necessary 
to  enable  the  plaintiff  to  maintain  the  suit. 
Dreux  v.  Domec,  18  Cal.  88.     As  to  necessity 
for  acquittal,  see  Uibbing  v.  Hyde,  50  CaL  206. 

Master  and  servant.  It  was  held  that 
where  a  hired  person  continued  in  an  employ- 
ment after  the  expiration  of  the  contract,  and 
without  any  new  contract,  the  presumption 
was,  that  ooth  parties  understood  that  the 
same  salary  as  before  was  to  be  paid,  and  the 
servant  cannot  recover  upon  a  quantum  meruit, 
Nicholson  v.  Patchin,  5  Cal.  475. 

Mining  stocks,  specific  performance  of 
eontracts  relating  to.  See  **  Specific  Perform- 
ance," infra;  see  idso  ** Trover,"  infra. 

Mistake.  A  complaint  claiming  relief  on 
the  ground  of  mistake,  must  not  only  distinctly 
aver  the  fact  of  the  mistake,  but  also  set 
forth  the  circumstances  under  which  it  oc- 
curred, in  BO  far  as  those  circumstances  may 
be  necessary  to  present  a  case  within  the  rule 
of  equity,  upon  which  relief  is  granted. 
Wright  v.  Shq/ter,  48  CaL  276;  see  1856,  post. 

Money  bad  and  received.  In  an  action 
for  money  had  and  received  to  the  use  of  the 
plaintiff,  the  facts  were  that  defendants  were 
the  holders  of  a  mortgage  given  to  secure  the 
payment  of  advances  maae,  and  to  be  made 
Dv  themselves  and  others,  to  the  mortgagors. 
The  plaintiff  had  made  certain  advances,  and 
was  one  of  the  persons  intended  to  be  secured, 
though  not  a  party  to  the  mortgage.  The 
defendants  assigned  the  mortgage,  and  re- 
ceived the  consideration  therefor,  out  refused 
to  pay  any  of  the  money  to  the  plaintiff. 
The  court  held  that  upon  proof  of  these  facts 
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the  plaintiff  was  entitled  to  recover.  The 
principal  ground  of  objection  was,  that  there 
Vas  no  privity  between  the  parties  ^  but  it 
was  held  that  no  privity  was  reauired  in  such 
a  case,  except  that  which  resulted  from  one 

Eerson  having  the  money  of  another  which 
e  had  no  right  conscientiously  to  retain. 
When  the  fact  was  proved  that  he  had  the 
money,  if  he  could  not  show  that  he  had  legal 
and  equitable  grounds  for  retaining  it,  the 
law  created  the  privity  and  the  promise. 
Kreutu  v.  Lnringaton,  15  Cai.  346;  Stanwood  v. 
Saffe,  22  CaL  518;  Eagle  Bank  v.  SmUh,  5 
Ck>nn.  71;  Dichaon  v.  Cutminghafn,  Mart.  & 
Yerg.  221;  Mason  v.  WaUe,  17  Mass.  558; 
Arnold  v.  Jjymanj  17  Id.  400.  It  is  of  no 
consequence  that  the  trust  is  created  by  a 
contract  to  which  the  plaintiff  was  not  a  party 
if  he  subsequently  assent  Krtutz  v.  Livingston, 
15  Cal.  346;  Stanwood  v.  Sage,  22  Cal.  518. 
An  action  i>y  plaintiff  for  money  had  and  re- 
ceived to  recover  the  proceeds  of  a  wrongful 
sale  by  defendant  of  plaintiff^s  goods,  affirms 
the  sale;  Von  SehmiaLy.  Bourn,  50  CaL  616. 
See  **  Contract; "  "  Waiver  of  Tort,"  supra. 

Owners  of  steamers  who  purchased  stamps 
from  the  defendant,  as  treasurer  of  the  city 
and  county  of  San  Francisco,  to  be  placed  on 
passage  tickets,  were  held  not  entitled  to  re- 
cover oack  the  money  on  the  ground  that  the 
act  of  1857,  as  amended  by  the  act  of  1858, 
declared  Uiat  such  tickets  should  not  be  ad- 
mitted in  evidence  in  any  court  unless  stamped 
as  required;  and  hence  that  the  tickets  could 
not  be  sold  without  stamps.  The  influence 
exerted  b^  these  provisions  of  the  statute  did 
not  constitute  that  kind  of  compulsion  or  coer- 
cion which  the  law  recognizes  as  sufficient  to 
render  the  payment  in  a  legal  sense  involun- 
tary. There  was  no  compulsion  or  coercion 
on  the  part  of  the  defendant.  The  stamps 
were  by  the  law  deposited  with  him  to  be  sold 
to  applicants.  The  compulsion  or  coercion 
which  b  sufficient  in  law  to  render  a  payment 
involuntary,  must  come  from  the  party  to 
whom  or  by  whose  direction  the  payment  is 
made,  and  arise  irom  the  exercise  of  some 
power,  possessed,  or  supposed  to  be  possessed, 
Dy  him,  over  the  person  or  property  of  the 
party  making  the  payment.  Wheuier  the 
provisions  of  the  stamp  act  were  constitu- 
tional or  not,  did  not  affect  the  question  of 
plaintiffs'  right  to  recover.  If  they  were  con- 
stitutional, there  was  no  basis  for  the  action; 
if  unconstitutional,  and  plaintiffs  were  igno- 
rant of  this  at  the  time,  the  case  became  one 
when  a  recovery  was  sought,  because  made 
under  a  mistake  of  kw,  a  ground  which  could 
not  avail  (but  see  C,  C.  1578,  1712,  1713);  but 
if  the  plaintiffs  knew  the  act  to  be  unconsti- 
tutional, as  they  protested  it  was,  then  the 
case  was  only  an  attempt  to  recover  an  illegal 
demand,  voluntarily  paid,  knowing  it  to  oe 
illegal  at  the  time,  and  was  not  entitled  to 
any  consideration.  Garrison  v.  TUUnghast,  18 
Cal  404;  Brummagim  v.  Tillinghast,  18  CaL 
270.  The  mere  fact  that  a  party  made  an 
unjust  claim,  and  supported  it  by  unjust 
practices,  is  not  enoum  to  authorize  the  in- 
terposition of  equity.  TerriU  v.  Oroves,  18  Cal. 
140.  It  was  held,  in  Hayes  v.  Hogan,  5  Cal. 
243;  McMillan  v.  Riekards,  9  CaL  417;  FaXkner 
T.  Hunt,  16  Cal.  170,  and  Oiiiy  v.  Washburn, 
23  CaL  1 13,  that  if  money  which  is  not  legally 


due  is  exacted  by  means  of  duress  or  coercion, 
it  may,  if  paid  under  protest,  be  recovered 
back.  The  court  said  the  purpiose  and  effect 
of  the  protest  had  not  been  satisfactorily  de- 
fined in  any  of  these  cases.  In  most  of  the 
cases  the  payment  was  made  to  a  public 
officer;  ana  the  only  purpose  of  the  protest 
was  to  give  the  officer  notice  that  the  money 
was  not  legally  due,  and  thus  to  enable  the 
officer  to  protect  himself.  The  officer  was 
thereby  put  on  inquiry;  and  if  he  found  that  the 
demand  was  illegal,  he  might  protect  himself 
by  refusing  to  receive  the  money;  or,  if  he 
found  that  it  was  of  doubtful  legality,  he 
might  take  the  proper  steps  to  protect  himself 
against  responsioility.  If  the  omcer  has  notice 
of  the  matter  which  renders  the  demand  ille- 
gal, another  notice  in  the  form  of  a  protest  is 
useless;  but  if  he  has  no  knowledge  of  such 
matter,  he  ought  not  to  be  subjected  to  the 
costs  and  consequences  of  an  action  to  re- 
cover the  money  from  him — ^and  that,  too, 
perhaps,  after  he  has  paid  over  the  money  in 
the  usual  course  of  official  business — ^without 
notice  from  the  party  payine  the  money  of 
the  grounds  upon  which  he  claims,  that  the 
demand  is  not  lewdly  due.  Wlienever  a  pro- 
tost  is  essential,  it  is  therefore  necessary  to 
state  the  grounds  upon  which  the  party  pay- 
ing the  money  claims  that  the  aemand  is 
illegaL  The  statement  of  the  precise  amount 
which  is  claimed  to  be  illeeal,  when  a  part  of 
the  demand  is  legal,  is  of  but  little  moment, 
for  that  can  be  readily  ascertained  by  the 
official  to  whom  the  money  is  paid,  upon  be- 
ing informed  of  the  ground  upon  whicn  pay- 
ment would  be  refus^,  except  for  the  coercion 
or  duress.  Meek  v.  McClure,  49  Cal.  627. 

Where  the  complaint  charges  that  A.,  beinjg; 
indebted  to  plaintiff  in  a  sum  of  money,  it 
was  agreed  between  A.,  plaintiff,  and  defend- 
ant, tnat  A.  should  pay  the  same  to  defend- 
ant, who  should  pay  the  same  to  plaintiff  on 
the  request  of  plaintiff;  that  thereafter  A. 

?aid  to  defendant  said  sum,  in  gold  coin  of  the 
Fnited  States,  to  and  for  the  use  and  benefit 
of  plaintiff;  that  defendant  refused  to  pay  the 
same  to  plaintiff  upon  said  request  duly  made; 
an  action  to  recover  said  sum  in  said  coin  is 
an  action  for  money  had  and  received,  and 
therein  defendant  is  not  chared,  nor,  upon 
said  facts,  chargeable  as  a  bailee.  Weindt  v. 
Ross,  33  CaL  650. 

Money  paid.  A  surety  who  pays  may 
maintain  an  action  for  contribution,  against 
the  other  sureties,  and  the  executor  of  a  de- 
ceased surety.  Dussol  v.  Bruguiere,  60  CaL 
456.    Money  paid  by  husband  ror  wife.  370  n. 

MnltipUolty  of  aottona.  If  a  claim  is 
founded  upon  one  entire  contract,  where  the 
breaches  are  i^ot  recurring,  or  upon  one  single 
or  continuous  tortious  act,  it  cannot  be  divi(^ 
up  into  distinct  demands,  and  made  the  sub- 
ject of  separato  actions;  and  if  this  is  at- 
tempted, a  judgment  in  one  action  will  be  a 
conclusive  bar  to  any  other  action,  upon  the 
principle  that  if  a  plaintiff  bring  an  action  for 
a  part  only  of  an  entire  and  indivisible  de- 
mand, the  verdict  and  judgment  in  that  action 
will  he  a  conclusive  bar  to  any  subsequent 
suit  for  another  part  of  the  same  demand. 
Herriter  v.  Porter,  23  Cal.  387;  PhiOips  v.  Be- 
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rik,  16  Johns.  136;  FarrmgUm  v.  Payne,  15  J. 
R.  432;  Cunningham  v.  Harris^  5  CaL  81. 

Mortgacie,  726  n. 

NesUgence.  An  attorney  is  bound  to  use 
ordinaij  skiU  and  care  in  the  course  of  his 
professional  emplovment    See  275  n. 

In  Shearman  and  Jiec(iUld  on  NegUgence,  sec- 
tion 212,  it  is  said:  *'  The  true  rule  of  liability 
undoubtedly  is,  that  an  attorney  is  liable  for 
a  want  of  such  skill,  prudence  and  diligence 
as  lawyers  of  ordinary  skill  and  capacity  com- 
monly possess  and  exercise."  "Diis  is  the 
principle  reoomized  in  WiUon  v.  Buss,  20 
Alaine,  421;  Ooodinany,  Walker,  30  AJa.  N. 
S.  482;  Cox  y.  Sullivan,  7  Ga.  144;  Oambert 
V.  Hart,  44  CaL  552;  and  numerous  American 
cases.  In  declaring  against  an  attorney  for 
negligence,  it  is  omy  necessary  to  aver  gen- 
erally that  he  was  retained,  without  stating 
racially  that  a  retaining  fee  was  paid.  But 
the  averment  goes  further,  and  shows  that 
the  employment  or  engagement  of  the  defend- 
ant was  in  consideration  of  certain  reasonable 
fees  and  rewards  to  be  paid  him,  and  no  future 
time  is  stated  as  having  been  agreed  upon  for 
the  payment  of  the  fee,  the  inference  must  be 
that  it  was  to  be  paid  before  the  services  were 
rendered,  because  an  attorney  is  always  enti- 
tled to  his  retaining  fee  in  advance,  unless  he 
stipulates  to  the  contrary.  Therefore  a  dec- 
laration averring  that  the  fee  was  to  be  paid 
was  held  insufficient  for  not  stating  the  pay- 
ment as  distinctly  as  the  performance  of  any 
other  condition  precedent  was  necessary  to  he 
sUted.  CovUlatid  v.  Yale,  3  Cal.  110.  Per- 
mitting diy  grass  to  remain  on  a  railroad 
track,  IS  not  per  «e  negligence  on  the  part  of  the 
company,  but  a  fact  from  which  the  jury  may 
infer  negligence;  and  the  question  whether  the 
desUnction  of  a  crop  is  the  proxiniaie  result  of 
an  ignition  of  such  dry  gross,  is  also  for  the 
jury.  Perry  v.  S.  P,  B,  B.  Co.,  50  Cal.  578.  A 
plaintiff  cannot  recover  for  the  negligence  of 
the  defendant^  if  his  own  want  of  care  or  neg- 
ligence has  in  any  degree  contributed  to  the 
result  complained  of.  Gay  v.  Winter,  34  CaL 
153.  The  reason  of  this  rule  is  that  both  par- 
ties being  at  fault  there  can  be  no  apportion- 
ment of  the  damages,  and  not  that  the  negli- 
gence of  the  plaintiff  justifies  or  excuses  the 
negligence  of  the  defendant,  which  would 
seem  to  have  been  taken  to  be  the  true  reason 
in  the  New  York  courts.  Needham  v.  S,  F.  A 
S.  J.  Jl  R.  Co,,  37  Cal.  419.  If  an  insufficient 
bar-way  is  placed  by  a  railroad  company  in  a 
fence  on  a  line  of  its  road,  at  the  reouest  of 
and  for  the  use  of  the  owner  of  aajoining 
land,  and  he  uses  the  same,  and  does  not  com- 
plain of  its  insufficiency,  or  notify  the  com- 
pany to  alter  it,  the  company  is  not  liable  for 
damages  for  injuries  to  his  cattle,  happening 
in  consequence  of  the  bar- way  being  too  low 
to  turn  cattle.  Fhiright  v.  8,  F.  A  S,  J,  B.  JL 
Co.,  33  Cal.  230. 

Contributory  negligence  on  the  part  of  the 
plaintiff  is  matter  of  defense,  to  be  proved 
affirmatively  by  the  defendant,  unless  it  can 
be  inferred  from  circumstances  proved  by  the 
plaintiff;  this  sustained  by  the  oetter  reason. 
Robinmm  v.  W.  P.  R.  R  Co.,  48  CaL  426; 
Shearman  and  Recffield  on  Negligence,  Sees.  43, 
44;  Penn.  Canal  Co,  v.  Bentley,  66  Penn.  St. 


30;  Smoot  v.  Wetumpka,  24  Ala.  N.  S.  112; 
Johnson  V.  Hudson  Bwer  B  B.  Co.,  5  Duer,  21. 
The  complaint  need  not  allege  that  the  injury 
was  done  without  fault  of  the  plaintiff. 
Bobinson  v.  W.  P.  B.  B.  Co.,  48  CaL  426. 
But  this  does  not  preclude  the  court  from 
directing  judgment  oy  way  of  nonsuit,  when 
the  plaintiff's  evidence  conclusively  estab- 
lishes contributory  negligence.  McQttUken  v. 
C.  P.  B.  B.  Co.,  50  CaL  8.  Leaving  a  team 
unhitched  in  close  proximity  «to  a  railroad 
track,  at  a  time  when  the  train  usually  comes, 
IS  contributory  negligence,  if  the  team  get 
injured  by  the  train;  and,  if  on  the  arrivalof 
the  train,  the  team  being  on  the  track,  the 
plaintiff  attempts  their  rescue,  and  j^ts  in 
the  way  of  the  train  in  doing  so,  that  is  also 
contributory  negligence.    DeviUe  v.  8.  P.  B. 

B.  Co.,  60  Cal.  385.  A  person  crossing  the 
track  of  a  railroad  company  is  guilty  of  con- 
tributory negligence,  if  ne  could,  by  the  exer- 
cise of  proper  care,  avoid  a  collison,  but  did 
not  exercise  such  care.  Heame  v.  8.  P.  B.  B. 
Co.,  50  CaL  484.  Contributory  negligence  is 
a  question  of  fact  for  the  jury.  McaoMiara  v. 
N.  P.  B.  B  Co.,  50  Cal.  581. 

Noiaanoe,  731,  post. 

Parent,  action  for  the  injuiy  or  death  of 
minor  child,  376-7. 

Partition,  752-3. 

Partnorahip.  Ffrms  containing  fiotltloQa 
namaa.  Persons  doing  business  as  partners 
contrary  to  the  provisions  of  C.  C,  Division 
III,  Part  IV,  Title  X,  Chapter  II,  Art.  VII; 
i.  e.,  C.  C.  Sees.  2466-2471;  cannot  maintain 
any  action  upon  or  account  of  any  contracts 
made  or  transactions  had  in  their  partnership 
name,  in  any  courts  of  this  State  until  they 
have  first  filed  the  certificate,  and  made  the 
publication  therein  required.   C.  C.  2468. 

The  provisions  of  that  article  areas  follows: 
Except  as  otherwise  provided  in  the  next 
section,  every  partnership  transacting  busi- 
ness in  this  State  under  a  fictitious  name,  or 
a  designation  not  showing  the  names  of  the 
persons  interested  as  pi^jiers  in  such  busi- 
ness, must  file  with  the  clerk  of  the  county 
in  which  its  principal  place  of  business  is 
situated,  a  certificate  stating  the  names  in 
full  of  all  the  members  of  such  partnership, 
and  their  places  of  residence,  and  publish  the 
same  once  a  week  for  four  successive  weeks 
in  a  newspaper  published  in  the  county,  if 
there  be  one;  and  if  there  be  none  in  such 
county,  then  in  a  newspaper  published  in  an 
adjoining  county.  C.  C.  2466.  A  commercial 
or  hanking  partnership  established  and  trans- 
acting business  in  a  place  without  the  United 
States,  may,  without  filing  the  certificate  or 
making  the  publication  prescribed  in  the  last 
section,  use  in  this  State  the  partnership 
name  used  by  it  there,  although  it  be  ficti- 
tious, or  do  not  show  the  names  of  the  per- 
sons interested  as  partners  in  such  business. 

C.  C.  2467.  The  certificate  filed  with  the 
clerk,  as  provided  in  section  2466,  must  be 
signed  by  the  partners,  and  acknowledged 
before  some  officer  authorized  to  take  the 
acknowledgment  of  conveyances  of  real  prop- 
erty. Where  the  partnership  is  hereafter 
[1874]  formed,  the  certificate  must  be  filed, 
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and  the  pablication  deai^^ted  in  that  sec- 
tion mast  be  made  withm  one  month  after 
the  formation  of  the  partnership,  or  within 
one  month  from  the  time  desi^ated  in  the 
agreement  of  its  members  for  the  commence- 
ment of  the  partnership.  Where  the  partner- 
ship has  been  heretofore  formed,  the  certifi- 
cate must  be  filed  and  the  pablication  made 
within  six  months  after  the  passage  of  this 
act.  Persons  doing  business  as  partners,  con- 
trary to  the  pfovisions  of  this  article,  shall 
not  maintain  any  action  upon  or  on  account 
of  any  contracts  made  or  transactions  had  in 
their  partnership  name,  in  any  court  of  this 
State,  until  they  have  first  filed  the  certificate 
and  made  the  publication  herein  required. 
C  C,  2468.  On  every  change  in  the  mem- 
bers of  a  partnership  transacting  business 
in  this  State  under  a  fictitious  name,  or  a 
designation  which  does  not  show  the  names 
of  the  persons  interested  as  partners  in  its 
business,  except  in  the  cases  mentioned  in 
section  2467,  a  new  certificate  must  be  filed 
with  the  counter  clerk,  and  a  new  publication 
made,  as  required  by  this  article,  on  the 
formation  of  such  partnership.  C,  G.  2469. 
Every  county  clerk  must  keep  a  renter  of 
the  names  of  firms  and  persons  mentioned  in 
the  certificates  filed  with  him,  pursuant  to 
this  article,  entering  in  alphabetical  order  the 
names  of  every  such  partnership,  and  of  each 
partner  therein.  C,  C.  2470.  Copies  of  the 
entries  of  a  county  clerk,  as  herein  directed, 
when  certified  by  nim,  and  affidavits  of  pub- 
lication as  herein  directed,  made  by  the 
printer,  publisher,  or  chief  clerk  of  a  news- 
paper, are  presumptive  evidence  of  the  facts 
therein  stated.  C.  C.  2471. 

One  partner  cannot  sue  another  for  a  part- 
nership transaction  without  praying  for  an  ac- 
count and  a  settlement  of  all  partnership  trans- 
actions. Rus9ell  y.  B^ron,  2  Cal.  87;  Nugent 
V.  Locke,  4  CaL  320;  Stone  v.  Fouse,  3  Cal.  294. 
A  bill  for  an  account  is  therefore  the  proper 
remedy  for  the  settlement  of  the  proceeas  of  a 
joint  adventure,  where,  in  consideration  of 
outfit  and  advances  made  by  plaintiif,  the  de- 
fendant agreed  to  account  for  and  pay  over  a 
proportion  of  the  proceeds  of  his  labor  and 
speculations  of  every  kind,  for  a  certain  period 
of  time,  although  the  parties  may  not  have 
been  technically  partners.  Oarr  v.  RedTnan,  6 
Cal.  574.  Where  one  partner  has  the  man- 
agement of  the  partnership  affairs,  and  makes 
false  entries  in  the  books,  and  defrauds  his  co- 
partner of  a  portion  of  the  partnership  receipts, 
and  retains  the  same  to  his  own  use,  the  part- 
ner thus  defrauded  is  entitled  to  a  dissolution 
of  the  partnership  and  an  accounting,  even  if 
the  partnership  was  by  agreement  to  continue 
for  a  fixed  term  and  the  term  has  not  expired. 

If  in  such  a  case  there  has  been  an  account- 
ing between  the  partners,  and  the  partner  de- 
frauded does  not  discover  the  fraud  until  after 
the  accounting,  he  may  sue  for  an  accounting 
and  dissolution,  and  may  surcharge  and  falsify 
the  account,  without  demanding  a  reaccount- 
ing  prior  to  the  commencement  of  the  action. 
Wlienever  a  partner  is  entitled  to  a  dissolu- 
tion, the  taking  of  an  account  is  necessary, 
and  follows  as  a  matter  of  course.  CoUh  v. 
Leitchy  35  Cal.  434.  If  two  men  are  in  part- 
nership for  a  term  of  years,  in  the  care  and 


one-half  the  increase  of  a  flock  of  sheep,  under 
a  contract  with  the  owner  of  the  flock,  who 
receives  the  other  half  of  the  increase,  and  the 
owner  buys  the  interest  of  one,  through  fraud- 
dulent  representations  that  he  had  purchased 
the  interest  of  the  other,  and  then  takes  pos- 
session of  the  flock  and  increase,  the  remedy 
of  the  partner  who  had  not  sold  is  in  equity  for 
an  accounting,  and  in  such  action  the  partner 
who  sold  is  a  necessary  party.    In  such  case 
an  action  at  law  for  damages  does  not  lie. 
Bhod  y.  Fairbanks,  48  Cal.  171.     A  tenancy 
in  common  results  from  a  rule  of  law,  by  which 
it  is  also  controlled  and  governed.    A  partner- 
ship, on  the  contrary,  is  the  result  of  agree- 
ment between  parties,  which  also  supplies  the 
rules  for  its  government.     The  proceeaings  for 
a  dissolution  of  these  relations  are  different, 
and  are  grounded  upon  entirely  different  facts. 
As  to  the  first,  the  mere  desire  of  one  of  the 
tenants  is  sufficient  to  set  the  courts  in  motion; 
but  as  to  the  latter,  cause  must  be  shown. 
Bradley  v.  ffarknesg,  26  Cal.  77.    But  where 
two  persons  made  an  agreement  to  form  a 
partnership,  but  such  partnership  was  never 
launched,  and  one  of  the  parties  proceeded  to 
conduct  the  enterprise  in  his  own  name,  at 
his  own  cost,  and  for  his  own  exclusive  bene- 
fit, excluding  the  other  and  repudiating  the 
partnership  agreement,   it  was  held  that  an 
action  by  the  latter  to  establish  his  right  as 
a  partner,  and  for  an  accounting,  would  not 
lie;  his  only  remedy  in  such  case  being  an  ac- 
tion at  law  for  breach  of  contract.  Powell  v. 
Maguhre,  43  CaL  11.     But  a  partner  cannot 
sue  his  copartner  for  recovery  of   personal 
property  of  the  partnership.  Buckley  y,  Carlisle, 
2  Cal.  420.     Wliere  A.  and  B.  were  in  part- 
nership,  B.   took  forcible  possession  of  the 
partnership  property  and  sold  it  to  C.  andD., 
it  was  hela  that  A.  could  not  maintain  an  ac- 
tion for  the  partnership  property  and  profits 
against  B.  C.  and  D.  Mason  v.  Hatfield,  4  Cal. 
276.     It  may  not  at  this  day  be  necessary,  in 
order  to  maintain  an  action  at  law  against  a 
partner,  or  one  who  has  been  such,  to  show 
an   exjpreM  promise  to  pay  a  sum  of  money 
already  ascertained  as  tne  balance  due,  but  it 
is  necessaiT  that  the  balance  itself  must  be 
one  which  nas  been  ascertained  by  the  act  of 
both  parties;  in  other  words,  agreed  to  as  con- 
stituting a  balance  due.  Ross  v.  Cornell,^ 
Cal.  136.    An  action  lies  against  a  surviving 
partner  for  work  and  labor  performed  for  the 
firm  during  the  life  of  the  deceased  partner, 
and  after  his  death  while  the  surviving  part- 
ner is  winding  up  the  business  of  the  firm. 
1585,  post.  Friermuth  v.  Friermuth,  46  Cal.  43. 
Partnership  between  landlord  and  tenant,  see 
Lessor  and  Lessee,  supra. 

Where  it  was  agreed  that  a  firm  should  be 
dissolved  and  the  business  closed,  and  that 
as  between  the  partners  the  accounts  should 
be  considered  as  if  the  partnership  had  never 
existed,  and  the  amount  received  by  plaintiff 
from  the  partnership  funds  should  be  consid- 
ered as  taken  by  him  as  compensation  paid  by 
defendant  to  him  as  an  employ^,  and  tnat  the 
defendant  (the  other  partner)  should  collect  the 
credits,  and  pay  the  debts  of  the  firm,  and  the 
agreement  was  acted  on,  it  was  held  that 
pmintiff  had  no  interest  in  the  murtnership  ac- 
counts.  Wagner  v.  Wagner^  60  CaL  77. 
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Fromlflooiy  note.  An  allegation  in  a  com- 
plaint that  "said  defendant  executed  to  plaint- 
iff a  promisaoiy  note/'  is  equivalent  to  an  al- 
legation that  aef endttnt  made  his  note  payable 
to  plaintiff;  and  an  allegation  that  "defend- 
ant executed  to  plaintifffais  note  in  "vnriting," 
or  "made  his  note  in  writing  payable  to 
plaintiff,"  includes  and  imports  a  delivery  of 
the  same  to  plaintiff.  Hook  v.  White,  36  Cal. 
802;  ChurcMl  v.  Gardner,  7  T.  R.  597;  BuweU 
V.  Whipple,  2  Cow.  536.  Tbe  making  and  de- 
livery of  a  promissory  note  by  defendant  to 
plaintiff  imports  a  liability  to  pay  in  accord- 
ance with  its  t«rms,  without  any  averment  of 
a  continuous  holding  or  ownership;  and  after 
the  allegation  of  the  execution  of  the  promis- 
sory note  to  plaintiff  by  defendant,  a  further 
allegation  that  plaintiff  is  stiU  the  owner  and 
holder  thereof,  would  be  surplusage.  Poorman 
Y.  Mills,  35  Cal.  118;  Wedderspoon  v.  Rogers, 
32  Cal.  671;  Hook  v.  WhUe,  36  CaL  302. 

A  complaint  on  a  promissory  note  should 
allege  that  the  note  remains  due  and  unpaid. 
Without  such  allegation  it  does  not  statef acts 
sufficient  to  constitute  a  cause  of  action.  Dav- 
(may  v.  Eggenhoff,  43  Cal.  395.  An  allegation 
that  no  part  of  said  note,  principal  or  interest, 
has  been  paid,  is  sufficient.  Jones  v.  Frost,  28 
CaL  245.  As  to  demand  for  payment  of  prom- 
issory note,  see  "Demand,"  supra. 

Qniet  title  to  real  estate,  aotion  to,  738 
and  n.    To  money  or  obligation,  1050. 

Reoognizanoe.  In  an  action  upon  a  recog- 
nizance, the  complaint  must  aver  that  the 
recognizance  was  nled  in  court,  or  that  it  be- 
came a  matter  of  record.  A  recognizance  is 
an  obligation  of  record.  Without  record,  there 
is  no  recognizance;  and  in  an  action  on  such 
obligation  it  should  be  alleged  that  the  same 
was  a  record.  Mendocino  Co.  v.  Lamar,  30 
CaL  629;  PeopU  v.  Huggms,  10  Wend.  465; 
Bidge  v.  Ford,  4  Mass.  641;  TarbeU  v.  Ghray, 
4  Gray,  445. 

Redeem,  suit  to,  726  n. 

Replevia  Replevin  lies  for  all  ^oods  and 
chattels  unlawfuDy  taken  or  detamed,  and 
may  be  brought  whenever  one  jierson  claims 
personal  property  in  the  possession  of  another, 
and  this  whether  the  claimant  has  ever  had 
possession  or  not,  and  whether  his  prop- 
erty in  the  goods  be  absolute  or  qualified, 
Srovided  he  has  the  right  to  the  possession. 
iorris  on  Replevin,  37;  Lwusrd  v.  Wht/der, 
22  CaL  142. 

It  is  the  proper  remedy  for  the  recovery  of 
a  parcel  of  money  "sealed  up  in  a  buckskin 
leather  bag."  SJddmorey,  Taylor,  29  CaL  622; 
3  BlaeksL  Com,  151;  Griffith  v.  Bogardus,  14 
CaL  410. 

A  tenant  in  common  of  personal  property 
can  maintain  this  action  against  defendant, 
who  is  a  co-tenant,  and  who  has  taken  pos- 
session of  all  the  common  property,  and  con- 
verted it  to  his  own  use.  Schwarta  v.  Skinner, 
47  CaL  6. 

Right,  statatoxy,  infringement  of.  See 
"Franchise,"  supra.  In  the  cases  of  the 
creation  of  a  power  or  duty  by  statute,  the 
statute  giving  the  power  or  casting  the  duty 
is  alone  looEed  to  to  determine  the  power 
given  or  duty  cast,  and  has  provided  its  own 
exclusive  remedy  for  the  execution  of   the 


power  or  the  enforcement  of  the  duty.  The 
statute  is  complete  in  itself,  giving  a  power 
or  imposing  a  duty  on  its  own  terms;  the 
remedy  to  be  taken  in  connection  with  and 
as  a  paxt  of  the  right  But  this  is  a  matter  of 
legal  inference  from  the  statute,  and  this  in- 
ference may  be  repelled  by  its  express  lan- 
guage or  the  general  scope.  State  v.  Foulterer, 
16  CaL  531. 

Where  the  Legislature  creates  a  ri^ht  of 
action  and  makes  no  special  provision  tor  its 
enforcement,  other  than  by  directing  that  a 
civil  action  may  be  brought  for  that  purpose, 
such  action  may  be  commenced  and  prose- 
cuted pursuant  to  the  provisions  of  the  gen- 
eral law  regulating  proceedings  in  civil  cases, 
and  parties  to  such  actions  may  take  any  and 
aU  steps  authorized  thereby.  Burson  v .  Cowles, 
25  Cal.  535. 

Riot,  damage  canaed  by.  Every  muni- 
cipal corporation  is  responsible  for  injuries 
to  real  or  personal  property  situate  within  its 
corporate  limits  done,  or  caused  by  mobs  or 
riots.  PoL  C,  4452.  Actions  for  damages 
under  the  preceding  section  must  be  tried  in 
the  county  in  which  the  property  injured  is 
situated:  PoL  C.  4453;  and  must  be  com- 
menced within  one  year  after  the  act  complained 
of  is  committed.  340,  ante;  PoL  C.  4454.  On 
the  certificate  of  the  presiding  officer  or  of 
the  clerk  of  the  court  m  which  the  judgment 
is  rendered,  the  board  of  supervisors  of  the 
county,  or  the  le^slative  authority  of  the 
city,  must,  by  ordmance,  direct  and  cause  to 
be  issued  a  warrant  for  the  payment  thereof 
on  the  general  fund,  and  the  same  must  be 
paid  in  its  regular  order  as  other  warrants  of 
the  municipalcorporation  are  paid;  and  must, 
at  the  proper  times,  levy  and  cause  to  be  col- 
lected a  tax  on  the  taxable  property  of  such 
municipal  corporation  for  the  payment  of  such 
warrant  within  a  period  of  not  more  than  three 
years.  PoL  C.  4455.  The  plaintiff  in  any 
action  authorized  by  this  title  must  not  re- 
cover if  it  appears  upon  the  trial  that  the 
damage  complained  oi  was  occasioned,  or  in 
any  manner  aided,  sanctioned,  or  permitted 
by  his  carelessness  or  negligence.  PoL  C. 
4456.  The  provisions  of  tms  title  and  chap- 
ter are  applicable  to  oases  where  the  levees 
and  other  works  of  reclamation  of  any  dis- 
trict are  injured  or  destroyed  by  mobs  or 
riots;  and  the  actions  brought  for  damages 
therefor  must  be  prosecuted  oy  the  attorney- 
general  of  the  State  in  the  name  of  the  peo- 
ple of  the  State  of  California;  and  the 
amount  recovered  in  such  actions  must  be 
paid  to  the  treasurer  of  the  county,  who  must 
place  the  same  to  the  credit  of  the  district. 
PoL  C,  4457. 

It  was  held  not  necessary  under  the  statute 
before  the  Code  that  a  claim  against  a  countv, 
for  damages  for  property  destroyed  by  a  mob, 
should  be  presented  to  the  Board  of  Super- 
visors for  allowance  before  bringing  an  action 
to  recover  judgment  on  it.  The  act  of  the 
Legislature  compelling  a  county  to  pay  for 
property  destro>*ed  by  a  mob,  created  a  new 
right,  and  provided  a  new  remedy  therefor, 
complete  in  itself.  Clear  Lake  W.  W.  Co.  v. 
Lake  Co,,  45  CaL  90. 

Bedactlon;  unmarried  female  may  proa- 
ecnte  aotion  for  her  own,  374.    Father,  or 
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in  certain  cases  mother,  may  prosecute,  375. 
Guardian  may  prosecute,  375. 

SherifiT  In  a  complaint  in  an  action 
brought  by  a  sheriff  for  official  services  in 
levying  an  execution,  it  is  not  necessary  to 
aver  the  value  of  the  services  rendered,  as  the 
law  fixes  their  value;  nor  to  allege  a  demand. 
An  allegation  of  a  special  request  by  the 
defendant,  that  the  plaintiff  should  perform 
the  services,  is  sufficient.  It  is  not  necessary 
to  aver  that  the  sums  due  the  plaintiff,  were 
not  collected  by  the  sheriff  by  a  sale  of  the 
property  levied  on.  In  an  action  by  a  sheriff, 
.to  recover  for  his  services  in  keeping  property 
levied  on  by  virtue  of  an  execution,  the  com- 
plaint is  insufficient  which  neither  avers  what 
the  services  were  reasonably  worth,  nor  that 
the  court,  from  which  the  execution  issued, 
had  certified  that  the  amount  was  just  and 
reasonable,  and  such  certificate  is  the  proper 
evidence  of  the  value  of  the  services.  Lane  v. 
McElhaney,  49  Cal.  421.  Action  may  be  main- 
tained against  sheriff  for  any  money  come  to 
his  hands,  with  25  per  cent,  damages,  and  10 
per  cent  per  month  interest,  if  he  does  not  pay 
over  same  on  demand  to  person  entitled 
thereto:  262  n.;  Pol  (7.  4181;  also  for  two 
hundred  dollars  and  all  damages  sustained  by 
party  aggrieved  if  sheriff  do  not  return  notice 
or  process  with  the  necessa^  indorsements 
without  delay:  262  n.;  Pol  (7.  4179;  also  for 
neglecting  or  refusing  to  sell  upon  execution: 
262  n.;  Pol  C,  4180.  Action  against  sheriff 
for  escape  or  rescue:  262  n.;  Pol  C.  4182-3. 

Slander.  Extrinsic  facts  need  not  be  stated, 
460. 

Speciflo  pexformanoe.  A  complaint  for 
specific  performance  is  bad  if  it  snow  that 
plaintiff  nas  the  legal  title  already.  DaUon 
▼.  HamiUon,  60  Cal.  422.  The  courts  will  not 
enforce  a  contract  founded  on  the  mutual 
turpitude  of  the  parties  to  it  Ager.v.  Dun- 
can, 50  CaL  327.  Where  a  party  who  owns 
but  an  undivided  one-half  of  a  tract  of  land 
enters  into  a  contract  by  which  he  agrees  that 
upon  the  payment  of  tne  purchase-money  he 
will  convey  the  whole  of  the  land  to  another 
party  "who  is  induced  to  regard  him  as  the 
owner  of  the  entire  premises,  the  vendor  is 
deemed  to  have  sold  not  only  his  own  interest 
in  the  land  but  the  whole  of  the  land.  If  the 
vendor  in  such  a  case  is  unable  to  perform  the 
entire  agreement,  and  can  convey  only  an  un- 
divided half  of  the  land,  he  may  oe  com- 
pelled to  convey  that  interest  To  entitle  the 
vendee  in  the  case  stated  to  a  decree  com- 
pelling the  vendor  to  convey  his  undivided 
half  of  the  land,  it  is  necessary  for  him  to  ten- 
der as  the  purchase-money  onfy  one-half  of  the 
contract  price.  Mar^iau  v.  Ualdtoell,  41  CaL 
611. 

The  agreement  alleged  must  be  one  which 
in  all  its  features  appeals  to  the  judicial  dis- 
cretion as  being  fit  to  be  enforced  in  specie,  as 
having  been  obtained  without  any  intermix- 
ture of  unfairness.  Hence,  if  it  appear  that 
the  bargain,  though  obligatory  in  point  of 
mere  law,  and  one  not  to  be  set  aside  in  equity, 
is,  nevertheless,  a  hard  bargain,  the  court 
will  not  relieve.  Bruck  v.  Tucker,  42  Cal.  353; 
1  Ark.  134;  Seymour  v.  Delaneey,  6  Johns.  Ch. 
R.  222.   Where  compensation  in  damages  will 


not  afford  the  party  a  fuU,  complete,  and  ade- 
quate remedy,  a  specific  performance  will  be 
decreed.  TVeawrer  v.  Comm.  M,  Co.,  23  Cal. 
392;  Clark  v.  Flint,  22  Pick.  231;  The  Mech. 
Bank  v.  Seion,  1  Peters,  299;  Lady  Arundell  v. 
Phippe,  10  Vesev,  148;  Buact4m  v.  Lister,  3  At- 
kvns,  383;  Cowles  v.  WhUnum,  10  Conn.  121. 
Tne  Supreme  Court  held  that  in  the  peculiar 
condition  of  business  and  mining  operations 
in  this  Stete,  where  numerous  mining  and 
other  corporations  are  in  existence,  whose 
stock  is  often  of  fluctuating  and  uncertain 
value,  and  when  certain  kin<&  of  stocks  have 
a  peculiar  value  to  those  acquainted  ^vith  their 
affairs,  when  the  market  value  of  stocks,  if 
any  they  have,  is  often  difficult  to  substan- 
tiate by  competent  evidence,  and  where  the 
risk  of  the  personal  responsibility  of  indi- 
viduals and  corporations  is  so  great,  courte 
should  be  liberal  in  extending  tne  full,  ade- 
quate, and  complete  relief  afforded  by  a  de- 
cree of  specific  performance.  Trea,eiwrer  v.  Com- 
merdal  Mining  Co,,  23  CaL  392. 

Statute.  If  the  plaintiff  is  within  the  ex- 
ception of  a  stetute,  it  is  incumbent  upon 
him  to  state  it  in  his  complaint  Story's  Equity 
Pleadings,  Sees.  484,  751;  Hoare  v.  Peck,  6 
Simons,  51;  Kane  v.  Bloodgood,  7  John.  Ch. 
90.  For  instence,  if  the  stetutory  period  of 
limitetion  has  expired  he  must  show  the  facte 
which  extend  it  Sublett  v.  Tinney,  9  CaL  425. 

Statute,  private,  how  pleaded,  459. 

Stook.  Action  to  recover  stock  sold  for  de* 
linquent  assessment,  341  and  note. 

Suppiemental  oomplaint,  464. 

Surety,  action  by,  to  compel  princip^  to 
satisfy  debt,  1050.  See  ''Administrator,'* 
**  Money  Paid,"  supra. 

Taxes  paid  under  protest,  see  "Money  had 
and  Received, "supra. 

Tenants,  waste  by,  732. 

Tenants  in  common.    Waste  by,  732. 

In  an  action  by  a  tenant  in  common 
against  his  co-tenant,  who  is  in  the  sole  pos- 
session of  the  premises,  to  recover  a  share  of 
the  profito  of  the  estate,  a  complaint  which 
avers  a  tenancy  in  common  between  the  par- 
ties; the  sole  and  exclusive  possession  of  the 
premises  by  the  defendant;  the  receipt  bv 
nim  of  the  rente,  issues  and  profits  thereof; 
a  demand  by  the  plaintiff  of  an  account  of  the 
same,  and  the  payment  of  his  share;  the  de- 
fendant's refusal;  and  that  the  rents,  issues, 
and  profite  amount  to  $84,000 — is  insufficient 
to  support  the  action. 

In  such  complaint  the  court  held  there  were 
no  special  circumstences  alleged  which  with- 
drew the  cafie  from  the  ordinaiy  remedies  at 
law,  and  required  the  interposition  of  equity. 
They  said  the  action  was  a  common-law  ac- 
tion of  account;  and,  viewed  in  this  light,  the 
complaint  was  fatelly  defective  in  not  aver- 
ring that  the  defendant  occupied  the  premises 
ui>on  any  a^ement  with  the  plaint^  as  re- 
ceiver or  badiff  of  his  share  of  the  rente  and 
profite;  that  it  was  essential  to  a  recovery 
that  this  circumstence  should  exist,  and 
equally  essential  to  the  complaint  that  it  be 
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alleged;  that  at  common  law  one  tenant  in 
common  had  no  remedy  against  the  other 
who  exclusively  occupied  the  premises,  and 
received  the  entire  profits,  unless  he  was 
ousted  of  possession,  when  ejectment  might 
be  brought,  or  unless  the  other  was  acting  as 
bailLff'of  his  interest  by  a^ement,  when  the 
action  of  account  would  he.  The  occupation 
by  him,  so  long  as  he  did  not  exclude  nis  co- 
tenant,  was  but  the  exercise  of  a  legal  right 
His  cultivation  and  improvements  were  made 
at  his  own  risk;  if  they  resulted  in  loss,  he 
could  not  call  upon  his  co-tenant  for  contri- 
bution; and  if  tney  produced  a  profit  his  co- 
tenant  was  not  entitled  to  a  share  of  them. 
The  co-tenant  could  at  any  moment  enter 
into  equal  enjoyment  of  his  possession;  his 
neglect  to  do  so  might  be  regarded  as  an 
assent  to  the  sole  occupation  of  the  other. 
There  was  no  equity  in  tne  claim  asserted  by 
the  tenant  to  saare  in  the  profits  resulting 
from  the  labor  and  monej  of  his  co-tenant, 
when  he  had  expended  neither  and  had  never 
claimed  ^ssession,  and  never  been  liable  for 
contribution  in  cases  of  loss.  There  would 
be  no  equitv  in  giving  to  a  tenant  who  would 
neither  worK  himself  nor  subject  himself  to  any 
expenditures  or  risks,  a  share  in  the  fruitsof  an- 
other's labor,  investments  and  risks.  The  stat- 
ute of  4  and  5  Anne,  16,  gave  a  right  of  action 
to  one  joint  tenant  in  common  against  the 
other  as  bailiff,  who  received  more  than  his 

Eroportional  sluire  of  the  profits;  at  common 
iw  the  bailiff  was  answerable,  not  only  for 
his  actual  receipts,  but  for  what  he  miffht 
have  made  from  the  property  without  wilmd 
neglect:  Co.  LiU.  172  a;  Willis,  210;  but  it  was 
never  adopted  in  this  State,  nor  have  we  anv 
similar  statute.  Pico  v.  Columbet,  12  Cal.  414. 
Where  plaintiff  was  employed  by  special 
agreement  as  the  a^nt  of  defendant  and 
others,  to  render  services  in  respect  to  land, 
the  fact  that  he  was  himself  an  owner  in  the 
tract  did  not  prevent  his  enforcing  his  claim 
for  compensation  under  his  agreement  Thomp' 
son  V.  Salmon,  18  CaL  634 

If  several  persons  are  the  owners,  as  ten- 
ants in  common,  of  a  mining  claim,  and  one 
of  them  is  also  a  tenant  in  common  with  sev- 
eral other  {>ersons  in  the  ownership  of  an  ad- 
joining claim,  and  the  first-named  owners 
lease  their  claim  to  the  second-named  owners, 
to  be  mined  for  a  given  term,  and  the  one  of 
the  lessees  who  is  a  tenant  in  common  in  both 
claims,  and  superintendent  of  the  lessees* 
claim,  after  the  term  of  the  lease  has  expired, 
as  superintendent  of  the  lessees  and  a  mem- 
ber of  their  company,  sells  the  tailings  of  the 
claim  leased,  and  accounts  to  the  lessees  for 
the  proceeds,  the  other  lessors  cannot  main- 
tain an  action  against  him  as  a  tenant  in  com- 
mon in  their  company  for  their  proportion  of 
the  proceeds.  Clark  v.  JaneSf  40  Cal.  618. 
Demand,  when  necessary,  supra;  Partners, 
supra;  Replevin,  supra. 

Timber,  cutting  down  or  injuring,  733. 

Trempaam  to  land.  A  partr  cannot  recover 
for  injuries  done  by  cattle  of  defendant  break- 
ing into  plaintiff's  dose,  unless  the  land  en- 
tered be  inclosed  by  a  lawful  fence,  or  at 
'least  by  an  indosure  equivalent  to  a  lavrful 
fence  in  its  capacity  to  exclude  cattle.  Comer- 
ford  V.  Dujpuyy  17  CaL  310.    If  it  does  not 


impear  that  plaintiff  was  in  possession  when 
the  trespass  was  committed,  and  was  then  en- 
titled to  the  possession,  if  the  defendant  pleads 
Uberum  tenementum,  the  action  ^11  f  aiL  Hol- 
man  v.  Taylor,  31  CaL  340. 

In  an  action  for  tresnass  in  removiii^  a 
fence,  it  appeared  that  uie  land  from  which 
the  fence  was  removed  was  the  property  of  the 
defendant,  subject  to  a  right  in  the  public 
to  an  easement  over  it  as  a  highway,  and  it 
was  held  that  the  plaintiff  had  no  right  of 
action  for  damages  for  removing  theretroin  a 
fence  which  was  not  his  property,  and  which 
he  placed  there  at  the  peril  of  losing  thereby 
all  right  to  it  Doherty  v.  Thayer,  31  Cal.  146. 

If  one  of  two  defendants,  with  the  knowl- 
edge and  consent  of  the  other,  einploys  men 
to  remove  buildings  and  fences  from  land, 
turn  out  the  occunants,  and  take  possession, 
the  acts  performed  and  possession  so  acquired 
are  as  much  the  acts  and  possession  of  the 
one  who  assented  to  them  in  advance,  and  for 
whose  benefit  in  part  snch  possession  was 
taken  and  held,  as  of  the  party  who  actually 
employed  the  men  and  directed  the  acts  to  be 
done.  Treat  v.  ReiUy,  35  Cal.  129.  Trespass 
on  building  or  cultivated  real  property,  735. 
When  plaintiff  is  actually  disseised  and  de- 
fendant is  in  adverse  possession,  trespass  ou. 
cL  fr.  will  not  lie.  RaffeUo  ▼.  FioH,  60  CaL 
363.  Plaintiff  must  show  he  was  in  actual 
possession  at  the  time  of  the  trespass,  and  de- 
fendant may  prove  under  a  general  denial 
that  plaintiff  s  tenant  was  m  possession. 
UUendorffer  v.  Saegers,  50  Cal.  496. 

Trover.  It  is  well  settled,  that  a  person 
having  neither  the  possession  nor  the  right  to 
possession  of  personal  chattels,  cannot  main- 
tain trespass  or  trover  for  an  injury  done  ta 
the  property.  Middlegworth  v.  Sedgwick,  10 
CaL  392.  See  also  2  HiUiard  on  Torts,  602; 
Edwards  on  Bailments,  Sec.  315;  2  Oreenl,  Bv., 
Sec  616;  Story  on  Bailments,  Sees.  398-94; 
Putnam  v.  WyUy,  8  John.  432;  Muggridge  v. 
Eveleth,  9  Pick.  233.  Where  an  action  was 
brought  for  a  trespass  dt  bonis  asportatis  com- 
mitt^  while  the  lessee  of  the  plaintiff  was 
in  the  actual  possession,  and  entitled  to  the 
exclusive  possession  of  the  property,  it  was 
held  that  as  there  was  no  averment  in  the 
complaint,  nor  any  proof  that  the  claim  of  the 
lessee  for  damages  was  assigned  to  the  plaint- 
iff, the  action  would  not  lie.  Triscony  v.  Orr, 
49  CaL  617-18. 

There  can  be  no  doubt  as  to  the  general 
proposition  that,  if  the  bailee  of  personal  prop- 
erty sell  it  in  violation  of  his  authority,  the 
owner  may  ratify  the  transaction  and  demand 
the  proceeds  of  the  sale.  But  the  court 
thought  the  reason  of  the  rule  ceased  when 
applied  to  stocks;  that  it  was  impossible  that 
amr  sane  person  should  have  centered  his 
affections  upon  a  particular  stock  certificate, 
or  that  any  violence  could  be  done  to  his  feel- 
ings by  requiring  him  to  accept  another  cer- 
tificate of  precisely  similar  character,  in  lien 
of  it;  that  his  own  certificate  was  only  the 
evidence  that  he  owned  an  undivided  interest 
in  the  capital  and  business  of  the  corporation; 
and  that  a  different  rule  should  govern  the 
conversion  of  certificates  of  stock;  and  if  the 
wrongdoer  was  at  all  times  read;;^  and  willing 
to  transfer  to  the  owner  an  equivalent  num- 
ber of  similar  shares  in  the  same  company,  by 
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a  proper  and  valid  certificate,  it  would  present 
a  case  for  nominal  damages  only.  Atkms  v. 
OarnJbU,  42  Cal.  98;  see  Von  Schmidt  v.  Bourn, 
60  Cal.  616.  An  action  was  brought  against 
the  sheriff  to  recover  damages  for  the  unlawful 
taking  from  the  possession  of  the  plaintiffs, 
and  carrying  away  of  certain  personal  prop- 
erty, and  toT  the  detention  of  the  same. 
The  court  said  that  trover  lay  where  treapaas 
de  bonis  lay;  and  an  unlawful  taking,  if 
followed  by  the  carrying  away,  was  of  it- 
self a  conversion:  ChSty'a  Pleading,  154; 
and  held  that  a  statement  that  defendant 
took  and  carried  away,  is  equivalent  to 
the  averment,  ''converted  to  his  own  use," 
etc.  Hutchingg  v.  CastU,  48  Cal.  155.  If 
a  special  administrator,  without  authorit;!^, 
sells  stocks  ^ledsed  to  the  deceased,  this  is 
not  a  conversion  oy  the  estate.  Von  Schmidt  v. 
Bourn,  50  CaL  616. 

^  Tmst,  enforoemont  ol  A  complaint  aver- 
ring that  defendant  agreed  to  buy  m,  as  agent 
of  plaintiff,  plaintiff's  property,  about  to  be 
sola  under  process,  and  pay  for  it  and  allow 
plaintiff  to  redeem  it,  and  that  defendant 
purchased  the  property,  and  in  violation  of  his 
agreement  and  of  the  trust  had  sold  the  prop- 
erty, and  that  plaintiff  had  sustained  damans, 
etc.,  was  hela  a  good  complaint  in  equity. 

WtngcUe  v.  Ferris,  50  CaL  107. 

Usage  of  trade,  1870,  S.  12.  Where  a 
contract  is  entered  into  with  reference  to  rules, 
such  as  the  rules  of  the  San  Francisco  Stock 
Board,  they  become,  in  effect,  special  terma  of 
the  contract,  and  it  must  be  averred  by  the 
party  who  claims  that  he  has  performed  the 
contract  on  his  part  in  accordance  with  such 
rules.  Goldsmith  v.  Sawyer,  46  CaL  212. 

Use  and  oooapatioii.  No  action  for  use 
and  occupation  will  lie  when  possession  has 
been  adverse  and  tortious,  for  such  excludes 
the  idea  of  a  contract,  which  in  all  cases  of 
this  action  must  be  express  or  implied.  The 
Supreme  Court  said  this  was  undoubtedlv  the 
correct  as  well  as  the  general  rule,  and  was 
fully  supported  by  the  case  of  Birch  v.  Wright, 
1  Term  Kep. ;  Dumford  and  East,  378;  Smith 
V.  Stewart^  Johns.  Rep.  46;  Wliarton  v.  FUz- 
aerald,  3  DalL,  and  innumerable  cases  cited 
Dy  these  authorities.  See  Sampson  v.  Sha/^er, 
3  Cal.  201,  203;  followed,  O'Connor  v.  CorbOl, 
3  CaL  37a 

If  a  lease  or  agreement  is  invalid  under 
1973,  subd.  5,  post,  Stat  of  Frauds,  it  would 
seem  that  if  the  tenant  has  been  in  possession, 

Slaintiff  may  recover  for  use  and  occupation. 
'olsom  V.  PerHn,  2  CaL  603. 

Vaxlance,  469-471. 

Vendor's  Uen.  The  vendor's  lien  on  land 
conveyed  is  not  lost  by  his  taking  the  notes 
of  the  purchaser  for  the  purchase-money. 
And  the  lien  equally  exists  whether  the  instru- 
ment amounts  to  a  conveyance,  or  merely  an 
executory  contract  In  a  complaint  in  canity 
to  enforce  the  lien,  it  is  not  necessary  to  allege 
the  issuance  of  execution,  under  a  judgment 
at  law  previously  obtained  by  the  vendor 
against  tne  purchaser  for  the  amount  due,  and 
return  of  ntdUi  bona  to  sustain  the  allegation 
of  inaolvency.    A  return  of  nulla  bona  on  an 


execution  is  only  one  mode  of  proving  insol- 
vencjr.  Any  o^er  competent  proof  would  be 
sufficient  Where  a  vendor  of  land  has  taken 
the  notes  of  the  purchaser  in  payment,  and 
brings  his  action  thereon  at  law,  he  should  in 
that  action,  if  at  all,  unite  his  equitable  claim 
for  a  foreclosure  of  his  lien;  the  same  tribunal 
administering  both  law  and  equity.  Walker  v. 
Sedgwick,  8  Cal.  398. 

Verification  of  pleadings,  446. 

Vessela,  steamen^  and  boats,  actions 
against,  813. 

"Warranty.  An  action  upon  the  covenant 
of  warranty  of  title  will  not  lie  until  eviction. 
The  reason  of  this  principle  is  founded  upon 
the  position,  that  tnere  can  be  no  approxima- 
tion to  a  correct  measure  of  damages.  It 
would  be  a  serious  hardship  to  allow  the 
grantee  to  defeat  an  action  for  the  purchase- 
money  and  interest,  on  the  ground  of  a  breach 
of  warranty,  while  he  remains  in  the  enjoy- 
ment of  the  possession,  has  derived  its  rents 
and  profits  probably  for  many  years,  and  may 
hold  until  his  possession  ripens  into  a  perfect 
title.  Norton  v.  Jackson,  5  CaL  264;  Backus, 
Administrator,  v.  McCoy,  3  Ohio,  211. 

The  principles  deduced  from  the  various 
authorities  may  be  classed  thus: 

1.  Where  there  is  a  covenant  of  warranty, 
the  payment  of  the  purchase-money  cannot 
be  resisted  as  long  as  the  grantee  remains  in 
possession. 

2.  Nor  under  the  same  circumstances  can 
the  purchase-money  be  reduced. 

3.  Eviction  by  process  of  law  is  requisite 
to  enable  an  action  to  be  maintained  on  the 
covenant. 

4  Equity  can  relieve  bv  granting  a  rescis- 
sion of  the  contract  upon  tne  allegation  of  the 
insolvency  of  the  grantor,  and  his  inability  to 
respond  m  damages  to  an  action  upon  the 
covenant,  a  paramount  outstanding  title  in 
another,  and  an  offer  to  redeliver  possession, 
and  account  for  the  renta  and  profits.  Cullum 
V.  The  Bank  qf  Alabama,  4  Ala.  R.  21;  Norton 
V.  Jackson,  5  CaL  264. 

Waste,  reference  to,  732. 

^7ater.  Where  defendant,  in  working  a 
coal  mine,  **  compelled**  a  flowing  mass  of 
water,  sand,  etc,  to  descend  upon  plaintiff's 
land,  it  was  held  that  the  word  compelled  in 
the  complaint,  expressed  that  the  water,  etc., 
did  not  descend  in  its  natural  course  of 
descent,  nor  as  the  mere  result  of  the  law  of 
gravitation,  and  that  plaintiff  had  a  cau%e  of 
action.  Bobinson  v.  Black  Diamond  Coai  Co., 
60  CaL  461. 


Averments  neoessary  to  sustain  olaim. 

If  damages  are  claimed,  the  fact  that  they 
have  been  sustained  must  be  alleced,  or 
plaintiff  will  not  be  entitled  to  any  judgment 
for  damages:  BohaU  v.  IHller,  41  Cal.  535; 
and  it  must  be  borne  in  mind,  that,  if  there 
is  no  answer,  the  relief  granted  to  plaintiff 
cannot  exceed  that  claimed  in  the  complaint. 
580,  post    Where  plaintiffs  laid  their  dam- 
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ages  at  $1000,  and  jud^ent  was  rendered  in 
their  favor  for  $15()0|  it  was  reversed  on  ap- 
peal; and  though  by  580,  post,  if  an  answer 
IS  put  in,  the  court  may  graut  any  relief  con- 
sistent with  the  case  made  by  the  complamt, 
the  relief  must  be  eaT^aeed  within  the  iswe,  as 
specified  in  that  section,  and  the  court  cannot 
render  a  judgment,  to  base  which  the  aver- 
ments in  the  complaint  are  not  sufficient. 
Sterling  v.  Hanson,  1  Cal.  479.  Justice  re- 
quires that  parties  should  be  confined  to  that 
to  which  they  are  entitled  within  their  plead- 
ings. .  Benedict  v.  Bray,  2  Cal.  256.  Where 
the  judgment  was  for  a  larger  sum  than  was 
claimed  at  the  commencement  of  the  action, 
but  the  complaint  was  amended  by  leave  of 
the  District  Court,  before  the  commencement 
of  the  trial,  and  the  amount  claimed  by  the 
amended  complaint  was  in  excess  of  the  sum 
for  w^hich  juagment  was  fl:iven,  it  was  held 
that  the  judgment  was  gooo.  TuUy  v.  Harloe, 
35  CaL  306. 

There  is  no  rule  of  pleading  which  requires 
a  party  to  aver  the  precise  amount  he  claims; 
but  he  may  recover  an  amount  less  than  that 
which  is  stated  in  the  complaint.  Meek  v. 
McClurej  49  CaL  627.  If  the  complaint  con- 
tains two  independent  counts,  each  complete 
within  itself,  and  concluding  with  its  own  ap- 
propriate prayer  for  reli^  and  separately 
signed  by  counsel,  the  prayer  to  the  second 
count  will  not  be  deemed  to  have  anv  refer- 
ence to  the  first;  and  on  a  verdict  on  the  first 
count  only  the  relief  granted  will  follow  the 
waver  of  that  count.  N.  C,  A  8.  C,  Cvy  v. 
Kiid^  37  Cal.  283.  The  amount  of  the  dam- 
ages sustained  should  also  be  alleged,  for  if  the 
allegation  is  not  denied  by  the  answer  no  issue 
is  raised  upon  it.  McLaughUn  v.  Kellyj  22 
CaL  221.  From  this  decision  it  would  seem 
that  in  such  a  case  the  jury  do  not  assess  the 
damages,  for  there  is  no  issue  on  that  point; 
but  it  was  said  in  Patterson  v.  Ely,  19  Cal. 
28,  that  the  legation  being  deemed  admitted 
was  conclusive  evidence  of  the  extent  of  the 
damages,  and  authorized  the  jury  to  assess 
them  to  the  extent  claimed.  See  also  437  n., 
post. 

Kinds  of  rollef,  eto.  As  a  general  rule 
compensation  is  the  relief  or  remedy  provided 
by  tne  law  of  this  State  for  the  violation  of 
private  rights  and  the  means  of  securing  their 
observance;  and  specific  and  preventive  re- 
lief may  be  given  in  no  other  cases  than 
those  specified  in  C,  C,  Div.  IV,  Part  I  (f.  e,, 
C,  C,  3274-3423,  for  which  sections  see  infra). 
C.  a  3274. 

Forfeitiire.  Whenever  by  the  terms  of  an 
obligation  a  party  thereto  incurs  a  forfeiture, 
or  a  loss  in  the  nature  of  a  forfeiture,  by  reason 
of  his  failure  to  comply  with  its  provisions, 
he  may  be  relieved  tnerefrom,  upon  making 
full  compensation  to  the  other  party,  except 
in  case  of  a  grossly  negligent,  willful,  or  fraud- 
ulent breach  of  duty.  v.  (7.  3275.  Relief  of 
a  tenant  from  forfeiture  of  a  lease,  1179. 

Liquidated  damages,  eto.  Every  con- 
tract by  which  the  amount  of  damage  to  be 
paid,  or  other  compensation  to  be  made,  for  a 
Dreach  of  an  obligation,  is  determined  in  an- 
ticipation thereof,  is  to  that  extent  void,  ex- 
cept as  expressly  provided  in  the  next  section. 


C,  C.  1670.  The  parties  to  a  contract  may 
agree  therein  upon  an  amount  which  shall  be 
presumed  to  be  the  amount  of  damage  sus- 
tained by  a  breach  thereof,  when  from  the 
nature  of  the  case  it  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual  damage. 
C.  C.  1671.  Prior  to  the  adoption  of  the 
Civil  Code  the  Supreme  Court  approved  the 
following  rules: 

1.  When  Uie  party  stipulates  to  pay  a  sum 
for  a  given  perioKi  of  time  during  the  continu- 
ance of  the  failure,  then  the  damages  are  to 
be  considered  as  liquidated.  Ayleit  v.  Dodd, 
2  Atk.  238;  Fktclier  v.  Dyehe,  2  Term  R.  32; 
Smith  V.  Smith,  4  Wend.  468. 

2.  When  the  a^eement  is  not  to  carry  on 
trade  at  a  particular  place;  not  to  run  a  stage- 
coach on  a  particular  road;  hot  to  publish  a 
rival  newspaper;  not  to  run  a  rival  steamer 
on  a  particular  route:  in  all  these  cases  the 
sum  stated  must  be  taken  as  liquidated  dam- 
ages. Oomell  V.  Price,  13  Meeson  and  W.  695; 
Leightony.  Wales,  3  Id.  545;  WiUiams  v.  Dakin, 
22  Wend.  201;  Cal,  Steam  Nav.  Co,  v.  Wrighi, 

6  Cal.  258. 

3.  When  the  party  stipulates  to  marry  no 
other  person;  to  convey  land  or  pay  a  named 
sum,  the  price  of  the  land  having  been  re- 
ceived by  him,  the  damages  are  liquidated. 
Lovoe  V.  Peers,  4  Burr,  225;  Slasson  v.  Beadle, 

7  Johns.  71. 

4.  When  a  named  sum  is  to  be  paid  for 
every  acre  of  land  plowed  up  contrary  to 
agreement;  when  a  stated  sum  is  to  be  paid 
for  each  article  not  delivered,  the  damages 
must  be  considered  as  liquidated. 

5.  When  the  party  stipulates  to  erect  a 
building  in  a  particular  manner,  within  a 
given  time,  ana  upon  failure  to  pay  a  named 
sum,  it  must  be  considered  in  the  nature  of  a 
penalty.  Tayloe  v.  Sandeford,  7  Wheaton,  13; 
Moore  <k  Hunt  v.  Platte  County,  8  Mo.  467. 
In  the  case  under  discussion  the  defendant 
stipulated  that  she  would  erect  a  brick  build- 
ing to  cover  such  portion  of  a  lot  as  would  be 
satisfactory  to  the  plaintiff,  and  would  give 
him  possession  within  three  weeks;  the 
plaintiff  to  have  possession  for  six  months, 
with  the  privilege  of  twelve  months  or  more; 
and  upon  foilure  to  perform  the  agreement, 
she  was  to  pav  the  plaintiff  the  sum  of  $500 
damages.  There  were,  therefore,  several 
things  for  the  defendant  to  do,  failure  to  per- 
form any  one  of  which  would  have  been  a 
violation  of  the  agreement.  If  the  building 
had  been  erected  on  a  portion  of  the  lot  not 
satisfactory  to  the  plaintiff,  or  the  house  not 
finished  for  a  single  day  beyond  the  stipulated 
time,  the  defendant  would  have  been  liable 
for  the  whole  sum  upon  plaintiff's  theory. 
So,  too,  if  the  plaintiff  had  been  disturbed 
in  his  possession  for  one  day  during  the  term 
of  six  months,  or  denied  the  privilege  of  the 
additional  term.  There  was  no  statement  in 
the  agreement  that  the  sum  therein  men- 
tioned was  to  be  taken  as  liquidated  damages. 
If  the  defendant  had  failed  to  erect  a  suitable 
brick  building,  although  finished  within  the 
time  specified,  it  would  have  been  a  violation 
of  the  contract.  The  court  held,  therefore, 
that  the  damages  mentioned  were  not  liqui- 
dated, but  a  mere  penalty.  Nash  v.  Hermo^ 
sUla,  9  CaL  587. 

Plaintiffs  purchased  of  defendant,  F.,  the 
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bark  "Chase,"  paid  a  portion  of  the  purchase- 
money,  and  entered  into  possession;  at  the 
time  of  sale  the  vessel  was  sailing  under  a 
coasting  license  issued  to  F.,  hut  was  regis- 
tered in  the  name  of  a  third  ^rson.  F.  agreed 
to  deliver  to  ^aintiffs,  within  twenty  days,  a 

food  and  sumcient  title  and  register  of  the 
ark;  and  as  security  for  the  performance  of 
this  agreement  executed  a  bond  in  the  penal 
sum  of  $2000.  F.  failed  to  deliver  the  title 
and  register  at  the  time  agreed  on,  or  at  any- 
time, by  reason  of  which  milure  the  plaintiff 
was  restricted  in  the  lawful  and  usual  use 
and  employment  of  the  vessel  The  court 
said,  that  this  was  one  of  those  cases  in 
which  it  was  difficult,  if  not  impracticable, 
to  estimate  the  exact  amount  of  ctamage  suf- 
fered by  the  hiilure  of  the  defendant  to  com- 
ply with  his  contract,  and  held  that  the 
amount  of  the  bond  should  be  considered  as 
liquidated  damages.  FUk  v.  Fowler,  10  CaL 
512;  Steam  Navigation  Company  v.  Wright,  6 
CaL  258. 

In  a  contract  for  the  sale  of  a  butcher  shop, 
the  seller  entered  into  this  covenant:  "I  also 
bind  myself  in  the  sum  of  $500  to  said  Rush, 
not  to  go  into  the  butchering  business  in  said 
Suisun,  without  the  consent  of  said  Rush,  in 
any  manner  whatever."  Rhodes,  J.,  deliver- 
ing the  opinion  of  the  court,  said,  that  if  the 
parties  agreed  upon  the  payment  of  a  certain 
sum,  whether  in  terms  as  a  penal  sum  or  not, 
if  it  could  be  plainly  understood  that  the 
gross  sum  was  intended  as  a  security  for  the 
payment  of  a  less  sum,  it  would  be  held  as  a 
penaltv;  and  if  the  parties  agreed  that  the 
sum  should  be  paid  as  liquidated  damages, 
the  court  would  so  regard  it,  unless  it  clearly 
appeared  that  it  was  intended  merely  as  a 
securitv  for  the  pavment  of  damages  that 
might  be  considered  liquidated  and  certain  in 
amount;  and  where  the  contract  contained 
both  the  terms  ''penalty*'  and  "liquidated 
dama^,*'  or  equivalent  terms,  or  where  it 
contained  neither  of  those  terms,  the  court 
would  ascertain  the  intention  of  the  parties 
from  the  whole  instrument.  Sedgwick  on  MeaS" 
ure  qf  Damages,  417  to  442.  If  the  damages 
for  uie  performance  or  non-performance  of 
the  act  stipulated  to  be  done  or  not  to 
be  done  by  the  party  agreeing  to  pay  the 
gross  sum,  could  be  ascertained  with  cer- 
tainty, or  had  been  agreed  upon  between  the 
parties,  then,  as  in  a  case  where  the  parties  had 
denominated  it  a  penalty,  the  court  would  con- 
sider it  as  a  security;  but  if  they  were  "wholly 
uncertain  and  incapable  of  estimation  other- 
wiHe  than  by  mere  conjecture,"  as  was  said  in 
WUUame  v.  Dakin,  22  Wend.  201,  the  gross 
sum  would  be  regarded  as  liquidated  damages. 
He  further  said  that  courts  were  not  war- 
ranted in  adding  a  further  term  or  in  striking 
therefrom  a  term  the  parties  had  employed; 
nor  were  they  justified  in  attempting  to  modify 
or  reform  a  contract  under  the  vague  notion  of 
relieving  a  party  from  an  asreement  into 
which  he  has  willingly  and  knowingly  en- 
tered. Parties  were  more  competent  to 
make  their  own  bargains  than  courts  were 
to  make  bargains  for  them,  and  the  court 
held  the  $500  to  be  liquidated  damages. 
Sawyer,  J.,  dissenting,  said  that  the  prin- 
ciples of  construction  announced  in  the 
prevailing  opinion  generally  met  his  appro- 


bation. But  on  one  point  he  thought  a 
qualification  was  required,  and  that  was  the 
point  on  which  the  construction  of  the  cove- 
nant in  question  turned.  He  quoted  the  opin- 
ion in  Williams  v.  DaJnn,  22  Wend.,  as  fol- 
lows: "  But  if  they  (the  damages)  axe  wholly 
uncertain,  and  incapable  of  estimation  other- 
wise than  by  mere  conjecture,*'  the  gross  sum 
would  "be  regarded  as  liquidated  oama^.*' 
He  said  that  this  would,  doubtless,  be  strictly 
true  as  applied  to  the  covenant  under  con- 
sideration m  that  case,  and  uncertainty  in  the 
amount  of  damages  was  one  element  to  be 
considered  in  the  construction  of  such  cove- 
nants when  the  language  was  doubtful.  But 
it  was  not  of  itself  a  controlling  test  In  the 
case  referred  to  the  contract  was  that  the  sum 
of  13000  should  be  and  was  thereby  Jixed  and 
settled  as  Uqwdated  damages,  and  not  as  a  penal 
sum,  for  any  violation  of  tne  covenant,  etc  In 
the  case  under  consideration,  the  covenant 
contained  no  such  express  and  decided  decla- 
ration of  the  intention  of  the  parties  to  make  the 
sum  liquidated  damages  and  not  a  penal  sum,  as 
was  found  in  Williams  v.  Dakin,  The  learned 
judge  said  further  that  he  had  examined  a 
large  number  of  cases  and  had  not  found  one 
where  the  sum  stated  had  been  held  as  liqui- 
dated damages,  unless  it  was  expressly  stated 
to  be  liquidated,  or  there  was  an  express  cove- 
nant to  pay  a  specific  sum  of  mone^  on  the 
doinff  or  not  doins  of  the  thing  provided  for. 
On  the  contrary,  he  found  many  cases,  where 
a  sum  expressly  stinulated  to  be  liquidated 
damages  had  been  held  to  be  penal  only,  not- 
withstanding an  express  stipulation  to  the  con- 
trary; and  that  it  was  also  a  rule,  that  where 
it  was  doubtful  on  the  face  of  the  instrument 
whether  the  sum  mentioned  was  intended  to 
be  stipulated  damages,  or  a  penalty  to  cover 
actual  damages,  the  courts  held  it  to  be  the 
latter.  Sedgwick  an  Dam,,  440,  note  1;  441, 
note  1;  Bagley  v.  Peddie,  5  Sandf.  192;  Streeter 
V.  Mush,  25  Cal.  70-73. 

,  Damages,  penona  snfiiBring  detriment 
may  recover  reasonable.  Every  person  who 
suffers  detriment  from  the  unlawful  actor  omis- 
sion of  another  may  recover  from  the  person  in 
fault  a  compensation  therefor  in  money,  which 
is  called  aamages.  G.  C,  3281.  Damages 
must,  in  all  cases,  be  reasonable;  and  where 
an  obligation  of  any  kind  appears  to  create  a 
right  to  unconscionable  ana  grossly  oppres- 
sive damaffes,  contrary  to  substantial  justice, 
no  more  than  reasonable  damages  can  be  re- 
covered. C,  O.  3359. 

Damages  on  revoking  submission,  1290. 
Damages  are  exclusive  of  exemplary  dam- 
ages and  interest,  except  where  those  are 
expressly  mentioned.  C.  C,  3357.  No  person 
can  recover  a  greater  amount  in  damages  for 
the  breach  of  an  obligation  than  he  could 
have  gained  by  the  full  performance  thereof 
on  both  sides,  except  in  the  cases  specified  in 
the  articles  on  Exemplary  Damages  and  Penal 
Damages,  and  in  (7.  C,  sections  3319,  3339 
and  3340.  C.  C.  3358. 

Defendant  dug  a  ditch  on  plaintiff*s  land, 
and  in  an  action  against  defendant  to  abate 
the  ditch  as  a  nuisance,  and  to  have  it  filled 
up,  and  for  damages,  it  was  held  that  plaintiff 
could  not  recover  as  damages  a  sum  sufficient 
to//{  up  the  ditch,  because  the  cost  of  filling  it 
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up  might  exceed  any  injuiy  resulting  from  it 
in  its  then  condition,  and  hence  plaintiff 
miffht  never  fill  it  up.  Damages  could  be 
had  for  the  injunr  sustained,  and  nothing 
more.  Dt  Costa  v.  MaaMchuaetts Mining  Co.,  17 
Cal.613. 

The  SuDreme  Court  approved  the  rule 
stated  by  Mr.  Justice  Wiiae,  in  Wooater  v. 
Proprietors  of  Canal  Bridge,  16  Pick.  547:  "  In 
all  cases  where  thete  is  no  rule  of  law  regu- 
lating the  assessment  of  damages,  and  tiie 
amount  does  not  depend  on  computation,  the 
judgment  of  the  jury  and  not  tne  opinion  of 
the  court  is  to  govern,  unless  the  damages 
are  so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  par- 
tiality or  prejudice,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  of  the 
case."  Baycey.  California  Stage  Co.,  25  Cal. 
473.  As  to  new  trial  for  excessive  damages, 
etc ,  657,  and  notes.  The  fact  that  the  plaintiffs 
claim  dama^^  beyond  the  just  measure  of 
their  right,  is  not  a  ground  for  reversing  the 
jud^ent  If  plaintiffs  at  the  trial  offer 
testimony  to  prove  damages  which  they  had 
no  right  to  claim,  defendant  can  object  to  its 
introduction.  Aitken  v.  MendenhcUl,  25  CaL 
213.  As  by  Pol  C.  3274  in  judgments  and 
executions  the  amount  thereoi  must  be  stated 
as  near  as  may  be,  in  dollars  and  cents,  reject- 
ing fractions,  it  is  no  doubt  proper  tcPapply 
the  same  rule  to  the  claim  for  damages  in  the 
complaint. 

Homiiua  damageA.  When  a  breach  of 
duty  haa  caused  no  appreciable  detriment  to 
the  party  affected,  he  may  yet  recover  nomi- 
nal damages.  C.  C,  3360. 

In  actions  for  a  breach  of  a  contract,  nomi- 
nal damases  are  presumed  to  foUow  as  a  con- 
dusion  of  law,  from  nroof  of  the  breach. 
Browner  v.  Iktvis,  15  CaL  11.  Also  from  a 
trespass.  Attwood  v,  FricoU,  17  CaL  43. 

Special  damages.  Inasmuch  as  the  object 
of  the  rules  of  pleading  is,  to  have  the  plead- 
ing BO  framed  as  to  apprise  the  parties  of  the 
facts  to  be  proved  by  them:  Piercy  v.  Sabin, 
10  CaL  28;  tne  rule  laid  down  in  Cole  v.  Swan- 
ston,  I  Cal.  54;  Stevenson  v.  Smith,  28  Cal.  102; 
Oay  V.  Winter,  34  Cal.  153;  Lewiston,  etc.,  Co. 
v.  Shasta,  etc.,  Co.,  41  CaL  565,  and  Potter  v. 
Froment,  47  Cal.  165,  that  where  the  damans 
are  special  (that  is,  such  as  do  not  necessuily 
arise  or  are  not  implied  by  law),  the  facts  out 
of  which  such  special  damages  arise  must  be 
averred,  must  bie  adhered  to.  In  an  action 
against  a  carrier  of  passengers  for  dama^ 
for  detention  of  a  passenger,  an  instruction 
to  the  jury  that,  "  It  being  shown  in  evidence 
that  the  plaintiff  was  a  j;^>d  bookkeeper,  and 
his  servant  an  able-bodied  man,  the  measure 
of  damages  would  be  the  wages  at  the  then 
rate  in  San  Francisco,  of  a  good  bookkeeper 
and  able-bodied  workingman,  during  the 
period  of  detention  of  the  plaintiff  and  his 
servant  at  New  Orleans  and  Panama,*'  was 
held  to  depend  on  too  many  contingencies 
(probability  of  plaintiff^s  procuring  employ- 
ment immediately  on  his  arrival,  and  of  such 
employment  being  continued,  etc)  to  admit 
of  its  being  applied  as  an  absolute  and  fixed 
criterion  by  which  the  damages  could  be 
measured.  Tonge  v.  P.  M.  8.  S.  Co.,  1  CaL 
354.    Where  an  award  showed  that  tiie  arbi- 


trator had  based  his  calculation  of  damages 
for  breach  of  covenants  of  a  lease  on  the  fact 
that  the  product  of  twenty  acres  of  land  was 
worth  $9000,  from  which  he  inferred  that  the 
product  of  two  hundred  acres  would  have 
been  worth  $96,000,  it  was  held  that  the 
damaees  thus  estimated  were  too  remote  and 
speculative,  and  involved  too  many  contin- 
gencies. Muldrow  V.  Norris,  2  CaL  78,  citing 
Sedgwick,  p.  98;  and  Tonge  v.  P.  M.  S.  S.  Co., 
supra. 

In  an  action  against  surgeons  for  negligence, 
per  qtiod  amputation  became  necessary,  where 
there  was  no  allegation  as  to  bodily  pain,  suf- 
fering, etc,  it  was  held  that  the  court  erred 
in  directing  the  jury  that  if  they  believed  that 
the  defendants  were  guilty  of  negligence,  etc., 
by  which  plaintiff  was  caused  great  bodily 
pain  and  suffering,  the  plaintiff  was  entitled 
to  a  verdict.  The  court  said  the  defendants 
were  not  sued  for  causing  bodily  pain  and 
suffering  by  their  negligence  or  carelessness; 
they  were  sued  for  alleged  malpractice,  by 
which  amputation  became  necessary.  Moor  v. 
Teed,  3  CaL  190. 

In  an  action  for  slander  of  a  person  aa 
a  clerk  or  tradesman,  it  is  unnecessary  to  al- 
lege special  damage.  Butler  v.  Howes,  7  CaL 
89.  Flaintiff  suea  for  the  balance  of  the 
agreed  price  of  a  steam  engine.  By  the  con- 
tract the  engine  was  to  be  delivered  by  5th 
April,  under  a  penalty  of  $20  for  every  day's 
delay.  The  ennne  was  not  deliverea  until 
the  6th  May.  Defendants  claimed  damage 
for  loss  of  time,  services,  and  wages  of  em- 
ployes at  defendant's  mill,  and  the  profits 
which  defendants  would  have  realized  auring 
the  delay!  The  referee  omitted  to  find  dam- 
ages for  any  of  these,  considering  them  too  re- 
mote. But  the  court  held  that  the  loss  of 
time,  value  of  services,  and  wages  of  em- 
ployes, caused  by  the  failure  of  the  respond- 
ents to  perform  their  contract,  w^ere  damages 
by  no  means  remote,  but,  on  the  contrary, 
strictly  proximate  and  immediate,  and  they 
ought  to  have  been  considered  and  allowed. 
Kenvon  v.  OoodaU,  3  CaL  259. 

Where  a  plaintiff  sued  in  respect  to  the  de- 
struction by  the  defendants  of  a  book  of 
plaintiff^s,  and  offered  to  prove  that  the  book 
contained  the  names  of  subscribers  to  his 
newspaper,  and  that  it  cost  him  two  dollars  to 
obtain  each  subscriber,  and  the  evidence  was 
excluded,  the  Supreme  Court  held  that  the 
plaintiff  was  entitled  to  recover  the  value  of 
nis  subscription  book,  but  not  the  amount 
that  the  subscriptions  cost  him,  for  that  he 
had  «6t  alleged  m  his  complaint  that  he  sus- 
tained, by  the  destruction  of  the  book,  any 
speeial  damage.  Nunan  v.  CUy  de  Co.  qf  8.  F., 
38  CaL  690.  But  if  the  plaintiff  mistake  his 
measure  of  damages,  his  aUe^tions  are  sur- 
plusage; and  if  a  cause  of  action  and  general 
damages  are  alleged,  this  is  sufficient  on  de- 
murrer. Barber  v.  Caxalis,  30  CaL  97. 

General  damages  are  the  immediate  and 
necessary  loss  caused  by  defendant's  act. 
Special  damages  comprise  the  loss  which  fol- 
lows as  its  natural  and  proximate  consequence 
beyond  its  necessary  and  immediate  effect; 
and  special  damages  must  come  within  this 
latter  definition,  or  they  will  be  too  remote. 

Where  a  master  suffers  a  loss  of  profits  in 
his  business,  owing  to  his  servant's  breach  of 
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his  contract  to  faithfully  aerve,  the  master 
may  recover  from  the  servant  for  the  loss  of 
profits  involved  in  the  diminution  of  business 
caused  by  the  servant's  neglect.  Loss  of  prof- 
its as  an  element  of  damage  is  usually  too  re- 
mote, but  not  in  such  a  case  as  this.  It  is  the 
natural  and  first  effect  of  the  neglect  alleged. 
Stoddard  v.  Treadwell,  26  CaL  307;  Stdgwkk 
on  Dam.  72;  Masterton^,  Mayor  qf  Brooklyn, 
7  Hill,  62;  Laurence  v.  WardweU,  6  Barb.  S. 
C.  423;  Bracket  v.  McNair,  14  Johns.  170; 
Sedff.  337-338. 

When  the  makers  of  a  certificate  of  deposit 
pay  the  amount  to  an  indorsee,  who  guarantees 
the  genuineness  of  the  payee's  inaorsement, 
and  subsequently  the  payee,  upon  proof  that 
his  indorsement  was  fon;ed,  recovers  from  the 
makers  the  amount  of  the  certificate  with 
costs,  the  makers  in  an  action  by  them  against 
the  subsequent  indorsee  and  guarantor  may 
recover  the  costs  paid  by  them  in  the  former 
action.  MiUs  v.  Barney,  22  Cal.  250.  See 
ScoU  v.  McLeUan,  2  Green.  199;  ffubbly  v. 
Brovm,  16  John.  70;  Jones  v.  Brooke,  4  Taunt. 
464;  Birt  v.  Kershaw,  2  East,  458;  Ekimunds 
v.  Lowe,  8  Bam.  &  Cress.  407.    Where  a  com- 

Slaint  charged  the  defendants  with  taking  and 
etainine  from  the  possession  of  the  plaintiff 
one  hundred  head  oi  neat  cattle,  the  property 
of  the  plaintiff,  of  the  value  of,  etc.,  and  it 
appeared  that  plaintiff  drove  the  cattle  upon 
the  premises  claimed  by  the  defendants, 
through  a  bar- way  in  the  fence  which  the  de- 
fendants had  erected  as  one  of  the  boundary 
lines  of  the  land,  and  through  the  same  bar- 
way  the  cattle  were  turned  off  the  premises 
by  defendant;  afterwards  they  roamed  around 
on  a  neighboring  tract  of  land  claimed  by 
one  Gregorv,  where  they  remained  about  a 
montL  While  they  were  there,  Gregory  re- 
quested the  ))laintiff  to  take  them  away, 
which  he  promised  he  would  do;  but  he  neg- 
lected to  do  so.  After  that,  the  cattle  wan- 
dered away  among  the  hills,  and  in  the  course 
of  summer  and  autumn  one-half  of  the  herd 
died  of  starvation.  The  court  said  they  did 
not  see  how,  upon  the  facts  found,  the  defend- 
ant could  be  made  liable  for  the  cattle  which 
were  lost  by  starvation.  The  plaintiff  was  in 
duty  bound  to  take  care  of  his  cattle  and  save 
them  from  starving  to  death,  if  it  could  be 
done  after  they  were  turned  off  the  premises. 
Story  V.  Bobinson,  32  Cal.  206;  and  see  as  to 
remoteness,  C.  C.  3301,  infra. 

Detriment,  definition  ol  Detriment  is  a 
loss  or  harm  suffered  in  person  or  property. 

a  a  3282. 

Prospective  damages.  Damages  may  be 
awarded  in  a  judicial  proceeding,  for  detri- 
ment resulting  after  the  commencement 
thereof,  or  certain  to  result  in  the  future.  O, 
C.  3283.  In  an  action  for  waste  pending  an 
action  of  forcible  entry  and  detainer,  the  Su- 
preme Court  held  the  rule  to  be  that  the  proof 
of  damages  might  extend  to  all  matters  up  to 
verdict,  which  were  the  natural  result  of  the 

grevious  injury.  Hicks  v.  Herring,  17  Cal. 
69.  But  prospective  damages  can  be  allowed 
only  when  it  appears  that  the  party  will  be 
subjected  to  the  particular  loss  or  injury  for 
which  he  demands  compensation.  J6e  Uosta 
v.  Mass,  M.  Co.,  17  CaL  613. 


Peonliar  value,  property  ol  Where  cer- 
tain property  has  a  peculiar  value  to  a  person 
recovering  damages  for  deprivation  thereof, 
or  injury  thereto,  that  may  oe  deemed  to  be 
its  v^ue  against  one  who  had  notice  thereof 
before  incurring  a  liability  to  damages  in 
respect  thereof,  or  against  a  willful  wrong- 
doer. C.  C,  3355. 

"Writing,  value  ol  For  the  purpose  of 
estimating  damans,  the  value  of  an  instru- 
ment in  writing  is  presumed  to  be  equal  to 
that  of  the  property  to  which  it  entitles  its 
owner.  C.  C,  3356.  Where  a  check  had  been 
lost  and  paid  by  a  banker  upon  a  forged  in- 
dorsement, it  was  held  that  upon  a  suit  for 
the  same,  after  a  refusal  by  the  banker  to  de- 
liver the  check  to  the  owner,  in  the  absence 
of  rebuttine  evidence,  the  measure  of  dam- 
ages was  tne  full  value  of  the  amount  for 
¥mich  it  was  drawn.  Survey  v.  Wells,  Fargo 
df  Co.,  5  Cal.  125. 

Where  a  mortgage  debt  has  been  lost  by 
negligence  of  the  notary  in  taking  and  certi^- 
ing  an  acknowledgment  of  the  mortgage,  the 
measure  of  damages  is  the  amount  of  the 
debt  and  interest,  to  be  secured  by  the  mort- 
cace.  Fogarty  v.  Finley,  10  CaL  239.  The 
derendant  is  at  liberty  to  reduce  the  damages 
by  proof  of  pa3nnent,  or  any  fact  tending  to 
inva^ate  the  security.  Zeigler  v.  WeUs, 
Fargo  di  Co.,  2S  Cal.  179. 

Interest  By  the  Civil  Code,  Sees.  1368-9, 
legacies  are  made  to  bear  interest  Where 
testator  died  and  legacies  were  due  prior  to 
the  Civil  Code  coining  into  force  (1st  January, 
1873),  it  was  held  that  the  Le^slature  had 
power  to  impose  on  all  debtors  interest  from 
the  date  of  the  adoption  of  the  Code  by  way 
of  compensation  for  the  delay  in  payment  of 
money  already  due;  and  that  such  a  statute 
was  not  retrospective,  and  that  interest  ran 
on  the  legacies  from  January  1,  1873.  Dunne 
V.  MasticK,  50  Cal.  247.  Every  person  who 
is  entitled  to  recover  damans  certain,  or  cap- 
able of  being  made  certain  by  calculation, 
and  the  right  to  recover  which  is  vested  in 
him  upon  a  particular  day,  is  entitled  also  to 
recover  interest  thereon  m)m  that  day,  except 
during  such  time  as  the  debtor  is  prevented 
by  law,  or  by  the  act  of  the  creditor,  from 
paying  the  debt  C,  C.  3287.  On  appeal 
rrom  judgment  on  award  of  referee,  the  court 
held  that  interest  is  generally  regulated  by 
statute,  but  in  the  absence  of  any  statute, 
had  been  allowed  by  way  of  damages.  From 
this  it  was  not  to  be  inferred  that  an  extra- 
ordinary rate  of  interest  should  in  any  case 
be  permitted,  but  that,  in  the  absence  of  stat- 
utes, as  a  rule,  for  equitably  adjusting  the 
amount  of  damages,  the  usual  annual  rate  of 
interest  might  &  adopted.  Davis  v.  Oreely, 
1  Cal.  422.  By  the  words  <*legal  interest," 
found  in  a  statute,  is  to  be  understood  the 
rate  of  interest  prescribed  by  law,  in  the  ab- 
sence of  special  agreement,  at  the  date  of  the 
passage  oi  the  act.  Beats  v.  Amador  County, 
35  CsJ.  633.  This  opinion  is  probably  appli- 
cable to  the  word  "interest,*' as  used  in  aoove 
section  of  the  C.  C.  As  to  what  is  the  legal 
rate,  see  C,  C.  1917,  infra,  p.  175. 

In  a  contract  between  two  parties,  in  which 
it  ia  conditioned  that  one  shall  advance  the 
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necessary  funds  in  the  execution  of  the  con- 
tract, and  the  other  his  services,  skill  and  ex- 
perience, and  that  each  shall  receive  an  equal 
portion  of  the  profits,  the  party  advancing  the 
money  is  not  entitled  to  interest  on  the  same 
in  the  aheence  of  any  i^roement  that  he 
should  receive  interest.  firrtU  v.  Jones,  39 
CaL  655. 

In  an  action  to  recover  wa^es  for  work  and 
lahor,  interest  could,  before  &e  Code,  only  be 
recovered  from  the  time  of  filing  the  com- 
plaint. McFadden  v.  Cravford,  39  CaL  662, 
663.  C.  C,  3287,  supra,  would  seem  to  give 
the  plaintiff  interest  on  such  a  claim  from  the 
due  date  thereof.  Where  plaintiffs  claim 
was  an  uncertain  and  unliquidated  demand, 
and  the  amount  due  could  not  be  ascertained 
from  the  face  of  the  contract,  but  was  to  be 
settled  by  process  of  law,  the  court  held  that 
interest,  eo  nomme,  could  not  be  allowed. 
Brady  v.  Wikoxson,  44  CaL  245. 

iDtefest  in  aotlozM  not  ez  oontiacta. 
In  an  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  and  in  every  case 
of  oppression,  fraud,  or  malice,  interest  may 
be  given,  in  the  discretion  of  the  jury.    O.  C, 

Where  the  jury  rendered  a  verdict  for  the 
value  of  the  property,  with  "  legal  interest " 
thereon  from  the  time  of  the  seizure  by  the 
sheriff  to  the  date  of  the  verdict,  and  damages 
in  the  sum  of  $50,  the  court  said  that  section 
200  of  the  Practice  Act,  which  was  in  force 
when  the  action  was  brought,  authorized  the 
recovery  of  damages  for  the  detention  of  per- 
sonal property.  But  a  party  was  not  entitled 
to  a  gross  sum  for  such  damages,  and  to  inter- 
est upon  the  value  of  the  property  from  the 
time  it  was  taken.  Interest  in  sucii  case  was 
given  for  damaces;  and  if  allowed  in  addition 
to  a  gross  sum  for  damages,  it  would  amount 
to  double  damages.  Freeb<ym  v.  Norcrosa,  49 
CaL  314.  If  the  plaintiff  in  replevin  takes 
possession  of  the  pro[)erty  when  the  suit  is 
commenced,  and  tne  jury,  on  the  trial,  find 
for  the  defendant,  and  assess  the  value  of  the 
property  at  a  time  subsequent  to  the  taking, 
they  cannot  add  to  this  value  interest  from 
the  time  of  the  taking,  up  to  about  the  time 
the  value  was  assessed.  Atherton  v.  Fowler ,  46 
CaL  32a 

Interest;  any  rate  maybe  oontraoted  lor. 

Any  legal  rate  of  interest  stipulated  bv  a  con- 
tract remains  chargeable  after  a  breach  there- 
of, as  before,  until  the  contract  is  superseded 
bj^a  verdict  or  other  new  obligation.  O:  C, 

Interest,  ^rsdvex  of.  Accepting  pavment 
of  the  whole  princimil  as  such,  waives  all  clidm 
to  interest.  C,  C,  3!290. 

Loan  imports  interest  Whenever  a  loan 
of  money  is  made  it  is  presumed  to  be  made 
upon  interest,  unless  it  is  otherwise  stipulated 
at  the  time,  in  writing.  C.  O.  1914;  see  idso 
C.  C.  1917,  infra,  as  to  Express  Contracts. 

Interest,  definition  ol  Interest  is  the 
compensation  allowed  by  law,  or  fixed  by  the 
parties,  for  the  use,  or  forbearance,  or  deten- 
tion of  money.  C.  C,  1915. 


Rate  specified  to  be  deemed  ftntm^i 

When  a  rate  of  interest  is  prescribed  by  a  Law 
or  contract,  without  specifying  the  period  of 
time  by  which  such  rate  is  to  be  calculated,  it 
is  to  be  deemed  an  annual  rate.  C.  C,  1916. 

I^gal  interest.  Unless  there  is  an  express 
contract  in  writing  fixing  a  different  rate,  in- 
terest is  payable  on  all  monevs  at  the  rate  of 
ten  per  cent,  per  annum,  aner  they  become 
due,  on  any  instrument  of  writing,  except  a 
jud^ent,  and  on  moneys  lent  or  due  on  anv 
settlement  of  accounts,  from  the  day  on  which 
the  balance  is  ascertained,  and  on  monevs  re- 
ceived to  the  use  of  another  and  detained  from 
him.  In  the  computation  of  interest  for  a 
period  less  than  a  year,  three  hundred  and 
sixty  days  are  deemed  to  constitute  a  year. 
C.  a  1917.  The  act  of  1850  gave  interest  at 
the  rate  of  ten  per  cent  a  year  for  all  moneys 
after  they  became  due,  where  there  was  no 
express  contract  in  writing  fixing  a  different 
rate  of  interest.  The  court  held  tnat  this  lan- 
^age  was  very  explicit,  and  showed  that  the 
intention  of  the  act  was  twofold:  first,  that 
money  demands  after  maturity  should  draw 
interest;  and  second,  that  they  should  draw 
interest  at  whatever  rate  was  expressed  in  the 
written  contract,  notwithstanding  that  noth- 
ing was  said  expressly  about  interest  i^r 
maturity;  and  that  it  was  only  where  no 
rate  was  agreed  on  that  the  statute  rate  took 
effect  KoKler  v.  Smith,  2  CaL  59a     Under  a 

Srevious  statute  similar  to  the  Code  where  it 
id  appear  that  there  was  an  agreement  in 
writing  for  the  payment  of  interest,  the  court 
said  a  party  could  not  ^cover  interest  at  a 
conventional  rate  unless  there  was  an  agree- 
ment in  writing  fixing  that  rate.  OoldsmUh  v. 
Satpyer,  46  CaL  213.  And  where  one  repre- 
sented himself  as  the  attorney-in-fact  of  an- 
other, and  borrowed  money  and  gave  the 
lender  the  note  of  such  other  as  his  attorney- 
in-fact,  the  court  held  that  as  the  soi-diaant 
attorney  had  not  contracted  in  writing  to  pay 
a  higher  rate  of  interest,  he  was  liable  only  for 
the  legal  rate;  and  that  if  the  complaint  was 
to  be  considered  as  stating  a  case  for  relief  on 
the  ground  of  fraud,  the  £raud  consisting  of 
false  representations,  by  means  of  which  the 
money  was  obtained,  the  result  would  be  the 
same,  for  the  measure  of  damages  would  be 
the  sum  obtained,  with  legal  interest  tiiereon. 
Land*ir  v.  Caatro,  43  Cal.  498. 

Where  A.  executed  a  promiBsory  note  to  B. 
bearing  interest  at  three  per  cent  per  month, 
and  C.  D.  and  E.  signed  the  note  as  sureties 
for  A.,  and  B.  afterwards  recovered  judgment 
on  the  note  against  A.,  the  maker,  and  the 
sureties,  and  the  sureties  paid  the  judg- 
ment, in  an  action  by  the  sureties  against 
the  maker  for  the  money  thus  paid  it  was 
held  that  they  could  recover  judgment  only 
for  the  amount  of  money  paid,  with  legal 
interest  from  the  time  of  payment,  as  there 
was  no  a^ement  or  contract  in  writing 
fixing  a  different  rate  of  interest  The  rate 
of  interest  fixed  in  a  promissory  note  was  not 
a  contract  or  agreement  in  writing  between 
the  maker  of  and  sureties  on  the  note. 
SfnUh  V.  Johnaon,  23  Cal.  63.  An  account  cur- 
rent rendered  b^  the  one  to  the  other  party 
to  the  account,  m  which  the  names  of  the  par- 
ties appeared,  was  held  to  be  an  agreement  in 
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writing  on  his  part  to  pay  the  rate  of  interest 
with  which  he  had  charged  himself,  on  the 
transactions  embraced  in  the  account  Pro- 
talongo  v.  Lareo,  47  Cal.  386. 

Compatizig  interMt.  Upon  a  money  de- 
mand bearing  interest  on  which  have  oeen 
made  payments  after  maturity,  the  proper 
method  of  computing  the  interest  is  stated  iiy 
Chancellor  Kent  in  ConnectiaU  v.  JcuiksoHf  1 
Johns.  Ch.  R.  13.  "The  rule  for  castinff  in- 
terest," he  says,  "when  partial  payments  have 
been  made,  is  to  apply  the  payment  in  the 
first  place  to  the  discnarge  of  the  interest  then 
due:  if  the  payment  exceeds  the  interest,  the 
Buiplus  goes  toward  discharging  the  principal, 
and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  the  principal  remaining.  If 
the  payment  be  less  than  the  interest,  the  sur- 
plus of  interest  must  not  be  taken  to  augment 
the  principal,  but  interest  continues  on  the 
former  principal  until  the  period  when    the 

Sayments  taken  together  exceed  the  interest 
ue."  It  seemed,  however,  from  the  evidence 
that  a  different  mode  of  computing  interest 
was  common  amon^  merchants  in  this  State; 
they  calculated  the  mterest  at  the  rate  agreed 
upon,  both  on  the  debt  and  the  payments,  and 
in  this  way  a  slight  difference  was  made  in 
favor  of  the  debtor.  In  the  case  next  men- 
tioned, that  was  the  plan  of  calculation  resorted 
to,  and  the  appellants  rendered  to  the  respond- 
ent an  account  stated,  to  which  it  does  not 
appear  that  any  obiection  was  made  by  the 
respondent  The  Supreme  Court  held  that 
the  effect  of  the  account  stated  thus  without 
objection  within  a  reasonable  time  was  the 
same  as  an  agreement  that  the  interest  should 
be  computed  accordingly;  and,  connected  with 
the  fact  that  this  was  a  common  method  of 
computation,  was  sufficient  to  prevent  any 
disturbance  of  the  judgment.  Judgment  af- 
firmed. Afterwards  the  case  was  reheard  and 
judgment  again  affirmed.  Backus  v.  Minor, 
8CS.  233. 

In  another  case  the  court  said  the  rule  for 
oomputing  interest,  when  partial  payments 
had  Deen  made,  was  well  established.  If  the 
partial  payment  exceeds  the  amount  then 
due  for  interest,  the  principal  sum  and  in- 
terest should  be  added  together  and  the  pay- 
ment deducted,  and  the  remainder  would  bear 
interest  until  the  next  payment  But  if  the 
interest  due  at  the  time  of  a  partial  payment 
exceeds  the  amount  paid,  the  payment  should 
be  credited  on  the  accrued  interest,  and  the 
balance  of  unpaid  interest  should  be  added  to 
the  interest  afterwards  accruing  until  the 
next  payment;  and  so  on  successively  with 
eadi  payment.  By  this  mode  of  computation 
no  interest  is  computed  on  the  accrued  inter- 
est, it  being  a  rule  of  law  that  interest  shall 
not  be  compounded  unless  by  stipulation  of 
the  contract,  or  in  certain  exceptional  cases, 
wherein  a  court  of  equity  may  order  the  in- 
terest to  be  computed  with  rests.  Be  Den^  35 
Cal.  694;  2  Parsons  on  Cont.  147;  Stoughton 
V.  Lynch,  2  Johns.  Ch.  209;  WiUiamsy,  Hough- 
taUngt  3  Cow.  86,  and  note;  Hosack  v.  Bogers, 
9  Paige,  461.  In  a  foreclosure  suit  error  was 
alleged  in  that  interest  due  on  the  notes,  se- 
cured by  the  mortgage,  was  "added  to  the 
principal  to  constitute  the  judgment;  and  then 
interest  at  the  agreed  rate  given  to  run  on  the 


whole  judgment,  until  paid;  thus,  as  it  was 
oomplameu,  compounding  the  interest."  The 
court  held  that  such  was  unquestionably  the 
correct  rule  of  proceeding.  That  the  theory 
of  the  law  was  not  that  the  party  should  re- 
cover the  particular  note  or  chose  in  action,  but 
that  he  should  recover  damages  for  the  non- 
periormanceof  the  contract;  and  that  in  cases 
of  faUure  to  pay  money  due,  it  had  always 
been  held  that  the  true  measure  of  dama^ps 
was  the  amount  of  money  owing  and  the  in- 
terest which  was  agreed  upon.  The  judg- 
ment being  ascertained^  the  statute  steps  m 
and  regulates  whether  it  shall  bear  interest, 
and  at  what  rate.  €hy  v.  FrankHin,  5  CaL  417; 
Emetic  v.  Toms,  6  Cal.  156;  McC<mn  v.  Lewis, 
9  Cal.  247;  Kohler  v.  Smith,  2  Cal.  697. 

Ikiterast,  agrsenisnt  for.  Parties  may 
affiee  in  writing  for  the  payment  of  any  nte 
of  interest,  ana  it  shall  be  allowed ,  according 
to  the  terms  of  the  agreement,  until  the  entry 
of  judgment  C.  C.  191&  The  law  does  not 
tolerate  the  payment  of  more  than  legal  in- 
terest, except  where  there  is  an  express  writ- 
ten agreement,  and  a  higher  rate  of  interest 
cannot  be  proved  as  a  measure  of  damages. 
Crosby  v.  McDermiU,  7  CaL  148;  and  see  (A  (7. 
1917,  and  notes  ante. 

Compound  interest  The  parties  may,  in 
any  contract  in  writing,  whereby  any  deot  is 
secured  to  be  paid,  agree  that  if  the  interest 
on  such  debt  is  not  punctually  paid,  it  shall 
become  a  part  of  the  principal,  and  thereafter 
bear  the  same  rate  of  interest  as  the  principal 
debt  C.  C,  1919.  Under  a  previous  statute, 
in  an  action  on  a  note  for  $15,000,  and  interest 
at  one  and  a  half  per  cent,  per  month;  "said 
interest  to  be  due  and  payable  at  the  end  of 
every  six  months,"  plaintiff  claimed  that 
he  was  entitled  to  interest  on  each  install- 
ment of  interest  at  the  time  it  fell  due  till 
giid,  at  the  rate  of  ten  per  cent  per  annum, 
ut  the  court  held  that  the  statute  authoriz- 
ing parties  to  contract  in  writing  for  interest 
upon  interest  in  default  of  punctual  payment^ 
excluded  interest  after  it  falls  due,  unless 
expressly  so  afireed  in  writing.  Doe  v.  VcUUjo, 
29  CaL  392;  Montgomery  v.  Tutt,  11  CaL  316. 

Judgments,  interest  on.  Interest  is  pay- 
able on  judgments  recovered  in  the  courts  of 
this  State,  at  the  rate  of  seven  per  cent,  per 
annum,  and  no  greater  rate,  but  such  intensst 
must  not  be  compounded  in  any  manner  or 
form.  C,  C.  1920.  The  act  of  1870  concern- 
ing interest  (Laws  1870,  p.  699),  allowed  in- 
terest on  all  money  iudgmento:  Bdl  v.  Knowtes, 
45  CaL  193;  iucludinff  judgments  for  mon^ 
in  actions  of  tort:  Atherton  v.  Fowler,  46  CaL 
320;  and  no  doubt  the  enactment  of  the  Code 
is  equally  comprehensive.  Under  the  first 
section  of  the  act  of  March  30,  1868,  all  final 
money  pudsments,  whether  for  money  lent  or 
otherwise,  Dore  interest  at  the  rate  of  seven 

Ser  cent  per  annum.  A  judgment  was  ren- 
ered  in  an  action  brought  oy  one  partner 
against  his  copartner,  dissolving  the  partner- 
ship and  directing  a  sale  to  be  made  of  the 
partnership  property  and  a  division  of  the 
proceeds:  first,  to  the  payment  of  coste;  sec- 
ond, to  the  papient  of^an  amount  found  due 
to  the  plaintiff  from  the  partnership,  and  the 
balance  to  be  distributed  among  the  partners; 
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the  sheriff,  in  making  the  distribution,  was 
ordered  to  pay  legal  interest  on  the  amount 
found  due  to  the  plaintiff.  Clark  ▼.  Dunnam, 
46  CaL  205.  As  to  interest  on  a  foreign  judg- 
ment, the  court  held  that  thev  must  be 
deemed  to  know  judicially  that  the  common 
law  was.  the  rule  of  decision  in  the  other 
States,  unless  the  contrary  was  expressly 
shown,  and  that  as  no  judgment  at  common 
law  carried  interest,  none  snould  be  here  al- 
lowed on  a  judgment  rendered  in  the  State  of 
New  York,  where  there  was  no  evidence 
showing  that  the  common  law  had  been 
altered  by  the  statute  law  of  that  State. 
Thompson  v.  MonroWj  2  Cal.  100.  FoUowed, 
Cavendar  v.  OuUd,  4  Cal.  253. 

Exemplary  Damages.  In  any  action  for 
the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty 
of  oppression,  fraud,  or  malice,  actual  or  pre- 
Bumea,  the  jury,  in  addition  to  the  actual 
damages,  may  eive  damages  for  the  sake  of 
example,  and  by  way  of  punishing  the  de- 
fendant. C,  C.  3294.  For  wronghd  injuries 
to  animals  being  subjects  of  property,  com- 
mitted wiUfully  or  by  gross  negligence,  in  dis- 
regard of  humanity,  exemplary  damages  may 
be  given.  C.  C.  3340.  It  was  held  that  exem- 
plaiy  damages  might  be  given  for  a  wanton, 
mahdous,  and  unprovoked  assault  upon  the 
person,  in  Wade  v.  Thayer^  40  Cal.  585.  But 
in  an  action  for  taking  plaintiff^s  goods  in  a 
former  action,  the  judgment  under  which  they 
were  seized  being  mv^id,  the  court  held  that 
the  fact  of  the  invalidity  of  the  judgment  was 
not  sufficient  to  warrant  the  conclusion  that 
the  seizure  was  malicious,  ^e  defendants 
acted  in  the  matter  under  the  advice  of  coun- 
sel, and  there  was  no  reason  for  supposing 
that  they  either  knew  or  suspected  that  the 
judgment  was  invalid.  The  seizure  was  un- 
doubtedly a  hardship  upon  the  plaintiff,  but 
the  court  below  acted  properly  in  refusing  to 
allow  exemplary  damages.  Seldeny,  Caekman^ 
20  CaL  67.  Where  in  an  action  on  a  contract 
for  conveyance  of  a  passenger,  the  carrier  was 
guilty  of  acts  of  willful  oppression,  the  court 
said  it  would  be  a  reproacn  to  the  law  if  noth- 
ing could  be  recovered  but  the  mere  pecuniary 
loss  resulting  from  the  breach  of  contract. 
Jones  V.  *' Cortes,'*  17  Cal.  495.  If  the  pro- 
prietor of  a  stage-coach  should  wantonly  and 
maliciously  overturn  it,  with  the  intent  to  kill 
or  inflict  bodily  injury  upon  a  passenger,  in 
an  action  by  the  passenger  the  jury  mieht 

g've  punitive  damages.  In  like  manner,  u  a 
mily  picture,  havmg  no  appreciable  market 
value,  be  delivered  to  a  common  carrier  to  be 
transported  for  hire,  and  if  he  wantonly  de- 
stroy it,  the  damages  would  not  be  confined 
to  the  mere  money  value  of  the  picture.  But 
though  the  principal  is  liable  for  the  actual 
damage  caused  by  the  act  of  his  agent  done 
in  the  usual  course  of  his  employment,  he  is 
not  responsible  for  wanton  and  malicious  dam- 
age done  by  the  agent  without  the  consent, 
approval,  or  subsequent  ratification  of  the 
principaL  Turner  v.  The  N,  B.  dt  N.  R.  R, 
Co. ,  34  Cal.  504;  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40  Cal.  661. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  rooms,  and  injuring  and  destroying 
his  property,  the  jury  were  instructed  that, 


in  awarding  exemplary  damages,  they  mi^ht 
take  into  consideration  the  expenses  which 
the  plaintiff  had  incurred  about  the  business 
in  and  about  the  litigation;  that  the  amount 
had  not  been  proved,  but  that  their  knowl- 
edge of  such  matters  would  enable  them  to 
arrive  at  something  like  a  just  calculation  as 
to  what  should  be  allowed  as  counsel  fees, 
legal  expenses,  and  other  expenses.  It  was 
held  that  the  instruction  was  erroneous. 
Folk  V.  Waterman,  49  CaL  225. 

An  officer  acting  in  the  discharge  of  his 
official  duties,  is  no  less  responsible  for  the 
consequences  of  a  malicious  act  than  a  private 
person,  and  the  effect  of  a  different  rule  would 
oe  to  turn  loose  upon  every  community  a  set 
of  Ucensed  wrongdoers.  San  Joaquin  v.  Jones, 
18  CaL  327;  see,  also,  "Carriers,  damages  for 
omitting  to  can^,"  infra. 

Breach  of  Contract.  For  the  breach  of 
an  obligation  arismg  from  contract,  the 
measure  of  damans,  except  where  otherwise 
expressly  provided  by  this  Code,  is  the  amount 
which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused  there- 
by, or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom.  C,  U, 
3300.  Thus,  in  an  action  for  work  done  un- 
der a  contract,  and  for  damages  for  not  allow- 
ing plaintiff  to  complete  it,  the  rule  of  dam- 
ages was  held  to  be  the  value  of  the  labor 
performed,  and  the  amount  of  profit  which 
could  fairly  have  been  derived  from  the  labor 
left  unperformed  by  the  act  of  the  defendant. 
Cunningham  v.  Dorsey,  6  Cal,  21.  As  to  dam- 
ages for  revoking  submission  to  arbitration, 
1290.  Where  plaintiff  was  employed  by  de- 
fendants to  make  certain  alterations  on  a 
steam  engine,  the  defendants  agreeing  that, 
in  the  event  of  a  certain  result  beins  attained 
by  such  alterations,  they  would  pay  tne  plaint- 
iff $1000,  plaintiff  to  forfeit  all  compensation 
for  labor  or  materials,  if  the  alterations  did 
not  produce  the  desired  result,  the  nature 
and  extent  of  the  alterations  beine  left  entirely 
to  the  option  of  the  plaintiff,  and  in  the  prog- 
ress of  the  work  plaintiff  attempted  to  remove 
a  certain  copper  pipe  belonging  to  the  engine 
for  the  purpose  of^  making  alterations  in  it, 
but  was  prevented  by  defendant,  and  plaintiff 
then  abiuidoned  the  work;  and  plaintiff  had 
judgment  below  for  the  full  amount  named 
m  the  contract,  and  defendants  appealed,  the 
Supreme  Court  held,  affirming  mddioin  v. 
Bennett,  4  Cal.  392,  that  where,  from  the 
nature  of  the  contract,  it  is  not  practicable  to 
ascertain  the  amount  of  damages  sustained 
by  a  breach  of  contract,  the  measure  is  the 
price  agreed  to  be  paid,  and  that,  as  it  was 
impossible  to  arrive  at  the  precise  amoimt  of 
damage  sustained  by  plaintiff,  the  rule 
adopted  by  the  court  below  was  the  only  one 
applicable  to  the  contract,  and  judement  was 
affirmed.   McMillan  v.  Richards,  9  t)aL  365. 

An  action  was  brought  upon  an  express 
contract  to  pay  the  plaintiff  a  certain  fee  for 
legal  services,  with  a  condition  that  certain 
property  in  question,  the  Tuolumne  Hydraulic 
Association  Ditch,  should  be  secured  to  the 
defendant.  Services  were  rendered  by  the 
plaintiff,  under  the  contract,  and  pending  the 
litigation  the  defendant  settled  the  claim, 
and  conveyed  by  deed  his  interest  in  the 
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property,  without  the  advice  or  knowledge 
of  the  plaintUOr,  who  claimed  to  be  entitled  to 
the  Bum  agreed  upon  by  the  parties.  The 
defendant  contended  that  the  plaintiff  was 
only  entitled  to  recover  what  his  services 
were  worth,  without  regard  to  the  contract. 
The  jury  found  for  the  plaintiff  $5000,  and 
judgment  being  entered  accordin^y,  defend- 
ant appealed.  The  court  said  the  general 
rule  as  to  the  measure  of  damages  in  an 
action  for  breach  of  contract,  was  not  the 
whole  price  agreed  to  be  paid,  but  the  actual 
loss  sustained,  which  would  consist  of  the 
value  of  the  services  rendered,  and  the  dam- 
age sustained  by  the  refusal  to  allow  perform- 
ance of  the  rest  of  the  contract  To  this  rule 
there  were,  however,  some  exceptions. 
Where,  from  the  nature  of  the  contract  (as 
in  this  case),  no  possible  mode  was  left  of  as- 
certaining tne  damage,  there  would  be  pe- 
sented  the  anomalous  case  of  a  wrong  with- 
out a  remedy,  unless  the  only  measure  of 
damages  which  remained  was  adopted,  and 
ihtit  was  the  price  agreed  to  be  naia.  With- 
out this,  justice  would  be  defeated,  and  parties 
encouraged  to  violate  their  contracts  of  simi- 
lar character.  The  defendant  not  only  broke 
his  contract,  but  also  deprived  the  party  of 
showins  the  amount  of  injury  under  the  gen- 
eral nue.  He  could  not  complain  that  a 
different  rule  was  invoked,  when  it  was  the 
only  one  left  to  make  him  responsible  for  his 
want  of  good  faith.  Baldwin  v.  Bennett,  4  Cal. 
393;  Hunt  v.  Test,  8  Ala.  R.  713.  Parties 
whose  services  have  been  refused  when  offered 
according  to  their  contract,  may  not  refuse 
employment  from  others,  and  insist  upon  the 
payment  of  the  full  contract  price,  but  should 
protect  themselves  from  loss,  so  far  as  it  may 
oe  done  by  reasonable  exertions.  Utter  v. 
Chapman,  38  CaL  664r-665;  see  notes  to 
CkUter  V.  PoweU,  2  Sm.  L.  C. 

Where  a  contract  for  building  a  dam,  and 
guaranteeing  it  to  stand  for  ^we  years  after 
completion,  and  the  payment  of  installments 
therefor  as  the  work  progressed,  provided 
that  if  within  the  live  years  it  washed  away 
it  was  to  be  rebuilt,  or  the  installments,  or  a 
proportionable  part  thereof,  according  to  the 
time  the  dam  stood,  should  be  refunded;  it 
was  held  that  the  rule  of  damages  laid  down 
by  the  contract  had  reference  solely  to  the 
guarantee,  and  that  damages  for  failure  to 
build  at  all  must  be  ascertained  by  the  ordi- 
nary rules.  B4xdy  v.  Smith,  42  Cal.  245;  and 
see  note  as  to  '*  Liquidated  Damages,"  ante. 

Damages  on  depoalt,  measure  of.  A  de- 
positor must  indemnify  the  depositary:  1. 
For  all  damage  caused  to  him  by  the  defects 
or  vices  of  the  thing  deposited;  and  2.  For  aU 
expenses  neoessarily  incurred  by  him  about 
the  thing,  other  than  such  as  are  involved  in 
the  nature  of  the  undertaking.  C,  (7.  1833. 

Marine  Insnranoe,  measure  of  damages 

on.  A  valuation  in  a  policy  of  marine  insur- 
ance is  conclusive,  between  the  parties  thereto, 
in  the  adjustment  of  eiUier  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk 
and  there  is  no  fraud  on  his  part,  except  that 
when  a  thing  has  been  hypothecated  oy  bot- 
tomry or  respondentia  before  its  insurance, 
and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show 


the  real  value.  But  a  valuation  fraudulent 
in  fact,  entitles  the  insurer  to  rescind  the  con- 
tract C.  (7.  2736.  A  marine  insurer  is  liable 
upon  a  partial  loss  only  for  such  proportion  of 
the  amount  insured  by  him  as  tne  loss  bears 
to  the  value  of  the  whole  interest  of  the  in- 
sured in  the  property  insured.  C.'C.  2737. 
Where  profits  are  separately  insured  in  a  con- 
tract of  marine  insurance,  the  insured  is  en- 
titled to  recover,  in  case  of  loss,  a  proportion 
of  such  profits  equivalent  to  the  proportion 
which  the  value  of  the  property  lost  bears  to 
the  value  of  the  whole.  C.  C,  2738.  In  case 
of  a  valued  policy  of  marine  insurance  on 
freightage  or  cax^,  if  a  part  only  of  the  sub- 
ject is  exposed  to  risk,  the  valuation  applies 
only  in  proportion  to  such  }>art  C.  C.  2739. 
When  profits  are  valued  and  insured  by  a  con- 
tract of  marine  insurance,  a  loss  of  them  is 
conclusively  presumed  from  a  loss  of  the  prop- 
erty out  of  which  they  were  expected  to  arise, 
and  the  valuation  fixes  their  amount.    (7.  CC 

2740.  In  estimating  a  loss  under  an  open 
policy  of  marine  insurance  the  following  rules 
are  to  be  observed: 

1.  The  value  of  the  ship  is  its  value  at  the 
beginning  of  the  risk,  including  all  articles  or 
charts  which  add  to  its  permanent  value,  or 
which  are  necessary  to  prepare  it  for  the  voy- 
age insured. 

2.  The  value  of  cargo  is  its  actual  cost  to 
the  insured  when  laden  on  board,  or  where 
that  cost  cannot  be  ascertained,  its  market 
value  at  the  time  and  place  of  lading,  adding 
the  charges  incurred  in  purchasing  and  plac- 
ing it  on  board,  but  without  reference  to  any 
losses  incurred  in  raising  money  for  its  pur- 
chase, or  to  any  drawbacK  on  its  exportation, 
or  to  the  fluctuations  of  the  market  at  the 
port  of  destination,  or  to  expenses  incurred  on 
the  way  or  on  arrival. 

3.  The  value  of  freightage  is  the  gross 
freightage,  exclusive  of  j)rimage,  without  ref- 
erence to  the  cost  of  earning  it;  and, 

4  The  cost  of  insurance  is  in  each  case  to 
be  added  to  the  value  thus  estimated.    C.  C, 

2741.  If  cargo  insured  a^inst  partial  loss  ar- 
rives at  the  port  of  destination  in  a  damaged 
condition,  the  loss  of  the  insured  is  deemed  to 
be  the  same  proportion  of  the  value  which  the 
market  price  at  that  port,  of  the  thing  so 
damaged!,  bears  to  the  market  ppoe  it  would 
have  Drought  if  sound.  C,  (7.  2742.  A  ma- 
rine insurer  is  liable  for  all  the  expense  at- 
tendant upon  a  loss  which  forces  the  ship  into 
port  to  be  repaired;  and  where  it  is  agreed 
that  the  insured  may  labor  for  the  recovery  of 
the  property,  the  insurer  is  liable  for  the  ex- 
pense incurred  thereby,  such  expense  in  either 
case  beins  in  addition  to  a  total  loss,  if  that 
afterwards  occura.  C,  C  2743.  A  marine  in- 
surer is  liable  for  a  loss  failing  upon  the  in- 
sured through  a  contribution  in  respect  to  the 
thing  insured,  required  to  be  made  by  him 
towards  a  general  average  loss,  called  for  by  a 
peril  insured  aeainst.  (7.  C7.  2744.  Where  a 
person  insured  by  a  contract  of  marine  insur- 
ance has  a  demand  against  others  for  contri- 
bution, he  may  claim  the  whole  loss  from  the 
insurer,  subrogating  him  to  his  own  right  to 
contribution.  But  no  such  claim  can  be  made 
upon  the  insurer  after  the  separation  of  the 
interests  liable  to  contribution,  nor  when  the 
insured,  having  the  right  and  opportunity  to 
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enf oiroe  contribution  from  others,  has  neglected 
or  W3iiyed  the  exercise  of  that  right  C.  C 
2745.  In  the  case  of  a  partial  loss  of  a  ship  or 
its  equipments,  the  old  materials  are  to  be  ap- 
plied towards  parent  for  the  new,  aiid 
whether  the  ship  is  new  or  old  a  marine  in- 
surer is  liable  for  only  two-thirds  of  the  re- 
maining cost  of  the  repairs,  excej)t  that  he 
must  pay  for  anchors  and  cannon  m  full,  and 
for  sheathin^-metal  at  a  depreciation  of  only 
two  and  one-half  percent,  for  each  month  that 
it  has  been  fastened  to  the  ship.  C.  C,  2746. 

Fire  insnranoe,  measure  of  damages  on. 

If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  in  an  insurance  against 
fire  is  the  expense  at  the  time  that  the  Toss  is 
|)ayable  of  replacing  the  thing  lost  or  injured 
m  the  condition  in  which  it  was  at  the  time  of 
the  injury;  but  the  effect  of  a  yaluation  in  a 
policy  of  fire  insurance  is  the  same  as  in  a 
policy  of  marine  insurance.     C,  C.  2756. 

Ziife  and  health  insm-anoe,  measure  of 
damages  on.  Unless  the  interest  of  a  per- 
son insured  is  susceptible  of  exact  pecuniary 
measurement,  the  measure  of  indemnitv  under 
a  policy  of  insurance  upon  life  or  health  is  the 
sum  fixed  in  the  policy.    C,  C.  2766. 

Remoteness.  No  damages  can  be  recovered 
for  a  breach  of  contract  which  afe  not  clearly 
ascertainable  in  both  their  nature  and  origin. 

a  a  3301. 

Money,  damages  for  not  paying.    The 

detriment  caused  bj  the  breach  of  obligation 
to  pay  money  only,  is  deemed  to  be  the  amount 
due  oy  the  terms  of  the  obligation  with  inter- 
est thereon.  C.  C,  3302.  The  actual  loss 
occasioned  may  be  much  greater  than  the  in- 
terest, but  the  consequences  beyond  that  the 
law  does  not  inquire  into.  Sedgwick  on 
Damages^  chap.  8.  It  would  indeed  often  be 
impossible  to  determine  the  actual  damages 
resulting  from  the  detention  of  money;  the 
party  entitled  to  it  may  in  consequence  have 
oeen  compelled  to  borrow  on  ruinous  rates  of 
interest;  he  may  have  become  embarrassed  in 
his  business  operations,  ruined  in  credit,  and 
perhaps  driven  into  insolvency;  but  of  these 
possible  consequences  the  courts  cannot  take 
notice.  Herman  v.  Landers,  12  CaL  111; 
LcUfy  V.  WUe,  28  CaL  543. 

Cnnrent  money,  borrower  to  pay  In. 

A  borrower  of  money,  unless  there  is  an  ex- 
press contract  to  the  contrary,  must  pay  the 
amount  due  in  such  money  as  is  current  at  the 
time  when  the  loan  becomes  due,  whether  such 
money  is  worth  more  or  less  than  the  actual 
money  lent.    C  C,  1913.    See  667,  post 

Foreign  bills  of  eaEchange,  damages  or 
dishonor  ol  For  the  dishonor  of  foreign 
bills  of  exchange  the  damages  are  prescribed 
by  sections  8235,  3237  and  3238  of  G.  C,  (see 
below).  C7.  C  3303.  Damages  are  allowed  as 
hereinafter  prescribed  as  a  rail  compensation 
for  interest  accrued  before  notice  of  dishonor, 
re-exchange,  expenses,  and  all  other  damages, 
in  favor  m  holders  for  value  only,  upon  bills 
of  exchange  drawn  or  negotiated  within  thil^ 
State  and  protested  for  non-acceptance  or  non- 
payment.   O,  O,  3234.    Damages  are  allowed 


under  the  last  section  upon  bills  drawn  upon  ' 
any  person: 

1.  If  drawn  upon  any  person  in  this  State, 
two  dollars  upon  each  one  hundred  dollars  of 
the  principal  sum  specified  in  the  bill. 

2.  If  drawn  upon  any  person  out  of  this 
State,  but  in  any  of  the  other  States  west  of 
the  Rocky  Mountains,  five  dollars  upon  each 
hundred  dollars  of  the  principal  sum  speci- 
fied in  the  bill. 

3.  If  drawn  upon  any  person  in  an^  of  the 
United  States  east  of  the  Rocky  Mountains, 
ten  dollars  upon  each  hundred  dollars  of  the 
principal  sum  specified  in  the  bilL 

4.  If  drawn  upon  any  person  in  any  place 
in  a  foreign  country,  fifteen  dollars  upon  each 
hundred  dollars  of  the  principal  sum  specified 
in  the  bilL  C.  C,  3235.  From  the  time  of 
notice  of  dishonor,  and  demand  of  payment, 
lawful  interest  must  be  allowed  upon  the 
ag^e^te  amount  of  the  principal  sum  spe- 
cified m  the  bill,  and  the  ctamages  mentioned 
in  the  preceding  section.  C.  C,  3236.  If  the 
amount  of  a  protested  bill  of  exchange  is  ex- 
pressed in  money  of  the  United  States,  dam- 
ages are  estimated  upon  such  amount  with- 
out renird  to  the  rate  of  exchange.  C.  C, 
3237.  if  the  amoimt  of  a  protested  bill  of 
exchange  is  expressed  in  foreign  money,  dam- 
ans are  estimated  upon  the  value  of  a  similar 
bill,  at  the  time  of  protest,  in  the  place  nearost 
to  the  place  where  the  bill  was  negotiated, 
and  where  such  bills  are  currently  sold.  C,  (7. 
3238. 

Real  estate,  corensnts,  damages  for 
breach  ol  The  detriment  caused  by  the 
breach  of  a  covenant  of  "seisin,"  of  ''right 
to  convey,"  of  "warranty,"  or  of  "quiet  en- 
joyment in  a  grant  of  an  estate  in  real  prop- 
erty, Lb  deemed  to  be: 

1.  The  price  naid  to  the  grantor;  or,  if  the 
breach  is  partial  onlv,  such  proportion  of  the 
price  as  the  value  of  the  property  affected  by 
the  breach  bore  at  the  time  of  the  grant  to 
the  value  of  the  whole  property. 

2.  Interest  thereon  for  the  time  during 
which  the  grantee  derived  no  benefit  from 
the  property,  not  exceeding  five  years. 

3.  Any  expenses  properly  incurred  by  the 
covenantee  in  defending  his  possession.  C.  C, 
3304. 

It  was  held  that  if  a  landlord  enters  and 
ejects  the  tenant,  the  tenant  may  recover 
diamajges  for  the  vegetables  and  ffrape-vines 
growing  on  the  land,  and  planted  by  the  ten- 
ant for  sale,  he  not  being  permitted  to  enter 
and  gather  them.  Fox  v.  Briuac^  16  Cal.  228. 

If  the  lessor  breaks  a  covenant  in  the  lease 
for  quiet  enjoyment  of  the  demised  premises, 
by  bringing  actions  at  law  against  tne  lessee 
to  recover  possession  of  the  demised  premises, 
the  lessee's  costs  and  counsel  fees  in  defend- 
ing the  action  are  properly  allowed  as  dam- 
ages in  a  suit  by  the  lessee  for  breach  of  the 
covenant.  Levmky  v.  Gamfimg,  33  CaL  299. 

The  detriment  caused  by  the  breach  of  a 
covenant  against  incumbrances  in  a  grant  of 
an  estate  in  real  property  is  deemed  to  be  the 
amount  which  has  been  actually  expended  by 
the  covenantee  in  extinguishmg  either  the 
principal  or  interest  thereof,  not  exceeding  in 
the  former  case  a  proportion  of  the  price  paid 
to  the  grantor  equivalent  to  the  relative  value 
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at  the  time  of  the  erant  of  the  property  af- 
fected by  the  breach,  as  compared  with  the 
whole,  or,  in  the  latter  case,  interest  on  a  like 
amount.  (7.  C.  3305. 

Sailer,  value  of  property  to.  In  estimat- 
ing damages,  the  value  of  property  to  a  seller 
thereof  is  deemed  to  be  the  price  which  he 
could  have  obtained  therefor  in  the  market 
nearest  to  the  place  at  which  it  should  have 
been  accepted  oy  the  buyer,  and  at  such 
time  after  the  breach  of  contract  as  would 
have  sufficed,  with  reasonable  diligence,  for 
the  seller  to  effect  a  resale.  C.  C.  3353. 

Buyer  or  o'VTner,  value  of  property  to. 
In  estimating  damages,  except  as  provided  by 
sections  3355  and  3356,  the  value  of  a  prop- 
erty, to  a  buyer  or  owner  thereof  deprived  of 
its  possession,  is  deemed  to  be  the  price  at 
which  he  might  have  bought  an  equivalent 
thing  in  the  market  nearest  to  the  place  where 
the  property  ought  to  have  been  put  into  his 
possession,  and  at  such  time  after  the  breach 
of  duty  upon  which  his  ri^ht  to  damages  is 
founded  as  would  suffice,  with  reasonable  dil- 
igence for  him  to  make  such  a  purchase.  (7.  C. 
3354. 

Real  estate,  damages  for  not  oonveying. 
The  detriment  caused  by  the  breach  of  an 
agreement  to  convey  an  estate  in  real  prop- 
erty is  deemed  to  be  the  price  paid,  aiid  the 
expenses  properly  incurrea  in  examining  the 
title  and  preparing  the  necessary  papers,  with 
Interest  tnereon;  but  adding  thereto,  in  case 
of  bad  faith,  the  difference  oetween  the  price 
agreed  to  be  paid  and  the  value  of  the  estate 
agreed  to  be  conveyed,  at  the  time  of  the 
breach,  and  the  expenses  properly  incurred  in 
preparing  to  enter  upon  the  fan£  C.  C,  3306. 

In  an  action  for  damages  resulting  to  plaint- 
iff from  a  breach,  on  the  part  of  defendant,  of 
a  valid  contract  between  the  parties  for  the 
conveyance  of  land  by  defendant,  in  consid- 
eration of  money  paid  or  services  rendered  by 
plaintiff,  the  measure  of  damages  is  the  value 
of  the  land  agreed  to  be  conveyed.  But,  in 
assumpsit  for  the  recovery  of  money  paid,  or 
services  rendered  upon  a  void  contract  for  the 
conveyance  of  the  lands,  the  measure  of  plaint- 
iff's relief  is  the  money  ne  has  advanced,  with 
interest,  or  the  reasonable  value  of  the  sei-vices 
rendered,  without  reference  to,  and  discon- 
nected with,  the  express  contract;  the  de- 
fendant's liability  in  such  case  rests  upon  an 
implied  promise  or  assumpsit,  and  evidence  of 
the  value  of  the  land  stipulated  to  be  con- 
veyed by  the  express  void  agreement  is  inad- 
missible as  a  measure  of  the  value  of  services 
rendered  by  the  plaintiff,  or  the  relief  to 
which  he  is  entitlea  in  consideration  of  money 
advanced  upon  such  express  contract.  FuUer 
V.  Reed,  38  CaL  110. 

Real  estate,  damages  for  not  accepting. 
The  detriment  caused  by  the  breach  of  an 
agreement  to  purchase  an  estate  in  real  prop- 
erty, is  deemed  to  be  the  excess,  if  any,  of 
the  amount  which  would  have  been  due  to 
the  seller,  under  the  contract,  over  the  value 
of  the  property  to  him.  C  C,  3307. 

Goods,  damages  for  non-delivery  of, 
"virliere  price    not   paid.      The   detriment 


caused  by  the  breach  of  a  seller^s  agreement 
to  deliver  personal  property,  the  price  of 
which  has  not  been  fully  paid  in  advance,  is 
deemed  to  be  the  excess,  if  any,  of  the  value 
of  the  property  to  the  buyer,  over  the  amount 
which  would  have  been  due  to  the  seller 
under  the  contract  if  it  had  have  been  ful- 
iilled.  a  C.  3308.  The  Supreme  Court 
formerly  held  the  true  rule  of  damages  was 
the  difference  between  the  price  agreed  on 
between  the  parties  and  the  market  value  of 
the  goods  at  the  time  of  the  breach  of  con- 
tract. Tobiny.  Post,  3  Cal.  375.  In  this  case 
special  damage  was  not  specially  alleged. 
The  court  al«>  said,  "The  fact  that  there 
were  no  Chinese  goods  in  the  market  at  that 
time  corresponding  to  the  description  of  those 
sold  b^r  the  defendant,  did  not  warrant  the 
admission  of  evidence  showing  what  they 
were  worth  in  broken  packages,  much  less 
the  testimony  of  the  plamtiff's  clerk  to  prove 
their  amount  of  sales  and  profits.  The  value 
of  a  cargo  of  similar  goods  might  have  been 
ascertained  by  the  testimony  of  competent 
merchants,  and  the  difference  between  the 
vdiue  so  estimated  and  the  contract  price, 
would  have  been  the  true  measure  of  dam- 
ages." Tobin  V.  Post,  3  Cal.  375. 

Where  a  party  contracted  for  a  Quantity  of 
wheat,  to  be  delivered  on  demand  and  paid 
for  on  delivery,  in  an  action  for  non-delivery 
the  measure  of  damages  was  held  to  be  the 
difference  between  the  contract  price  and  the 
value  of  the  article  sold.  Buiz  v.  Norton,  4 
Cal.  355;  Crosby  v.  Watkins,  12  CaL  85.  In  a 
contractforthesaleof  a  certain  number  of  shares 
of  fruit  growing  on  the  trees  of  an  orchard, 
owned  in  shares,  the  vendor  guaranteed  to 
the  vendee  that  the  shares  of  &uit  should  be 
at  his  disposal  on  the  trees,  free  from  trouble 
or  annoyance  from  other  parties.  On  breach 
of  such  contract  where  no  special  damage  is 
alleged,  the  measure  of  the  damage  is  the 
highest  market  price  of  the  fruit  on  the  trees 
at  the  orchard  if  there  is  any  market  value 
for  it  there;  if  not,  then  if  the  vendee  is  pre- 
pared to  gather  it  and  carry  it  to  the  market, 
the  market  value  there,  less  the  cost  of  gath- 
ering and  carriage.  Dcitovtch  <£;  Co,  v.  J^merte, 
12  Cal.  171. 

Where  a  contract  was  made  to  furnish  a 
steamboat  with  500  tons  of  freight,  at  two  dol- 
lars a  ton,  and  the  freight  was  not  furnished, 
it  was  held  that  the  measure  of  damages  for 
such  breach  was  not  the  difference  between 
the  freight-money  and  what  the  boat  actually 
earned  during  the  time  it  would  have  taken 
to  perform  Uie  contract;  but  the  difference 
between  the  net  profits  that  would  have  been 
made  under  the  contract,  and  the  net  profUs 
which  were,  or  might  with  reasonable  dili- 
gence have  been,  maide  during  such  time.  In 
an  action  for  breach  of  contract  to  furnish 
freight  to  a  steamboat,  the  plaintiff  is  entitled 
to  recover  only  the  actual  loss  suffered  from 
the  breach;  but  to  show  that  such  loss  was 
less  than  the  profits  that  would  have  been 
made  under  the  contract,  the  burden  of  proof 
is  on  the  defendant.  A  person  who  contracts 
to  deliver  freight  to  a  steamboat,  and  fails  to 
do  so,  is  liable  in  damages  for  the  actual  loss 
thereby  sustained  by  uie  steamboat;  but  he 
does  not  become  a  guarantor  against  any 
f  urUier  loss,  such  as  the  boat  may  sustain  by 
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reason  of  fruitless  efforts  to  procure  profita- 
ble employment.  Utter  v.  Chapman,  43  CaL 
279. 

Goods,  damages  for  non-delivery  of, 
where  price  paid.  The  detriment  caused 
by  the  breach  of  a  seller's  agreement  to  de- 
liver personal  property,  the  price  of  which 
has  been  fully  paid  to  him  in  advance,  is 
deemed  to  be  the  same  as  in  case  of  wrongful 
conversion.  C.  C.  3309.  Plaintiff  sued  on  a 
contract  of  sale  of  cattle,  to  be  delivered  with- 
in '* three  weeks  at  the  furthest,''  the  con- 
sideration-money having  been  paid,  adding 
also  the  common  counts,  and  the  complaint 
averred  a  breach,  by  failure  to  deliver  the 
cattle;  it  was  held  that  it  was  not  error  in  the 
court  below  to  instruct  the  jury  that  if  de- 
fendants did  not  have  the  cattle  ready  for  de- 
livery at  the  time  mentioned  in  the  contract, 
they  should  find  for  plaintiff,  and  in  assess- 
ing damans  they  might  find  the  purchase- 
money,  with  ten  per  cent,  interest,  or  the 
highest  market  price  of  the  cattle  to  the  time 
of  trial.  Maker  v.  C,  <fc  J.  Riley,  17  CaL  415; 
see  notes  on  "Interest,"  ante. 

Gk>odfl,  damages  for  non-aooeptanoe,  eto. 
The  detriment  caused  by  the  breach  of  a  buyer's 
agreement  to  accept  ana  pay  for  personal  prop- 
erty, the  title  of  which  is  vested  in  him,  is 
deemed  to  be  the  contract  price.  C,  C.  3310. 
The  plaintiff  sued  directly  upon  a  contract  to 
recover  the  contract  price  for  lumber  delivered 
and  received,  and  for  a  breach  for  declaring 
the  contract  at  an  end,  and  refusing  to  take 
any  more  lumber  under  it,  it  was  neld  that 
the  plaintiff  might  so  sue,  and  recover  the 
whole  damage  sustained  in  consequence  of 
the  breach,  without  waiting  for  the  time  of 
performance  to  elapse,  or  repeating  an  offer 
to  perform  from  month  to  month,  as  the  time 
for  delivery  arrived,  and  that  the  rule  of  dam- 
ages upon  the  breach  was  the  clear  profit 
which  the  plaintiff  would  have  made;  that  is, 
the  difference  between  the  contract  price  and 
what  it  would  have  cost  the  plaintiff  to  manu- 
facture and  deliver  the  lumber  according  to 
the  terms  of  the  contract.  Hale  v.  Trout,  35 
CaL  246. 

The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  pei*- 
sonal  property,  the  title  of  which  is  not  vested 
in  him,  is  deemed  to  be:  1.  If  the  property 
has  been  resold,  pursuant  to  section  3049,  the 
excess,  if  any,  of  the  amount  due  from  the 
buyer,  under  the  contract,  over  the  net  pro- 
ceeds of  the  resale;  or,  2.  If  the  property  has 
not  been  resold  in  the  manner  prescribed  by 
section  3049,  the  excess,  if  any,  of  the  amount 
due  from  the  buyer,  under  the  contract,  over 
the  value  to  the  seUer,  together  with  the  ex- 
cess, if  any,  of  the  expenses  properly  incurred 
in  carrying  the  property  to  market,  over  those 
which  would  have  oeen  incurred  for  the  car- 
riage thereof,  if  the  buyer  had  accepted  it 
C.  a  3311. 

Before  the  Code,  the  court  held  that  the 
role  of  damages  against  a  purchaser,  for  not 
receiving  goods  according  to  contract,  was 
the  difference  between  the  contract  price  and 
the  market  value,  at  the  time  of  the  breach 
of  the  contract.  Haskell  y.  McHenry,  4  Cal. 
411. 


Qoo6a,  damages  on  breach  of  warranty 
of  title  to.  The  detriment  caused  by  the 
breach  of  a  warranty  of  the  title  of  personal 
property  sold,  is  deemed  to  be  the  value 
thereof  to  the  buyer,  when  he  is  deprived  of 
its  possession,  together  with  an;^  costs  which 
he  has  become  hable  to  pay  in  an  action 
brought  for  the  property  by  the  true  owner. 
a  a  3312. 

Gk>ods,  damages  on  breach  of  vrairanty 
of  quality  of.  The  detriment  caused  bv  the 
breach  of  a  warranty  of  the  quality  of  per- 
sonal property  is  deemed  to  be  the  excess,  if 
any,  of  tne  value  which  the  property  would 
have  had  at  the  time  to  which  the  warranty 
referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  that  time.    C.  C»  3313. 

The  detriment  caused  by  the  breach  of  a 
warranty  of  the  fitness  of  an  article  of  per- 
sonal property  for  a  particular  purpose,  is 
deemed  to  be  that  which  is  defined  by  the  last 
section,  together  with  a  fair  compensation  for 
the  loss  incurred  by  an  effort  in  good  faith  to 
use  it  for  such  purpose.   C.  C.  3314. 

Carrier;  damages  for  omitting  to  carry. 
The  detriment  caused  by  the  breach  of  a  car- 
rier's obligation  to  accept  freight,  messages, 
or  passen^rs,  is  deemed^to  be  the  difference 
between  the  amount  which  he  had  a  right  to 
charge  for  the  carriage  and  the  amount  which 
it  would  be  necessary  to  pay  for  the  same  ser- 
vice when  it  ought  to  be  performed.  C.  C, 
3315.  A  dispatch  was  directed  to  the  agent 
of  a  creditor  m  these  words:  **Due  1800;  at- 
tach if  you  can  find  property;  will  send  note 
by  to-morrow's  stage. "  The  debtor  was  after- 
wards insolvent,  and  the  creditor,  plaintiff, 
claimed  that  he  had  lost  his  debt  by  the  fail- 
ure of  defendant  to  transmit  this  message. 
The  court  said  the  breach  of  the  contract  en- 
titled the  plaintiff  to  nominal  damages,  if  no 
real  damages  were  shown.  For  example,  the 
plaintiff  had  a  right  to  have  his  message  sent 
according  to  contract  To  ascertain  the  dam- 
ages sustained  by  the  breach  of  this  contract 
these  inquiries  were  pertinent:  If  the  message 
had  been  sent,  was  the  plaintiff's  agent  m 
Stockton  at  the  time,  and  would  he  have  re- 
ceived it  ?  Next,  would  he  then  have  taken 
out  an  attachment  on  the  debt?  At  what 
time  could  he  have  done  this?  Could  he  have 
given  security  ?  Could  he  have  procured  at- 
torneys to  issue  the  writ?  At  what  hour 
could  and  would  it  have  been  put  in  the  hands 
of  the  sheriff?  Was  property  there  of  the 
debtor's  subject  to  the  writ  ?  If  a  telegraphic 
dispatch  had  reached  the  agent,  he  would 
have  been  bound  to  act  at  once;  it  was  to  be 

1)resumed  that  he  would  have  done  so;  at 
east,  he  could  testify  whether  he  would.  If 
he  had,  the  sheriff  was  to  be  presumed  willing 
to  do  his  duty;  if  he  did  not,  he  would  be 
Uable  to  the  plaintiff;  and  thereby  the  plaint- 
iff's debt  would  be  secured.  The  court  con- 
sidered that  the  loss  of  the  debt  would  be  the 
natural  and  proximate  damages  resulting 
from  this  breach  of  contract.  Parhs  v.  AUa 
Cal^omia  Telegraph  Company,  13  CaL  424. 
Plaintiff  was  a  person  of  color,  and  being 
desirous  to  take  passage  on  defendant's  street 
railroad  car,  in  San  Francisco,  hailed  the  con- 
ductor, requesting  him  to  take  her  on  board, 
which  he  failed  to  do.    The  conductor  stated 
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immediAtely  after,  in  reply  to  a  request  of  a 
paasen^r  to  take  plaintiff  up  as  requested, 
'*  We  don't  take  colored  people  in  the  cars." 
There  was  at  the  time  ample  room  in  the  car 
to  accommodate  the  plaintiff,  who  was  ready 
and  willing  to  pay  the  fare.  There  was  no 
proof  of  any  spnecial  damage.  Plaintiff  had 
a  verdict  and  judgment  for  f500.  It  was 
held,  first,  that  there  was  no  evidence  of 
malice,  ill-will,  or  wanton  conduct  on  the  part 
of  the  defendant  toward  the  plaintiff,  and 
that  it  was  not  a  case  for  exemplary  damages; 
second,  that  the  verdict  was  excessive;  and 
third,  that  upon  the  facts  stated,  plaintiff  was 
entitled  to  nominal  damages,  even  in  the  ab- 
sence of  proof  of  any  actual  damage.  Pleas- 
ants V.  iv.  B.  A  M.  R,  R,  Co.,  34  Cal.  586. 
In  a  similar  case,  where  plaintiff  was  ejected 
from  a  street  railroad  car  Delonmng  to  defend- 
ant, by  the  conductor,  at  the  nour  of  ten  at 
night,  with  some  violence,  but  resulting  in  no 
appreciable  damage  to  plaintiff  in  person  or 
estate,  and  there  was  no  express  averment 
that  the  act  was  wantonly  or  maliciouslv  done, 
nor  of  special  damage,  and  plaintiff  had  a  ver- 
dict and  judgment  for  $760  damages,  it  was 
held  that  said  verdict  and  judgment  or  dam- 
ages were  excessive,  and  appear  to  have  been 
given  under  the  influence  oi  passion  or  preju- 
dice. Turner  v.  N.  B.  «fc-flf.  It.  R.  Co.,  34  Cal. 
594.  Where  no  special  damage  was  alleged 
or  proved  by  plaintiff  for  the  breach  of  a  rail- 
road passenger  contract,  and  the  evidence  was 
only  that  he  was  put  out  of  the  defendant's 
car  at  a  point  alH>ut  twelve  miles  from  his 
destination  and  five  miles  from  the  place  of 
departure,  it  was  held  that  a  verdict  lor  |500 
damages  was  greatly  disproportionate  to  the 
injury  proved,  and  that  $100  was  ample  com- 

Sensation  for  the  injury  sustained,  and  or- 
ered  that  a  new  trial  be  granted  unless 
plaintiff  elect  to  accept  judgment  for  the  said 
sum.  TarheU  v.  C.  -P.  R.  R.Co,,^  Cal.  616; 
Aldrich  v.  Palmer,  24  CaL  513. 

Carrier,  damages  for  not  delivering 
freight  The  detriment  caused  by  the  breach 
of  a  carrier's  obligation  to  deliver  freight, 
where  he  has  not  converted  it  to  his  own  use, 
is  deemed  to  be  th^  value  thereof  at  the  place 
and  on  the  day  at  which  it  should  have  oeen 
delivered,  deducting  the  freightage  to  which 
he  would  have  been  entitled  if  he  had  com- 
pleted the  delivery.     C,  C.  3316. 

Carrier,  damages  for  delay.  The  detri- 
ment caused  by  a  carrier's  delay  in  the  delivery 
of  freight  is  deemed  to  be  the  depreciation  in 
the  intrinsic  value  of  the  freight  during  the 
delay,  and  also  the  depreciation,  if  any,  in 
the  market  value  thereof  otherwise  than  by 
reason  of  a  depreciation  in  its  intrinsic  value 
at  the  place  wnere  it  ought  to  have  been  de- 
livered, and  between  the  day  at  which  it 
ought  to  have  been  delivered  and  the  day  of 
its  actual  delivery.    C.  C.  3317. 

Agent,  damages  for  breach  of  warranty 
of  authority  of.  The  detriment  caused  by 
the  breach  of  a  warranty  of  an  agent's  author- 
ity, is  deemed  to  be  the  amount  which  could 
have  been  recovered  and  collected  from  his 
principal  if  the  warranty  had  been  complied 
with,  and  the  reasonable  expenses  of  legal 
proceedings  taken,  in  good  faith,  to  enforce 


the  act  of  the  agent  against  his  prindpaL  C  (7. 
3318. 

Marriage,  damages  for  breach  of  prom^ 
Ise  ol  The  damages  for  the  breach  of  a  prom- 
ise of  marriage  rest  in  the  sound  discretion  of 
the  jury.  C.  C.  3319.  The  action  for  breach 
of  promise  of  marria^  is  peculiar  in  its  nature, 
and  the  elements  gomg  to  constitute  the  dam- 
age differ  materiafly  from  those  existing  in  the 
case  of  a  breach  of  any  other  contract  It  is 
the  duty  of  the  jury  to  look  beyond  the  con- 
tract itself  for  the  measure  of  damages,  and 
^ve  to  the  injured  party  a  full  compensation 
for  all  loss  in  not  having  the  contract  fulfilled. 
This  has  always  been  held  to  embrace  the  in- 
jury to  the  feelings,  affections  and  wounded 
Sride,  as  well  as  the  loss  of  marriage.  The 
ifficulty  arising  from  the  very  nature  of  the 
case,  of  fixing  any  accurate  rule  by  which  to 
estimate  the  damages  arising  m>m  these 
sources,  has  rendered  it  necessary  to  give  a 
great  latitude  to  the  introdaction  of  evidence, 
and  to  admit  the  jury  to  a  full  knowledge  of 
all  the  circumstances  attending  the  trans- 
action, not  only  in  its  inception,  but  during 
the  continuance  of  the  relationship  between 
the  parties.  The  announcement  of  the  en- 
ga^ment  to  a  few  intimate  friends  may  be 
neitherimpropernorunbecoming,  and  certainly 
requires  no  express  authorization.  In  Reed  v. 
Clark,  47  CaL  199,  the  court  thought  the  jury 
should  be  permitted  to  consider  this,  with  the 
other  circumstances  of  the  case,  in  estimating 
the  injury  occasioned  to  the  plaintiff  by  a 
breach  of  the  contract  SeeSoutkardv.  Rea^ord, 
6  Cowen.  In  an  action  for  breach  of  promise 
of  marriage  the  interposition  of  a  defense  that 
the  character  of  the  plaintiff  is  unchaste,  even 
if  unsuccessful,  ought  not,  per  se,  to  aggpuvate 
the  damages,  unless  it  is  interposeoin  bad 
faith,  from  malice,  wantonness,  or  reckless- 
ness.   Pouters  V.  Wheatley,  45  Cal.  113. 

Sheriff  indemnity  on  levy,  damages  on, 

689  n. 

Torts,  damages  for.  For  the  breach  of 
an  obligation  not  arising  from  contract,  the 
measure  of  damages,  except  where  other- 
wise expressly  provided  by  this  Code,  is 
the  amount  which  will  compensate  for  all 
the  detriment  proximately  caused  thereby, 
whether  it  coukL  have  been  anticipated  or 
not  C.  C.  3333;  see  *'£xemphiry  Damages," 
ante.  Where  a  part-owner  sues  ex  deUcto, 
and  the  objection  of  defect  of  parties  is  not 
set  up  in  the  answer,  the  damages  should  be 
apportioned  at  the  trial  W?titnei/  v.  Stark,  8 
Cal.  514.  In  an  action  by  a  reversioner  for 
injury  done  to  the  freehold,  the  duration  of 
the  term  of  the  tenant  in  possession  is  mate- 
rial in  evidence  as  affecting  the  measure  of 
damages.  Uttendorffer  v.  So/^ers,  50  Cal.  496. 
In  an  action  for  nuisance,  by  obstructing  a 
street  opposite  plaintiff's  residence,  defendant 
is  liable  only  for  damages  actually  sustained 
prior  to  the  commencement  of  the  action. 
Hopkins  V.  W.  P.  R.  R.  Co.,  50  CaL  191. 

If  a  person  having  a  good  cause  of  action 
against  another,  willfufly  sue  for  a  much 
greater  amount  than  is  due,  and  attach  the 
property  of  the  other,  and  put  him  to  chaises, 
ne  IS  liable.  The  jury  are  not  confined  to 
the  actual  pecuniaiy  loss  sustained  by  the 
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plaintiff,  bnt  may  take  into  consideration  the 
diaracter  and  position  of  ^e  parties,  and  all 
the  circumstances  attending  the  transaction. 
In  such  a  case  the  court  would  not  disturb  a 
verdict,  unless  it  clearly  appeared  that  in- 
justice has  been  done,  neaver  v.  P<ige,  6  CaL 
685;  16  Pick.  453.  In  an  action  for  personal 
torts,  the  law  does  not  fix  any  precise  rule  of 
damages,  but  leaves  their  assessment  to  the 
unbiased  judgment  of  the  jury.  WheaUm  v. 
N.  B,  di  M.  R.  n.  Co,,  36  Cal.  690. 

In  cases  of  simple  negligence,  the  rule  gov- 
erning the  measure  of  (mmages  is  to  allow  the 
actual  damages.  The  allowance  of  '*  smart 
money"  in  such  cases  is  improper.  Moody  v. 
McDonaid,  4  CaL  297.  Proxmiate,  or  im- 
mediate and  direct  damages,  are  the  ordinary 
and  natural  results  of  the  negligence.  There- 
fore a  spreading  of  a  fire  from  one  field  to  an- 
other is,  in  our  dry  season,  the  natural,  direct, 
and  proximate  consequence  of  a  firing  bv 
sparks  from  a  locomotive.  Henry  v.  S.  P. 
R,  A,  50  Cal  183.   • 

In  an  action  for  trespass,  where  plaintiff 
complained  of  the  destruction  of  his  fences, 
and  trampling  of  grain,  etc.,  it  was  held  that 
plaintiff  could  not  recover  for  injury  to  the 
grain  by  cattle  of  others.  Berry  v.  8,  F.  A  N, 
P.  R,  A  Co.,  60  Cal.  437. 

In  an  action  for  injuries  sustained  through 
the  negligent  management  of  a  stage,  the 
eourt  below  instructed  the  jury  that  "if  they 
believed  the  stage  was  top-heavy,  and  over- 
loaded with  passengers,  and  that  with  such 
load  it  was  driven  with  great  recklessness  at 
the  time  of  the  disaster,  then  they  should 
find,  not  only  the  actual  damages  sustained 
by  the  plaintiff,  but  they  should  give  addi- 
tional damages,  such  as  would  be  an  example 
thereafter,  which  would  tend  to  prevent  such 
recklessness  in  the  conduct  of  stages  to  the 
great  peril  of  passengers. "  The  Supreme  Court 
held  that  in  actions  of  this  character  all  the 
circumstances  of  the  case  might  be  taken  into 
consideration  in  making  up  the  estimate  of 
damages,  and  the  jury  were  not  confined  to 
the  actual  damages  sustained;  but  damases 
which  went  beyond  this,  and  were  professedly 
laid  for  the  benefit  of  the  public,  could  not 
be  recovered;  and  that  the  principal  was  lia- 
ble only  for  simple  neglig|ence,  and  exemplary 
dami^s  could  not  be  imposed  upon  nim. 
Wardrobe  v.  Co/.  Siaae  Co,,  7  CaL  120.  A 
person  injured  by  the  fall  of  an  awning  in  the 
process  of  erection  in  front  of  a  store,  and  who 
sues  the  person  who  was  erecting  the  same 
for  damages,  is  not  entitled  to  include  in  his 
damages  tiie  sum  paid  for  his  board  during 
tiie  time  he  was  duuibled.  Oraeber  v.  Denoin, 
43  Cal.  406. 

In  an  action  for  damages  caused  by  injury  to 
the  Tperson,  the  jury  in  estimating  damages 
cannot  take  into  consideration  the  fact  that 
the  plaintiff  is  a  man  who  has  to  depend  on 
his  manual  labor  for  a  living.  The  damages 
in  such  actions  are  not  dependent  on  the 
wealth  or  poverty  of  the  plamtiff.  It  is  held 
hy  some  of  the  authorities  that  the  plaintiff  is 
entitled  to  show  the  character  and  the  extent 
of  the  business  in  which  he  was  engaged  previ- 
ous to  his  being  injured,  together  witn  the 
incapacity,  caused  bv  the  injury  complained 
of,  to  transact  such  Dusiness,  as  to  enable  the 
jury  to  arrive  at  the  proper  estimate  of  the 


damages  sustained  by  means  of  the  injury; 
but  the  damages  are  not  in  any  manner  de- 
pendent on  the  wealth  or  poverty  of  the 
plaintiff.  Shea  v.  P.  <fr  B.  V.  R.  R,  Co,,  44  CaL 
415;  see  also  MdUme  v.  Hawley,  46  CaL  413» 
Where  action  was  to  recover  damages  for  an 
injury  sustained  by  the  plaintiff  while  work- 
ing on  a  hoisting  apparatus,  called  a  cage,  in 
the  store  of  the  defendants,  the  court  held 
the  jury  should  have  been  told  that  in  esti- 
matmg  the  damages  they  might  consider  what, 
before  the  injury  complained  of,  was  the 
health  and  physical  ability  of  the  plaintiff  to 
maintain  himself  and  famdy,  if  he  had  one,  as 
compared  with  his  condition  in  those  particu- 
lars afterwards;  his  loss  of  time  and  how  far  the 
injury  was  permanent  in  its  character  and  re- 
sults, as  well  as  the  mental  and  physical  suf- 
fering he  had  sustained  by  reason  of  the  in- 
jury, and  that  they  should  allow  such  sum  for 
damages  as  in  their  opinion  would  fairly  and 
justly  compensate  him  for  all  the  loss  and  in- 
jury sustamed.  Damages  in  favor  of  father 
or  mother  for  injury  or  death  of  minor  child, 
and  guardian,  for  injury  or  death  of  ward, 
376.  Damages  in  favor  of  heirs  or  personal 
representatives  for  death  of  person,  377.  In 
an  action  for  an  assault  and  battery,  the  jury, 
in  estimating  the  damans,  cannot  take  into 
consideration  the  plaintiff's  expenses  in  the 
prosecution  of  the  suit.  HcweU  v.  ScoggtM^ 
48  Cal.  355.  In  suits  for  personal  injuries, 
damiu^  for  pain  of  mind  are  recoverable. 
FairmUd  v.  California  Stage  Company,  13  Cal. 
690-^1.  In  action  to  recover  oamages  for  a 
violation  of  plaintiff's  trade-mark,  the  profit 
actually  realized  by  defendants  from  the  sales 
of  the  spurious  article  under  the  simulated 
trade-mark  is  a  proper  measure  of  damages, 
but  the  recovery  of  the  plaintiff  is  not 
limited  to  the  amount  of  such  profit.  Oraham 
V.  Plate,  40  Cal.  59a  The  liability  of  a 
depositary  for  negligence  cannot  exceed  the 
amount  which  he  is  informed  by  the  de- 
positor, or  has  reason  to  suppose,  the  thing 
deposited  to  be  worth.  C,  CC  1840;  see  "De- 
posit," supra. 

Libel  or  slander,  damages  on.  In  actions 
for  libel  or  slander,  defendant  may  justify 
and  allege  mitigatinfj^  circumstances,  and 
whether  he  prove  justification  or  not  he  may 
give  in  evidence  the  mitigating  circumstances, 
461. 

Mesne  profits.  The  detriment  caused  by 
the  wrongful  occupation  of  real  property,  in 
cases  not  embracea  in  sections  3335,  3344  and 
3346  of  this  Code  (C.  C),  or  section  1174  of 
the  Code  of  Civil  Procedure,  is  deemed  to  be 
the  value  of  the  use  of  the  property  for  the 
time  of  such  occupation,  not  exceeding  &ye 
years  next  preceding  the  commencement  of 
the  action  or  proceeding  to  enforce  the  right 
to  damages,  and  the  costs,  if  any,  of  recover- 
ing the  possession.  C.  C,  3334 

lyectment,  damages  on,  427  and  notes. 
Where  plaintiff^s  right  terminates  during  pen- 
dency of  action,  j)mintiff  may  recover  dam- 
ages for  withholding  the  property,  740.  De- 
fendant may  set  on  value  of  improvements 
where  made  under  color  of  title,  741.  Dam- 
ages can  never  be  recovered  in  the  action  of 
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ejectment  for  use  and  occupation  anterior 
to  the  existence  of  the  plaintiff's  right 
of  possession.  Clark  y.  Boyreau,  14  CaL  S?. 
Where  the  plaintiff,  at  the  time  the  action 
was  brought,  was  himself  in  possession  of 
180  acres,  parcel  of  the  500  acres  demanded, 
and  the  possession  continued  in  him  there- 
after to  tne  day  of  the  trial,  and  defendants 
in  their  answers  denied  the  plaintiff's  title  to 
the  whole  or  an^  part  of  the  500  acres,  it 
was  held  that  plamtiff  could  not  recover  dam- 
ages for  the  use  of  the  land  of  which  the  de- 
fendants had  neyer  dispossessed  him.  ElUs  v. 
Jeans,  26  Cal.  278, 

In  an  action  to  recover  lands,  the  plaintiff 
can  recover  the.rents  and  profits  only  for  the 
period  nrior  to  the  commencement  of  the 
action  allowed  by  the  Statute  of  Limitations, 
if  the  defendant  pleads  the  statute.  A  party 
ousted  by  his  co-tenant  can  recover  the  dam- 
ages resulting  from  such  ouster,  as  well  as 
wnen  ousted  oy  a  stranger.  His  injury  is  no 
less  because  it  was  done  by  a  co-tenant. 
Carpenlier  v.  MUcheU,  29  CaL  330;  Ad.  on 
Ijject.,  Waterman's  ed.  449;  OoodtUley.  Tombs, 
3  Wilson,  118;  Langendyck  v.  Burhans,  11 
John.  461;  Campy.  Homesky,  11  Iredell, 212; 
Hare  v.  Fury,  3  Yeates,  13. 

Holding  over  real  property,  damages 
for.  For  willfully  holding  over  real  property, 
by  a  person  who  entered  upon  the  same,  as 
guarman  or  trustee  for  an  infant,  or  by  right 
of  an  estate  terminable  with  any  life  or  lives, 
after  the  termination  of  the  trust  or  particu- 
lar estate,  without  the  consent  of  the  party 
immediately  entitled  after  such  termination, 
the  measure  of  the  damages  is  the  value  of 
the  profits  received  during  such  holding  over. 
C.  C.  3335;  see  "Penal  Damages,"  infra. 

Conversion  of  goods,  damages  for.    The 

detriment  caused  by  the  wrongful  conversion 
of  personal  property  is  presumed  to  be:  1. 
The  value  of  the  projxerty  at  the  time  of  the 
conversion,  with  the  interest  from  that  time; 
and  2.  A  fair  compensation  for  the  time  and 
money  properly  expended  in  pursuit  of  the 
property.    C.  6,  3336. 

Ii  plaintiff  does  not  exercise  his  option, 
damages  may  be  awarded  under  either  rule. 
Barrante  v.  Oarratt,  50  Cal.  115. 

The  presumption  declared  by  the  last  sec- 
tion cannot  be  repelled  in  favor  of  one  whose 
possession  was  wrongful  from  the  beginning, 
oy  his  subsequent  application  of  the  property 
to  the  benefit  of  the  owner,  without  his  con- 
sent. C.  C.  3337.  Where,  in  an  action  to 
recover  possession  of  personal  property,  the 
person  making  any  fufidavit  aid  not  truly 
state  the  value,  and  the  officer  or  his  sureties 
are  sued  for  taking  the  same,  they  may  set  up 
the  true  value  of  the  same  in  their  answer. 
473,  post.  Where  the  pro{>erty  is  delivered 
and  accepted  pending  the  suit,  that  is,  before 
verdict,  the  damages  should  be  merely 
nominal;  but  where  the  goods  are  only  de- 
livered after  verdict,  it  must  be  presumed 
that  the  delivery  was  in  pursuance  of  the 
verdict  which  had  already  determined  the 
r^hts  of  the  parties.  A  referee  found  as  part 
of  damages  the  difference  in  value  of  certain 
iron  at  the  time  of  detention  and  delivery, 
and  judgment  was  entered  on  the  report 
The  Supreme  Court  held  that  there  was  no 


principle  of  law  which  recognized  such  a 
measure  of  damages.  The  most  liberal  rule 
would  allow  the  highest  value  of  the  goods  at 
any  time  between  the  conversion  and  the 
juagment,  and  interest  thereupon.  But  that 
where  the  plaintiff  accepts  the  goods,  he 
makes  his  election  to  take  the  goods  in  lieu 
of  their  value,  and  Hie  only  dama^  he  can 
recover  is  the  interest  uoon  their  highest 
value,  except  in  cases  wnere  some  special 
damage  is  specifically  averred  in  the  com- 
plaint. Conroy  v.  FUnt,  5  Cal.  329.  The  court 
also  held  that  when  property  converted  had  a 
fixed  value,  the  measure  of  damages  was  that 
value,  with  the  legal  interest  from  the  time 
of  its  conversion.  Douglass  v.  Kraft,  9  CaL 
562.  Where  the  value  was  fluctuating,  the 
court  said  the  correct  measure  was  the  highest 
market  value  within  a  reasonable  time  after 
the  property  was  taken,  with  interest  from 
that  time.   Page  v.  FovjiUr,  39  Cal.  412. 

Some  qualification  of  the  rule  may  be  found 
necessary  when  there  has  been  an  unreason- 
able delay  in  bringing  suit,  or  under  special 
circumstances.  It  was  held  that  the  market 
value  is  to  be  ascertained  at  the  place  of  the 
conversion,  and  that  interest  was  to  be  allowed, 
as  a  matter  of  legal  right,  from  the  time  at 
which  the  value  is  estimated.  HaiMT  v. 
Hathaway,  33  CaL  119,  120. 

The  Supreme  Court  held  it  error  to  allow 
proof  of  injury  to  plaintiff's  business,  as  a 
criterion  of  damage,  in  an  action  against  the 
sheriff  for  seizing  plaintiff^s  goods  under  at- 
tachment, without  any  improper  motive. 
Nightingale  v.  Scannell,  18  CaL  315;  Dexter  v. 
Paugh,  18  Cal.  372. 

In  an  action  against  a  sheriff  for  wrongfully 
seizing  and  selling  property  under  an  execu- 
tion, and  where  there  was  no  wantonness  or 
oppression  on  the  part  of  such  officer  in  the 
seizure,  the  court  held  the  measure  of  dam- 
ages was  the  value  of  the  property  at  the  time 
it  was  seized,  and  legal  interest  on  such 
amount  from  the  time  of  seizure  up  to  the 
time  of  the  rendition  of  the  verdict.  Phelps 
v.  Owens,  11  CaL  22;  Pelberg  v.  Oorham,  23 
Cal.  349.  Plaintiff  cannot  recover  the  value 
of  the  goods  and  also  the  profits  which 
might  have  been  made  on  their  sale.  Builer 
v.  Collins,  12  Cal.  460.  An  instruction  as 
follows:  "In  estimating  the  value  of  the 
property,  you  will  take  as  the  basis  of  your 
verdict  the  cash  value  of  the  articles  in  the 
market  at  the  time  they  were  taken  out  of  the 
possession  of  the  plaintiff  by  defendant. 
What  amount  of  money  will  it  take  in  the 
market  to  replace  the  articles  seized  by  the 
sheriff?  That  sum  will  be  the  measure  of 
damages, "  was  held,  taken  altogether,  to  give 
the  true  standard  of  damages.  Cassin  v.  Mar- 
shaU,  18  Cal.  689.  In  an  action  for  wrongfully 
taking  gold  from  a  mining  claim,  if  defend- 
ants aecUne  to  prove  the  exact  amount  they 
have  taken,  as  the  evidence  of  the  amount  is 
necessarily  exclusively  confined  to  or  under 
the  control  of  the  defendants,  the  plaintiffs 
must  rely  to  a  great  extent  upon  tne  judg- 
ment and  estimates  of  men  who  are  not  fully 
acquainted  with  the  facts;  and  if  more  than 
the  real  amount  is  given  as  damages,  the  de- 
fendants cannot  complain.  Antome  Co,  v. 
Bklge  Co,,  23  Cal.  221.  In  such  a  case,  the 
right  of  plaintiffs  to  recover  damages  which 
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they  have  actuallv  sastained  is  not  affected 
by  the  fact  that  the  trespass  was  not  willful 
in  its  character.  The  true  measure  of  dam- 
ages is  the  value  of  the  eold-bearing  earth  at 
the  time  it  is  separated  from  the  surrounding 
soil,  and  becomes  a  chattel  In  estimating 
the  damages,  the  expense  of  separating  the 
earth  from  the  gold  after  it  is  moved  to  the 
place  of  washinff,  is  to  be  deducted  from  the 
value  of  the  gold.  Unless  a  demand  is  made 
for  the  possession  of  the  gold  after  it  is  sep- 
arated from  the  earth,  and  an  action  is  then 
brought  for  the  conversion  of  the  chattel,  the 
measure  of  damages  would  be  the  value  of 
the  gold  detained.  Maye  v.  Tappan^  23  CaL 
906.  The  measure  of  damages  depends,  in 
some  instances,  on  the  way  in  which  plaintiff 
puts  his  case.  Thus,  where  delendant 
Droke  down  and  removed  plaintiff's  fence,  the 
court  held  that  if  plaintiff  had  sued  for  the 
damage  to  the  freehold,  he  might  have  recov- 
ered the  value  of  the  fence  as  it  stood,  if  it 
was  a  part  of  the  realty.  But  having  elected 
to  sue  m  replevin  for  the  materials  as  personal 
property,  he  could  only  recover  their  value  as 
8UCIL  Pennybeeker  v.  McDougaU  48  CaL  164. 
One  having  a  mere  lien  on  personal  property, 
cannot  recover  greater  damages  for  ite  conver- 
sion from  one  having  a  right  thereto  superior 
to  his,  aft«r  his  lien  is  discharged,  than  the 
amount  secured  by  the  lien,  and  the  compen- 
sation allowed  by  section  3336  for  loss  of  time 
and  expenses,  u.  C.  3338.  It  was  said  that 
in  an  action  by  the  pledgee  against  a  stranffer 
for  the  conversion  of  goods,  the  plaintin  is 
entitled  to  recover  the  mil  value  of  the  goods, 
because  he  is  answerable  over  to  the  pledgor 
for  the  surplus.  But  if  the  goods  be  converted 
by  the  owner  or  by  any  one  acting  in  privity 
with  him,  the  pledgee  can  recover  only  the 
value  of  his  special  interest  in  the  pledge. 
Trtadtoell  v.  Davk,  34  Cal.  606;  Story  <m  Batl, , 
sec.  352;  Lyle  v.  Barker,  6  Bin.  457;  Heydon 
A  Smith's  Vase,  3  Coke,  7;  IngersoU  v.  Van 
Bokkeien,  7  Cow.  670;  Pomeroy  v.  SmiUh^  17 
Pick.  85. 

Seductioii,  The  damages  for  seduction 
rest  in  the  sound  discretion  of  the  jury.  C.  C, 
3339.  An  unmarried  woman  may  prosecute 
as  plaintiff  an  action  for  her  own  seduction, 
and  may  recover  pecuniary  or  exemplary  dam- 
ages, 374. 

Anlmalw,  Ii^vixIm  to.  See  C,  C.  3340,  Ex- 
emplary damages,  supra. 

Penal  damages.  Waste  by  guardians,  ten- 
ants for  life  or  years,  joint  tenants,  or  tenants 
in  common,  731,  post.  Wasting  or  embezzling 
estate  of  deceased,  1458- l&O.  Executor 
fraudulently  selling  real  property,  1572.  In 
an  action  for  waste,  upon  the  autnority  of  the 
rale  laid  down  in  BacaiCs  Abridgment,  that 
'*  where  treble  damages  are  given  by  a  statute, 
the  demand  for  sucn  damages  must  be  ex- 
pressly inserted  in  the  dedaration,  which 
must  either  recite  the  statute,  or  conclude  to 
the  damage  of  the  plaintiff  against  the  form 
of  a  statute:**  Bees  v.  Em^erie,  6  S.  and  R.  288; 
Newecnnb  v.  Butterjield,  8  Johns.  342;  Lwing- 
sUm  V.  Plainer,  1  Cow.  175;  Benion  v.  Dale, 
Id.  160;  the  Supreme  Court  held  that  where 
treble  damages  were  not  claimed,  judgment 
should  have  Deen  entered  in  favor  of  the  plain- 
tiff for  single  damages  only,  and  reversed  a 


judgment  for  treble  damages.  Oh^yman  v. 
EvMric,  5  Cal.  239.  This  decision  never  seems 
to  have  been  overruled;  but  as  to  forcible  en- 
try and  detainer  cases,  the  nde  is  otherwise; 
see  1174,  and  notes.  Forcible  or  unlawful 
enti^  upon,  or  detention  of  any  building  or 
cultivated  real  property,  735;  see  also  as  to 
forcible  entry,  or  forcible  or  unlawful  detainer, 
1174.  If  any  tenant  ^ve  notice  of  his  inten- 
tion to  quit  the  premises,  and  does  not  deliver 
up  the  possession  at  the  time  specified  in  the 
notice,  he  must  pay  to  the  landlord  treble 
rent  during  the  time  he  continues  in  posses- 
sion after  such  notice.  C,  C.  3344.  If  any  ten- 
ant, or  any  person  in  coUusion  with  the  tenant, 
holds  over  any  lands  or  tenements  after  de- 
mand made  and  one  month's  notice,  in  writing 
given,  requiring  the  possession  thereof,  such 
person  holding  over  must  pay  to  the  landlord 
treble  rent  during  the  time  he  continues  in 
possession  after  such  notice.  C.  C.  3345. 

For  wrongful  injuries  to  timber,  trees,  or 
underwood,  upon  tne  land  of  another,  or  re- 
moval thereof,  the  measure  of  damages  is 
three  times  such  a  sum  as  would  compensate 
for  the  actual  detriment,  except  where  the 
trespass  was  casual  and  involuntary,  or  com- 
mitted under  the  belief  that  the  land  belonged 
to  the  trespasser,  or  where  the  wood  was  talcen 
by  the  authority  of  hi^hwajr  officers  for  the 
purposes  of  a  highway;  in  which  case  the  dam- 
ages are  a  sum  equal  to  the  actual  detriment. 
(J.  C,  3346.  For  cutting  down  or  carrying  off 
wood,  underwood,  trees,  or  timber,  or  girdling 
or  otherwise  iniuring  trees  or  timber,  or  on 
the  street  or  hignway  in  front  of  anv  person's 
house,  village  or  city  lot  or  cultivatea  grounds, 
or  on  the  commons  or  public  grounds  of  any 
city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  733;  see  note  "Waste,"  supra. 
The  wording  of  733  more  resembles  the  word- 
ing of  735,  1174,  the  sections  as  to  forcible 
entnr,  etc,  than  that  as  to  waste,  732. 

The  measure  of  damages  for  cutting  trees, 
etc,  is  not  the  actual  value  of  the  trees  for 
firewood,  but  the  damage  done  to  the  land  by 
reason  of  destroying  them.  This  damage 
should  be  estimated  by  all  the  circumstances 
and  the  purposes  for  which  the  trees  are  used 
or  designed,  and  not  according  to  the  specu- 
lative or  fancied  ideas  that  the  jury  or  plaint- 
iff may  draw  of  their  worth.  Cnipmany.  HUh 
herd,  6  Cal.  162. 

Dueling.  If  any  person  sla^ s  or  perma- 
nently disables  another  person  in  a  duel,  in 
this  State,  the  slayer  must  provide  for  the 
maintenance  of  the  widow  or  wife  of  the  per- 
son slain  or  permanently  disabled,  and  for  the 
minor  children,  in  such  manner  and  at  such 
cost,  either  by  aggregate  compensation  in 
damages  to  each,  or  by  a  monthly,  quarterly 
or  anbual  allowance,  to  be  determined  bylthe 
court.    C.  C.  3347.     If  any  person  slay;s  or 

Sermanently  disables  another  person  in  a 
uel,  in  this  State,  the  slayer  is  liable  for  and 
must  pay  all  debts  of  the  person  slain  or 
permanently  disabled.   C,  C,  3348. 


SPECIFIC  AND  PRSVXnmVB 


Specific  or  preventive  relief  may  be 
in  cases  specified  in  this  title  («.  e.,  C.  (7. 
3423)  and.  in  no  others.     C.  C.  3366. 


given 
3366- 


186 


§426 


Reldsp,  Specific,  Etc. 


[Paet  II,  Title  VI, 


Sjpecific  relief  is  ^ven:  1.  By  taking  pos- 
session  of  a  thing,  and  delivering  it  to  a 
claimant;  2.  By  compelling  a  party  nimself  to 
do  that  which  ought  to  be  done;  or  3.  By  de- 
claring and  determining  the  nghts  of  pfurties. 
otherwise  than  by  an  awuxl  of  damages.  C,  Cf. 
3367.  Preventive  relief  is  given  by  prohibit- 
ing a  party  from  doing  that  which  ought  not 
to  be  done.  C.  (7.  ^0%,  Preventive  relief, 
see  526  and  notes.  Neither  specific  nor  pre- 
ventive relief  can  be  granted  to  enforce  a  penal 
law,  except  in  a  case  of  nuisance,  nor  to  en- 
force a  penalty  or  forfeiture  in  any  case.  C  C. 
3369. 

POMeasioii  of  real  property.  A  person 
entitled  to  specific  real  property,  by  reason 
either  of  a  perfected  title,  or  of  a  claim  to 
title  which  ought  to  be  perfected,  may  re- 
cover the  same  in  the  manner  prescribed  by 
the  Code  op  Civil  Procedure,  either  by 
a  judgment  for  its  possession,  to  be  executed 
by  the  sheriff,  or  by  a  judgment  requirinff  the 
other  party  to  perfect  the  title  and  to  deliver 
possession  of  tne  property.  C.  C,  3375;  and 
see  below  C.  C.  3387. 

Po— eealon  of  penonal  property.  A  per- 
son entitled  to  the  immediate  possession  of 
specific  personal  property  may  recover  the 
same  in  tne  manner  provided  by  the  Code  of 
Civil  Procedure  (509,  post).  C.  C.  3379;  and 
see  below  C.  C,  3387.  Any  person  having  the 
possession  or  control  of  a  particular  artide  of 
personal  property,  of  which  he  is  not  the 
owner,  may  be  compelled  specifically  to  deliver 
it  to  the  person  entitled  to  its  immediate  pos- 
session. C.  C.  3380;  and  see  below  C,  C. 
3387. 

ObUgatioiie,BpeGlfioperf6nnanoeof.  Ex- 
cept as  otherwise  provided  in  this  article  (C. 
C,  Se<^  3384-3395)  the  specific  performance 
of  an  obli^tion  may  be  compelled.  C.  C.  3384. 
A  court  S  equity  is  always  chary  of  its  power 
to  decree  specific  performance,  and  will  with- 
hold the  exercise  of  its  jurisdiction  in  that  re- 
spect, unless  there  is  such  a  degree  of  cer- 
taint)r  in  the  terms  of  the  contract  as  will  en- 
able it  at  one  view  to  do  complete  equity, 
MorrUon  v.  Bostignol,  5  Cal.  64.  The  juris- 
diction of  a  court  of  equity  to  decree  specific 
performance  does  not  turn  at  all  upon  the 
question  whether  the  contract  relates  to  real  or 
personal  property,  but  altogether  upon  the 
question  whemer  the  breach  complained  of  can 
be  adeauatel^  compensated  in  damages;  ac- 
cordingly, while  it  18  a  general  rule  that  con- 
tracts for  the  sale  and  transfer  of  personal  prop- 
erty will  not  be  specifically  enlorced,  ^et  if 
there  are  circumstances  in  view  of  wmch  a 
judgment  for  damages  would  fall  short  of  the 
redress  which  the  plaintiff's  situation  demands, 
as  that  the  thing  bargained  for  \b  a  curiosity,  or 
that  by  non-perrormance  he  will  be  greatly  em- 
barrassed and  impeded  in  his  business  plans, 
or  involved  in  a  loss  of  profits  which  a  Jury 
cannot  estimate  with  any  degree  of  certainty, 
equity  will  decree  specific  perrormance.  Nias- 
erson  v.  ChaUetion,  7  Cal.  672;  Dufy,  Fi$her, 
15CaL  375;  Treasurer  v.  Comm,  C.  M,  Co,,  22 
Id.  390;  McLaughlin  v.  PiaUi,  27  Id.  451; 
Seater  v.  Davis,  38  CaL  453. 

Neither  party  to  an  obligation  can  be  com- 
pelled specifically  to  perform  it,  unless  the 


other  party  thereto  has  performed,  or  is  com- 
pellable specifically  to  perform,  everything  to 
which  the  former  is  entitled  under  the  same 
obligation,  either  completely  or  nearly  so,  to- 
gether with  full  compensation  for  any  want 
of  entire  performance.  C,  C,  3386. 

It  is  to  be  presumed  that  the  breach  of  an 
agreement  to  transfer  real  property  cannot  be 
adequately  relieved  by  pecuniary  compensa- 
tion, and  that  the  breach  of  an  agreement  to 
transfer  personal  property  can  be  then  re- 
lieved. CC  C.  3387. 

A  party  who  has  signed  a  written  contract 
may  be  compelled  specifically  to  perform  it, 
though  the  other  party  has  not  signed  it,  if 
the  latter  has  performed,  or  offers  to  perferm 
it  on  his  part,  and  the  case  is  otherwiseproper 
for  enforcing  specific  performance.  C.  <J.  3388. 

A  contract  otherwise  proper  to  be  specifi- 
cally enforced  may  be  thus  enforced,  though 
a  penalty  is  imposed,  or  the  damages  are 
liquidated  for  its  breach,  and  the  party  in  de- 
fault is  willing  to  pay  the  same.  G.  C  3389. 

The  following  obligations  cannot  be  specifi- 
cally enforced: 

1.  An  obligation  to  render  personal  service; 

2.  An  obligation  to  employ  another  in  per- 
sonal service; 

3.  An  a^;reement  to  submit  a  controversy 
to  arbitration; 

4.  An  agreement  to  perform  an  act  which 
the  party  has  not  power  lav^ully  to  perform 
when  required  to  do  so; 

5.  An  agreement  to  procure  the  act  or  con- 
sent of  the  wife  of  the  contracting  party,  or 
of  any  other  third  person;  or, 

6.  An  agreement,  the  terms  of  which  are 
not  sufficiently  certain  to  make  the  precise 
act  which  is  to  be  done  clearly  ascertainable. 

Where  the  purchaser  may  pay  the  purchase- 
money  either  m  labor  or  money,  and  elects  to 
pay  in  money,  specific  performance  may  be 
enforced.  This  is  not  within  the  rule  as  to 
obligations  to  render  personal  service,  (hoen 
V.  frtnk,  24  CaL  178. 

Specific  performance  cannot  be  enforced 
agamst  a  party  to  a  contract  in  any  of  the  fol- 
lowing cases: 

1.  fi  he  has  not  received  an  adequate  con- 
sideration for  the  contract; 

2.  If  it  is  not,  as  to  him,  just  and  reason- 
able; 

3.  If  his  assent  was  obtained  by  the  mis- 
representation, concealment,  circumvention* 
or  unfair  practices  of  any  piuty  to  whom  per- 
formance would  become  due  under  the  con- 
tract, or  by  any  promise  of  such  party  which 
has  not  been  substantially  fnlfillea;  or, 

4.  If  his  assent  was  given  under  the  influ- 
ence of  mistake,  misapprehension  or  surprise, 
except  that  where  the  contract  provides  for 
compensation  in  case  of  mistake,  a  mistake 
within  the  scope  of  such  provision  inay  be 
compensated  for,  and  the  contract  specifically 
enforced  in  other  respects,  if  proper  to  be  so 
enforced.  <7.  C,  3391. 

Specific  performance  cannot  be  enforced  in 
favor  of  a  party  who  has  not  fuUy  and  fairly 
performed  all  tne  conditions  precedent  on  his 
part  to  the  obligation  of  the  other  party,  ex- 
cept where  his  failure  to  perform  is  only  par- 
tiu,  and  either  entirely  immaterial  or  capable 
of  being  fully  compensated;  in  which  case 
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specific  peifoimance  may  be  compelled,  upon 
fall  compensation  being  made  for  tbe  default. 
C.  C.  3392.    (C.  a  3893  is  repealed.) 

An  agreement  for  tbe  sale  of  property  can- 
not be  specifically  enforced  in  favor  of  a  seller 
who  cannot  give  to  the  buyer  a  title  free 
from  reasonaUe  doubt.  C.  C.  3394. 

Where  there  was  no  pretense  on  either  side 
that  there  was  tide,  ana  indeed  the  character 
of  the  estate  (that  of  a  mere  naked  possession 
of  public  lands),  was  set  out  in  the  contract 
mpon  which  the  plaintiff  relied,  it  followed 
that  the  only  relief  he  sought  was  consonant 
with  the  power  of  the  de^ndant,  that  of  a 
conveyance  of  what  the  defendant  actually 
had  and  nothing  more,  the  enjoyment  of  the 
possession  of  the  land  according  to  the  true 
intent  and  meaning  of  the  contract,  the 
court  held  the  defendant  ought  to  be  decreed 
to  convey.  Johnson  v.  Rkkett,  5  Cal.  219. 

Whenever  an  obligation  in  respect  to  real 
property  would  be  specifically  enforced 
agsmst  a  particular  person,  it  may  be,  in  like 
manner,  enforced  (undnst  any  other  person 
claiming  under  him  oy  a  titie  created  subse- 
quently to  the  obligation,  except  a  purchaser 
or  incumbrancer  in  good  faith  and  for  value, 
and  except,  also,  that  any  such  person  may 
exonerate  himself  bv  conveying  all  his  estate 
to  the  person  entitled,  to  enforce  the  obligation. 
a  a  3395. 

Revision  and  reforming  of  oontracta 
When,  through  fraud  or  a  mutual  mistake 
of  the  parties,  or  a  mistake  of  one  party 
which  the  other  at  the  time  knew  or  sus- 
pected, a  written  contract  does  not  truly 
express  the  intention  of  the  parties,  it  may 
be  revised  on  the  application  of  a  party 
aggrieved,^  so  as  to  express  that  intention, 
sotajT  as  it  can  be  done  without  prejudice 
to  rights  acquired  by  third  persons  in  good 
faith  and  for  value.  C.  C,  3399. 

Defective  deeds  and  acJcnowledgments  of 
married  women  cannot  be  reformed.  Sdover 
T.  American  Rttsman  Com'l  Co.,  7  Cal.  275. 

For  the  purpose  of  revising  a  contract,  it 
must  be  assumed  that  all  the  parties  thereto 
intended  to  make  an  equitable  and  conscien- 
tious agreement.  C.  C,  3400. 

In  revising  a  written  instrument,  the  court 
may  require  what  the  instrument  was  in- 
tended to  mean,  and  what  were  intended  to 
be  its  legal  consequences,  and  is  not  confined 


to  the  inquiry  what  the  language  of  the  in- 
strument was  intended  to  be.  C  C.  3401. 

A  contract  may  be  first  revised  and  then 
specifically  enforced.  C,  C.  3402. 

RaflOlMlon  of  oontraoti.  The  rescission  of 
a  written  contract  may  be  adjudged  on  the  ap- 
plication of  a  party  aggrieved.  1.  In  any  cases 
mentioned  in  section  1689  (C.  C);  or,  2. 
Where  the  contract  is  unlawful,  for  causes 
not  apparent  upon  its  face,  and  the  parties 
were  not  equally  in  fault;  or,  3.  W^hen  the 
public  interest  will  be  prejudiced  by  permit- ' 
ting  it  to  stand.  C.  C.  3406. 

A  convevance  or  other  contract  of  a  person 
of  unsouna  mind,  but  not  entirely  without  un- 
derstanding, made  before  his  incapacity  has 
been  judicially  determined,  is  subject  to  res- 
cission. C,  C,  39. 

When  courts  are  called  upon  to  set  aside 
contracts,  there  must  be  some  substantial  rea- 
son shown,  and  a  court  will  not  act  when  it  is 
kept  in  the  dark  as  to  the  reasons  or  purposes 
of  a  transaction  in  reference  to  which  reuef  is 
sought  SecmUin  v.  QUian,  5  CaL  182. 

Rescission  cannot  be  adjudged  for  mere  mis- 
take, unless  the  party  against  whom  it  is  ad- 
jud^^  can  be  restcied  to  substantially  the 
same  position  as  if  the  contract  had  not  been 
made.  C.  C,  3407.' 

On  adjudging  the  reecission  of  a  contract, 
the  court  may  require  the  party  to  whom  such 
relief  is  granted  to  make  any  compensation  to 
the  other  which  justice  may  require.  C,  C 
340a 

Cancellation  of  inetrmnents.  A  written 
instrument,  in  respect  to  which  there  is  a  rea^ 
sonable  apprehension  that  if  left  outstanding 
it  may  cause  serious  injuir  toaperson  a^inst 
whom  it  is  void  or  voidable,  may,  upon  his  ap- 

Slication,  be  so  adjudged,  and  ordered  to  be 
elivered  up  or  canceled.  C  C.  3412. 

An  instrument,  the  invalidity  of  which  is 
apparent  upon  its  face,  or  upon  the  face  of 
another  instrument  which  is  necessary  to  the 
use  of  the  former  in  evidence,  is  not  to  be 
deemed  capable  of  causing  injury,  within  the 
provisions  of  the  last  section.  C.  C,  3413. 

Where  an  instrument  is  evidence  of  differ- 
ent rights  or  obligations,  it  may  be  can- 
celed in  part  and  allowed  to  stand  for  the  resi- 
due. C.  C.  3414. 


427.  (64.)  The  plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without  damages  for 
the  withholding  thereof,  or  for  waste  committed  thereon,  and  the  rents 
and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or  without  damages 
for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation  of 
law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property. 
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The  causes  of  action  so  united  must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  action,  and  not  require  different  places 
of  trial,  and  must  be  separately  stated;  but  an  action  for  miilicious  arrest 
and  prosecution,  or  either  of  them,  may  be  united  with  an  action  for  either 
an  injury  to  character  or  to  the  person. 


Joinder  of  oaoBei  of  action.  As  to  de- 
murrer for  improper  joinder,  430,  S.  5  and 
notes.  A  bill  in  equity  is  said  to  be  multi- 
farious wben  distinct  and  independent  mat- 
ters are  joined  therein;  as,  for  example,  the 
uniting  of  several  matters  perfectly  distinct 
and  unconnected  against  one  defendant,  or 
the  demand  of  several  mattera  of  a  distinct 
and  independent  nature  against  several  de- 
fendants. But  die  case  of  each  particular  de- 
fendant must  be  entirely  distinct  and  inde- 
pendent from  that  of  the  other  defendants  or 
the  objection  cannot  prevail;  for,  as  said  by 
Judge  Story,  '*  the  case  of  one  may  be  so  entire 
as  to  be  incapable  of  being;  prosecuted  in  sev- 
eral suits,  and  yet  some  other  defendant  may 
be  a  necessaiy  party  to  some  portion  of  the 
case  stated,  fn  the  latter  case,  the  objection 
of  multifariousness  could  not  be  allowed  to 
prevail.  So  it  is  not  indispensable  that  all  the 
parties  should  have  an  interest  in  all  the  mat- 
ters contained  in  the  suit;  it  will  be  sufficient 
if  each  party  has  an  interest  in  some  matters 
in  the  suit,  and  thus  are  connected  with  the 
others."  {Story's  £h.  Plead.,  Sees.  271-271  a.) 
The  same  authority  lays  it  down  that  **  to  sup- 
port the  objection  of  multifariousness,  because 
the  bill  contains  different  causes  of  suit  against 
the  same  person,  two  things  must  concur: 
first,  the  different  grounds  of  suit  must  be 
wholly  distinct;  secondly,  each  ground  must 
be  sumcient  as  stated  to  sustain  a  bill;  if  the 
grounds  be  not  entirely  distinct  and  uncon- 
nected; if  they  arise  out  of  one  and  the  same 
transaction,  or  series  of  transactions,  forming 
one  course  of  dealing,  and  all  tendins  to  one 
end;  if  one  connected  story  can  be  toM  of  the 
whole,  the  objection  does  not  apply.  Story' a 
So.  PL ,  Sec  271  b;  Wilson  v.  Castro,  31  CaL  428. 

In  Bigelow  v.  Gove,  7  CaL  133,  Bigelow  & 
•Go.  alleged  substantially  that  they  were  in 
possession  of  certain  mining  claims,  giving 
the  exact  metes  and  bounds;  that  the  defend- 
ants entered  into  and  held  adverse  possession 
of  a  portion  of  these  claims,  giving  an  exact 
description  by  metes  and  bounds  of  the  por- 
tion so  held  adversely;  that  defendants  had 
taken  away,  and  were  still  taking  awa^,  from 
the  portion  held  adversely,  lathee  quantities  of 
gold-bearing  earth,  etc,  and  tnat  the  defend- 
ants threatened  to  continue  the  trespass,  not 
only  upon  the  portion  held  adversely,  but  upon 
that  portion  then  in  possession  oi  plaintiffs, 
and  upon  which  no  trespass  had  ever  been 
committed.  The  prayer  for  the  injunction, 
pending  the  litigation,  was  general,  and  was 
Hot  restricted  to  that  portion  of  the  claims 
held  adversely  by  defendants.  The  court 
thought  there  was  a  misjoinder,  as  the  equi- 
table relief  asked  related  to  all  the  claims,  and 
the  legal  to  onlv  a  part.  Had  the  plaintiffs 
sought  no  remedy  against  defendant  for  mere 
thr^tened  trespass  upon  premises  then  in 
possession  of  plaintiffs,  and  upon  which  no 
trespass  had  ever  been  committed,  the  com- 


plaint would  have  been  good.      Weaver  v. 
Conqer,  10  Cal.  238. 

The  causes  of  action  should  be  separately 
stated:  Boles  v.  Cohen,  15  CaL  152;  and  to 
prevent  confusion,  and  preserve  the  simplicity 
and  directness  requisite  in  the  averments  of  a 
complaint,  grounds  for  equitable  interposition 
should  be  stated  subseauently  to,  and  distinct 
from,  those  upon  whicn  judgment  at  law  is 
sought.  The  court  said  it  would  be  the  bet- 
ter practice,  in  such  case,  to  commence  that 
portion  of  the  complaint  which  seeks  the 
equitable  relief,  witn  the  form,  ''And  for 
equitable  relief,  pending  the  above  action,  the 
plaintiff  further  represents,*'  or,  "And  for  a 
further  cause  of  action,  the  plaintiff  repre- 
sents." Katoma  Water  and  M,  Co.  v.  Ctarhti, 
14  CaL  547-8. 

If  the  causes  of  action  are  not  separately 
stated,  the  defect  cannot  be  taken  advantage 
of  by  motion  to  dismiss,  or  for  judgment  on 
the  pleadings.  Watson  v.  S.  F.,  etc.,  R.  R, 
Co.,  50  Cal.  523. 

Suit  was  brought  on  a  recognizance  for  the 
appearance  of  the  defendant  Skidmore,  to 
answer  a  criminal  charge.  The  complaint^ 
after  setting  out  the  cause  of  action  on  the 
recognizance,  contained  averments  to  the 
effect  that  Skidmore  executed  a  deed  of  trust 
to  secure  his  sureties  by  the  conveyance  to 
one  Taylor  of  certain  effects;  that  this  deed 
provided  that  in  case  the  recognizance  should 
become  forfeited,  the  trustee  was  to  apply  the 
property  to  the  pajonent  and  extin^^siiment 
of  ttie  recognizance,  and  Uie  complaint  prayed 
that  this  property  might  be  applied  to  the 
debt  due  by  the  recognizance,  the  court 
sustained  a  demurrer.  The  matters  of  this 
trust  deed  had  nothing  to  do  with  the  liability 
of  the  sureties  on  the  recognizance.  People  v. 
Skidmore,  17  Cal.  261. 

A  complaint  which  included  two,  if  not 
three,  of  the  several  classes  mentioned  in  this 
section,  and  in  which  the  causes  of  action, 
instead  of  being  separately  stated,  were  all 
united  in  one  count,  was  held  bad,  on  de- 
murrer. McCarty  v.  Fremont,  23  Cal.  197. 
Where,  in  one  aspect  of  a  complaint,  the  ac- 
tion was  for  a  conspiracy  to  do  the  plaintiff 
an  injury  by  defaming  nis  reputation,  and 
causing  him  to  be  expelled  from  the  church; 
in  another  it  was  an  action  for  the  publica- 
tion by  defendants  of  a  libel  concemtng 
plaintiff;  and  in  yet  another  it  was  an  action 
for  malicious  prosecution;  the  court  held  that 
upon  this  showing,  the  damage  to  the  plaintiff 
for  which  he  demanded  compensation  resulted 
partly  from  the  successful  conspiracy  to  expel 
nim  from  the  church,  partly  from  the  libelous 
publication,  and  partlv  from  the  malicious 
prosecution,  by  tne  aefendants,  of  a  false 
charge,  knowing  it  to  be  false^  before  the 
church  committee,  and  said  that  if  he  int^d- 
ed  to  rely  on  each  of  them  as  a  ground  of  dam- 
age, he  snould  have  stated  them  separately. 
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and  a  demuzrer  was  siiBtained.    White  v.  Cox, 
46  CaL  169. 

Waiver  of  mi^joiiider,  by  not  demurring 
or  answering  on  that  ground,  434. 

GontraotB,  eaepraaa  or  Implied.  A  com- 
plaint which  contains  a  count  setting  forth 
the  facts  attendinfl[  t&e  purchase  of  a  county 
warrant  by  plaintiff,  and  charging  that  de- 
fendants are  liable  upon  an  implied  contract 
to  repay  the  purchase-money,  and  a  second 
count  charging  the  defendants  as  indorsers  of 
negotiable  paper,  and  a  third  count  in  the 
usual  form  for  money  had  and  received,  is  not 
demurrable  on  the  ground  of  misjoinder  of 
causes  of  action.  KeUer  v.  ffkks,  22  Cal.  467. 
The  fact  that  both  legal  and  equitable  causes 
of  action  are  joined  in  the  complaint  is  no 
impediment  in  the  way  of  the  court's  granting 
full  relief  upon  both  if  warranted  by  the  facts. 
In  a  case  where  both  arose  out  of  the  same 
transaction,  and  were  founded  upon  the  same 
written  instrument,  the  court  held  there  was 
no  reason  why  the  whole  matter  should  not 
be  finally  determined  in  the  same  action. 
Gray  v.  l>(mgherty,  26  Cal.  277. 

If  a  mortgage  is  assimed  by  the  mortgagee 
to  another  party  as  a  ]^edge  for  the  payment 
of  a  debt  due  the  other  party  by  tne  mort- 
gagee, it  is  not  an  improper  joinder  of  sev- 
eral causes  of  action  for  the  assignee  to  unite 
in  the  same  action  his  claim  against  the  mort- 
gagor and  mortgagee,  and  persons  having  Uens 
or  incumbrances  upon  the  mortgaged  prop- 
erty, and  make  them  aU  parties.  Fartcell  v. 
Jaehaon,  28  Cal.  106.  Claims  on  two  street 
assessments  in  San  Francisco  cannot  be  united 
in  one  action.  They  do  not  "arise  out  of 
contracts."  Dyer  v.  Baratow,  60  Cal.  654. 

Real  property,  clalma  to  recover  with 
damages,  eta  A  claim  for  the  possession  of 
real  property,  with  damages  for  its  detention, 
cannot  be  joined  in  the  same  complaint  with  a 
claim  for  consequential  damages  arising  from 
a  change  of  a  road  by  which  a  tavem-keeper 
may  have  been  injured  in  his  business.  The 
damages  in  the  one  case  arise  out  of  the  use 
of  land  claimed  by  the  plaintiffs;  the  damages 
in  the  other  case  arise  from  an  unauthorized 
diversion  of  a  public  road,  by  means  of  which 
the  plaintiff  suffered  a  loss  of  his  usual  busi- 
ness and  profits.  Bowles  v.  Sacramento  Turn- 
pike Roadf  6  Cal.  226.  One  action  may  be 
Drought  to  recover  two  separate  or  distinct 
pieces  or  parcels  of  land.  Boles  v.  Coheriy  16 
CaL  162.  As  to  alleging  the  damages,  an 
allegation  of  the  value  of  the  "use  and  occu- 
pation, rent^  and  profits,"  of  the  premises  for 
the  period  during  which  the  defendants  were 
in  the  wrongful  possession  and  excluded  the 

Slaintiffs,  was  held  sufiBcient  to  charge  the 
efendants  without  any  averment  that  they 
received  such  rents  and  profits.  The  whole 
averment  was  held  to  be  in  effect  only  that 
the  value  of  the  use  of  the  premises,  whUst 
the  plaintiffs  were  excluded  from  their  enjoy- 
ment, was  the  amount  stated,  which  was  a 
very  proper  averment  as  the  basis  of  the 
damages  claimed  for  the  wrongful  detention 
of  the  property.  Patterson  t.  my^  19  CaL  40. 

Ttostees,  daims  agaioat    A  claim  to  en- 
force an  express  or  implied  trust  may  be 


joined  in  a  complaint  with  a  claim  to  enforce 
a  vendor's  lien,  existing  without  any  written 
contract.  Both  such  claims  are  founded  on 
trusts— one  lying  in  contract,  and  the  other 
arising  by  act  and  operation  of  law.  Burt  v. 
Wilson,  28  CaL  632-639. 

Ipjmies  to  perM>ii.  Mayo  filed  his  com- 
plaint, praying  for  the  recovery  of  possession 
of  land  in  the  city  of  S.,  and  damages  for  the 
detention  of  the  land,  and  for  forcible  evic- 
tion and  expulsion  from  it,  and  for  the  value 
of  improvements  erected  upon  it  by  him. 
The  Supreme  Court  sustained  a  demurrer  to 
the  complaint  because  a  cause  of  action  for 
an  injury  to  property  was  improperly  joined 
with  one  for  an  injury  to  person.  Mayo  v. 
Madden,  4  CaL  27. 

Ipjnriee  to  property.  Plaintiff  filed  her 
complaint  in  the  court  below  for  trespass 
against  defendant,  and  prayed  a  verdict  for 
$600,  the  alleged  value  of  property  destroyed, 
and  $600  damans.  On  aemurrer  the  court 
held  the  complaint  unobjectionable.  Tendesen 
V.  Marshall,  3  CaL  440. 

In  an  action  for  injuries  to  a  mining  claim, 
a  claim  for  damages  to  the  plaintiff  by  reason 
of  the  breaking  away  of  the  defendant's  dam, 
and  the  consequent  washing  away  of  the  pay- 
dirt  of  the  plaintiff,  may  properly  be  joined 
with  a  claim  for  damages  in  the  preventing 
plaintiff  from  working  his  claim.  Fraler  v. 
Sears  Union  W,  Co.,  12  Cal.  666. 

If  the  complaint  in  an  action  against  a  sher« 
iff  and  his  official  bondsmen  aUeges  only  a^ 
cause  of  action  against  him  as  a  trespasser,  * 
and  against  his  sureties  as  signers  of  the  bond, 
and  not  otherwise,  there  is  a  misjoinder  of 
causes  of  action.  OhtrardelU  v.  Bourland,  32 
CaL  686.  The  injuries  that  may  be  joined 
are  independent  and  distinct.  The  property 
injured  may  be  the  same  or  different;  it  may 
be  either  refd  or  personal;  the  title  of  the 
plaintiff  to  redress  may  be  original  in  respect 
to  one  injur^r,  while  in  respect  to  the  other  or 
others,  the  right  may  have  come  to  him  by 
assignment.  Some  of  the  injuries  complained 
of  may  be  legal,  while  others  may  be  of  an 
equitable  character.  Trespass  to  land  is  a 
legal  injury;  to  threaten  to  enter  upon  and 
waste  it  is  an  equitable  injury;  but  both  may 
be  joined  in  the  same  complaint  for  the  stat- 
ute reason  that  both  are  injurious  to  property. 
That  general  likeness  is  the  only  test  to  which 
the  question  of  joinder  in  cases  like  the  pres- 
ent can  be  subjected  under  our  system.  Jiore 
V.  Massini,  32  CaL  695.  A  complaint  was 
held  bad  which  united  in  the  same  count  a^ 
cause  of  action  arising  from  alleged  expulsion 
and  amotion  of  plaintiff  by  defendants  from, 
and  wrongful  detention  by  defendants  of,  a 
specific  parcel  of  real  property,  witli  a  cause 
of  action  arising  from  alleged  expulsion  and 
amotion  of  plaintiff  from,  and  wrongful  de- 
tention by  defendants  of  a  water  right,  on  the 
ground  that  the  several  causes  of  action  had 
been  improperly  united,  mingled  together  in 
the  complamt.  The  entry  upon  the  V  site  for 
a  dam,"  the  '*dam  constructed,"  the  **land 
on  which  the  same  is  built,"  etc.,  as  was  said 
inN.  C.  ik  S,  C.  Co,  v.  Kidd,  37  CaL  282, 
might  perhaps  be  regarded  as  a  "single  cause 
of  action,"  but  as  was  then  said,  also,  "the 
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water  right  ...  is  a  different  thing/'  The 
complaint,  containing  as  it  did  but  a  single 
count,  and  counting  upon  an  invasion  of  all 


these  in  that  count,  was  had  on  demurrer  for 
improperly,  uniting  several  causes  of  action. 
Nev,  d!  8ae.  Canal  Co.  v.  Kidd,  43  CaL  184. 


CHAPTEB  ni. 

DEMUBBEB  TO  THE  COMPLAINT. 


Sec.  430.  When  defendant  may  demur. 

431.  Demurrer  may  specify,  etc.  May 
be  taken  to  part  May  answer 
and  demur  at  same  time. 


Sec.  432.  What  proceedings  are  to  be   had 
when  complaint  is  amended. 

433.  Objection  not  appearing  on  com- 
plaint, may  be  taken  bv  answer. 

434.  Objections,  when  deemea  waived. 

490.  (40. )  The  defendant  may  demur  to  the  complaint  within  the  time 
required  in  the  summons,  to  answer,  when  it  appears  upon  the  face  thereof , 
either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant  or 
the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff  or  defend- 
ant; or, 

6.  That  several  causes  of  action  have  been  improperly  united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or  uncertain. 


Grounds,  demurrer  must  mp^oltiy,  431,  and 
see  notes  below. 

Facts,  demiuier  most  not  state.  It  is 
not  the  office  of  a  demurrer  to  state  facts,  but 
to  raise  an  issne  of  law  upon  the  facts  stated 
in  the  pleading  demuzted  ta  Cook  y,  De  Ui 
Cfuerra,  24  CaL  239. 

limited,  demurrer  slionld  be,  431.  A  de- 
murrer to  the  whole  of  a  complaint  is  prop- 
erly overruled  where  any  part  of  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of 
action.  Young  v.  Pearaon,  1  Cal.  448;  Wluimg 
T.  Hedep,  4  CaL  330;  Wtaver  v.  Conner,  10 
CaL  237;  JSkutman  y.  Tuvman,  24  CaL  382; 
Stoddard  v.  TrtadweU,  26  CaL  294. 

Relief  prayed,  cannot  be  demurred  ta 

The  prayer  of  a  complaint  is  not  the  subject 
of  demurrer.  BoUins  v.  Forbes,  10  CaL  299; 
People  y.  Morrill,  26  CaL  336;  PoeUy.  Steams, 
28  CaL  228;  AUJkqfy.  Conkeim,  38  Cal.  234. 

Admits  facts.  The  demurrer  admits  for 
the  purposes  of  the  demurrer  such  facts  as  are 
issuable  and  well  pleaded.  Tuolumne  Water 
Co,  v.  Chapman,  8  Cal.  397.  Where  the  com- 
plaint alleged  that  the  plaintiff,  a  married 
woman,  signed  and  deliyered  to  the  defendant 
a  deed  of  conveyance  of  premises  which  were 
her  separate  estate,  it  was  presumed  on  de- 
murrer that  the  conveyance  Was  so  executed 
as  to  pass  that  estate,,  and  it  was  held  that 
any  objection  that  the  complaint  did  not  allege 
that  the  husband  united  witk.  her  in  the  ex- 
ecution of  the  deed,  or  that  she  did  not  ac- 


knowledge its  execution  separately  as  required 
by  statute,  must  be  taken  by  answer  and  not 
by  demurrer.  Kaps  y.  Phdan,  19  CaL  128. 
Where  the  contract  declared  upon  is  void  if 
not  in  writing,  the  court  will  assume,  for  the 
purpose  of  a  demurrer,  that  it  is  in  if^nritinff 
though  not  so  alleged.  MUet  y.  Thorne,  38 
Cal.  337.  Where  an  action  was  a^inst  a 
principal  and  his  sureties  on  the  official  bond 
of  a  county  treasurer,  and  a  copy  of  the  bond 
purported  to  be  annexed  to  the  complaint,  the 
copy  did  not  contain  the  signature  of  Morris 
the  principal,  though  the  complaint  distinctly 
averred  the  execution  of  the  bond  by  all  the 
defendants,  the  court  presumed  that  the 
omission  ofHhe  name  of  the  principal  in  the 
copy  was  a  clerical  error^  upon  the  gjround 
that  the  direct  averment  of  the  execution  of 
the  bond  in  the  body  of  the  complaint  must 
prevail  as  against  the  omission  in  the  signa- 
ture of  the  copy.  It  miffht  be  that  there  was  a 
want  of  correspondence  between  the  averment 
in  the  body  of  the  complaint  and  the  copy  an- 
nexed, but  if  so  the  most  that  could  be  said 
was  that  the  complaint  was  ambiguous  in 
this  respect,  and  this  objection  was  not 
specified  as  a  ground  of  demurrer:  Mendocino 
Co,  v.  Morris,  32  CaL  147;  but  a  demurrer 
does  not  admit  conclusions  of  law,  although 
they  may  be  stated  in  the  complaint,  ^nwi- 
ham  y.  San  Jose,  24  Cat  602. 

Place  of  trial,  to  change:  demurrer  is  not 
the  proper  remedy,  but  motion.  Watts  v. 
White,  13  Cal.  321.  Defendant  must  demand 
change  of  place  of  trial  at  the  time  he  demurs, 
396. 
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Pxooaedlogs  111  Spanldi  language,  185, 
1056. 

AbbrevlatloiiB  and  nvmerala,  186. 

8arvlc«  of  daorarrar,  465. 

Juiifldlotion,  "want  of.  A  demnirer  to 
the  jurisdiction  of  a* court  of  genenJ  jurisdic- 
tion only  lies  where  the  want  of  such  juris- 
diction appears  affirmatively  upon  the  face  of 
the  complaint.  In  the  case  of  a  court  of 
limited  and  special  jurisdiction,  every  fact 
essential  to  confer  the  jurisdiction  must  be 
alleged.  IhU  Y.FeOer,  16  CaL  433. 

Suit  pending.  The  court  said  it  is  not 
easy  to  see  why  because  a  man  sues  for  rent 
for  the  months  of  January  and  February,  he 
shall  be  denied  a  right  of  recovery  for  either 
month,  because  he  had  sued  before  for  the 
rent  due  in  January,  and  that  suit  was  still 
pending.  Thompwn  ▼.  Lyon^  14  Cal.  42.  See 
jSerries  v.  Ja-meson,  0  Term,  667;  1  Chitt  PL 
459.  Dilatory  pleas  are  not  favored.  The 
party  pleadiuf  them  relies  op  technical  law  to 
defeat  the  plaintiff's  action,  and  is  held  to 
technical  exactness  in  his  pleading.  2  Saund. 
210.  Under  a  plea  of  "suit  pending"  de- 
fendant undertook  to  maintain  by  the  first 
record  the  facts  stated  in  the  plea,  which  he 
set  up,  not  to  defeat  a  recovery  on  so  much  of 
the  causes  of  action  as  were  embraced  by 
both  suits,  but  to  defeat  the  entire  action  last 
brought.  The  court  held  that  as  the  second 
action  embraced  matters  not  within  the  first, 
defendant  failed  to  prove  his  plea.  Thompson 
Y.  Lyon,  14  CaL  42.  It  is  said  that  this  plea 
cannot  defeat  the  action  where  the  relief 
sought  is  different  BoUon  v.  Landers,  27  Cfd. 
105. 

A  defendant  in  an  action  to  recover  the 
possession  of  land  is  not  entitled  to  a  judg- 
ment of  dismissal  on  the  ground  that  a  former 
suit  between  the  same  pi^es  brought  for  the 
recovery  of  the  same  land,  is  still  pending, 
unless  it  is  averred  in  the  answer  that  the 
second  action  is  for  the  same  injury  as  the 
first,  and  that  the  same  matters  are  in  issue 
that  were  in  issue,  and  might  have  been  tried 
in  the  first  action.  A  party  may  have  two 
suits  against  the  same  defendant  for  the  re- 
covery of  the  same  land,  pending  at  the  same 
time,  if  the  second  is  brought  on  a  title  ac- 
quired after  the  conmiencement  of  the  first. 
Vance  v.  Olinger,  27  CaL  368. 

In  an  action  to  recover  land,  an  answer  of 
another  action  pending  for  the  same  cause 
must  show  that  the  same  titie,  the  same  in- 
jury, and  the  same  subject-matter  are  in  con- 
troversy in  both  actions.  Larco  v.  Clements, 
36  CaL  132. 

The  defense  of  a  prior  lis  pendens  is  avail- 
able only  where  the  plaintiffat  least  in  both 
actions  is  the  same  person.  0*Connory,  Blake, 
29  CaL  314;  Certain  logs  cf  Mahogany,  2 
Sumner,  693;  WadUighy.  Veazie,  3  Sumner, 
166;  and  see  WaXeworihy,  Johnson,  4l  CaL  63. 
'  The  demurrers  to  the  defendant's  answers 
80  for  as  they  allied  the  pendency  of  another 
i|ction  between  the  same  parties  for  the  same 
cause  were  held  properly  sustained^  as  it  did 
not  appear  that  tne  causes  of  action  and  the 
parties  (the  plaintiff  at  least)  were  the  same 
in  both  actionsb  Ayres  v  Bendtey,  32  Cal.  61^ 


Non-Joinder,  misjoinder,  eto.  A  party 
cannot  complain  of  misjoinder  or  non-jomder 
if  leave  to  amend  in  respect  to  the  same  de- 
fect was  denied  on  his  objection:  FuUon  v.  Cox, 
40  Cal.  105;  nor  canlie  object  to  non-joinder 
of  another  person  after  forcing  his  opponent 
to  amend  by  omitting  him.  Powell  v.  Eoss,  4 
Cal.  197. 

« 

Non-Jofnder  of  plaintUEi  must  be  pleaded 
or  is  waived,  434.  Trenor  v.  C.  P,  R.  R,  Co,, 
60  Cal.  223. 

Plaintiff  and  Chapman  purchased  flour  of 
defendants,  who  deliverea  part  to  plaintiff 
and  part  to  Chapman,  and  received  payment 
from  Chapman  for  the  part  deliverea  to  him, 
canceled  the  c(}ntract  as  to  him.  Plaintiff 
sued  for  damages  alleged  to  have  been  sus- 
tained by  him  alone  on  the  contract.  There 
was  no  as8i|^ment  of  the  contract  by  Chap- 
man to  plamtiff.  The  court  said  it  was  evi- 
dent that  >f  the  plaintiff  relied  upon  the 
original  contract  between  Chapman,  himself 
ana  the  defendants,  he  could  not  sue  withoi^t 
joining  ChUpman  as  a  co-plaintiff.  McOUvery 
V.  Moorhead,  3  CaL  271.  Same  doctrine  held 
in  Mayo  v.  Stansbury,  3  Cal.  467  (case  of  a 
bill  of  lading  made  to  two  persons  of  whom 
one  only  su^).  It  was  held  that  a  part  owner 
of  property  cannot  sue  in  respect  of  it  alone. 
All  the  paities  in  interest  as  plaintiff  should 
be  joined.  WhUney  v.  Stark,  8  Cal.  516;  but 
see  384. 

Where  two  persons  were  employed  by  a 
claimant  of  a  tract  of  land  under  a  Mexican 
grant,  as  agents  to  procure  the  confirmation 
of  the  grant  in  the  United  States  courts,  and 
services  were  rendered,  and  expenses  incurred 
by  the  agent,  it  was  held  that  such  service 
and  expenses  were  individual  in  their  char- 
acter, and  not  joint,  and  that  separate  actions 
might  be  maintained  by  such  agents  for  their 
expenses  thus  incurred.  The  question  was 
held  to  be,  not  whether  either  ajgent  could, 
without  the  other,  make  any  valid  contracts 
for  the  claimants,  but  whether  for  individual 
expenses  incurred  in  the  execution  of  the  ob- 
jects of  the  agency,  an  individual  charge 
could  be  made.  Conner  v.  ffutchinaon,  12  Cu. 
126;  Bunn  v.  Morris,  3  Caines,  64;  Pearson  v. 
Parker,  3  N.  H.  366;  Doremus  v.  Selden,  19 
John.  213;  Lombard  v.  Cobb,  14  Maine,  222. 

Where  part  of  a  debt  is  assigned,  the  as- 
signee is  not  a  necessary  party  to  a  suit  for 
the  balance.  The  assignment  does  not  make 
him  a  joint  owner  of  the  whole  debt.  Leesev, 
Sherwood,  21  CaL  164  Where  a  contract  be- 
tween parties,  other  than  the  plaintiff  and 
defendant,  is  set  out  in  the  complaint,  because 
it  is  referred  to  in  the  contract  between  )[>laint- 
iff  and  defendant,  for  the  purpose  of  designat- 
ing what  plaintiff  was  to  do,  and  what  he  was 
to  receive  for  his  services,  but  the  contract 
sued  on  is  the  contract  of  the  parties  to  the 
suit  alone,  the  parties  to  the  first-mentioned 
contract  need  not  be  joined.  Barber  v.  CazaUs, 
30  CaL  96. 

Numeroufi  parties,  when  one  may  sue  for 
all,  382. 

Misjoinder  of  plaintfflta.  If  a  wife  is  im- 
properly joined,  the  objection  must  have  been 
taken  by  demurrer  or  answer,  or  it  will  be  too 
late,  434.    Tissot  v.  Throckmorton,  6  CaL  473. 
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Where  T.  and  C.  executed  a  joint  lease  to  L.  of 
certain  premises,  and  it  wasspecified  in  the  lease 
that  $20  rent  should  be  paid  to  T.  and  $20  to 
C. ,  and  on  breach  of  the  terms  of  the  lease  on 
the  part  of  the  lessee,  T.  and  C.,.the  lessors, 
brought  a  joint  suit  to  recover  restitution  of 
the  premises,  and  damages  for  their  detention, 
it  was  held  that  there  was  no  misjoinder  of 

Sarties  plaintifif.  By  failing  to  pay  rent  when 
emanded,  the  contract  under  the  lease  was 
determined,  and  the  possession  of  the  de- 
fendants was,  from  that  time,  tortious.  Treat 
V.  LiddeU,  10  Cal.  302. 

A  demurrer  to  a  complaint,  on  the  ground 
"that  the  compilaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,"  and 
which  then  specifies  that  the  complaint  shows 
no  joint  cause  of  action  in  the  plaintiff,  and 
that  it  prays  for  a  judgment  in  favor  of  three 
plaintiffs  for  an  injury  done  to  one,  seems  to 
be  a  good  demurrer  for  misjoinder.  Sumtnera 
V.  Farish,  10  Cal.  347.  In  a  suit  brought  to 
set  aside  a  patent  issued  by  the  State  to  the 
respondent,  as  to  a  demurrer  for  misjoinder 
of  parties  plaintiff,  the  court  said  that,  while 
it  was  true  that  there  was  in  strictness  no 
joint  interest  vested  in  the  plaintiffs  adverse 
to  the  respondent,  still  they  had  a  confinion 
interest  in  annullmg  the  patent,  and  that  was 
enough.  People  v.  Morriu^  26  Cal.  352;  Story's 
Eq.  Ply  Sees.  278a— 279a;  Fellows  v.  Fdlowa, 
4  Cow.  682;  Otoen  v.  Frmk,  24  Cal  171.  As 
matter  of  discretion,  the  court  held  there  was 
no  misjoinder  of  parties  or  of  causes  of  action. 
The  parties  were  all  interested  in  the  prin- 
cipal question  raised  by  the  complaint;  the 
issues  tendered  were  simple,  and  foreshadow- 
ed no  embarrassment  to  a  convenient  and 
orderljr  trial,  and  by  the  joinder  objected  to 
a  multiplicity  of  suits  was  avoided.  People  v. 
Morrill,  26  Cal.  352.  The  rule  at  common 
law  was  that  the  objection  of  misjoinder  of 
plaintiffs,  if  it  appeared  on  the  record,  might 
be  taken  advantage  of  by  demurrer,  in  arrest 
of  judgment,  or  writ  of  error;  if  the  objection 
did  not  appear  on  the  face  of  the  pleadings, 
it  was  a  ground  of  nonsuit  on  the  trial.  1 
ChU.  PL  56. 

But  our  law  adopts  a  different  rule.  If  the 
objection  is  not  taken  by  demurrer  or  answer, 
it  IS  waived,  434  OUlam  v.  Sigman,  29  Cal. 
639.  In  a  suit  bv  husband  and  wife  on  a  note 
c;iven  to  the  wife,  unless  it  a{>pear8  on  the 
face  of  a  complaint  that  at  the  time  the  note 
was  so  given,  the  plaintiffs  were  husband  and 
wife,  the  complaint  is  not  demurrable  for  mis- 
jjoiuder.  Frost  v.  Harford,  40  CaL  165.  Join- 
der of  plaintiffs,  378,  381.  Tenants  in  com- 
mon, etc.,  381.  Necessary  party  refusing  to 
join  as  plaintiff,  may  be  made  a  defendant, 

Non-Joinder  of  defendants.  In  an  action 
a^inst  the  husband  alone,  the  homestead 
right  cannot  be  determined.  Both  parties 
must  be  before  the  court.  The  husband  has 
not  even  the  right  of  appeal  in  such  a  case,  as 
the  judgment  could  not  affect  the  question  of 
homestead.  RevaXk  v.  Kraemer,  8  Cal.  74.  In 
an  action  of  ejectment  to  recover  an  undivided 
interest  in  a  mining  claim,  it  is  not  necessary 
to  make^  defendants  in  such  action,  persons 
who  are  in  possession  of  such  claim,  holding 
other  undivided  interests,  and  who  claim  no 


right  to  the  interest  sued  for.  It  is  only  nec- 
essary in  such  a  case  for  the  plaintiff  to  sue 
the  party  who  interferes  with  his  rights.  War- 
ing  V.  Crow,  11  CaL  366. 

Where  a  statute  makes  ofiicial  bonds  joint 
and  several,  if  one  of  the  obligors  dies  the 
others  can  be  sued  without  making  the  ad- 
ministrator of  the  decedent  a  party.  People  v. 
Jenkins,  17  Cal.  503.  A  jud^ent  recovered 
in  ejectment  against  a  portion  of  several  co- 
tenants  will  not  be  reversed  because  all  the 
co-tenants  are  not  made  parties  defendant 
Colman  v.  Clements,  23  CaL  245.  If  a  debtor 
assigns  his  property  to  trustees,  to  be  by  them 
sold,  and  the  proceeds  to  be  divided  pro  rata 
among  the  creditors,  one  creditor  cannot,  after 
the  property  has  been  converted  into  money, 
maintam  an  action  a^inst  the  trustees  for  an 
accounting,  and  for  judgment  for  his  pro  rata 
share,  witl&out  making  the  other  creditors 
parties,  and  the  assizor  a  defendant.  Where 
a  decision  is  made  m  a  suit  in  ei^uity  upon 
any  particular  subject-matter,  the  rights  of  all 
persons  whose  interests  are  immediately  con- 
nected with  that  decision,  and  affected  by  it, 
should  be  provided  for.  MePherson  v.  Parker, 
30  Cid.  455.  In  an  action  by  one  of  several 
cestuis  que  trust,  to  declare  and  enforce  an  im- 
plied trust  in  relation  to  land,  all  the  persons 
who  are  entitled  to  or  claim  to  be  entitled  to  a 

Sortion  of  the  trust  estate,  are  proper  parties 
ef endant  Jenkins  v.  Frink,  30  CaL  586. 
P.  and  H.  entered  into  a  contract  whereby 
it  was  agreed  that  H.  should  pay  certain  obb- 
^tions  of  L.  to  S.  on  the  confirmation  of  P.'s 
title  to  certain  lands,  then  pending  before  the 
proper  tribunals,  and  which  he  had  sold  to  H. ; 
m  consideration  whereof,  and  for  other  con- 
siderations, S:  agreed  with  L.  that  he  would 
not  sue  on  his  demands  against  L.  until  the 
decision  of  the  question  of  the  title  to  the 
land.  P.  *s  title  was  rejected;  it  was  held  that 
in  an  action  by  S.  against  L.  on  those  de- 
mands, P.  and  H.  were  not  necessary  parties. 
Smith  v.  Lawrence,  38  Cal.  24.  An  agreement 
by  a  number  of  persons  which  states  that  the 
undersigned  *'will  pay  the  sum  annexed  to 
their  names,"  in  order  to  make  up  an  aggre- 
gate sum  to  be  paid  to  another  party,  in  con- 
sideration of  services  to  be  rendered,  creates  a 
several  and  not  a  joint  obligation.  Moss  v.  Wil- 
son,  40  Cal.  159.  Where  one  of  the  defend- 
antis  in  a  joint  judgment  sues  to  have  the 
judgment  perpetually  enjoined,  his  co-defend- 
ants should  be  made  parties  to  the  action,  or 
sufficient  reasons  for  their  omission  should  be 
stated.  And  it  is  equally  clear  that  in  such  a 
case,  if  all  the  judgment  defendants  were  not 
made  parties,  the  court  ought  to  exercise  the 
authority  conferred  by  389,  and  require  the 
omitted  parties  to  be  brought  in.  OcUes  v.  Lane, 
44  Cal.  396. 

Misjoinder  of  defendants.  The  complain- 
ant stated  in  her  bill  that  she  joined  her  hus- 
band in  a  conveyance  to  Eugene  G.  De  Gaston, 
and  in  another,  by  way  of  mortgage  to  the 
defendants,  Yates  and  Matthews.  There  was 
then  no  reason  for  making  these  persons 
parties  to  a  suit  which  was  to  remove  a  cloud 
upon  her  title,  created  by  a  deed  of  her  hus- 
band to  defendant,  and  the  latter,  therefore, 
and  those  claiming  under  him,  were  alone  nec- 
essary for  a  complete  adjudication.  PeraUa  v. 
Simon,  5  CaL  313. 
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Where  ati  administrator,  in  the  oonrse  of 
proceedingB  on  the  estate,  ffives  two  bonds, 
one  when  letters  are  issaea,  and  the  other 
when  real  estate  is  ahont  to  be  sold,  and  the 
condition  of  each  of  the  two  bonds  is  the  same, 
and  the  burden  of  the  sureties  in  each  is  the 
same,  the  soretiti  on  the  two  bonds,  in  an 
action  on  them,  IJaaj  be  made  joint  defend- 
ants in  the  same  action.  And  on  such  bonds 
where  the  sureties  assume  a  common  burden, 
they  are  liable  to  contribution  tfifor  MM.  PoweU 
T.  PtJwdL,  48  Cal.  234  There  is  no  doubt 
that  where  a  bill  is  filed  against  several  de- 
fendants, for  several  and  distinct  causes,  hav- 
ing no  relation  to  or  dependence  upon  each 
other,  a  demurrer  for  this  reason  will  be  sns- 
tainecL  But  when  several  persons  have  been 
jointly  concerned  in  a  series  of  fmudulent 
tiansaetions  they  may  be  united  as  defend- 
ants in  a  suit  to  annul  tiie  fraudulent  acts. 
The  ffist  of  the  action  is  fraud.  The  defend- 
ants nave  one  common  interest  amouff  them 
all,  oenterinff  in  the  point  in  issue,  ana  which 
is  not  severed  by  a  mere  division  of  the  gains. 
AmdretoB  v.  PraU,  44  CaL  319;  Ward  v.  The 
Dnte  of  Northumberland,  2  Ans.  469;  Felloum 
▼.  Fellome,  4  Cow.  682;  Brvnkerhoff  v.  ^rotem, 
6  Johns.  Ch.  139.  Joining  defendants  in  di- 
vorce, 827  n. 

Joliidar   of  pcutlaa  generally.     Joining 

Sersons  severally  liable  on  instruments  as 
ef endants,  383.  Judgment  for  or  against  one 
of  the  parties,  578.  Judgment  against  one 
defendant,leaying  the  action  to  proceed  against 
the  others,  579.  Proceeding  against  defendants 
served  only^  414. 

Mf^c^Aof  of  oaiiaas  of  aotloii.  A  de- 
murrer on  this  ground  should  be  special,  not 
SmeraL  Cox  v.  W.  P.  B,  B.  Co,,  47  CaL  90. 
s  to  misjoinder  of  causes  of  action  generally, 
427  and  n. 

Canae  of  aotton,  not  stating  facts  sufficient 
to  constitute.  Failure  to  allege  the  presenta- 
tion and  rejection  of  a  claim  bv  an  executor 
or  administrator  (1493,  poet),  falls  under  the 
objection  that  the  complaint  does  not  state 
iactB  sufficient  to  constitute  a  cause  of  action. 
Jfeni8ch  V.  Porter,  10  Cal.  559.  Where  a  com- 
plaint shows  ^prima/octe  upon  the  facts  stated 
that  the  claim  is  oarred  by  the  Statute  of 
Limitations,  the  defendant  may  take  advan- 
tage of  the  defect  by  demurrer,  yet  it  must 
clearly  so  appear.  Ord  v.  Dt  la  Cfuerra,  18  CaL 
75u  in  chancerv,  under  the  English  system, 
this  was  the  rule;  at  law,  it  was  otherwise. 
There  the  statute  must  have  been  pleaded; 
Imt  as  our  pleadings  approximate  more  nearly 
to  the  chancery  than  the  common  law  form, 
the  court  adopted  the  equity  rule.  Barrmger 
V.  Warden,  12  Cal.  314;  SmUk  v.  HaU,  19  Cal. 
85.  Where  the  action  is  upon  the  original 
demand,  a  new  promise  is  only  evidence  that 
the  statute  does  not  operate  as  a  btu*.  If  the 
action  is  brought  upon  the  new  promise  there 
is  nothing  to  oe  taKen  out  of  the  statute,  for 
the  new  promise  is  never  within  it.  SmUh  v. 
Biehmond,  19  CaL  481,  482;  Maaon  v.  Cronist, 
20  CaL  211.  A  count  in  a  complaint  in  the 
old  form  of  assumpsit,  for  money  had  and  re- 
ceived, in  which  tne  promise  is  laid  of  a  day 
more  than  two  years  prior  to  the  commence- 
ment of  the  action,  is  demurrable  on  the 


nound  that  it  shows  the  demand  to  be  barred. 
KtOer  V.  HUik$,  22  CaL  457.  Where  the  de- 
fendant demurs  on  the  ground  of  the  Statute 
of  Limitations  to  a  complaint,  on  the  face  of 
which  it  appears  that  the  cause  of  action  ac- 
crued anterior  to  the  lon^t  period  prescribed 
as  a  bar,  the  demurrer  is  sustained,  not  be- 
cause the  complaint  states  as  the  time  when 
the  cause  of  action  accrued  any  period,  the 
time  from  which  to  the  commencement  of  the 
action  corresponds  with  the  time  prescribed 
in  any  particular  statute  as  a  bar,  but  because 
the  time  as  stated  since  it  accrued  exceeds  the 
time  defined  as  a  limitation  of  action  of  that 
nature.  Boifd  v.  Blankman,  29  Cal.  46. 

An  allegation  in  a  demurrer  'Hhat  it  ap- 
pears by  the  complaint  that  the  cause  of 
action  is  barred  by  the  Statute  of  Limitations, 
is  sufficient  in  fonn  to  raise  the  question  of 
law  as  to  whether  the  alleged  cause  of  action 
is  barred  by  the  statute.  Srennan  v.  Ford,  46 
CaL  7;  Broum  v.  MaHtn,  25  CaL  82,  and  Far- 
toeU  V.  Jaehon,  28  CaL  107,  laid  down  the 
rule  that  a  demurrer  in  the  lan^piage  of  the 
statute,  to  wit,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  will  be  disregarded.  In  the  cases 
cited  defendants  attempted  to  avail  them- 
selves of  the  bar  of  the  Statute  of  Limita- 
tions under  this  general  objection.  The  party 
can  only  avail  himself  of  tne  Statute  of  Limi- 
tations, by  pleading  it  specially,  whether  the 
pleading  be  by  demuirer  or  by  answer,  and 
that  is  tne  extent  to  which  the  judgments  so. 
Whenever  the  defense  is  of  the  nature  of  a 
special  privilege,  of  which  the  pftrty  can  onlv 
avail  himself  jbypleadinff  it,  then  nis  plead' 
ing,  whether  it  be  by  oemurrer  or  aii^wer, 
must  specify  the  grounds  of  his  defense.  A 
complamt  which  states  a  cause  of  action 
which  miffht  be  defeated  by  interposing  the 
Statute  of  Limitations,  may  be  sufficient  to 
support  a  judgment,  provided  the  defendant 
does  not  choose  to  avail  himself  of  the  de- 
fense afforded  him;  and  hence,  if  he  elects  to 
avail  himself  of  any  defense  personal  to  him- 
self, as  ti  special  privile^  or  immunity,  he 
must  manifest  that  election  by  pleading  i^ 
and  this  he  may  do  by  demurrer  or  answer. 
The  court  said  the  statute  provided  that  un- 
less the  demurrer  should  distinctly  specify 
the  grounds  upon  which  any  of  the  ob- 
jections to  the  complaint  are  taken,  it 
should  be  disregarded,  excepting  only  the  ob* 
jeelum  to  the  jurtadietion  of  the  court  and  M« 
objection  thai  the  complaint  does  not  state /acts 
s^fiicie7U  to  constitute  a  cause  qf  action  (citing 
the  Practice  Act,  Sees.  41  and  45);  and  that 
these  sections  were  to  be  read  in  conjunction; 
that  to  give  unqualified  force  and  effect  to  the 
former  without  re^^ard  to  the  excepted  ob- 
jections specified  in  the  latter,  would  be  to 
abrogate  an  important  provision  of  the  stat- 
ute; and  hence  they  held  an  objection  taken 
by  demurrer  to  the  complaint,  tnat  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  to  be  well  and  sufficiently  assiffned  in 
the  language  of  the  statute,  wnere  me  de- 
fense was  not  in  the  nature  of  a  special  privi- 
lege, of  which  the  party  could  only  avail  him- 
self by  pleading  it.  Kent  v.  Snyder,  30  Cal. 
673.  But  431  and  434,  the  sections  of  this 
Code  correspondinff  to  41  and  45  of  the  Prac- 
tice Act,  w^en  reaa  together,  do  not  appear  to 
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contain  the  exception  above  pointed  out.  If 
the  complaint  states  facts  wnich  entitle  the 
plaintiff  to  relief,  either  legal  or  eauitable,  it 
18  not  demurrable  on  the  ground  tnat  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  If  the  facts  stated  are  such  as  ad- 
dress themselves  to  the  equity  side  of  the 
court,  the  appropriate  relief  wul  be  granted 
by  the  court,  sitting  as  a  court  of  equity.  On 
the  other  hand,  if  tne  facts  alleged  are  purely 
cognizable  in  a  court  of  law,  the  proper  relief 
wm  be  administered  in  that  form  of  proceed- 
ing. WhUe  V.  Lyw^B,  42  Cal  282.  It  has  been 
said  that  an  objection  to  a  count  for  money 
paid,  which  alleged  that  money  was  paid  by 
a  husband  ''for  and  on  account  of"  his  wife, 
but  not  alleging  that  it  was  at  the  w\f€*9  re- 
quest (the  action  being  by  the  wife),  could 
only  be  taken  by  "special  demurrer."  The 
phnuse  "special  demurrer"  doubtless  means 
a  demurrer  which  specifies  the  grounds  upon 
which  objections  are  taken.  Draia  v.  Hogan, 
BO  Cal.  127.  The  Code  draws  no  distinction 
between  general  and  special  demurrers.  431. 
A  complaint  which  states  a  good  cause  of 
action  for  the  recovery  of  money,  is  not  de- 
murrable on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
because  there  is  also  an  ineffectual  effort  to 
state  in  the  complaint  a  cause  of  action  for 
the  foreclosure  oi  a  mechanic's  lien  to  secure 
the  same  money.  Cox  v.  Western  Pacific  Ji. 
R,  Co,,  4n  Cal.  87.  As  to  insufficient  state- 
ment of  facts,  see  Qreen  v.  Palmer,  15  Cal,  414. 

Ambiguity,  etc.,  see  427,  notes.  Where 
this  ground  is  relied  upon  the  defect  must  be 
specially  pointed  out  in  the  demurrer.  Blane 
V.  Klumpke,  29  CaL  167;  YoJc  v.  Sacramento, 
36  Cal.  195;  Lorenzana  v.  Camarillo,  46  Cal. 
126.  A  contract  may  be  declared  on  accord- 
ing to  its  legal  effect  or  in  Jicbc  verba.  If  the 
former  mode  should  be  adopted,  then  the  de- 
fendant may  by  the  rule  of  the  common  law 
in  a  proper  case  crave  oyer  of  the  instrument, 
and  if  it  appear  that  its  provisions  have 
been  misstated  he  may  set  out  the  contract  m 
hasc  verba  and  demur  on  the  ground  of  vari- 
ance (sic.  sed,  qtL  ambiguity;  variance  is  not 
a  ground  of  demurrer).  Lovev.  S,  N,  L,  W,  <fe 
M,  Co.,  32  CaL  649. |  A  complaint  which  in 
one  part  avers  a  covenant  for  a  lease  and  in 
another  part  states  matter  which  constitutes 
the  contract  a  present  lease  is  bad  on  de- 
murrer for  ambiguity.    Crow  v.  Hildreth,  39 


CaL  618.  A  demurrer  on  the  ground  of  am- 
biguity should  be  overruled  if  enough  appear 
to  render  the  pleadings  demurred  to  easy  of 
comprehension  andfree  from  reasonable  doubt. 
Salmon  v.  Wilson,  41  Cal.  596.  Where  a  com- 
plaint on  a  forfeited  recognizance  set  forth 
that  the  name  of  the  acciued  for  whose  ap- 
pearance to  answer  it  was  given  and  the  name 
oy  which  he  was  indicted  was  Antonio  Mar- 
tini, but  that  it  was  given  in  the  recognizance 
as  Antonio  Martinez,  and  that  the  same  person 
was  intended,  it  was  held  that  a  demurrer  on 
the  ground  of  ambiguity  and  uncertainty  was 
properiy  overruled.  People  v.  Uaton,  41  CaL 
667.  Under  a  general  demurrer  that  a  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  an  objection  cannot  be 
taken  that  it  is  merely  ambiguous.  Slattery  v. 
Hail,  43  CaL  191.  An  averment  in  a  com- 
plaint that  a  contract  was  signed  by  C,  chair- 
man of  the  Boiud  of  Supervisors,  under  au- 
thority from  the  Board,  is  not  demurrable  on 
the  ground  of  uncertainty  because  not  averring 
directly  that  C.  was  clutirman  of  the  Boara 
and  had  authority  to  make  the  contract.  Bab» 
cock  V.  Ooodrich,  47  CaL  488.  A  complaint 
which  alleges  that  plaintiff  was  the  owner  of 
certain  goods,  etc.,  on  a  certain  ranch;  that 
the  defendant  vrrongfuUy  and  fraudulently 
took  them;  that  defendant  promised  and 
agreed  to  buy  them  at  what  they  were  reason- 
ably worth;  that  he  afterwards  refused  to  ne- 
gotiate, and  that  the  defendant  by  force  and 
Sireats  prevented  plaintiff  from  moving  the 
goods  from  the  ranch,  is  ambiguous.  It  is  im- 
possible to  define  the  character  of  the  action 
which  the  plaintiff  intended  to  institute. 
BueU  V.  Cory,  50  CaL  640.  Defendant  is  en- 
titled to  demur  for  ambiguity  unless  the  com- 
plaint distinctly  states  uie  facts  claimed  by 
plaintiff  to  exist;  and,  if  averments  are  made 
alternatively.    Jamison  v.  King,  50  CaL  136. 

Judgment  on  demurrer,  636. 
Appearance,  demurrer  is,  1014. 

Iieue  of  law,  demurrer  raitee,  689. 

Iseiieof  Utw  must  be  disposed  of  before  is- 
sues of  fact,  692. 

Bntry  on  calendar,  693. 
Bringing  on  to  hearing,  694. 


•  481.  (41,  42.)  The  demurrer  mast  distinctly  specify  the  grounds  upon 
which  any  of  the  objections  to  the  complaint  are  taken.  .  Unless  it  do  so, 
it  may  be  disregarded.  It  may  be  taken  to  the  whole  complaint  or  to  any 
of  the  causes  of  action  stated  therein,  or  the  defendant  may  demur  and 
answer  at  the  same  time. 

Specifying  gronnde.  A  demurrer  on  the 
grounds  *'that  the  court  has  no  jurisdiction, 
either  of  the  persons  of  the  defendants  or  of 
the  subject  of  the  action,"  and  *'  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,"  has  been  held  suf- 
ficiently explicit.  SlHssen  v.  Halleck,  6  CaL 
386;  see  notes  to  430. 


Any  of  the  oanaee  of  aotloD,  etc.    De- 


fendant may  demur  to  the  entire  complaint, 
and  also  to  each  cause  of  action  stated  there- 
in, if  more  than  one,  and  may  answer  at  the 
same  time.  People  y.  McClellan,  infra. 

Demurrer  and  anewer.  If  defendant  filea 
his  answer  at  the  time  he  files  his  demurrer, 
as  he  may  do,  the  court  has  no  right  to  strike 
it  out  People  v.  McClellan,  31  CaL  103. 
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432.  (43.)  If  the  complaint  is  amended,  a  copy  of  the  amendments  must 
be  filed,  or  the  coart  may,  in  its  discretion,  require  the  complaint,  as 
amended,  to  be  filed,  and  a  copy  of  the  amendments  to  be  served  upon 
the  defendants  affected  thereby.  The  defendant  must  answer  the  com- 
plaint, as  amended,  within  such  time  as  the  court  may  direct,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer,  as  in  other  cases. 

AmiwwUng  generaUy,  472,  473. 


4 


Fixiiig  time  fDr  answering  amended  com- 
plaint. When  no  time  is  fixed,  it  is  the  prac- 
tice to  answer  amended  complaints  within  the 
same  time  after  service  of  a  copy,  as  in  case 


of  a  service  of  a  summons  with  a  copy  of  the 
original  complaint;  and  it  is  seldom  that  the 
court  fixes  any  specific  time,  by  order,  in  the 
case.  People  v.  hains,  23  Cal  130.  But  the 
rules  of  court  usually  fix  the  time. 


488.  (44.)  When  any  of  the  matters  enumerated  in  section  430  do  not 
appear  upon  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

484.  (45.)  If  no  objection  be  taken,  either  by  demurrer  or  answer,  the 
defendant  must  be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Waiver.  The  following^  are  instances  of 
objections  heinff  waived:  The  defense  of  the 
Statute  of  Limitations.  OraUan  v.  Wiggins, 
23  CaL  25;  Davis  v.  MiddleUm,  14  Cal.  540. 
But  a  party  cannot  be  deprived  of  his  right 
to  amend  because  his  adversarv  chooses  to 
take  advantage  of  any  defect  in  his  complaint 
on  motion  for  a  nonsuit  instead  of  by  a  de- 
murrer. A  proposition  to  amend  is  al wavs  in 
time  when  it  immediately  follows  the  oDJec- 
tion  to  the  sufficiency  of  the  complaint  or 
answer.  Valencia  v  Couch,  32  CaL  342.  Non- 
joinder is  waived,  if  not  taken  advantage  of 
by  answer  or  demurrer.  Andrews  v.  Mokelumne 
HiU  Co.,  7  Cal.  333;  although  it  has  been 
held  that  if  the  court  should  find  it  impossible 
completely  to  determine  the  controversy  be- 
tween the  parties,  without  the  presence  of 
other  parties,  the  court  may  order  them  to  be 
brought  in,  notwithstanding  the  failure  of  the 
defendants  to  insist,  by  demurrer,  upon  their 
presence.   Cfrain  v.  Aldrich,  38  Cal.  522. 

If  not  taken  advantage  of  by  demurrer  or 
answer,  misjoinder  is  waived  Botoe  v.  Chan- 
dler,  1  Cal.  168;  approved  in  Lewis  v.  Clarkin, 
18  Cal.  400;  PeoptR  v.  Frisbie,  Id.  402;  Tay 
V.  Hawley,  39  Cal,  05;  Warner  v.  WiUKm,  4 
CaL  313;  TtmJlmson  v.  Spencer,  5  Cal.  293; 
Jacks  V.  Cooke,  6  CaL  164;  Dunn  v.  Toxer,  10 
CaL  170;  OUlam  v.  Sigman,  29  Cal.  640;  Hast- 
ings V.  Stark,  36  Cal.  126.  So  is  improper 
uniting  of  causes  of  action.  Macondray  v. 
Simmons,  1  CaL  395;  Marius  v.  Bicknell,  10 
Cal.  217;  McChry  v.  McChry,  38  CaL  577. 
And  where  it  is  necessary  in  the  demurrer 
specifically  to  point  out  tne  objection  to  the 
complaint,  any  objection  not  so  specifically 
pointed  out  is  waived.  Powell  v.  Boss,  4  CaL 
197.  It  was  held  that  where  an  administrator 
does  not  set  up  his  privilege  by  demurrer  or 
answe^  but  suffers  judgment  to  go  by  default, 
this  is  a  confession  that  he  is  properly  suable. 
Hentsch  v.  Porter,  10  CaL  562.  As  to  failure 
to  raise  objections  by  demurrer  generally,  see 
Oarda  v.  Satrustegui,  4  CaL  244;  Brown  v.  Mar' 
lM»  26  CaL  88;  Barber  y.  Cassalis,  30  CaL  95; 


Pexyple  v.  Broadway  Wharf  Co.,  31  CaL  46; 
King  v.  Meyer,  35  CaL  649;  Himmelfnann,  39 
CaL  402;  OaU  v.  T.  C.  Water  Co.,  44  CaL  43; 
HeUman  v.  Howard,  44  Cal.  103;  Oreen  v.  L* 
S.  A  P.  F.  Co.,  46  Cal.  409;  Hutehings  v. 
Castle,  48  CaL  155.  All  the  material  aUeffa- 
tions  of  the  complaint  which  are  not  denied  in 
the  answer  are  admitted  as  true.  De  Bo  v. 
Cordes.  4  Cal.  120;  Thompson  v.  Lee,  8  CaL 
280;  Powell  v.  OuOahan,  14  Cal.  116.  If  a 
cause  is  tried  upon  the  theory  that  the  answer 
denies  the  allegations  of  the  complaint,  the 
plaintiff  cannot  in  the  Supreme  Court  raise 
the  objection  that  it  does  not  do  so  sufficiently. 
White  V.  S.  B.,  etc.,  B,  B.  Co.,  50  CaL  417. 

BxoeptlonB;  Jnziadlotion:  not  stating 
facts  sofBcient.  The  objection  that  matter 
set  up  as  a  counter-claim  under  438,  is  not 
within  the  terms  of  that  section,  is  not  waived 
by  a  failure  to  demur,  and  may  be  taken  at 
any  time,  438  n. 

Although  this  section  provides  that  a  failure 
to  demur  for  the  first  and  sixth  causes,  stated 
in  430,  does  not  waive  the  objection,  it  no- 
where states  any  time  or  mode  in  which  the 
objection  must  be  afterwards  taken.  In 
Bumham  v.  De  Bevorse  and  others,  8  How.  Pr. 
Rep.  160,  it  was  held  that  the  objection  might 
be  raised  whenever  the  parties  were  before  the 
court,  either  at  special  term,  or  by  motion  on 
the  trial,  or  by  motion  in  airest  alter  verdict. 
In  Higgins  v.  Bockwell,  2  Duer,  653,  it  was 
held  that  the  objection  could  be  taken  at  the 
triaL  The  same  decision  was  made  in  Mont- 
gomery County  Bank  v.  Albany  City  Bank,  3 
Selden,  404.  In  Oould  v.  Glass,  19  Barbour's 
S.  C.  R.  186,  it  was  held  that  the  defendant 
was  not  bound  to  demur,  but  that  the  objec- 
tion could  be  taken  at  any  other  stage  of  the 
case.  And  in  Baynor  v.  Clark,  3  Code  Kep.  231 , 
the  court  said  that  for  such  a  "defect  in  a 
complaint  under  the  code  the  defendant  may 
appeal  from  the  judgment  to  the  general 
term." 

It  was  a  rule,  under  the  fonner  system,  that 
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for  defectB  ol  «  mthsiafUial  nature,  bs  where 
the  declaration  did  not  state  facta  sufficient  to 
constitute  a  cause  of  action,  the  defendant 
might  move  in  arrest  of  judgment,  or  sustain 
a  writ  of  error.  1  Ch.  Plea.  662;  1  Gaines, 
104;  3  Code  Rep.  231.  But  the  objection  that 
a  claim  has  not  been  presented  to,  and  re- 
jected by  an  administrator,  etc.,  would  not 
be  clainsed  with  those  substantial  defects  for 
which  a  writ  of  error  would  lie  at  common 
law.  It  is  matter  which  defeats  the  suit  for 
the  time  being,  but  does  not  show  that  the 
claimant  could  not  maintain  an^  action  at  any 
time,  for  the  iame  cause  of  action.  Where  the 
objection,  if  true,  would  only  defeat  the  pres- 
ent right  to  recover,  the  cfefendant,  though 
not  compelled  to  demur  or  answer,  should  be 


obliged  to  make  the  objection,  by  motion  or 
otherwise,  before  the  court  of  original  juris- 
diction, during  the  term  at  which  the  judg- 
ment was  obtained*  But  where  the  defect  m 
the  complaint  is  of  such  a  serious  character  as 
to  show  that  the  plaintiff  could  never,  at  any 
time,  obtain  any  judgment  u]>on  the  cause  <n 
action  alleged,  then  the  defendant  should  be 
allowed  to  make  the  objection  for  the  first 
time  in  the  appellate  court.  JlenUch  v.  Porter, 
10  Cal.  560,  561. 

If  a  complaint  contains  more  than  one 
count,  and  one  of  the  counts  does  not  state  a 
cause  of  action,  the  answer  need  not  deny  the 
allegations  of  such  count,  and  objections  may 
be  made  to  it  for  the  first  time  in  the  Supreme 
Ck>urt  Haskel  v.  Moore,  29  CaL  437. 


CHAPTER  IV. 

THE  ANSWER. 


Ssc.  437.  Answer,  what  to  contain. 

438.  When  counter-claim  may  be  set  up. 

439.  When  defendant  omits  to  set  up 

counter-claim. 

440.  Counter-claim  not  barred  by  death 

or  assignment. 


Sec.  441.  Answer  may  contain  several  grounds 
of  defense.    Defendant  may  an- 
swer part,  and  demur  to  part  of 
complaint. 
[442.  Cross-complaint.] 


487.  (46.)  The  answer  of  the  defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations  of  the  com- 
plaint controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter; 
claim.  If  the  complaint  be  verified,  the  denial  of  each  allegation  contro- 
verted must  be  specific,  and  be  made  positively,  or  according  to  the  in- 
formation and  belief  of  the  defendant.  If  the  defendant  has  no  informa- 
tion or  belief  upon  the  subject  sufiicient  to  enable  him  to  answer  an  alle- 
gation of  the  complaint,  he  may  so  state  in  his  answer,  and  place  his 
denial  on  that  ground.  If  the  complaint  be  not  verified,  a  general  denial 
is  sufficient,  but  only  puts  in  issue  the  material  allegations  of  the  com- 
plaint.    [Approved  March  24;  effect  July  1,  1874.] 


Answer  generaUy.  The  answer  should 
either  take  issue  directly  on  allegations  of 
complaint,  or,  confessing  them,  should  state 
distinctly  and  positively  new  matter  sufficient 
to  avoid  them.  L€tdd  v.  Stevenson,  1  Cal.  18; 
Qrogcm  v.  BuekU,  Id.  194;  Walton  v.  MhUum, 
Id.  362;  Bernard  v.  MuOoU,  Id.  368  (set-off). 
Only  two  classes  of  defense  are  allowed.  The 
first  consists  of  a  simple  denial;  and  the  sec- 
ond, of  tiie  allegation  of  new  affirmative 
matter.  As  the  (3ode  requires  on]y  a  simple 
statement  of  the  facts  constituting  the  cause 
of  action  or  defense,  these  two  classes  of  de- 
fense must  he  the  same  in  aU  cases.  Defend- 
ant must  either  deny  the  facts  as  alleged,  or 
confess  and  avoid  them.  New  matter  is  that 
which,  under  the  rules  of  evidence,  the  de- 
fendant must  affirmatively  estahlisk  If  the 
onus  of  proof  is  thrown  upon  the  defendant, 
the  matter  to  he  proved  hy  him  is  new  matter. 
A  defense  that  concedes  that  plaintiff  ofice  had 
a  good  cause  of  action,  hut  insists  that  it  no 
longer  exists,  involves  new  matter.  This  class- 
ification of  defenses  is  simple,  logical  and  just. 
Each  party  is  distinctly  apprised  of  all  the 


allegations  to  be  proven  by  the  other,  and 
each  is  therefore  prepared  to  meet  the  proofs 
of  his  adversary.  Piercy  v.  Sabin^  10  Cal.  22; 
overruling  Gavin  v.  Annan,  2  CaL  494,  and 
MeLarren  v.  Spalding,  Id.  610;  followed  by 
Olazer  v.  Clfft,  10  Cal.  303,  and  Coles  v. 
Sofdsby,  21  CaL  00.  An  answer  is  a  waiver 
of  a  demurrer  previously  interposed  and  over- 
ruled. De  Boom  v.  Priest^,  1  CaL  206;  Pier<x 
V.  Mmtum,  1  CaL  471;  Brooks  v.  MnUum,  1 
Cal.  481.  An  exception  to  a  decision  over- 
ruling a  motion  to  set  aside  service  of  sum- 
mons, is  not  waived  byansweringin  an  action 
for  unlawful  detainer.  Kent  v.  West,  50  CaL 
185. 

An  answer  cannot  properly  set  up  an  ob- 
jection which  appears  upon  the  face  of  the 
complaint  where  a  demurrer  upon  that  ground 
had  been  overruled.  Tennant  v.  Pfiker,  46 
CaL  272.  An  answer  professing  to  answer 
the  whole  complaint,  but  in  fact  only  answer- 
ing one  of  two  counts,  is  bad,  431.  WaUaee  v. 
Bear  R.  etc,,  18  CaL  461.  The  answer  of  a 
supervisor,  or  of  a  number  of  snpervisors,  in 
his  or  their  own  name  or  names,  whether  as 
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niperviaoiB  or  otherwiae,  cannot  be  regarded 
as  the  answer  of  the  board.  People  v.  Super- 
vimre  <f  8.  F.,  27  CaL  669.  The  court  will 
not  miuce  a  defendant  ele<A  between  the  de- 
nials of  his  answer  and  a  separate  defense, 
such  as  the  Statute  of  Limitations.  WHUon  v. 
Cteaoeland,  30  CaL  200;  see  Beli  v.  Brawn,  22 
CaL  671.  Where  there  are  several  answers, 
an  admission  made  in  one  of  them  is  not 
avaihible  in  proof  of  issues  raised  by  the 
others.  8Uer  v.  JeweU,  33  CaL  92;  Nudd  v. 
Tkompeont  34  CaL  47;  and  see,  as  to  incon- 
sistent defenses,  441  n.  A  statute  providing 
for  the  collection  of  delinquent  State  and 
county  taxes,  enacted  that  in  suits  brought 
for  their  collection,  defendant  should  be  per- 
mitted to  answer  only,  first,  that  the  taxes 
were  pud  before  suit;  second,  that  they  had 
been  paid,  with  the  costs,  since  suit  brought, 
0^  that  the  property  was  exempt  from  taxa- 
tion; third,  aenyinff  all  interest  in  the  prop- 
erty at  the  date  (n  the  assessment;  fourth, 
that  the  land  was  situate  in  another  county, 
and  the  tax  had  been  paid;  fifth,  fraud  in  the 
assessment  or  fraud  in  failing  to  comply  with 
the  proviBions  of  the  Revenue  Act,  bv  which 
fraud  the  party  or  property  assessed  nad  suf- 
fered injury.  {State.  1863,  p.  712.)  The  court 
held  that  it  could  not  be  maintained  that  it 
was  not  a  valid  defense  to  aver  that  the 
trustees  fraudulently  levied  a  tax  for  an 
amount  exceeding  their  jurisdiction.  If  such 
a  defense  were  debarred,  the  result  would  be 
that  the  most  exorbitant  taxes  might  be 
fraudulentlv  exacted  without  the  authority 
of  law,  and  the  taxpayer  would  be  without 
remedy;  and  if  the  statute  expressly  prohib- 
ited such  a  defense,  the  court  doubted  Uie 
?>wer  of  the  Legislature  to  enact  such  a  law. 
eogle  Y.  Neletm,  36  CaL  378,  379. 

Tne  law  of  1869-70,  concerning  street  as- 
sessments in  San  FranciBco,  which  prohibited 
any  defense  except  that  the  board  did  not 
acquire  jurisdiction  to  order  the  work,  or 
payment,  or  fraud  in  the  assessment,  was  not 
intended  to  prevent  the  defendant  from  deny- 
ing material  averments  in  the  complaint,  but 
was  merely  intended  to  restrict  affirmative 
defenses  to  those  mentioned.  San  FraneiecoY, 
Eaian,  46  CaL  100. 

Matters  of  demurrer,  which  are  subjects 
for,  but  do  not  a|>pear  on  face  of  the  com- 
plaint, may  be  raised  by  answer,  433.  All 
objections,  excepting  to  the  iurisdiction  of 
the  court,  and  that  the  complaint  does  not 
state  sufficient  facts  to  constitute  a  cause  of 
action,  are  waived,  if  not  taken  by  answer  or 
demurrer,  434.  Defendant  may  demur  and 
answer  at  the  same  time,  431.  Answering 
amended  complaint,  432.  Pleading  generally 
and  in  particular  cases,  see  426  n.  Proceea- 
ings  in  opanish  language,  185,  1066.  Abbre- 
viatioiis  and  numends,  186.  Service  of  ans** 
wer,  465.  Defendant  must  demand  change 
of  place  of  trial  at  the  time  he  answers,  3%. 
Intervention,  387.  Substituting  another  per- 
son for  defendant,  386.  Defenses  must  be 
separately  stated,  441.  Pleadings  to  be  lib- 
erally construed,  462.  Variance,  469-471. 
Verification,  446. 

Material  aHegatloiui  only  mmt  be  da- 
niad.  All  matters  inserted  in  tiie  complaint 
which  are  merely  evidence,  constitute  imma- 


terial averments,  and  the  defendants  need  not 
answer  them.  If  they  do,  both  the  complaint 
and  answer,  so  far  as  they  relate  thereto, 
must  be  disregarded  when  the  sufficiency  of 
the  pleadings  and  issues  are  brought  in  aues- 
tion.  Jones  v.  PetcUuma,  36  Cal.  ^S;  ana  see 
Thiompeon  v.  Lee,  8  CaL  280;  Oreen  v.  Palmer, 
15  CaL  411;  CoryeU  v.  Cam,  16  CaL  667; 
WiUson  v.  Cleaveland,  30  CaL  192;  Larco  v. 
Casan^ieva,  30  CaL  561;  BacouiUat  v.  Bene,  32 
CaL  460.  In  an  ejectment  suit  it  was  held 
that  the  defendant  need  only  answer  the  very 
concise  allegations  material  to  constitute  a 
sufficient  complaint  in  ejectment,  as  to  which 
see  426,  n.,  and  that  other  and  immaterial  alle- 
gations inserted  in  the  complaint,  whether 
controverted  or  not  by  the  answer,  went  for 
nothing.  Doyle  v.  Franklin,  48  CaL  539. 

Conoliudona  of  law  ahoold  not  bo  denied. 

If  the  answer  merely  denies  the  conclusions 
of  law  resulting  from  the  facts  averred  in  the 
complaint,  it  is  insufficient  to  raise  an  issue 
and  the  facts  are  deemed  admitted.  Nelson  v. 
Murray,  23  CaL  338;  WormcnUh  v.  ffateh,  33 
CaL  128;  Liahiner  v.  Meniad,  36  CaL  462. 
Thus  a  denial  of  indebtedness  without  a  de- 
nial of  any  of  the  facts  from  which  that 
indebtedness  follows,  as  a  conclusion  of  law 
raises  no  issue.  Curtis  v.  Bichards,  9  CaL  38; 
Kinney  v.  Osborne,  14  Cal.  112.  The  Supreme 
Court  have  gone  so  far  as  to  hold  that  even 
where  the  complaint  is  in  indebiUUus  assumpsit 
(which  complaints  they  hold  to  be  good,  426, 
n.;  thus  recognizing  tnat  indebtedness  is  a 
/act),  a  denial  of  the  indebtedness  is  not 
sufficient,  being  a  denial  of  a  conclusion  of 
law,  and  not  of  a  fact.  Wells  v.  MePike,  21 
CaL  216.  Several  other  cases  have  been 
thought  to  be  authorities  for  this  proposition, 
but  erroneously.  For  instance,  Caulfield  v. 
Sanders,  17  Cal  571;  and  Higgins  v.  WorUll, 
18  CaL  330.  In  both  these  cases  an  an- 
swer denying  indebtedness  was  held  bad;  but 
in  the  former,  because  the  denial  was  as  to 
time,  amount  and  work,  conjunctively  in  the 
ver^  words  of  the  complaint;  in  the  latter  (on 
which  indeed  the  decision  in  Wells  v.  McPike 
is  expressly  founded),  on  the  ground  that  the 
denial  merely  denied  an  indeotedness  m  the 
amount  claimed.  The  indebitatus  counts, 
alleging  that  defendant  was,  at  the  commence- 
ment of  the  action,  indebted  to  plaintiff  for, 
etc,  are  not  really  statements  ot  facts  under 
426,  but  of  conclusions  of  law,  and  ought 
never  to  have  been  allowed;  but  if  for  the 
purpose  of  supporting  the  complaint,  indebt- 
edness is  held  to  be  a  fact,  a  denial  of  the 
indebtedness  is  a  denial  of  that  very  fact. 
There  is  no  escape  from  this.  An  averment 
in  an  answer  that  the  plaintiff's  debt  is  barred 
bv  a  dischaige  in  insolvency,  is  only  a  con- 
clusion of  law,  and  not  the  statement  of  a 
fact.  Christy  v.  Dana,  42  CaL  174. 

Information  and  belief.  A  denial  as  fol- 
lows: "And  on  information  and  belief  he 
avers  that  no  such  deed  or  deeds  were  ever 
executed,"  was  held  to  put  the  existence  of 
the  deeds  in  issue.  Thompson  v.  Lynch,  29 
Cal.  191. 

Under  a  former  statute,  as  under  the  Code, 
defendant  was  allowed  to  answer  by  denying' 
"according  to  his  information   and  belief. 
The  court  neld  that  the  rule  was  to  require  an 
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answer  to  a  verified  oomplaint  to  be  in  a  pos- 
itive form  in  order  to  put  in  issue  a  material 
allegation  of  the  complaint,  provided  the  de- 
fenoant  was  presumed  to  possess  a  knowl- 
edge respecting  the  fact  alleged;  but  if  he  was 
not  able  to  answer  positively,  in  such  a  case 
he  must  by  a  proper  statement  of  facts  or  cir- 
cumstances overcome  the  presumption  of 
knowledge  on  his  part,  which  being  done  his 
answer  on  information  and  belief  would  be 
deemed  all  that  the  law  required:  Brown  v. 
ScoU,  25  CaL  194;  Humphreya  v.  MeCall.  9 
CaL  59;  Vaeaault  v.  Austin,  32  Cal.  606;  but 
they  held  that  it  did  not  follow  that  because 
the  allegation  in  a  complaint  was  that  one  B. 
obtained  a  judgment  against  defendant,  the 
latter  must  be  presumed  to  know  whether 
such  allegation  was  true  or  not,  for  judgment 
was  sometimes  obtained  without  anv  knowl- 
edge of  defendant  respecting  it.  If  the  de- 
fendant did  not  know  that  such  a  judgment 
had  been  obtained  or  the  contrary,  it  was  their 
duty  to  make  the  necessary  inquiries,  that  they 
might  be  able  to  determine  whether  they 
could  deny  in  any  form  the  existence  of  the 
judgment  described  in  the  complaint,  or 
whether  they  must  admit  it  either  in  terms  or 
by  implication  from  their  silence.  The  nat- 
ural course  to  be  pursued  in  such  a  case  would 
be  either  to  call  upon  the  custodian  of  the 
records  of  the  court  in  which  it  was  alleged 
the  judgment  was  recovered  and  inquire  of 
him  if  tnere  was  such  a  judgment,  or  to  em- 
ploy some  person  more  learned  or  competent 
than  themselves  to  make  the  proper  inquiries; 
and  whether  they  might  be  informed  by  the 
one  or  the  other  of  such  persons  of  the  truth 
of  the  matter  might  make  no  particular  diifer- 
ence.  Being  informed  that  there  was  no  such 
j^^ent,  and  believing  the  information,  they 
mi^t,  pi>edicating  their  respective  answers 
upon  such  information  and  belief,  deny  that 
any  such  judgment  was  recovered.  VassatUi 
V.  Austin,  32  CaL  606.  Denials  **upon  his  in- 
formation and  belief,"  instead  of  the  statutory 
lan^aee  **  according  to  his  information  and 
belief,  are  sufficient.  Rouasin  v.  Stewart,  33 
Cal.  211;  Jones  v.  Petaluma,  36  CaL  230;  Kir- 
stein  V.  Madden,  38  Cal.  163.  Under  the  former 
law  a  statement  that  defendant  had  no  in- 
formation or  belief  was  held  bad  as  a  denial : 
Ord  V.  "  Uncle  Sam,"  13  Cal.  369;  and  this 
was  so  even  in  the  case  of  a  municipal  corpo- 
ration, for  the  court  said  it  could  be  informed 
and  believed  through  its  officers.  S.  F,  Oas 
Co,  V.  8.  F,,9  Cal.  453. 

Oenexal  denial.  This  form  of  denial  is  not 
to  be  confounded  with  the  general  issue,  A 
general  like  a  specific  denial  must  be  a  denial 
of  ihe  facts,  A  general  denial  may  be  pleaded 
when  the  complaint  is  not  verified,  and  when 
pleaded  it  puts  in  issue  all  material  allegations 
m  the  complaint.  A  complaint  set  forth  a 
copy  of  a  note  sued  on,  and  averred  an  as- 
signment of  it  by  the  payee  to  the  plaintiff. 
The  answer  contained  a  general  denial  of  the 
attentions  of  the  complaint,  and  this  was  held 
sufficient  to  put  the  plaintiff  upon  proof  of  aU 
the  facts  necessary  to  entitle  nim  to  recover, 
except  (under  447)  the  genuineness  and  due 
execution  of  the  note.  Wand  v.  FcuJcard,  18 
Cal.  391. 

But  according  to  the  common-law  system 


of  pleading,  a  defendant  could  not,  under  a 
^neral  denial,  give  in  evidence  an  excuse  or 
justification  of  an  alleged  trespass,  a  right  of 
common,  or  a  public  or  private  right  of  way^, 
or  a  right  to  an  easement,  nor  any  interest  in 
land  short  of  property  or  right  of  possession. 
Saunders  v.  Wilson,  15  WencL  338;  Babcock  v. 
Lamb,  1  Cow.  239;  Bouse  v.  Bardin,  1  Hen. 
Black.  352;  2  Saund.  PL  and  Ev.  856;  1  ChU, 
PI,  505.  A  defense  of  the  kind  mentioned 
had  to  be  pleaded  specially.  The  reason  of 
the  rule  was  to  prevent  surprise.  Demkk  v. 
Chapman,  1 1  John.  131.  The  rule  of  the  com- 
mon law  here  referred  to  has  not  been  changed 
in  this  State,  so  as  to  obviate  the  necessity  of 
pleading  speciallv  such  defense.  American  Co, 
V.  Bradford,  27  CaL  367.  It  seems  that  un- 
der a  general  denial  to  a  count  in  inddfitaius 
assumpsit,  it  is  competent  for  the  defendant 
to  prove  payment,  on  the  sround  that  the 
effect  of  the  plea  is  to  deny  the  indebtedness. 
Wetmorc  v.  San  Francisco,  44  CaL  299.  To  a 
complaint  verified  under  oath,  a  general  denial 
is  no  answer,  and  admits  aU  its  material 
nUegations.  Pico  v.  Colimas,  32  CaL  578. 
Under  a  general  denial  in  ejectment,  defend- 
ant may  prove  any  fact  going  to  show  that 
plaintiff  had  no  right  of  entry  when  the  ac- 
tion was  commenced.  Semple  v.  Cook,  50  CaL 
26. 

Spacifio  danlaL  A  specific  denial  is  a 
denial  applicable  onlyto  the  particular  allega- 
tion controverted.  Fer  Burnett,  J.,  in  San 
Francisco  Oas  Co,  v.  San  Francisco,  9  CaL 
453.  ^  If  a  denial  is  ^neral  when  it  should  be 
specific,  and  plaintiff  therefore  considers  it 
a  nullity,  he  should  raise  the  point  in  the 
court  below  {qu,  on  motion  to  strike  out  an- 
swer). He  cannot  raise  the  point  for  the  first 
time  in  the  appellate  court  Orogan  v.  Buckle, 
1  CaL  196. 

In  a  suit  on  a  note,  an  answer  admitting 
the  making  of  the  note,  but  denying,  *'to  the 
best  of  defendant's  knowledge,  imormation 
and  belief,  all  and  singular  the  other  alleni- 
tions  in  said  complaint,"  was  held  not  to  oe 
a  specific  denial  of  the  allegations  of  the  com« 
plamt  Stewart  v.  Street,  10  CaL  372.  A  de- 
nial of  an  act  being  done  "unlawfully"  or 
"wrongfully"  does  not  deny  the  act,  but  oulv 
the  character  of  it.  Lamey  v.  Mooney,  50  Cal. 
610;  Burke  v.  Table  M,  Co,,  12  CaL  407; 
Busenius  v.  Coffee^  14  Cal.  92;  Woodworth  v. 
Knowlton,  22  Cal.  168;  Wood  v.  Richardson^ 
35  CaL  149;  Feeley  v.  Shirley,  43  CaL  369. 

If  several  material  facts  are  stated  con- 
junctively in  a  verified  complaint,  an  answer 
which  undertakes  to  deny  these  averments  as 
a  whole,  conjunctively  stated,  is  evasive,  and 
an  admission  of  the  allegation  thus  attempted 
to  be  denied.  The  rules  of  pleading,  under 
our  system,  are  intended  to  prevent  evasion, 
and  to  require  a  denial  of  every  specific  aver- 
ment in  a  sworn  complaint,  in  substance  and 
in  spirit,  and  not  merely  a  denial  of  its  literal 
trutn;  and  whenever  the  defendant  fails  to 
make  such  denial,  he  admits  the  averment. 
Doll  V.  Good,  38  Cal.  287;  Smith  v.  Richmond, 
15  Cal.  501;  Blankman  v.  Valli^fo,  Id.  638; 
Castro  V.  Wetmore,  16  Id.  380;  Higgins  v.  War- 
tell,  18  Id.  333;  Woodworth  v.  Knowlton,  22  Id. 
169;  Landers  v.  BoUon,  26  Id.  417;  Morrili  v. 
MorriU,  Id.  292;  Camden  v.  Mullen,  29  Id.  564; 
Blood  V.  Light,  31  Id.  115. 
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The  following  inBtances  will  serve  to  ex- 
plain this:  A  complaint  alle^^ed  that  on  a 
certain  day  the  plaintiff  was  the  owner  and 
in  possession  of  certain  personal  property,  of 
the  value  of  $1000;  and  that  the  defendant 
on  the  same  day  seized  upon  and  converted  it 
to  his  own  use.  The  answer  denied  that  on 
the  day  gpeeified  the  plaintiff  was  the  owner, 
and  lawtuU^  in  possession  of  the  property; 
the  court  said  the  denial  was  open  to  various 
objcMstions.  It  raised  an  immaterial  issue  as 
to  time;  and,  in  reference  to  the  possession, 
amounted  simply  to  a  conclusion  of  law. 
There  was  not  even  the  pretense  of  an  issue 
upon  this  allegation,  except  conjunctively, 
with  the  allegation  of  ownership.  Each  of 
these  allegations  was  sufficient  to  sustain  the 
complaint;  and  an  issue  presented  by  a  con- 
junctive denial  must  be  regarded  as  irrelevant 
and  immaterial.  KvMand  v.  Sedgwick,  17  CaL 
126. 

A  denial  as  follows  was  held  bad:  "And 
this  defendant  further  answering,  on  infor- 
mation and  belief,  denies  that  said  Daniel 
Richards,  for  a  valuable  consideration,  as- 
signed by  a  written  instrument  the  indebt- 
ecuiese  due  upon  said  note,  or  that  the  said 
assignment  was  stamped  with  United  States 
revenue  stamps  of  the  required  amount  and 
denomination,  or  tiiat  any  written  assign- 
ment was  made." 

If  this  was  a  denial  at  all,  it  was  only  a 
denial  that  the  assignment  was  in  writing, 
and  that  it  was  made  for  a  valuable  consid- 
eration. Eandolph  V.  Harris,  28  CaL  566. 

Where  defendants  met  an  averment  that 
plaintiff  was  the  owner,  and  in  the  possession 
of  property,  bv  denying  that  he  was  the 
owner  and  entitled  to  the  possession  of  it,  the 
court  held  it  neither  a  denial  that  the  nlaint- 
iff  was  the  owner  of  the  property,  nor  that  he 
was  in  possession  of  the  property  when  it  was 
taken  from  him.  The  defendants  also  denied 
that  they  at  any  time  wron^fullv  took  from 
the  possession  of  the  plaintiff  the  ]^roperty 
and  chattels  mentioned  m  the  complaint,  and 
also  denied  that  they  wron^^Uy  detained 
from  him  such  property.  This  was  held  bad 
as  only^  denying  tne  vrrongftUness,  L  e.,  the 
conclusion  of  law.  JRichardson  v.  Smith,  29 
CaL  531. 

A  denial  that  on  the  4th  day  of  February, 
1865,  the  plaintiffs  were  in  possession  of  prem- 
ises, was  neld  to  amount  at  most  to  a  denial 
that  both  plaintiffs  were  in  possession,  and 
certainly  not  to  present  the  issue  of  the  mis- 
joinder of  either  of  the  plaintiffs.  Oillan  v. 
Sigman,  29  CaL  641;  FoagaU  v.  Herkimer  Nov, 
AHyd,  Co.,  12  N.  Y.  682. 

A  denial  in  the  conjunctive  "that  said 
plaintiff  is  seised  and  possessed,  and  is  the 
owner  in  her  own  right,  as  her  separate  prop- 
erty, of  the  land,  etc.,  was  held  not  to 
amount  to  a  denial  of  the  allegation  to  which 
it  professed  to  respond.  Film  v.  Bunch,  90 
Cai.  211.  A  denial  that  "defendant  received 
$9000  in  gold  coin,  parcel  of  the  $65,000,  to 
and  for  the  use  of  the  plaintiff,"  was  held  bad 
for  two  reasons:  First  The  count  did  not 
cluirge  that  the  $3000  sued  for  was  parcel  of 
the  965,000,  or  of  any  other  sum;  but  13000 
abeolntoly,  and  without  clos.  The  traverse 
was  therefore  pregnant  with  an  admission 
that  $3000  haa  been  received  as  charged — 


that  is,  $3000  disconnected  from  the  circum- 
stance named  in  the  denial,  and  spoiling  its 
pith.  Second.  Thedenialwas,  that  the  $3000 
was  received  in  gold  coin.  That  involved 
an  admission  that  13000  was  received  in 
either  one  of  the  two  other  forms  of  lawful 
money,  and  therein  it  denied  what  was  non- 
essential, and  admitted  all  that  was  essential 
to  a  recovery.  Leffingtoell  v.  Oriffing,  31  CaL 
232. 

Plaintiffs  averred  in  their  complaint  that 
they  "now  are,  and  for  several  years  last  past 
have  been,  the  owners  in  fee  simple  absolute, 
and  in  the  possession,  and  riffhtfuuy  entitled  to 
the  possession  of,"  etc  Defendant  in  his  an- 
swer denied  that  "plaintiffs  now  are,  and  for 
several  years  last  past  have  been  the  owners 
in  fee  simple  or  otherwise  in  the  possession 
(except  as  nereinafter  alleged),  or  entitled  to 
the  possession  of  the  land  and  premises  de- 
scribed in  the  complaint."  The  pleadings 
were  verified.  It  was  held  that  the  averment 
of  the  plaintiffs  that  they  were  in  possession 
at  the  commencement  of  the  action,  was  not 
effectually  denied.  Beed  v.  Caldenoood,  32 
CaL  109,  110. 

In  an  action  of  ejectment,  the  complaint 
being  verified,  and  setting  forth  facts  suffi- 
cient to  entitle  the  plaintiff  to  recover,  the  de- 
fendants answered  separately.  One  of  them 
admitted  that  he  was  in  possession  of  the 
premises  when  the  suit  was  brought,  and 
denied  generally  the  other  allegations  of 
the  complaint.  He,  however,  discmimed  any 
title  to  or  interest  in  the  premises  in  contro- 
versy. The  other  denied  the  allegations  of 
the  complaint  in  the  following  form:  "And 
now  comes  N.  T.,  one  of  the  defendants,  and 
makes  his  separate  answer,  and  says,  tha^e 
denies  generally  and  specifically  each  and 
every  material  aUegation  in  the  complaint,  the 
same  as  if  each  allegation  were  herein  recapit- 
ulated." The  court  held  that  neither  of  the 
answers  contained  a  specific  denial  of  any 
material  aUegation  in  the  complaint.  Hensley 
v.  Tartar,  14  Cal.  508.  K.  acquired  the  legal 
title  to  land  under  such  a  state  of  facts  as 
made  his  purchase  fraudulent,  and  made  him 
the  trustee  of  S.  U.  bought  from  K.  S. 
commenced  an  action  against  U.  to  have  him 
declared  trustee,  and  to  compel  him  to  convey 
the  land.  In  his  complaint  he  averred  the 
facts  showing  K.'s  fraud,  and  which  in  law 
made  him  the  plaintiff's  trustee.  U.,  in  his 
answer,  admitted  these  facts  and  his  knowl- 
edge of  them,  but  denied  that  he  became  the 
trustee  of  S.,  or  that  there  was  anything  un- 
fair or  fraudulent  in  the  facts  alleged.  It  was 
held  that  the  answer  admittea  the  trust. 
ScoU  V.  Umbarger,  41  Cal.  411.  A  eeneral  de- 
nial of  the  averments  of  the  complaint,  with 
the  qualification  of  "except  as  hereinafter 
admitted,"  is  clearly  insufficitot  when  the 
pleadings  are  verified.  LeviMon  v.  Schwartz, 
22  Cal.  231. 

Where  an  alleged  entry  and  ouster  were 
controverted  by  tne  answer,  it  was  held  that 
the  entry  being  denied,  it  could  not  be  said 
that  the  withholding  of  the  possession  at  the 
commencement  of  the  action  stood  admitted 
by  the  pleadings,  for  the  withholding  must 
have  been  preceded  by  an  entry.  Hawkins  v. 
Bmckert,  28  Cal.  538. 

If  the  complaint  avers  a  judgment,  and  the 
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issuing  of  an  execution  thereon,  and  a  sale 
thereunder  of  land,  and  the  answer  denies  the 
validity  of  the  judginent,  and  avers  that  it 
was  void  for  want  of  jurisdiction,  and  denies 
that  the  plaintiff  acquired  any  title  by  the 
pretended  sale  by  the  sheriff,  the  execution 
and  sale  thereunaer  are  not  suiOEiciently  denied 
to  require  the  execution  to  be  put  in  evidence. 

The  court  will  not  give  effect  to  a  denial 
when  it  appears  from  the  context  and  other 
portions  of^the  answer  that  the  denial  was  in- 
tended to  be  hypothetical  Alemany  v.  Peta* 
luma,  38  CaL  557. 

Where  an  answer  admitted  a  contract  with 
plaintiff  and  one  Williston,  and  averred  that 
this  was  the  only  contract  made  by  defend- 
ants in  relation  to  the  matter,  and  denied  that 
they  made  any  other,  this  was  held  to  be  a 
denial  in  "a  plain  and  unequivocal  form  of 
the  makine  d  any  contract  with  plaintiff." 
Murphy  v.  liapa  Uaunty,  20  CaL  503. 

Where  one  material  all^;ation  in  the  com- 
plaint was  that  the  plaintiffs,  at  the  time  of 
the  alleged  entry  of  the  defendants,  were  the 
owners  and  in  possession  of  the  mining  claim 
sued  for;  and  another  was  that  the  ownership 
and  right  of  possession  remained  in  the  plaint^ 
iffs  up  to  the  commencement  of  the  action, 
and  tne  defendants  denied  these  allegations  in 
direct  and  positive  terms,  and  then  proceeded 
and  amplified  those  denials,  by  alleging  pre- 
vious aoandonment  and  forfeiture,  which,  if 
true,  would  have  sustained  the  general  denial, 
the  court  said  they  could  not  see  how  plaintiff 
was  injured  by  having  these  facts  fully  set 
forth  in  the  answer,  it  advised  him  of  the 
character  of  defendants'  proof  upon  the  main 
point  in  issue,  and  to  that  extent  it  was  a  ben- 
efit to  him.  BeU  v.  Broum,  22  CaL  681. 

Where  plaintiff  alleged  that  he  was  the 
owner,  ana  entitled  to  the  possession  of  one 
undivided  half  of  certain  chattels,  and  defend- 
ant, in  his  answer,  admitted  that  he  was  in 
possession  of  the  chattels,  and  alleged  that 
ne  was  the  owner  thereof,  the  court  held 
plaintiff's  title  was  sufficiently  put  in  issue. 
MiUer  v.  Brigham,  60  Cal.  615. 
^  A  denial  that  plaintiff  has  been  in  posses- 
sion of  land  adversely  to  the  claim  of  defend- 
ants for  longer  than  four  months  previous  to 
filing  the  answer,  is  equivalent  to  a  denial  of 
an  allegation  in  the  complaint  that  plaintiff 
had  been  in  such  possession  for  four  years,  or, 
in  fact,  for  a  period  exceeding  three  months, 
the  complaint  having  been  filed  one  month 
before  the  answer,  wirvey  v.  WUUa^  50  Cal. 
620.  To  determine  whether  an  allegation  has 
been  properly  denied  or  not,  the  answer  to  the 
particular  allegation  which  it  is  designed  to 
controvert  must  be  examined.  If  taken  by 
itself  an  issue  is  fairly  made,  and  there  is  no 
admission  inconsistent  with  the  answer,  the 
denial  is  sufficient.  Each  denial  must  be  re- 
garded as  applying  to  the  specific  allegation  it 
purports  to  answer,  and  not  as  forming  part  of 
an  answer  to  some  other  specific  and  entirely 
independent  allegation.  BacotUUat  v.  Rene,  & 
Cal.  453^455. 

Any  form  of  denial  which  fairly  meets  and 
traverses  the  alle^tion  is  admissible.  Sup- 
pose it  is  alleged  m  a  complaint  that  the  de- 
fendant, at  a  certain  time,  made  and  delivered 
to  the  plaintiff  his  certain  promissory  note, 


etc.,  this  allegation  is  as  directly  and  fairly 
traversed  by  saying,  '*I  did  not,  at  the  time 
specified  or  at  any  other  time,  make  or  de- 
hver  to  the  plaintiff  the  note  described  in  the 
complaint,"  as  by  saying,  "I  deny  that  on 
the  day  spedfiea,  or  at  any  other  time,  I 
made  or  delivered  to  the  plaintiff  the  note 
described  in  the  complaint  If  the  denial  is 
not  evasive,  but  directly  traverses  the  matter 
alleged,  it  is  good,  without  regard  to  the  mere 
form  in  which  it  is  expressed.  Hill  v.  Smith, 
27  CaL  479. 

The  following  form  is  sufficient:  "The  de- 
fendant, for  answer,  says,  he  denies,'*  etc, 
dissenting  from  the  New  York  cases.  Sspinosa 
v.  Oreffory,  40  Cal.  62.  At  the  time  when 
the  practice  required  a  replication,  it  was 
held  that  a  replication  under  oath  in  response 
to  a  material  averment  of  the  answer,  saying, 
"It  is  not  true,"  etc.,  did  not  specifically  denv 
the  averment.  Verzan  v.  McGre^,  23  CaL 
339.  If  the  complaint  in  an  action  to  enjoin 
the  diversion  of  water  alleges  that  the  plaintiff 
has  appropriated  and  useo  the  water  tor  more 
than  me  years,  and  the  answer  denies  that 
the  plaintiff  ever  at  any  time  used  or  took  up, 
or  appropriated  the  water,  the  denial  is  suf- 
ficient 

If  the  complaint  in  such  action  avers  l^at 
from  the  spring  there  ran  and  flowed  im- 
memorifdly  upon  the  plaintiff's  premises  a 
constant  and  never-failing  stream  of  pure, 
fresh  water,  and  the  answer  denies  that  the 
water  flowing  from  the  spring  ever  at  any 
time  ran  or  flowed  to  or  upon  the  plaintiff's 

5 remises,  the  denial  is  sufficient.  Wilkins  v. 
feCue,  46  Cal.  656.  If  the  answer  contains 
a  special  defense  which  consists  of  an  aver« 
ment  of  facts,  which,  if  admissible  in  evi* 
dence,  can  be  proved  under  denials  contained 
in  the  answer,  an  dlnder  of  the  court  overrul- 
ing a  demurrer  to  the  special  defense,  if  er- 
roneously made,  constitutes  immaterial  error. 
Broum  v.  Ken^fidd,  50  Cal.  129. 

Damages,  denial  of.  Where  the  com- 
plaint is  verified,  the  question  of  damages  is 
not  in  issue,  if  the  allegation  of  the  complaint 
on  that  point  is  not  specifically  denied  by  the 
answer.  McLaughlin  v.  Kelly,  22  CaL  221; 
Bawe  V.  Bradley,  12  CaL  231. 

A  denial  that  the  plaintiff  has  suffered  dam- 
age in  the  exact  sum  claimed  by  him,  is  in- 
sufficient Huston  V.  T,  <«?  (7.  6.  T.  B.  Co,^ 
45  Cal.  553. 

In  an  action  to  enforce  a  mechanic's  lien  for 
$76,  where  the  answer  averred  that  the  value 
of  the  labor  "was  not  over  the  sum  of  $15  or 
$20,"  it  was  held  that  it  was  a  denial  that  the 
value  of  the  labor  was  $76,  and  that  the  an-> 
swer  should  not  be  stricken  out  Way  v. 
Ogleiiby,  45  CaL  655. 

Admisoion,  effect  of  on  denial.  Theadmis- 
sion  of  the  attorney  of  record  of  the  correct^ 
ness  of  the  amount  due  for  which  judgment 
is  taken,  when  not  done  in  fraud  of  the  rights 
of  his  client,  must  destroy  the  effect  of  a  de- 
nial in  the  answer.  Taylor  v.  BandcUl,  5  CaL 
80. 

In  ejectment,  plaintiffis  asserted  title  under  a 
patent  of  the  Umted  States.  The  defendants, 
m  their  answer,  denied  generally  the  allega- 
tions of  the  complaint,  and  at  the  same  time 
admitted  the  issuance  of  the  patent^  and  that 
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it  embraced  the  nreiiUBes  in  oontroveny.  The 
court  held  that  tne  admiaeions  in  the  answer 
negatived  its  ^neral  denials,  and  the  latter 
in  such  case  might  be  disregaided^  and  judg- 
ment asked  upon  the  former,  the  complaint 
being  verified.  Fremoni  v.  SeaUt  18  Cal.  434. 
But  this  only  appUes  to  existing  pleadings, 
and  not  to  defunct  pleadings  for  which  other 
and  amended  pleadings  have  been  substituted* 
Mecham  v.  McKay,  37  GaL  165. 

New  matter.  New  matter  is  where  de- 
fendant seeks  to  introduce  into  the  case  a  de- 
fense not  disclosed  by  the  pleadingSK-Hsome- 
thii]£  relied  on  by  him^  but  not  put  in  issue 
by  the  plaintiff.  In  all  cases  where  the  plead- 
ixigs  are  verified,  every  matter  of  defense  not 
directljr  responsive  to  the  allegations  of  the 
complaint  must  be  set  up  in  the  answer. 
Terry  v.  Sickles,  13  GaL  430.  Gavin  v. 
Annan,  2  Cal.  494,  and  McLaren  v.  Spald- 
ing, Id.  610,  were  overruled  hy  Piercy  v.  Sabin, 
10  Id.  22,  and  OUuer  v.  Off,  Id.  303.  What- 
ever admits  that  a  cause  of  action  as  stated 
in  the  complaint,  once  existed,  but  at  the 
same  time  avoids  it— that  is,  shows  that  it  has 
ceased  to  exist — ^is  new  mister.  Such  are  re- 
lease, and  accord  and  satisfaction.  Coles  v. 
8ouM>y,  21  Cal.  50.  An  equitable  title  can- 
not avail  a  defendant  in  an  action  of  eject- 
ment, unless  it  be  nieaded  as  new  matter. 
Cadiz  V.  Maiors,  33  CaL  28a  Where  the  de- 
fendant wished  to  raise  the. point,  under  a  de« 
nial,  that  a  steamboat  company  could  not  be 
incorporated  under  an  act  of  the  Legislature, 
the  court  held  that  the  want  of  capacity  in  the 
plaintiff  to  sue  should  have  been  specially  set 
op  in  the  answer;  the  denial  was  not  suffi- 
eient.  CaL  SSteam  Nav.  Co.  v.  Wright,  8  CaL 
690;  1  Mass.  1, 159;  6  N.  H.  527,  197;  7  Mon. 
Ky.  K  484.  The  want  of  le^  capacity  to  sue 
is  a  personal  disability,  and  if  the  defendant 
intends  to  set  up  such  a  defense  he  should 
state  so  distinctly.  CaL  Steam  Nav.  Co.  v. 
Wright,  8  CaL  590.  In  an  action  by  an  at- 
torney on  a  quanJtum  meruit  for  fees,  skillful 
or  unskillful  and  negligent  conduct  of  a  case 
is  an  important  subject  of  inquiry.  Anything 
which  snows  the  services  were  not  of  the  value 
claimed,  as  the  nature  of  the  suit  conducted, 
its  little  difficulty,  small  amount,  little  skill 
requisite,  the  abaenoe  of  BkUl,  and  the  like,  is 
competent,  under  the  issue  of  value.  A  trial 
may  result  successfully  and  yet  the  attorney 
be  ffuilty  of  negligence.  His  want  of  skill,  or 
neoect,  may  put  the  client  to  great  expense  to 
_  Teem  his  blunder^;  and,  on  a  quantum  mC' 
ruU,  the  value  of  services  would  be  reduced. 
Bridges  v.  PoMe,  13  CaL  640.  Any  objection 
that  may  be  taken  by  answer  may  be  taken  by 
demurrer,  433.  Whether  or  not  the  objection 
be  apparent  u^n  the  face  of  the  complaint 
the  objection  itself  is  still  the  same.  The 
mode  of  taldng  advantage  of  the  error  only,  is 
different  in  the  two  cases.  It  was  not  so  in 
all  cases,  under  the  former  system,  as  some 
Blatters  had  to  be  specially  pleaded,  thoueh 
the  defect  was  apparent  upon  the  face  of  tne 
declaration;  as,  for  example,  usury.  Hentach 
V.  Porter,  10  CaL  560.  In  an  action  of  eject- 
ment to  recover  mining  daims,  an  answer  to 
the  complaint  which  avers  "that  any  right 
that  plaintifis  may  have  ever  had  to  the  pos- 
sessiont  etc.,  they  forfeited  by  a  non-compli- 


ance with  the  rules,  customs  and  regulations 
of  the  miners  of  the  diggings  embracing  the 
claims  in  dispute,  prior  to  the  defen£nts' 
entry,"  is  insufficient  in  not  settmg  forth  the 
rules,  custonis,  etc  Dutch  Plat  W.  Co,  v. 
Mooney,  12  CaL  534.  Under  a  denial  of  a 
contract,  defendant  may  show  anything  dis* 
proving  the  contract  as  averrea;  as,  that 
another  party,  who  in  fact  sold  goods,  sold 
them  as  ms  own  and  not  as  agent  of  plaintiiT, 
or,  that  defendant  was  not  to  pay  until  cattle 
sold  were  ^tened  and  slaughtered.  Such 
proof  is  not  new  matter.  Hawkins  v.  Borland^ 
14  Cal.  415. 

The  officers  of  a  corporation  have  no  pow» 
to  authorixe  the  execution  of  a  note  as  surety 
for  another,  in  respect  to  a  matter  having  no 
relation  to  the  corporate  business,  and  in 
which  the  corporation  has  no  interest.  A 
party  receiving  such  note  with  notice  cannot 
recover  on  it.  Hatty.  Avbum  T.  Co.,  27  CaL 
257;  Parsons  on  Notes  and  Bills,  166;  Bank  </ 
Genesee  v.  Paichin  Bank,  13  N.  Y.  309;  Angell 
<6  Ames  on  Corp.,  Sees.  257,  258.  Where  a 
note  was  given  to  plaintifis  for  a  debt  due 
them  from  B.,  one  of  the  directors  of  a  cor« 
poration,  the  court  held  that  an  answer  deny- 
ing  the  making  and  delivery  of  the  note  by 
d^endant  was  sufficient  to  allow  of  the  intoo- 
duction  of  evidence  of  the  want  of  authority* 
of  the  directors  to  make  the  note.  HaU  v. 
Auburn  Turnpike  Co.,  27  CaL  257,  258. 


AKBWmt  IN  PARTICULAR  CA8B8. 

See  426,  notea^  "Plbadino  in  Pasticu- 
LAB  Cases." 

Aooord  and  aatisfactton.  An  agreement 
between  the  narties  which  is  to  operate  as  a 
discharge  of  the  debt  in  suit  mnst  be  pleaded* 
Sweet  V.  BurdeU,  40  CaL  97. 

Acoonnt,  demanding  items  o^  454. 

Adminiatrator.  A  general  denial  does  not 
put  in  issue  an  administrator  plaintiff's  title 
to  sue.  White  v.  Moses,  11  CaL  70;  5  PhUl 
Ev.  359;  15  Johns,  208. 

Amendment,  472-3. 

Appearanoe,  answering  is,  1014. 

Assignment  of   obose  In  aotion,  etc., 

368  n. 

Claim  and  deUvery.  Defendant  may  claim 
a  return  of  the  property,  667  and  note. 

Conditions  precedent  In  oontraot,  plead- 
ing performance  of,  457. 

Coxporatione.  If  a  corporation  defaebo  is 
in  tiie  actual  possession  of  a  public  highway, 
under  a  grant  of  a  franchise  to  improve  and 
collect  tolls  on  the  same,  a  mere  trespasser 
cannot  justify  his  entry  thereon  on  the  ground 
that  it  IB  only  a  corporation  de  fado,  and  was 
not  de  jure  entitled  to  the  franchise;  nor  can 
he  inquire  into  its  right  as  a  corporation  to 

niire  such  property.  8.  A  L.  G.  E.  Co.  v.  8. 
.  R,  R.  Co.,  45  CaL  680. 


Connter-olalm,  438-441. 
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CroM-oomplaint,  442. 
Death  of  party,  385  and  note. 
Disability  of  party,  385  and  note. 

^aotment.  Defendant  may  set  off  against 
damages  value  of  improvements  made  under 
color  of  title,  741.  If  defendant  has  a  leg^ 
title,  he  need  not  go  into  equity  to  assert  it. 
Chipman  v.  Hastings^  50  Cal.  311.  A  dis- 
damier  of  possession  or  interest  in  real  prop- 
erty (739)  is  not  a  proper  proceeding  in  an  ac- 
tion of  ejectment;  it  is  only  proper  in  actions 
brought  to  determine  estates  or  interests 
asserted  i^inst  parties  in  possession  by  par- 
ties out  01  possession.  A  judgment  in  eject- 
ment cannot  be  entered  against  a  party  unless 
he  was  in  the  possession,  actual  or  construc- 
tive, of  the  property  at  the  commencement  of 
the  suit.  Not  v.  Card,  14  GaL  609;  Oamer  v. 
MarihaU,  9  Cal.  268. 

Where  a  complaint  avers  that  on  a  particu- 
lar day  the  plamtiffs  were  the  owners  in  fee 
simple  and  in  possession,  etc.,  the  defendant, 
under  a  denial,  may  confine  himself  to  simply 
rebutting  the  evidence  of  the  plaintiff.  He 
need  not  show  that  he  has  any  title  whatever. 
It  is  sufficient  if  he  make  it  appear  that  the 

Elaintiff  has  no  title  or  interest  entitling 
im  to  the  possession  at  the  time  of  the  triaL 
He  mav  show  this  by  proving  that  the  title 
and  rignt  of  possession  is  in  some  third  per- 
son, except  in  the  case  of  public  lands,  in 
which  case  this  rule  is  qualified.  Moore  v. 
Tict,  22  Cal.  516;  Adams  on  Ejectment,  337- 
380  and  notes;  Coryell  v.  Cam,  16  Cal.  572. 

The  plaintiff  must  show  a  titie  or  right  of 
possession  existing  at  the  time  of  the  com- 
mencement of  the  suit.  Moore  v.  Tiee,  22 
Cal.  516;  Youni  v.  Hou>ell,  14  CaL  465;  Stark 
T.  Barrett,  15  Id.  361.  But  no  necessity  exists 
on  the  part  of  the  defendant  to  show  a  title  or 

S*  3;^ht  of  possession  existing  in  him  at  the  time, 
e  has  a  clear  right  to  3iow,  by  any  proper 
evidence,  that  at  the  time  of  the  trial  he  had 
the  title  or  rieht  of  possession,  and  this  is  suf- 
ficient to  deroat  the  plaintiff's  action.  Moore 
V.  Tiee,  22  CaL  516. 

Where  the  strict  legal  title  is  not  involved, 
and  the  plaintiff  relies  upon  a  right  to  recover 
founded  upon  a  naked  possession,  defendant 
may  defeat  a  recovery  oy  proving  that  the 
premises  were  abandoned  by  plaintiff  before 
the  alleged  entry  of  defendant,  and  were  there- 
fore at  the  time  of  the  entry  pubUei  juris,  and 
he  may  do  this  under  a  simple  denial  of  plaint- 
iff's right  to  the  possession.  In  such  case  the 
issue  is,  was  plaintiff  entitled  to  the  possession 
at  the  date  of  defendant's  entry  ?  And  any- 
thing which  shows  that  he  was  not  is  but 
matter  in  rebuttal,  and  competent  evidence  for 
the  defendant  under  the  denial,  upon  the  same 
principle  that  the  defendant  may  defeat  a  re- 
covery where  the  plaintiff  reUes  upon  strict 
title.  Wilson  v.  Cleaveland,  30  Cal.  200.  A 
defendant  setting  up  title  to  only  a  portion  of 
the  demanded  premises,  must  specify  the  part 
he  claims,  in  order  to  apprise  his  adversary  of 
it,  that  he  may  bring  nis  proofs  understand- 
ingly.  Anderson  v.  ^sk,  36  Cal.  633. 

Brron  and  defects  to  be  disregarded, 
475. 


Brtoppel,  1906. 


Bzeontor.    See  "Administrator,"  supra. 

Fraud.    See  426  n. ,  fk  161. 

In  defense  to  an  action  on  a  promissoiy 
note,  it  is  not  sufficient  to  plead  in  general 
terms  want  of  consideration,  and  that  the  note 
was  obtained  by  fraud.  The  answer  should 
set  out  the  circumstances  under  which  the  note 
was  given,  and  point  out  the  facts  which  con- 
stitute the  fraua.  Oushee  v.  Leavitt,  5  Cal.  161. 

Gold  coiu,  etc.,  allegation  as  to  money  be* 
ing  payable  in,  should  he  denied,  667. 

Hnsband  and  wife,  370,  371,  and  notes. 

Judgment  or  other  determination  of  a 
oonrt,  oflBcer,  or  board,  pleading,  456. 

Judgment,  foreign.  In  an  action  on  a 
judgment  obtained  in  a  New  York  court,  the 
answer  did  not  aUespe  that  an  appeal,  which  it 
alleged  had  been  taken  and  peitected  to  the 
New  York  Court  of  Appeals  Trom  said  judg- 
ment, had,  by  the  laws  of  New  York,  the  effect 
of  suspending  the  judgment  thus  appealed 
from,  or  of  staying  the  execution  thereof,  nor 
was  it  alleged  that  the  undertaking  on  such 
appeal  was  to  the  effect  that  the  sureties  there- 
on were  bound  in  double  the  amount  named 
in  the  judgment;  that  if  the  iudflnnent  appealed 
from,  or  any  part  thereof,  snocdd  be  amrmed, 
the  appellant  would  pay  the  amount  directed 
to  be  paid  by  the  juagment,  or  that  any  order 
was  entered  staying  proceedings  upon  or  exe- 
cution of  the  judgment.  The  court  held  the 
presumption  was  that  the  effect  of  the  alleged 
appeal  oy  the  laws  of  New  York  was  the  same 
as  in  this  State;  and  in  this  State  such  appeal 
would  not  stay  execution  or  proceedings  for 
the  collection  of  the  amount  of  the  judgment 
appealed  from,  pending  the  appeal,  nor  destroy 
or  weaken  the  lorce  and  effect  of  the  record  of 
the  judgment  as  evidence  of  the  facts,  or  mat* 
ters  necessarily  determined  thereby.  Whether 
by  an  appeaJ  m>m  a  judgment  in  which  appel- 
lant haa  given  an  undertaking  on  appeal,  in 
form  and  amount  sufficient  to  stay  proceedings 
for  its  enforcement,  the  effect  of  the  record  of 
the  judgment  as  evidence  was  thereby  sus- 
pended or  nullified,  waa  not  decided.  Taylor 
V.  Shew,  39  CaL  539. 

Justifioation.  An  execution  is  sufficient 
justification  to  the  sheriff  for  the  seizure  of 
the  property  of  the  debtor,  and  it  is  immate- 
riad  whether  the  property  be  in  the  actual 
possession  of  the  debtor,  or  in  the  possession 
of  parties  holding  it  for  his  benent.  But  if 
the  property  be  in  the  possession  of  a  stranger 
to  the  writ,  claiming  it  as  his  own  by  virtue 
of  a  transfer  to  him  of  the  debtor,  which  tpotdd 
prevent  the  latter  himself/rom  retaking  the  pos^ 
session,  the  officer  must  plead  not  only  the 
writ  but  the  judgment.  Biekerstaff  v.  thub, 
19  CaL  112;  Knox  v.  MarshaU,  19  CaL  622; 
Demiek  v.  Chapman,  11  Johns.  131;  Root  v. 
Chandler,  10  Wend.  Ill;  Elyy.  EhU,  3  Corns. 
506;  1  Saund.  R.  298;  Van  Ellen  v.  Hurst  A 
Cushing,  6  Hill,  311;  NobU  tk  Eastman  v. 
Holmes,  5  Hill,  195;  Thomburgh  v.  Hand,  7 
Cal.  554;  Olazer  v.  Clijt,  10  Cal.  304. 

Where,  in  an  action  against  the  sheriff  for 
taking  goods,  he  justifies  under  an  attach- 
ment against  a  third  person,  it  is  not  neces- 
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Bary  that  his  answer  should  9et  forth  minutely 
every  fact  relating  to  the  attachment  suit. 
An  answer  which  stated  the  time  of  com- 
mencement of  the  action,  the  names  of  parties, 
the  court,  and  that  the  goods  were  taken  hy 
virtue  of  a  writ  of  attachment  issued  therein, 
was  held  sufficient  T<ADdy  v.  EUm,  22  Cal.  651. 
In  trespass  quart  elatuum/rtgU,  where  the 
eomplaint  avers  matter  of  aggravation  after 
the  entry,  an  answer  justifying  the  a£[gravat- 
ing  matter,  but  admitting  plaintifi's  title  and 
possession,  doesnot  stateiacts  sufficient  to  con- 
stitute a  defense.  In  trespass  quare  claumm 
/reaii  an  answer  justifying  merely  because  the 
defendant  has  an  easement  on  the  land  con- 
tains no  defense.  Pico  v.  CoUnuu,  32  CaL  578. 
Process  regular  on  its  face  justifies  sheriff, 
262,  n.,  p.  90,  ante;  Pol,  C.  4187. 

Loava  and  Uo«iifl6  must  be  specially 
pleaded.  Afford  v.  Bamum,  45  CaL  485. 

Ubel.  Defendant  may  justify  and  allege 
mitigating  circumstances,  461. 

Umitatioiifl^  atatuie  o^  see  490,  n. 

Where  the  complaint  states  a  cause  of  action 
for  goods  sold  and  delivered,  and  a  bill  of 
items  is  annexed  to  the  same  as  an  exhibit, 
with  the  date  of  each  item,  an  answer,  which 
refers  to  the  exhibit,  and  avers  that  the  last 
item  only  is  within  two  years  previous  to  the 
commencement  of  the  action,  and  that,  except 
as  to  the  last  item,  no  action  has  adeemed  to 
said  plaintiff  by  reason  of  the  matter  men- 
tioned and  set  forth  in  said  complaint,  at  any 
time  within  two  years  next  i>receding  the 
eommencement  of  this  action,  is  a  good  an- 
swer of  the  Statute  of  Limitations  to  all  the 
items  except  the  last  The  words  * '  preceding 
the  commencement  of  this  action^  in  such 
answer  are  equivalent  to  the  words  preceding 
the  JpUng  <^  the  complahU,  Adams  v.  Patterson^ 
35  CaL  122.  As  to  pleading  the  statute,  458, 
post 

The  defense  of  the  Statute  of  Limitations 
must  generally  fail,  if  it  points  to  the  time  of 
filing  an  amended  and  not  the  original  com- 
plaint, as  the  period  of  time  at  which  the 
statute  is  claimed  to  have  barred  the  plaintiff. 
Lortnuina  v.  CamariUOf  45  CaL  128;  but  see 
473,  n.,  "Amendment of  Complaint." 

A  defendant  who  claims  the  benefit  of  an 
act  for  the  limitation  of  actions,  which  ap- 
plies only  to  a  particuhir  class  of  cases,  must 
nlead  it  spedally.  HoweU  v.  Rogers,  47  CaL 

MaUoioiia  proMcntloxi,  426,  n.,  p.  163.  In 
order  that  a  party  may  avail  himself  of  the 
defense  of  advice  of  counsel,  he  must  show 
that  such  advice  was  given  upon  a  fuU  and 
fair  statement  of  the  facts  witnin  his  knowl- 
edge.   BUes  V.  WyvMM,  7  Col.  257. 

The  ipivamen  of  the  action  of  malicious 
prosecution  is,  that  the  defendant  instituted 
the  criminal  prosecution  without  having  such 
a  knowledge  or  infonnfttion  of  the  circum- 
stances as  would  superinduce  in  the  mind 
of  a  reasonable  person  a  belief  that  the  de- 
fendant was  guilty. 

The  defense  must  be  that  the  prosecutor  did 
believe,  and  had  reasonable  grounds  to  be- 
lieve at  the  time,  that  the  accusation  he  made 
well  founded. 


It  is  not  sufficient  for  the  defense  to  prove 
that  facts  and  circumstances  existed^  which 
furnished  reasonable  ground  for  the  belief  that 
the  defendant  in  the  criminal  action  was 
guilty;  but  it  must  also  be  proved  that  the 
prosecutor  had  been  informea  of  those  facts 
and  circumstances,  and  that  he  believed  the 
facts  amounted  to  the  offense  charged. 

It  is  not  sufficient  that  the  defendant  knew 
or  was  informed  of  the  existence  of  facts  suf- 
ficient to  make  a  reasonable  person  believe 
that  the  partv  prosecuted  was  guilty;  but  he 
must  show  that  he  believed  he  was  guilty. 
Ha/rkrader  v.  Moore,  44  CaL  144,  145. 

Master  and  aerirant.  If ,  in  an  action 
brought  by  a  laborer  against  his  employer  to 
recover  damages  for  an  injury  sustained  by 
the  employer's  carelessness,  the  employer  re- 
lies for  a  defense  upon  the  fact  that  such  in- 
juries were  caused  by  the  negligence  or  im- 
proper conduct  of  a  fellow-servant,  an  aver- 
ment to  that  effect  should  be  made  in  the 
answer.  An  averment  that  the  plaintiff's  in- 
jury was  caused  by  his  own  negligence  does 
not  raise  such  issue.  Cotdm  v.  8,  F.  d:  S.  J.  B. 
jR.  Co.,  36  CaL  404. 

Ifll^oiiider.  May  be  pleaded  and  made 
ground  of  nonsuit  S.F.dfP.C.  Co,  v.  Snow,  49 
CaL  155. 

Mortgage,  726. 

Non-aaanrnpatt.  There  is  no  statute  author- 
izing an  action  to  be  brought  by  plaintiffs  in  a 
copartnership  or  firm  name.  If  this  is  done, 
for  example,  in  an  action  ex  contractu,  the  an- 
swer should  deny  the  contract  with  the 
plaintiffs;  and  when  proof  is  offered,  it  should 
oe  shown  that  the  contract  was  made  with  in- 
dividuals. Oilman  v.  Coagrove,  22  Cal.  357; 
Porter  v.  Cresaon,  10  Serg.  and  Rawle,  257; 
Pate  V.  ^acofi,  6  Muni  219. 

Non-Joiiider.  Aplea  of  non- joinder  of  neces- 
sary parties,  if  otnerwise  well  taken,  must 
prevail,  irrespective  of  whether  the  plaintiff 
theretofore  knew  of  the  existence  of  the  mat- 
ter pleaded  or  not  McDonald  v.  Backus,  45 
Cal.  264. 

Payment,  see  *'PromiasoTv  Note,"  infra. 
Where  defendant  averred  in  tne  form  of  rea- 
sons for  refusing  payment  when  an  account 
was  presented  to  nim  before  suit,  that  the 
principal  portion  was  composed  of  items  for 
printing  done  for  clients,  for  which  he  never 
became  personally  bound,  and  that  the  por- 
tion for  which  he  was  personaUv  liable  had, 
to  the  best  of  his  knowledge  and  belief,  been 
paid  and  satisfied,  and  therefore  he  pleaded 
payment  of  the  same;  this  was  held  to  be  a 
denial  of  indebtedness  for  a  portion  of  the  ac- 
count, and  a  plea  of  payment  for  the  balance. 
Caulfield  v.  Sanders,  17  CaL  571.  To  a  veri- 
fied complaint,  an  answer  that  prior  to  the 
commencement  of  the  action  defendant  satis- 
fied and  discharged  the  demand  for  which  he 
was  sued  by  payment  of  the  same  and  of  the 
whole  theieol,  is  proper,  although  defendant 
did  not  deny  tnat  ne  received  the  money,  nor 
did  he  deny  categoricallv  that  he  refused  to  pay 
the  same  to  the  plaintiff  after  demand  thereoL 
McDonald  ▼.  Davidson,  30  CaL  174. 
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PrasoriptUm.  Defendant  cannot  rely  upon 
prescription,  unless  it  is  set  up  in  bis  answer; 
and  prescription  or  adverse  user  will  not  ma- 
ture into  a  title  as  against  the  United  States; 
and  it  will  not  avail  as  a  defense,  unless  the 
user  has  been  adverse  for  the  requisite  period, 
alter  the  title  passed  from  the  United  states. 
Mathem  v.  Ftrrta,  45  Cal.  53. 

PromlMory  note.  It  is  necessary,  in  an 
action  on  a  promissory  note,  to  aUese  that  the 
note  has  not  been  paid;  and  the  plea  of  pay- 
ment does  not  admit  the  allegation  of  non* 
payment,  but  raises  an  issue  as  to  its  truth, 
being  a  material  allegation,  it  is  not  new  mat- 
ter to  aver  aflfirmatively  the  existence  of  the 
fact  thus  negatived  in  the  complaint.  Fr%9ch 
T.  Calar,  21  CaL  74. 

If  the  maker  of  a  note  conveys  land  to  the 
holder  as  collateral  security,  and  the  holder 
sells  the  notes  to  a  third  person,  and  conveys 
the  land  to  another  person  to  secure  his  own 
debt,  these  fiactsdonot  constitute  a  defense  in 
an  action  on  the  notes.  Kiel  ▼.  Reayt  50  CaL 
61. 

Qtitot  titia,  aotton  to.  Defendant  may 
disclaim,  739. 

Replevin,  see '' Claim  and  Delivery,"8upra. 

Shertfl^  see  "Justification,"  supra. 


Slander,  461. 

Btatate,  private,  pleading,  459. 

Btriklns  ont,  453. 

Bttpplemental  answer,  464. 

Tenant  In  oammon.  In  an  action  ai  eject- 
ment by  one  tenant  in  common  against  an- 
other, tne  latter  cannot  invoke  the  maxim,  eas 
dolo  malo  nou  orUur  aeUo,  nor  defend  upon  the 
ground  that  he  and  i>laintiff  entered  upon  the 
premises  wrongfully  in  the  first  instance.  A 
tenant  in  common  entering  and  remaining  in 
possession  as  such,  cannot,  as  against  lus  co- 
tenant,  assail  the  common  title,  or  call  its 
validity  in  question.  Bomheimer  v.  Baldtoinf 
42  CaL  28. 

Time  to  answer,  extension  (^  1054. 

Undue  inflnenoe,  etc.  If,  in  a  suit  on  a 
mortgage,  a  wife  seeks  to  avoid  her  mortgage 
on  the  ground  of  the  same  having  been  exe- 
cuted or  acknowledged  imder  the  compulsion 
or  undue  influence  of  her  husband,  she  must 
allege  such  to  be  the  fact  in  her  answer.  An 
allegation  that  she  did  not  acknowledge  it 
freely  and  voluntarily,  is  not  sufficient.  C/ofm. 
Life  Ina.  Co.  v.  McCormkk,  45  CaL  580. 

^97ritlng,^eetting  forth  an  answer,  effect  off 
448-9. 


488.  (47.)  The  oouDt6r-<5laim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant  and  againist  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause  of  action  arising 
also  upon  contract  and  existing  at  the  commencement  of  action. 

Mnat  ezlat  In  favor  off  dnjanaant  asalnat 
plalntiit  As  to  equitable  set-off,  Mr.  Justice 
Story  says:  "If,  nowever,  there  are  cross- 
demands  between  the  parties  of  such  a  na* 
ture  that  if  both  were  recoverable  at  law 
thev  would  be  the  subject  of  a  set-off,  then, 
and  in  such  a  case,  if  either  of  the  demands 
be  a  matter  of  equitable  jurisdiction,  the  set- 
off will  be  enforced  in  equity.  As,  for  ex- 
ample, if  a  le^al  debt  is  due  to  a  third  person 
from  the  nlaintiff,  which  has  been  dulv  as- 

Xed  to  nimself ,  a  court  of  emiity  will  set 
ihe  one  against  the  other,  u  both  debts 
could  properly  be  the  subject  of  a  set-off  at 
law."  The  learned  judge  cites  the  cases  of 
Clarke  v.  CoH,  1  Craig  &  Phillipe,  and  WO- 
Uams  V.  Davies,  2  Simons;  both  of  which  sus- 
tain the  test  NagUe  v.  Palmer,  7  CaL  54S. 

On  demurrer  to  a  complaint  which  chai^ged 
that  the  parties  each  recovered  a  judgment 
tn  rem,  against  the  property  of  the  other;  that 
defendant,  by  giving  a  bond  with  sureties 
which  he  knew  to  be  worthless,  deprived 
plaintiffs  of  their  lien  on  the  property,  against 
which  he  recovered  judgment;  that  defend- 
ant, as  well  as  the  sureties  on  his  bond,  were 
insolvent,  and  that  a  fraudulent  assignment 


Diamiailnfl^  aotion  ^vbere  ^?ffflf*t1^^-^1ll^^''_ 
081. 

Omission  to  set  np  oonnter-olalm  pre- 
vents future  action  thereon,  489. 

CroM  complaint,  difference  between  coun- 
ter-daim  and,  442,  n. 

Ckimponaated,  oroes-demands  deemed,  441. 

Connter-olaim  mnat  be  apaoiaUy  plead- 
ed. ffiek9  V.  Oreen,  9  CaL  76.  It  must  con- 
tain all  the  substantial  averments  necessary 
in  a  comphunt,  based  upon  the  same  cause  of 
action.  Qumn  v.  Smith,  49  Cal.  166.  Where 
there  was  nothing  in  any  of  the  matters  relied 
on  as  counter-claims  upon  which  a  separate 
suit  could  be  maintained,  the  court  held  that 
no  further  test  was  reouired  of  their  want  of 
availability  as  grounos  of  defense.  Reeae  v. 
ChrcUm^  19  CaL  160.  As  no  action  can  be 
maintained  for  money  paid  until  the  money 
has  been  actually  paid,  the  cotart  held  a  coun- 


ter-claim on  such  a  cause  of  action  bad,  where 
it  did  not  appear  that  the  money  had  been 
paid.    Wakeman  v.  Va/nderbiU,  3  CaL  a82L 
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4if  the  jttdgment  had  been  executed  for  the 
purpoee  of  defeating  plaintiffs'  right  to  set  off 
their  decree  against  it,  the  conrt  lield  that  it 
became  their  imperative  dnty  to  interfere  to 
prevent  the  coBBommation  of  a  fraud.  RmmU 
v.  CoiMDoy,  11  Cal.  101;  iSmuofi  ▼.  HaH,  14 
Johna.  74;  Oay  v.  Oay,  10  Paige  376.  The 
•claim  must  be  such  that  the  par^  pleadins  it 
might  obtain  a  jwvenl  jndgment  against  nia 
advenaiy  unon  it,  and  this  nndonbtedly  ex- 
dndes  a  jmnt  debt  as  a  set-off  against  a  sep- 
arate debt  Howard  v.  Skore^  20  CaL  281. 
But  although  the  parties  named  in  the  record 
of  two  judgments  are  not  the  same,  and 
therefore  a  court  of  common-law  jurisdiction 
could  not  make  the  set-off,  a  court  of  equity 
will  look  beyond  the  nominal  to  the  real 
parties  in  interest,  and  adjudicate  the  rij^hts 
of  the  parties  accordingly.  The  interposition 
of  a  trustee  will  not  prevent  a  court  of  equity 
from  reaching  the  cetMt  que  tnut,  when  all 
the  parties  are  before  it,  and  from  comnelling 
them  and  the  trustee  to  allow  a  set-on,  even 
though  such  relief  could  not  be  granted  by  a 
court  of  common  law.  WtUher  v.  JSedgurick,  8 
CaL  405;  MusseU  v.  Cotnoay,  11  CaL  93;  No- 
^m  V.  Palmer,  7  CaL  643;  Howard  v.  Shom, 
20  CaL  277.  Where  some  equity  intervenes 
independent  of  the  fact  of  mutual  uncon- 
nected debts,  equity  will  take  jurisdiction 
and  determine  the  matter  upoi^princitto  of 
mutual  equity.  Hohbs  v.  Ih^,  23  Cal.  627; 
Barb,  on  Set^,  190;  Lindsay  v.  Jackson,  2 
Paige,  581.  The  set-off  wiU  be  allowed  as 
between  the  real  parties  in  interest  regardless 
of  a  nominal  party.  Hobba  v.  Dt^,  23  CaL 
627;  O'Cfonnor  v.  Murpiiy,  1  H.  BL  657;  see 
2>H^  V.  Hobbs,  19  CaL  658.  Where  defendant 
sought  to  avail  himself  of  a  demand  by  way 
of  counter-claim,  not  in  favor  of  defendant 
alone,  nor  in  feivor  of  defendant  and  his  co- 
maker of  the  note  in  the  suit,  but  a  joint 
demand  in  favor  of  defendant,  his  co-obngor. 
and  one  Taylor,  a  stranfer  to  the  note  and 
suit,  and  there  was  no  lulegation  that  either 
the  defendant  or  the  makers  of  the  note  had 
acquired  Taylor's  interest  in  this  demand,  it 
was  held  not  available  as  a  defense,  and  a 
judgment  thereon  could  not  be  rendered  in 
lavorof  defendant  asdemanded.  Hook  v.  WhUe, 
36  CaL  301;  and  see  Stems  v.  Martin,  4  CaL 
229,  and  Oamion  v.  Dougherty,  41  CaL  663. 
Joint  and  sebazate  tUbts  cannot  be  set  off  at 
each  other  at  law,  and  there  is  no  good  reason 
for  the  application  of  a  different  rule  to  a 
claim  for  damages.  King  v.  Wise,  43  Cid.  635. 
Equity  will  not  set  off  the  claim  of  an  indi- 
vidual creditor  of  one  joint  owner  of  a  judg- 
ment against  the  judgment.  And  if  the 
judgment  be  partnership  assets,  the  individual 
creditor  has  no  claim  to  any  part  of  it  until 
adjustment  of  the  firm  accounts.  CoUins  v. 
Butler,  14  CaL  223. 

SabdMaloii*  1  and  2,  what  are  oanses 
of  aotloa  within.  In  a  suit  fot  services 
as  affent  c^  defendant  under  a  contract, 
defendant  in  answer  set  up  a  violation 
of  the  contract  on  the  part  of  plaintiff, 
and  also  certain  olher  matter,  amounting 
to  a  tort  on  his  part,  as  conspiracy  to  have  the 
property  of  defendant  sold,  and  bouffht  in  by 
mm,  drcniating  false  reports  that  defendant 
was  a  bankrupt,  ita  affairs  a  swindle,  etc     It 


was  held  that  this  latter  portion  of  the  answer 
was  properly  struck  out  on  motion  of  plaintiff. 
BatesY.  Sierra  Nevada,  etc, ^  Co.,  18  Cal.  171.  It 
has  been  said  that  an  imhquidated  claim  for 
damages  was  held  not  the  subject  of  offset, 
either  equitable  or  legaL  Ricketson  v.  Riehard' 
son,  19  Cal.  354.  But  in  a  subsequent  case, 
where  the  principal  and  cross-claim  were 
based  upon  the  same  contract,  the  court  held 
that  botn  might  be  considered  in  the  same  ac- 
tion, thouffh  the  damages  miffht  be  unliqui- 
dated; ana  if  the  juij  round  a  balance  in  favor 
€^  defendant,  he  might  have  judgment  and 
execution  therefor.  Stoddard  v.  Treadwell,  26 
CaL  305;  PaUison  v.  Richards,  22  Barb.  146; 
Olason  V.  Moen,  2  Duer,  639;  Spencer  v.  BcA* 
cock,  22  Barb.  326.  The  Code,  by  enumera- 
ting tests,  excludes  all  others  by  intendment. 
Stoddard  v.  Tread%DeU,  26  Cal.  305. 

Where  a  breach  of  a  contract  on  the  defend- 
ant's part  was  the  foundation  of  the  plaintiff's 
daim  for  damages,  and  the  counter-claim  for 
damages  arose  on  the  same  contract,  the  court 
held  tnat  it  could  be  interposed  by  the  defend- 
ant. Dennis  v.  BeU,  30  Cat.  252. 

In  replevin,  the  subject-matter  of  the  litiga- 
tion necessarily  consists  only  of  the  property 
mentioned  in  the  complaint;  and  itisnotcom- 

Setent  to  the  defendant  by  his  answer  to  intro- 
ttce  a  new  and  distinct  subpect-matter  of  litiga- 
tion, by  claiming  of  the  plamtiff  the  release  and 
return  of  other  and  distinct  personal  property, 
even  though  he  preseht  such  a  case  as  wouia 
have  enamed  him  to  recover  in  an  independ- 
ent action.  Lovensohn  v.  Ward,  45  Cal.  10. 

In  an  action  for  damages  for  an  assault  and 
battery,  a  libel  published  by  the  plaintiff  of 
and  concerning  the  defendant,  does  not  con- 
stitute a  counter-claim.  Ma^idougaUv.  Maguire, 
35  Cal.  274;  PaUison  v.  Richards,  22  Barb.  143; 
Murden  v.  Priment,  1  Hilton,  76;  Barhyte  v. 
Hughes,  33  Barb.  320;  Sehnaderbcek  v.  Worth, 
8  Abb.  38.  The  objection  is  not  waived  by 
the  failure  tp  demur.  The  ground  of  demur- 
rer is  not  a  misjoinder  of  defenses;  but  it  is 
that  the  matter  is  not  recognized  by  the  law  as 
a  defense  to  the  action.  The  party  mav  have 
an  independent  cause  of  action,  but  it  has  no 
relation  to  the  pending  action.  As  it  is  not 
recognixed  by  tne  law  as  a  defense,  the  objec- 
tion may  be  taken  at  any  time.  MaedougaU 
V.  Maguire,  35  CaL  274-281.  Damages  for  in- 
jury to  the  property  against  which  the  assess- 
ment was  issued  cannot  be  set  up  as  a  counter- 
claim in  an  action  to  recover  an  assessment 
for  the  improvement  of  a  street. 

The  court  said  this  doctrine  was  settled  in 
Emery  v.  San  Francisco  Oas  Co.,  28  CaL  345; 
Emery  v.  Brac^ord,  29  Cal.  75;  Nolan  v.  Reese, 
32  CaL  484;  and  Hinunelman  v.  Steiner,  38 
CaL  175,  that  the  owners  of  property  adjacent 
to  a  street  were  not  in  any  sense  parties  to 
the  contract  for  the  improvement  of  a  street, 
entered  into  by  a  contractor  with  the  superin- 
tendent of  streets;  that  the  assessment  was 
the  "  transaction  "  within  the  meaning  of  this 
section  out  of  which  the  cause  of  action  must 
arise,  out  of  which  the  defendants  are  author- 
ized to  set  up  as  a  counter-claim;  that  such  a 
demand  did  not  arise  out  of  the  assessment, 
nor  indeed  out  of  the  proceedings  upon  which 
it  is  based,  and  therefore  was  not  available  as 
a  counter-claim.  Himmelmann  ▼.  Spanagel,  39 
Cal.  389, 892. 
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Bqnitabla  defenaa  by  ^ray  off  covntar- 
olalm.  Equitable  defenses  may  be  interposed 
to  the  action  of  ejectment,  but  the  defendant 
in  such  cases  becomes  an  actor,  Bruck  v. 
Tucker,  42  Cal.  346,  with  res^ject  to  the  mat- 
ter presented  by  him,  and  his  answer  must 
contain  all  the  essential  averments  of  a  bill  in 
equity.  The  defense  to  an  action  of  ejectment 
must  meet  the  present  claim  of  the  plaintiff  to 
the  possession;  and  in  order  that  an  equitable 
defense  may  prevail,  the  equity  presented  must 
be  of  such  a  character  that  it  mav  be  ripened 
by  the  decree  of  the  court  into  a  legal  riffht  to 
the  premises,  or  such  as  will  estop  the  plaint- 
iff from  the  prosecution  of  the  action.  Such 
defense  can  only  be  interposed  where  the 
parties  to  the  action  are  sucn  as  would  be  re- 
quired to  a  bill  in  equity,  seeking  the  same 
relief.  Leetrade  v.  Barth,  19  Cal.  671,  673. 
Defendant  must  file  an  answer  which  in  maX' 
ter  of  allegation  would  be  agroodbill  inequity 
under  the  old  system.  Mamar  v.  Parsons,  19 
CaL  299.  He  need  not,  however,  conclude 
with  a  prayer  for  affirmative  relief  in  order  to 
make  his  defense  available.  An  eauitable 
cause  of  action  in  favor  of  the  defenoant,  in 
order  to  be  available  to  him  as  a  defense, 
must  be  one  which  has  not  been  barred  by  the 
Statute  of  Limitations.  Carpentier  v.  OaUand, 
30  CaL  443;  see  MeCattley  v.  Fulton,  44  Cal.  362. 

Where  the  owner  of  land  sold  the  same,  and 
covenanted  to  execute  a  warranty-deed  there- 
for on  payment  of  the  purcase-money,  and  the 
purchaser  took  and  held  actual  possession  and 
afterwards  paid  the  purchase-money,  it  was 
held  that  such  purcnaser's  or  his  grantee's 
equitable  title  was  a  sufficient  defense  to  an 
action  of  ejectment  under  the  leeal  title  by 
the  original  owner,  or  any  one  h(3ding  under 


him  with  notice.  TcUbert  v.  Singldcn,  42  Cal. 
391. 

If  one  who  has  contracted  to  buy  land  and 
pay  the  purchase-money  at  a  given  date  enter 
into  possession  and  makes  improvements^  but 
when  the  money  falls  due  refuses  to  pay  it  on 
demand  and  tender  of  a  deed  by  his  vendor, 
and  neglects  for  two  and  a  half  years  there- 
after  to  pay  the  money,  equity  will  not  permit 
him  to  set  up  the  contract  as  a  defense  when 
sued  in  ejectment  by  the  vendor.  In  such 
case,  the  mcts  that  during  the  two  and  a  half 
years  the  land  was  sold  by  the  sheriff  under  a 
judjgment  enforcing  a  mechanic's  lien,  in 
which  the  vendor  and  vendee  were  made  de- 
fendants, and  a  sheriff's  deed  vras  given  to  the 
purchaser,  who  afterwards  conve^^ed  to  the 
vendor,  do  not  convey  the  legal  title  to  the 
vendee  nor  create  an  equity  in  his  favor. 
Thorns  V.  Hammond,  46  Cal.  530. 

Where  Guedici,  Booto  and  others,  owners 
of  a  tract  of  land  in  common,  entered  into  a 
partition  agreement,  according  to  which  com- 
missioners were  to  divide  the  land  so  as  to  al- 
low Boots  to  retain  a  certain  portion  then  in. 
his  possession,  but  the  commissioners,  in  carry- 
ing out  the  agreement,  by  a  mistake  in  run- 
ning the  line  agreed  upon,  cut  off  a  portion  of 
Boots's  share  and  gave  it  to  Guedici,  and  the 
partition  deeds  executed  between  the  parties 
followed  the  lines  of  the  commissioners,  and 
the  mistake  was  not  discovered  until  after- 
wards; it  was  held  in  ejectment  b^^  Guedici 
afininst  Boote  for  the  stnp  so  by  mistake  cut 
off  of  his  portion,  that  the  facts  constituted  a 
good  equitable  defense,  and  that  upon  being 
properly  set  up  and  proved  Guedici  could  not 
recover.  Ouedusi  v.  Boots,  42  Cal.  452. 


489.  If  the  defendant  omit  to  set  np  a  counter-claim  in  the  cases  men- 
tioned in  the  first  subdivision  of  the  last  section,  neither  he  nor  his  as- 
signee can  afterwards  maintain  an  action  against  the  plaintiff  therefor. 

^97atver.  Apparently  upon  the  principle 
of  this  section  it  was  held  that  after  a  judg- 
ment against  a  defendant  it  was  too  late  for 
him  to  nle  a  bill  for  discovery  in  aid  of  his  de- 
fense, on  the  sround  that  it  was  meritorious 
and  lay  entirdy  within  the  knowledge  of  the 
other  party,  ^orm  v.  i>eii<ofi,  2  CaL  378.    Be- 


fore this  section  was  enacted,  it  had  been  held 
that  an  omission  to  assert  a  cross-claim  when 
a  demand  was  presented  for  payment,  did  not 
involve  a  waiver  of  the  counter-claim.  Lor- 
raine V.  Long.  6  CaL  453;  Stoddard  v.  Tread- 
weU,  26  CaL  308;  Hobbs  v.  Di^,  23  CaL  629. 


440.  (48.)  When  cross-demands  have  existed  between  persons  under 
such  circumstances  that,  if  one  had  brought  an  action  against  the  other,  a 
counter-claim  could  have  been  set  up,  the  two  demands  shall  be  deemed 
compensated,  so  far  as  they  equal  each  other,  and  neither  can  be  deprived 
of  the  benefit  thereof  by  ilie  assignment  or  death  of  the  other.    [Approved 

March  24;  took  effect  July  1,  1874.] 


CroM  demanflg  oompensated.  It  ap- 
peared in  an  action  upon  a  promissory  note, 
made  by  the  defendants  to  one  Mead,  that 
after  the  note  was  indorsed  and  tramtferred  bv 
Mead,  but  before  the  defendanto  had  knowl- 
edge of  that  fact.  Mead  and  defendants  had 
certain  business  dealings  by  which  he  became 
indebted  to  them  in  the  sum  of  1235.80,  and 
they  to  him  in  the  sum  of  $200.  The  defend- 
ants pleaded  their  account  as  a  set-off  to  ^e 
note,  and  when  the  plaintiff  sought  to  intro- 
duce evidence  to  prove  the  indebtedness  to 


Mead,  and  that  there  was  really  only  a  bal- 
ance of  $35.80  due  from  him.  the  defendanto 
objected  on  the  ground  that  the  evidence  waa 
irrelevant  and  incompetent,  because  the  plaint- 
iff had  not  pleaded  this  indebtedness.  The 
court  held  that  thero  was  no  error  in  the  rul- 
ing. The  two  demands  were  cross-demands, 
and  must  be  deemed  compensated  so  far  as 
they  equaled  each  other.  The  plaintiff  had 
no  opportunitv,  and  was,  therefore,  not  re- 
quired to  pleaa  the  demand  in  favor  of  Mead. 
Hart  V.  Cooper,  47  Cal.  78. 
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Chap.  IV.] 


Cross-Complaint. 


§§  441-442 


441.  (49.)  The  defendant  may  set  forth  by  answer  as  many  defenses 
and  counter-claims  as  he  may  have.  They  mast  be  separately  stated,  and 
the  several  defenses  must  refer  to  the  causes  of  action  which  they  are  in- 
tended to  answer,  in  a  manner  by  which  they  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of  the  several 
causes  of  action  stated  in  the  complaint  and  demur  to  the  residue. 

InoonslBtent  defenses.  If  the  truth  of  a 
fact  is  directly  averred  in  any  part  of  a  veri- 
fied pleading,  and  then  in  any  other  part  of 
the  same  pleading,  whether  in  the  statement 
of  several  causes  of  action  in  the  complaint, 
or  separate  defenses  in  the  answer,  the  same 
fact  IS  directly  contradicted  or  denied,  the 
person  verifying  it  is  guilty  of  perjuiy,  for 
i)oth  cannot  be  true;  and  the  averment  which 
bears  most  strongly  against  the  party  so 
v^eading  will  be  taken  as  true  upon  the  triaL 
Dui  there  are  numerous  cases,  and  they  are 
the  most  frequent  in  practice,  when  the  aver- 
ments are  not  directly  contradictory;  and  if 
they  can  properlv  be  considered  as  conflicting 
at  all,  it  is  only  oy  implication  of  law.  As  for 
instance,  such  defenses  as  set-off,  counter- 
claim, discharge  in  insolvency  or  bankruptcy, 
the  Statute  of  Limitations,  and  the  like,  m 
which  matters  in  avoidance  of  the  plaintiff's 
claim  are  set  up,  when  coupled  with  a  denial 
of  the  plaintiff's  cause  of  action.  In  a  legal 
sense,  such  defense  admits,  so  far  as  that 
defense  is  concerned,  that  the  plaintiff  had  a 
cause  of  action,  but  that  it  has  since  been  sat- 
isfied, discharged,  or  barred  in  the  manner 
set  forth.  A  defendant,  sued  upon  an  aUegMl 
contract,  might  very  properly  deny  under 
oath  that  he  ever  made  the  contract,  and  at 
the  same  time  plead  one  or  more  of  these  de- 
fenses, and  it  oftentimes  be  very  unjust  to 
preclude  him  from  so  doing.  It  would  be 
gross  injustice  if,  because  the  defendant  con- 
scientiously denied  the  contract,  he  should  be 
thereby  precluded  from  showing  a  full  dis- 


charge in  insolvency  or  bankruptcy,  or  that 
the  demand  was  barred  by  the  Statute  of  Lim- 
itations. In  cases  where  such  defenses  are  set 
up,  it  is  assumed  that,  for  the  purpose  of  that 
particular  defense,  the  allegations  of  the  com- 
plaint are  admitted.  It  is  similar  to  the  rule 
m  the  case  of  a  demurrer.  Yet  because  the 
demurrer  has  been  filed  to  a  verified  com- 
plaint, it  is  never  treated  as  an  admission  by 
the  party  demurring  of  any  fact  in  any  subse- 
quent proceeding  in  the  action.  There  may 
be,  ana  no  doubt  often  are,  cases  where  par- 
ties make  reckless  statements  in  verified 
pleadings.  In  such  cases,  courts  ought  to 
aeal  severely  with  the  parties,  and  yet  it 
ought  not  to  be  carried  so  far  as  to  prevent 
parties  from  setting  up  separate  defenses — a 
right  plainly  secur^  by  the  statute.  BeU  v. 
Brovm,  22  Cal.  678-9.  In  an  action  of  eject- 
ment where  defendants  in  their  sworn  an- 
swer denied  being  or  having  been  in  posses- 
sion, though  in  another  defense  separately 
pleaded,  they  set  up  that  they  were  in  charge 
of  a  lighthouse  on  tne  premises  as  emplo^^s  of 
the  United  StateiS;  ana  on  the  trial  plaintiff 
relyinff  upon  the  answer  to  show  possession, 
offerea  no  evidence  to  show  the  possession  of  the 
defendants,  it  was  held  that  a  nonsuit  for 
failure  to  show  possession  in  defendants  was 
correct.  Though  two  defenses  separately 
pleaded  may  be  inconsistent  the  plaintiff  can- 
not disregard  them,  or  either  of  tnem,  on  the 
trial;  there  is  no  distinction  in  this  respect  be- 
tween verified  and  unverified  pleadings.  Buhne 
V.  CorbeU,  43  CaL  264. 


442.  Whenever  the  defendant  seeks  affirmative  relief  against  any  party, 
relating  to  or  depending  upon  the  contract  or  transaction  upon  which  the 
action  is  brought,  or  affecting  the  property  to  which  the  action  relates,  he . 
may,  in  addition  to  his  answer,  file  at  the  same  time,  or  by  permission  of 
the  court  subsequently,  a  cross-complaint.  The  cross-complaint  must  be 
served  upon  the  parties  aflfected  thereby,  and  such  parties  may  demur  or 
answer  thereto  as  to  the  original  complaint.    [Approved  March  24;  effect  July  1, 

1874.] 


GroflB-complaint,  what  is  matter  for. 
Where  matters  which  are  proper  matters  of 
defense  are  pleaded  as  sucn,  they  should  be 
regarded  only  as  such,  notwithstanding  a 
prayer  for  affirmative  relief  at  the  conclusion 
of  the  answer.  To  constitute  a  cross-com- 
plaint, the  matters  of  the  cause  of  complaint 
must  be  separatel^r  stated  as  a  cause  of  action 
against  theplaintiff,  and  not  as  a  defense  to 
the  plaintiff^  cause  of  action.  Doyk  v.  Frank' 
Uh,  40  CaL  110;  and  see  Jones  v.  Jones,  38  CaL 
585;  Blum  v.  JRobertson,  24  CaL  141. 

Where  defendant's  answer  was  styled  by 
himself  a  "  counter-claim'*  and  not  a  "  cross- 
complaint,''  which  latter,  in  the  court  of  ap- 


peal, he  said  it  was,  the  court  declined  to 
allow  him  to  assert  for  the  first  time  that  his 
answer  was,  after  all,  a  "  cross-complaint; " 
that  its  allegations  were  not  denied  by  plaint- 
iff, and  that  as  a  consequence  he  was  entitled 
to  judgment.  MeAbee  v.  Randall,  41  CaL  137. 
A  cross-complaint  must  like  a  complaint 
state  facts  sufficient  to  entitle  the  pleader  to 
affirmative  relief,  and  it  cannot  be  helped  out 
by  the  averments  of  any  of  the  other  plead- 
ings in  the  action.  Like  a  complaint,  it  must 
itself  contain  all  the  reouisite  racts.  CoUins  v. 
Bartlett,  44  CaL  381;  Kreichbaum  v.  MeUon, 
49  CaL  55;  and  see  438  notes.  If  defendant 
omit  to  set  up  a  eounter'daim  it  is  waived,  439. 
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§§  443-446     Demurrer  to  Answer:  Verification.  ^^^^  ^^*  titlk  vi. 

Demurrer  to  oroeikoomplaJnt,  see  490,        Oxigiiial  oomplatnt,  426,  427,  and  notes. 

and  notes.  ^  .  .         ^ 

DlamiMlns  eotikm  wbere  potmter-olatni. 

Answer  to  oroae-oomplaliit,  see  437-441,     581. 

and  notes. 

CHAPTER  V. 

DEMURBEB  TO  ANSWER. 

Sectiok  448.  When  plaintiff  may  demnr  to  answer. 
444.  Grounds  of  demurrer. 

448.  (50.)  The  plaintiff  may,  within  the  same  length  of  time  after  ser- 
vice of  tiie  answer  as  the  defendant  is  allowed  to  answer  after  service  of 
summons,  demur  to  the  answer  of  the  defendant,  or  to  one  or  more  of  the 
several  defenses  or  ooonter-claims  set  up  in  the  answer.    [Approved  March 

24;  effect  July  1,  1874.] 


raise  the  objection  in  the  Supreme  Court 
that  the  answer  is  insufficient  in  this  respect. 
WhUe  y.  S.  S.  etc.  Co.,  SO  CaL  417. 

Demurrer  to  oomplflint,  430  and  notes. 

Bervloe  of  demurrer,  466, 

Time  to  demur,  eactending,  1054. 

Time  to  answer  'when  demurrer  over- 
ruled  begins  to  run  from  service  of  notice  of 
decision,  476. 

Prooeedhigs  fn  Spanish  language,  185^ 
1056. 

Abbrevlatioos  and  numerals,  186. 


^97atver.  Though  434  provides  that  with 
oertain  exceptions  if  no  objection  be  taken, 
either  by  demurrer  or  answer,  defendant  must 
be  deemed  to  have  waived  the  same  (t.  e.,  ob- 
viously, an  objection  to  the  complaint),  there 
is  no  correspondinff  provision  with  regard  to 
the  demurring  to  the  answer.  Though  under 
434  the  objection  that  the  complaint  does  not 
state  sufficient  facts  to  constitute  a  cause  of 
action  may  be  taken  at  any  time  (see  notes  to 
434),  the  Supreme  Court  seem  to  consider 
this  is  otherwise  as  to  the  answer.  King  v. 
Davie,  34  CaL  106;  see  Crane  v.  Hunter,  28 
N.  Y.  396. 

,  If  a  cause  is  tried  upon  the  theory  ihat  the 
answer  denies  the  allegations  of  the  com- 
plaint, the  plaintiff  will  not  be  permitted  to 

444.  The  demurrer  may  be  taken  upon  one  or  more  of  the  following 
groands:  • 

1.  That  several  causes  of  counter-claim  have  been  improperly  joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a  defense 
or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  uncertain. 

Orounds  of  demurrer,  see  corresponding  subdivisions  of  430  and  notes. 


CHAPTER  YI. 

verification  of  pleadings. 


6Ea  446.  Verification  of  pleadings. 

447.  Cop^  of  written  instrument  con- 
tamed  in  complaint  admitted, 
unless  answer  is  verified. 


Sec  448.  When  defense  is  founded  on  written 
instrument  set  out  in  answer,  its 
execution  admitted,  unless  de- 
nied by  plaintiff  under  oath. 
449.  Exceptions  to  rules  prescribed  by 
two  preceding  sections^ 


446.  (51,  62,  65.)  Every  pleading  must  be  subscribed  by  the  party  or 
his  attorney;  and  when  tiie  complaint  is  verified,  or  when  the  State,  or 
any  officer  of  the  State,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified,  unless  an  admission  of  the  truth  of  the  complaint  might 
subject  the  party  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
State,  in  his  official  capacity,  is  defendant.  In  all  cases  of  a  verification 
of  a  pleading,  the  affidavit  of  the  party  must  state  that  the  same  is  true  of 
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§446 


his  own  knowledge,  except  as  to  the  matters  which  are  therein  stated  on 
his  information  or  belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true;  and  where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts  are  within  the 
knowledge  of  his  attorney  or  other  person  verifying  the  same.  When  the 
pleading  is  verified  by  the  attorney,  or  auy  other  person,  except  one  of 
the  parties,  he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  by  one  of  the  parties.  When  a  corporation  is  a  party^  the  verifica- 
tion may  be  made  by  any  officer  thereof. 

Sf^pnatord  to  pleadings.  In  a  case  of 
Pollock  y.  Pollock,  the  compIaiDt  was  a  printed 
blank,  and  the  blanks  were  filled  np  d^  the 
clerk  of  the  court  at  the  request  of  the  plaintiff, 
but  no  name  was  subscribed  at  the  end  of  the 
complaint  until  the  next  day,  and-  after  an 
attachment  had  been  issued  on  the  complaint 
and  levied,  it  was  then  signed  by  the  clerk, 
**R.  M.  Adams,  Plaintiff's  Attorney.**  Adams 
was  not  a  licensed  attorney,  but  was  the  at- 
torney-in-fact of  John  Pollock.  The  court 
held  the  complaint  and  all  proceedings  thereon 
void.    Dixey  v.  Pollock,  8  CaL  572. 

Where  an  answer  had  the  signature  of  the 
attorney  of  record,  and  that  <»  an  associate 
attorney  attached  to  it,  the  court  declined  to 
strike  it  out.  The  court  will  not  try  the  ques- 
tion whether  the  signature  of  the  attorney  of 
record  was  put  there  by  himself,  or  by  his 
associate  without  his  authority.  There  is 
nothing  in  the  case  of  the  Commimonera  of  the 
Funded  Debt  qf  San  Jow,  v.  Younqtr,  29  Cal. 
147,  which  is  counter  to  this  view.  WiUeon  v. 
Cleaffeland,  30  CaL  192,  200. 

A  judgment  is  not  void  or  erroneous  be- 
cause the  name  of  the  plaintiff's  attorney  at- 
tached to  the  complaint  is  printed,  instead  of 
being  written.  Hancock  v.  Bowman,  49  CaL 
413.  It  had  been  previously  held  that  cou- 
pons of  bonds  might  be  signed  by  a  printed 
Jac'rnmile  of  the  autograph  adopted  by  the 
maker  for  that  purpose.  Pennington  v.  Baehr, 
48  CaL  565. 


Attorney's  power  to  bind  olient,  283. 

Faflure  to  verify  answer  to  ▼erified 
complaint.  Where  the  complaint  is  verified 
the  failure  of  the  defendant  to  answer  is  an 
admission  of  the  facts  charged.  No  proof  is 
necessarv  to  enable  the  court  to  render  judg- 
ment. Tuolumne  B.  Co.  v.  Patterson,  1*8  Cu. 
416.  The  residence  of  defendant  in  another 
county,  at  a  great  distance  from  the  place  of 
trial,  and  the  consequent  inability  of  counsel 
to  obtain  his  affidavit  at  the  time  it  became 
neoessaiy  to  file  the  answer,  is  not  n-ound  for 
not  veri^Lng  the  answer,  but  merely  for  ob- 
taining an  extension  of  the  time  for  answer- 
ing. An  answer,  without  a  verification,  to  a 
complaint  duly  verified,  may  be  stricken  out 
on  motion;  and  application  for  judgment,  as 
upon  a  default,  may  be  made  at  the  same 
tmie.  Drum  v.  WkUing,  9  Cal.  423;  Strout  v. 
Curran,  7  How.  Pr.  36.  But  if  plaintiff  goes 
to  trial  on  the  merits,  without  objection  to 
non-verification  of  an  answer,  he  will  not  be 
allowed  to  raise  the  point  in  the  appellate 
court.  McCuUoughY.  Clark,  41  CaL  298.  The  ob- 


ject of  the  Code  was  to  narrow  the  proofs  upon 
the  trial;  and  to  accomplish  this  end  the 
plaintiff  was  allowed  to  verify  his  complaint, 
and  thus  compel  the  defendant  to  deny  speci- 
fically each  separate  allegation.  There  may 
exist  the  best  of  reasons  for  a  different  rule  of 
pleading  where  a  municipal  corporation  is  a 
defendant;  but  the  Code  makes  no  distinction. 
Oas  Co.  V.  San  Francisco,  9  Cal.  453. 

If  no  objection  taken  to  verification,  is  the 
same  waived?  434  and  n. 

Evidenoe  against  defendant,  answer  as. 

In  a  verified  answer,  an  evasion  of  the  con- 
trolling fact  in  issue  is  a  strong  circumstance 
against  the  defendant.  Baker  v.  Baker,  13  CaL 
87. 

Form  oi  Tttlfioatlon.  A  verification  to 
an  answer  was  as  follows:  ' '  William  H.  Pat- 
terson, one  of  the  defendants,  being  sworn, 
says  his  co-defendant,  Frisbie,  left  this  State 
for  the  State  of  New  York,  before  the  com- 
plaint herein  was  filed,  and  is  not  in  this 
State;  that  the  foregoing  answer  is  true  of 
this  defendant's  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  upon  the  in- 
formation and  belief  of  defendants,  and  as  to 
those  matters  he,  this  defendant,  believes  the 
same  to  be  true."  This  verification,  thoug)i 
not  complying  in  form  with  the  exact  lan- 
guage of  the  statute,  was  held  sufficient  to 
entitle  the  answer  to  be  considered  as  an  affi- 
davit on  application  for  injunction,  and  as 
such  it  was  offered.  Ely\,  Frisbie,  17  CiJ.  251. 

In  an  action  of  ejectment,  with  a  prayer  for 
an  injunction  to  restrain  waste,  the  coxnplaint 
was  verified  as  follows:  **  William  H.  Patter- 
son, one  of  the  plaintiffs,  being  sworn,  says 
the  foregoing  complaint  is  true  of  his  o^iti 
knowledge,  except  as  to  the  matters  therein 
stated  on  the  information  and  belief  of  plaint- 
iffs, and  as  to  those  matters  he  believes  it  to 
be  true."  The  court  said  the  verification  to 
the  complaint  complied  with  the  statute,  treat- 
ing the  complaint  as  a  pleading  in  an  action 
of  ejectment.  A  somewhat  different  form, 
amounting  in  substance  to  the  same  thing, 
was  prescribed  by  the  old  Practice  Act,  where 
an  injunction  was  sought  upon  the  complaint. 
In  the  latter  case,  the  affidavit  was  reauired 
to  state,  that  the  person  making  the  oatn  had 
read  the  complaint,  or  heard  the  complaint 
read  and  knew  the  contents  thereof,  though 
without  the  use  of  these  words;  the  court  said 
a  knowledge  of  the  contents  of  a*  pleading 
was  affirm^  by  every  one  who  undertook  to 
swear  to  its  truth,  and  the  court  held  the  com- 
plaint properly  verified.    If  the  pleading  does 
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Verification, 
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not  contain  a  statement  of  any  matters  on  in- 
formation or  belief,  there  can  be  no  occasion 
for  any  expression  of  belief  in  the  affidavit  as 
to  such  matters.  The  object  of  the  verifica- 
tion is  to  insure  good  faith  in  the  averments 
of  the  party.  If  he  aver  matters  po«itively, 
the  verification  will  be  sufficient  if  nis  affida- 
vit state  that  the  pleading  is  true  of  his  own 
knowledge;  if  he  aver  matters  "upon  infor- 
mation and  belief,"  or  "u{>on  information  or 
belief/'  the  verification  will  be  sufficient  if 
his  affidavit  state  that  as  to  the  matter  thus 
alleged  he  believes  the  pleading  to  be  true. 
To  require  anything  further,  would  be  to  sink 
the  evident  spirit  and  object  of  the  statute 
into  a  mere  observance  of  its  letter.    Verifi- 


cation by  one  of  several  plaintiffs  is  sufficient 
Patterson  v.  Ely,  19  CaL  30,  35,  40.  A  verifi- 
cation  of  a  pleading,  averring  that  the  state- 
ment is  true,  except  as  to  matters  therein  set 
forth  on  information  and  belief,  and  as  to 
those  matters  affiant  believed  it  to  be  true,  is 
a  substantial  compliance  with  the  statute. 
Kirk  V.  Rhoades,  46  Cal.  403. 

Verification,  before  w^hcm  swom,  128, 
177, 1 79,  2093.  Any  person  authorized  to  take 
affidavits.  KuMand  v.  Sedgwick,  17  Cal.  128. 
The  attorney  of  a  party,  id  a  notary,  may,  it 
seems,  administer  the  oath.  Pfe^er  v.  Ri^ 
13  Cal.  643. 

• 

Amendment  by  verifying,  473  n. 


447.  (53.)  When  an  action  is  bronght  npon  a  written  instrument,  and 
the  complaint  contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instrument  are  deemed 
admitted,  unless  the  answer  denying  the  same  be  verified. 

Written  instrument,  what  is.  The  Prac- 
tice Act  of  1850,  S.  62,  provided  as  follows: 
"When  any  complaint  or  answer  is  founded 
on  any  instrument  of  writing  which  is  alleged 
to  have  been  signed  by  the  j>arty,  the  signature 
shall  be  considered  as  admitted,  unless  denied 
by  such  party  upon  oath."  In  an  action  by  in- 
dorsee against  maker,  on  a  promissory  note, 
hdd,  that  the  above  section  ^A  not  apply  to 
the  signature  of  the  indorser,  who  was  not  a 
party  to  the  action:  Grogan  v.  Buckle,  1  Cal. 
159;  reheard  and  decided  the  same  way,  Id. 
194;  approved.  Youngs  v.  Bell,  4  Cal.  202.  In 
an  action  against  the  administrator  of  the  per- 
son who  signed,  held,  that  under  above  stat- 
ute defenduit  was  not  bound  to  deny  the  de- 
ceased's signature  on  oath,  but  it  must  be 
proved  by  plaintiff.  IfecUh  v.  Lent,  1  CaL  411. 

In  an  action  by  the  indorsee  of  a  promis- 
Bory  note  against  the  maker,  the  court 
called  attention  to  the  fact  that  the  action  was 
not  against  the  indorser,  but  upon  the  note 
against  the  maker;  the  indorsement  was  al- 
leged to  show  a  deraignment  of  title  to  the 
instrument  sued  on  merely,  and  the  indorse- 
ment was  not  therefore  a  written  instrument 
upon  which  the  action  was  brought,  and  tliere 
was  no  good  reason  for  requiring  defendant  to 
deny  under  oath  a  matter  of  which  he  was 


not  presumed  to  have  any  knowledge.  Had 
the  action  been  against  the  indorser,  on  his 
indorsement,  as  to  him,  it  doubtless  would 
have  been  upon  a  written  instrument  within 
the  meaning  of  the  act.  Mahe  v.  Beynolds^  38 
CaL  560,  562. 

Non-verifioatlon  oi,  answer,  effect  o£  If 
the  complaint,  verified  or  not,  contains  a  oopj 
of  the  instrument  upon  which  the  action  is 
brought,  and  an  answer  denying  the  execution 
of  it  18  not  verified,  the  due  execution  of  the 
bond  is  admitted  by  defendant.  8a/crameniU> 
Co,  V.  Bird,  31  CaL  73;  Corcoran  v.  Doll,  32 
CaL  88.  There  can  be  in  such  cases  no  issue 
of  fact  upon  the  tenor  or  effect  of  the  instru- 
ment, and  a  finding  upon  these  matters, 
whether  it  agrees  or  disagrees  with  the  terms 
of  it,  is  wholly  nugatory.  Burnett  v.  Steams, 
33  CaL  473. 

Doouraents,  pleading  by  reference.  Rec- 
ords and  papers  cannot  be  made  a  part  of  a 
pleading  by  merely  referring  to  them,  and 
praving  that  the]^  may  be  taken  as  a  ]>art  of 
sucn  pleading,  without  annexing  the  originals 
or  copies  as  exhibits,  or  incorporating  them 
with  it  so  as  to  form  a  part  of  the  recora  in  the 
cause.  People  y.  Dela  Ouerra,  24  CaL  78. 


448.  (54.)  When  the  defense  to  an  action  is  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instrument  are  deemed 
admitted,  unless  the  plaintiff  file  with  the  clerk,  within  ten  days  after 
receiving  a  copy  of  the  answer,  an  affidavit  denying  the  same,  and  serve  a 

copy  thereof  on  the  defendant.     [Approved  March  24;  effect  July  1,  1874.  J 


AflBdavlt  denying  eaceoatlon;  omlfloion  to 
file.  Defendant  justified  a  trespass  under  a 
contract  between  the  superintendent  of  streets 
and  the  owner  of  the  major  part  of  the  front- 
age of  the  lands  liable  to  be  assessed  for  the 
payment  of  the  expenses  of  the  work,  and  a 
copy  of  the  contract,  together  with  the  assign- 
ments thereof  to  the  defendants,  was  annexed 
to  the  answer.  No  affidavit  was  filed  by  the 
plaintiff,  and  the  court  held  that  an  instru- 


ment is  genuine  which  is  in  fact  what  it  pur- 
ports to  oe;  and  it  is  only  executed  when  the 
parties  thereto  have  signed  and  delivered  it  in 
the  mode  prescribed  by  law.  That  the  con- 
tract in  this  case  must  be  deemed  to  have  been 
a  contract  made  by  and  between  the  superin- 
tendent of  streets,  and  the  owners  of  the  major 
part  of  the  frontage  of  the  lots,  etc,  and  to 
nave  been  duly  executed  by  the  parties  there- 
to. Sloan  V.  Diggins,  49  CaL  40, 41. 
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448.  (54.)  But  the  execution  of  the  instruments  mentioned  in  the  two      ^ 
preceding  sections,  is  not  deemed  admitted  by  a  failure  to  deny  the  same  *  ^  J-  A 
under  oath,  if  the  party  desiring  to  controvert  the  same,  is,  upon  demand,  '  ^  0 
refused  an  inspection  of  the  original. 


CHAPTER   Vn. 

GENERAL  RULES  OF  PLEADING. 


Sec.  452.  ^leadingB  to  be  liberaUy  construed. 

453.  Sham  and  irrelevant  answen,  etc., 

may  be  stricken  out. 

454.  How  to  state  an  account  in  plead- 

ings. 
455w  Description  of '  real  property  in  a 
pleading. 

456.  JudCTients,  how  pleaded. 

457.  Conoitions  precedent^   how  to  be 

pleaded. 

458.  Statute  of  Limitations,  howpleaded. 

459.  Private  statutes,  how  j^eaded. 


Sec.  460.  Libel  and  slander,  how  stated  in 
complaint  Not  necessary  to  al- 
lege or  prove  special  damages. 

461.  Answer  in  such  cases. 

462.  Allegations  not  denied,  when  to  be 

deemed  true.   When  to  be  deemed 
controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint   and   an- 

swer. 

465.  Pleadings  subsequent  to  complaint 

must  be  filed  and  served. 


452.  (70.)  In  the  construction  of  a  pleading,  for  the  purpose  of 
determining  its  effect,  its  allegations  must  be  liberally  construed,  with  a 
▼iew  to  substantial  justice  between  the  parties. 


LiberaUy  constmed,  aUegationa  are  to 
be.  When  the  charter  of  a  city  requires  work 
in  the  improvements  of  streets  to  be  done  by 
contract,  or  b^  the  owners  of  adjacent  lots, 
and  an  action  is  brought  a^inst  the  city  for 
an  injury  sustained  by  negligence  in  the  work 
on  such  improvements,  an  averment  in  the 
complaint  that  the  work  was  being  done  at  the 
instanjoe  of  the  city,  will  be  construed  as  al- 
leging that  the  work  was  being  done  as  the 
charter  directed.  JTraiue  v.  SacramenUt^  48 
GaL221. 

In  an  action  against  the  sureties  on  an  offi- 
cial bond,  if  the  defendants  allege  in  their 
answer  that  they  signed  with  the  express  un- 
derstanding that  the  bond  should  be  signed 
by  certain  other  persons,  naming:  them,  with- 
out stating  that  this  understanding  was  with 
the  obligee,  it  will  be  presumed  that  the  un- 
derstancung  was  with  the  principal  in  the 
bond.  TidbaU  v.  HaUey,  48  Cal.  610.  But  it 
has  always  been  held  that  the  law  supposes 
that  every  suitor  will  state  his  case  as  strongly 
as  the  facts  warrant;  and  therefore,  that  a 
pleading  is  taken  moist  strongly  against  the 
party  making  it  Snotov,  HaMead^  1  Cal.  361; 


Chipman  v.  'Emerie,  5  CaL  60;  Diekkuon  ▼. 
Maguire,  9  Cal.  50;  Oreen  v.  CoviUaud,  10  Cal. 
322;  Guy  v.  Wcukbum,  23  Cal.  112;  Landers 
V.  BoUoky  26  CaL  418;  De  Castro  v.  Clark,  29 
Cal.  16;  Moore  v.  Besae,  30  CaL  572.  This 
rule  applies  where  the  pleader  stands  upon 
his  pleading,  maintains  its  sufficiency  in  Taw 
in  tne  presence  of  a  demurrer,  or  other  hostile 
attack;  but  where  the  pleader  confesses  that 
his  pleading  is  bad,  and  that  it  imperfectly 
and  ambiguously  expresses  his  meaning  and 
intent,  and  therefore  appeals  to  the  mercy  of 
the  court  to  be  allowea  to  amend  it  "in  fur- 
therance of  justice,"  the  rule  does  not  apply. 
Nevada  Co.  &  S.  C.  Co,  v.  Kidd,  28  Cal.  684. 
And  it  has  been  held  that  answers  in  abate- 
ment are  to  be  strictly  construed.  Larco  v. 
Clem^rUSy  36  CaL  134;  see  Tkompaon  y.  Lyon, 
14  Cal.  42. 

Sabstantial  jnstloe.  This  is  substantial 
legal  justice,  to  be  ascertained  and  determ- 
ined oy  fixed  rules  and  positive  statutes,  and 
not  the  abstract  and  varying  notions  of  canity 
which  may  be  entertained  by  each  indiviauaf. 
Stevens  v.  Boss,  1  CaL  98. 


453.  (50,  67.)  Sham  and  irrelevant  answers,  and  irrelevant  and  re- 
dundant matter  inserted  in  a  pleading,  may  be  stricken  out,  upon  such 
terms  as  the  court  ma;,  in  its  discretion,  impose. 

reach  or  cure  the  defect,  the  objection,  it  is 
presumed,  may  be  taken  by  demurrer.  Klink 
V.  Cohen,  13  Cal.  623-5;  Uridias  v.  Morrell, 
25  Cal.  37. 


Chamben^  district  judges'  power  to  strike 
oat  cannot  be  exercised  at.  Larco  y.^Casa- 
tweawh  30  CaL  660. 

StrHdiig  out  generaUy.  Oreen  v.  Palmer, 
15  Cal.  414.  If  inconsistent  defenses  be  set 
up,  the  defect  must  be  reached  by  motion  to 
stnke  out,  or  in  some  cases  by  demurrer. 
And,  if  no  objection  be  taken  to  an  answer 
on  this  ground,  defendant,  on  the  trial,  may 
reljr  on  any  of  his  defenses.  If  a  motion  to 
stnke  out  the  objectionable  matter  cannot 


£lham  and  irrelevant  answers.  A  suit  was 
brought  upon  a  promissory  note,  and  the  only 
defense  was  a  plea  of  pavment.  The  plead- 
ings were  not  verified,  and  no  issue  was  taken 
upon  the  matters  set  forth  in  the  affidavits, 
which  showed  that  the  plea  was  not  only  un- 
true, but  put  in  for  the  sole  purpose  of  delay. 
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On  its  face  it  constituted  a  perfect  defense, 
but  it  was  false  in  fact,  and  was  interposed 
in  bad  faith.  The  court  held  that  this  was 
precisely  the  kind  of  answer  to  which  the 
statute  referred.  Qostorfs  v.  Tcuifft^  18  Cal. 
387;  Piercy  v.  Sabin,  10  Cal.  22;  The  People  v. 
McCumber,  18  N.  Y.  315.  But  they  also  held 
that  if  the  defense  be  bona  Jide,  the  affidavit 
of  the  defendant  to  that  effect  will  be  a  suffi- 
cient answer  to  any  attempt  to  strike  it  out. 
Oostor/8  V.  Taaffe,  18  CaL  387. 

While  it  is  true  that  a  general  denial  if 
falsely  interposed,  or  the  general  issue  at  com- 
mon law,  if  falsely  pleaded,  may  alike  be 
characterized  as  a  "sham,"  neither  of  these 
could  be  disposed  of  by  the  court  in  a  sum- 
mary way,  nor  could  an  inouiry,  in  advance 
of  the  trial,  be  entertainea  as  to  the  good 
faith  of  defendant  in  pleading  such  defenses. 
The  defendant  has  the  right  to  put  the  plaintiff 
to  the  proof  of  his  demand,  and  to  require 
that  he  establish  it  by  evidence  admissible 
for  that  purpose.  An  ex  parte  affidavit  is  not 
such  evidence.  Fay  v.  Cobby  April  19,  1876; 
Wayland  v.  Tyaen,  45  N.  Y.  282. 

In  an  action  upon  a  promissory  note  by  the 
payee  against  the  maker,  the  complaint 
averred  &e  making  and  delivery  of  the  note 
by  the  defendant  to  the  plaintiff,  setting  out 
a  copy,  and  that  "plaintiff  is  now  the  owner 
and  nolder  of  said  promissory  note,"  and  that 
no  part  had  been  paid,  etc.  The  complaint 
was  verified.  The  answer  denied,  "upon 
information  and -belief,  that  the  plaintiff  is 
the  owner  of  the  note,"  but  did  not  deny  any 
other  allegation.  It  then  affirmatively  aver- 
red, on  information  and  belief,  that  one  R. 
S.  Coming  was,  at  the  commencement  of  the 
action,  and  still  is  the  owner  of  the  note,  and 
that  the  action  was  not  prosecuted  in  the 
name  of  the  real  party  in  interest,  but  that 
the  plaintiff  held  said  note  as  the  agent  of 
Coming,  but  it  averred  no  facts  showing 
Coming  to  be  the  owner,  or  out  of  which  the 
transaction  arose.  The  court  struck  out  the 
answer,  and  entered  judgment  for  plaintiff, 
and  the  Supreme  Court  affirmed  the  decision. 
The  averment  that  the  plaintiff  was  the  owner 
of  the  note,  was  not  the  averment  of  an  is- 
suable fact,  but  of  a  conclusion  of  law,  and 
did  not  raise  a  material  issue.  The  material 
facts  were  all  admitted,  and  judgment  neces- 
sarily followed.  Wedderitpoon  v.  Rogers,  32 
CaL  671;  Catlm  v.  aunter,  1  Duer,  265;  Cor- 
coran V.  DoU,  32  CaL  82. 

Where  the  defendant's  answer  denied,  on 
his  information  and  belief,  that  the  note  set 
out  in  the  complaint  had  not  been  paid,  and 
denied,  on  his  information  and  belief,  that 
there  was  due  to  the  plaintiff,  on  said  note, 
any  sum  of  money,  or  anything,  the  court 
said  that  in  the  form  stated,  the  denials  did 
not  put  in  issue  any  material  allegation  of  the 
complaint,  and  might  have  been  stricken  out 
as  sliam  and  irrelevapt,  on  motion,  or  dis- 
regarded, and  plaintiff  entitled  to  judgment 
on  the  pleadings,  if  his  complaint  was  suffi- 
cient  Hook  V.  WhUe,  36  Cal.  300. 

In  an  action  on  a  note,  a  defense  set  up  in 
the  answer  that  the  plaintiff  was  not  the  legal 
owner  and  holder  of  the  note  (which  ran  to  her 
upon  its  face),  was  held  sham  and  frivolous; 
and  another  defense,  that  the  note  was  not 
her  separate  property,  was  held  to  be  a  state- 


ment of  a  mere  conclusion  of  law,  the  court 
said  that  each  of  these  pretended  defenses 
might  have  been  stricken  out  on  motion. 
FroU  V.  Harford,  40  CaL  166;  approved,  Fekh 
V.  Beaudry,  40  CaL  444. 

Irreleirant  and  redundant  matter.  In  an 
action  for  a  nuisance,  the  complaint  alle^d 
that  plaintiff  was  the  owner  ana  in  possession 
of  a  lot  of  ground  in  Coloma,  on  which  he  had 
a  family  residence  and  cultivated  a  garden  and 
orchard;  that  defendants,  against  his  will,  had 
dug  a  ditch  across  a  portion  of  the  lot  for  the 
purpose  of  conveying  water;  that  by  the  cut- 
ting of  this  ditch  and  throwing  the  earth  from 
it  over  a  portion  of  his  lot,  it  was  rendered  un- 
fit for  cultivation;  that  his  property  was  in- 
t'uriously  affected  and  his  use  of  it  obstructed 
>y  the  ditch  of  the  defendants,  and  he  asked 
that  it  be  abated  as  a  nuisance.  Defendants' 
answer  denied  the  ownership  of  the  plaintiff; 
upon  infoi-mation  and  belief,  demed  that 
plaintiff  had  expressly  forbid  the  constraction 
of  the  ditch,  but  admitted  that  he  recjuested 
them  to  take  it  across  the  lot  at  a  different 
point;  denied  that  the  land  was  injuriously 
affected  by  the  ditch,  but  averred  that  it  was 
benefited  by  it.  Defendants  also  aUeged  that 
the  land  in  question  was  situated  in  uie  min- 
ing region,  was  the  property  of  the  United 
Stetes,  and  that  their  ditch  was  constructed 
in  1855  for  the  purpose  of  conveying  water  to 
be  used  for  mining  purposes  from  the  Ameri- 
can River  to  gold  mines  in  the  neighborhood 
of  the  premises;  was  fourteen  miles  in  length 
and  had  cost  ^0,000.  The  allegations  were,  on 
motion,  stricken  out  by  the  court  as  irrelevant. 
The  Supreme  Court  said  that  it  had  never  been 
held  that  a  trespasser  upon  lands  in  the  pos- 
session of  another,  could  justify  his  acts  by 
setting  up  an  outstanding  title  with  which  he 
had  no  privity ;  nor  had  it  ever  been  decided  that 
the  fact  that  a  party  was  engaged  in  the  con- 
struction of  a  work  reauirinf;  a  large  pecuni- 
ary expenditure  would  justify  a  trespass  on 
private  property,  and  that  the  allegations  if 
true  constituted  no  defense  to  the  action. 
Weimer  v.  Lotcery,  11  Cal.  104. 

In  an  action  for  the  seizure  and  conversion 
of  a  hsLg  of  gold  coin  of  the  value,  etc. ,  after  the 
usual  averments  as  to  plaintiff's  ownership  and 
possession  of  the  property,  its  value,  its  forci- 
ble seizure  by  the  defendants,  and  its  conver- 
sion to  their  use  to  his  damage,  the  complaint 
detailed  the  manner  in  whicn  the  seizure  was 
made,  with  the  incidents  occurring  on  the 
street,  and  everything  done  by  the  defendants, 
the  plaintiff,  and  the  "  crowd,"  relating  to  or 
constituting  the  evidence  of  the  wrongral  con- 
veittion.  The  Supreme  Court  said  all  this 
narrative  should  have  been  stricken  out  as  ir- 
relevant. Oreen  v.  Palmer^  15  Cal.  414. 

Averments  of  "unlawful  and  wrongful," 
as  applied  to  an  entry,  and  to  the  cuttins 
down  of  timber,  and  to  defendant's  removal 
and  detention  of  same,  may  be  stricken  out  as 
surplusage.  Halleck  v.  Afixer,  16  CaL  578. 
The  Supreme  Court  have  on  many  occasions 
urged  tnat  irrelevant  and  redundant  matter, 
such  as  evidence  pleaded,  instead  of  ultimate 
facts,  etc.,  should  be  stricken  out  on  motion. 
In  an  ejectment  suit,  for  instance,  they  said 
that  the  complaint  was  of  a  character  which 
had  h^quently  elicited  observations  of  diaap- 
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probation  from  the  court;  that  it  was  filled 
with  matter  relating  to  the  title  of  the 
plaintiffs,  which  had  no  place  in  pleadings, 
and  should  only  be  presented  as  evidence  in 
the  case;  that  had  the  defendant  made  the  ap- 
plication, these  matters  would,  undoubtedly, 
nave  been  stricken  out  as  redundant,  at  the 
cost  of  the  plaintiffs;  that  it  was  not  within  the 
wit  of  man  to  devise  more  simple  rules  of 
pleading  than  ours,  and  there  was  no  excuse 
for  any  departure  from  them;  that  facts,  and 
not  the  evidence  of  facts,  should  be  alleeed; 
and  that  this  was  not  less  a  rule  of  pleading 
in  our  system  than  it  was  under  the  former. 
Thus  in  the  case  under  consideration  the  com- 

Slaint  should  only  have  alleged,  that  on  some 
ay  designated  the  plaintiffs  were  possessed 
of  the  land,  describmg  it;  that  whilst  thus 
possessed,  the  defendant  entered  upon  the 
same,  and  ousted  them,  and  had  ever  since 
held  the  possession  from  them,  to  their  dam- 
age; specifying  such  sum  as  mi^ht  cover  the 
value  of  the  use  and  occupation  m>m  the  date 
of  the  ouster.  Coruell  v.  Cain,  16  Cal.  571. 
A  court,  on  the  16th  of  November,  1863,  as  a 
part  of  an  order  setting  aside  a  default,  and  as 
an  addition  thereto,  made  an  order  striking 
out  that  part  of  the  complaint  reading  as 
follows:  "  The  land  which  the  plaintiff  seeks 
to  recover  in  this  suit,  is  all  of  the  land  (ex- 
cept that  part  now  in  the  possession  of  Asaph 
Cleaveland)  recovered  by  Jacob  F.  Miller  from 
the  said  defendant,  McDonald,  and  the  said 
Asaph  Cleaveland,  in  the  County  Court  of 
Alameda  County,  in  a  suit  wherein  the  said 
Miller  was  plaintiff,  and  the  said  Cleaveland 
and  McDonald  were  defendants,  began  origi- 
nally in  a  Justice's  Court  in  said  county, 
agamst  the  said  Cleaveland  and  McDonald,  as 
tenants  holding  over  after  the  expiration  of 
their  term,  and  is  the  same  land  described  in 
the  complaint  filed  on  the  11th  day  of  Sep- 


tember, 1856,  in  this  court,  in  which  the  said 
Powell  was  plaintiff,  and  the  salid  Jacob  F. 
Miller  was  defendant."  The  Supreme  Court 
held  that  there  was  no  error  in  striking  out 
the  above  portion  of  the  complaint,     u  the 

Sortion  stricken  out  was  inserted  by  way  of 
escriptioD,  as  claimed,  it  was  nevertheless 
not  needed  for  that  purpose,  and  moreover 
was  blended  with  matters  of  evidence,  which 
never  could  be 'tolerated  in  a  pleading.  Willson 
V.  Cleaveland,  30  CaL  194,  200. 

Defendants  moved  to  strike  out,  as  irrele- 
vant and  redundant,  and  as  a  matter  of  evi- 
dence, the  following:  "Being  the  same 
land  conveyed  by  Prudencio  Espinoza  and 
his  wife  to  redro  Lazo  and  Francisco  Casa- 
nueva,  on  the  4th  day  of  March,  A.D.  1853, 
and  subsequently  conveyed  by  said  Francisco 
Casanueva  to  Francisco  Llaguna,  and  by  said 
Llaguna  to  this  plaintiff."  The  court  be- 
low declined  to  strike  it  out,  and  the  Su- 
preme Court  held  this  error,  on  the  ground 
that  it  was  either  immaterial  matter,  which 
incumbered  the  record,  or  matter  of  evi- 
dence, which  ou^ht  not  to  be  inserted  in  a 
pleadinff,  even  where  it  consisted  of  a  deraign- 
ment  of  title  in  an  action  of  ejectment.  Larco 
V.  Casanuevaf  30  CaL  569.  Matter  cannot  be 
irrelevant  or  redundant  to  a  cause  of  action 
set  out  in  another  and  different  pleading. 
Nevada  Co,  v.  Kidd,  28  Cal.  679. 

Notice  of  motion  to  strike  out,  form  of. 

The  notice  must  point  out  the  specific  objec- 
tionable matter,  and  must  not  leave  the  court 
to  find  it  out  here  and  there,  and  determine 
what  particular  matter  answers  to  the  loose 
description  ^ven.  The  court  may  nroperly 
refuse  to  strike  out  on  that  ground.  People  v. 
Empire  Co.,  33  Cal.  173. 

Effect  of  strlkiiig  out.  Wliat  it  means, 
670  n. 


454.  (56.)  It  is  not  necessary  for  a  party  to  set  forth  in  a  pleading  the     j 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the  adverse  ^ 
party,  within  five  days  after  a  demand  thereof  in  writing,  a  copy  of  the    /  ^  ^'^- 
account,  or  "be  precluded  from  giving  evidence  thereof.     The  court,  or  a 
judge  thereof,  or  a  county  judge,  may  order  a  further  account,  when  the 
one  delivered  is  too  general,  or  is  defective  in  any  particular. 


Order  lor  Itirtber  particulars.  An  order 
requiring  a  further  account  is  defective  and 
insufficient  if  it  do  not  state  the  particu- 
lars in  reference  to  which  a  further  specifica- 
tion is  required;  and  it  was  held  error  to  pre- 
clude the  defendant  from  giving  evidence  of 
an  account  set  un  in  the  answer  under  such 
circumstances,  tf  the  account  as  delivered  is 
not  satisfactorv,  and  the  other  party  intends 
to  object  to  the  introduction  of  evidence  on 
the  subject,  an  order  for  its  exclusion  should 
be  obtained  previous  to  the  trial.  Kellogg 
▼.  Paine,  8  How.  Pr.  B.  329.  The  items  must 
in  aU  cases  be  set  forth  w^ith  as  much  particu- 
larity as  the  nature  of  the  case  will  admit; 
but  the  law  does  not  require  impossibilities, 
and  the  party  called  upon  to  account  is  not 
sabiected  to  the  necessity  of  doing  an  imprac- 
ticaole  thing.  Conner  v.  HtUelutuon,  17  CaL 


281.  On  appeal  from  an  order  setting  aside 
a  judgment  for  failure  to  answer,  it  appeared 
that  defendant  had  demanded  a  bill  of  par- 
ticulars; plaintiff  had  furnished  one  as  fol- 
lows :  *  *  For  merchandise,  as  per  bill,  |877. 94. " 
Defendant  treated  it  as  a  nullity,  and  did  not 
answer.  The  Supreme  Court  held  that  de- 
fendant, if  dissatisfied,  should  have  obtained 
an  order  for  further  particulars,  and  had  no 
right  to  consider  plaintijQT  in  default  because 
he  had  furnished  what  defendant  deemed  an 
insufficient  bill,  and  they  reversed  the  order 
and  ordered  judgment  to  be  entered.  P.  Tool 
Co,  V.  Prader,  32  CaL  638;  Ooodrich  v.  James, 
1  Wend.  289.  A  count  for  the  value  of  the 
use  and  occupation  of  plaintiff's  land  does  not 

E resent  a  claim  upon  which  a  bill  of  particu- 
irs  can  be  required.   Moore  v.  Bates,  46  CaJ. 
30. 


466.  (58,)  In  an  action  for  the  recovery  of  real  property,  it  must  be 
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described  in  the  complaint  with  such  certainty  as  to  enable  an  officer, 
upon  execution,  to  identify  it. 


peBoriptlon.  Fonnerly,  the  statute  re- 
quired the  land  to  he  descrihed  in  the  com- 
plaint with  its  metes  and  hounds.  Under 
that  statute,  the  court  held  this  was  only  a 
directory  provision,  for  the  failure  to  comply 
with  which  the  pleading  was  liahle  to  a  special 
demnrrer.  Whitney  v.  Buckman,  19  Cal.  301, 
302.  The  description  hy  metes  and  hounds  was 
required  only  so  far  as  they  might  he  neces- 
sary to  identify  with  certamty  tne  property, 
and  naming  the  comer  of  the  streets,  the 
numher  of  feet  in  each  street,  the  running 
hack  to  an  alley,  and  the  reference  to  the  plat 
of  a  town  where  it  was  "laid  out,"  gave  such 
precision  to  the  premises  as  to  enahle  the 
officer,  upon  execution,  to  place  the  plaintiff, 


in  case  of  recovery,  in  possession,  and  was 
sufficient.    DoU  v.  Feller,  16  Cal.  433. 

Where  the  declaration  descrihed  land  hy  a 
certain  name,  the  court  said  it  was  as  good  a 
description  as  one  hy  metes  and  hounds,  if  it 
could  oe  rendered  sufficiently  certain  by  the 
evidence.  The  fact  that  the  name  (a  Spanish 
one)  could  be  translated  into  English,  so  as 
to  mean  nothing,  did  not  alter  or  affect  its 
potency  as  a  name  descriptive  of  a  place. 
Castro  v.  QUI,  6  Cal.  42. 

In  an  action  of  ejectment,  any  insufficiency 
cannot  be  taken  advantage  of  hy  demurrer. 
It  can  only  he  matter  for  proof  on  the  trial 
Carpentier  v.  Orant,  21  CaL  141. 


456.  (59.)  In  pleading  a  judgment  or  other  determination  of  a  court, 
officer,  or  board,  it  is  not  necessary  to  state  the  facts  conferring  jurisdic- 
tion, but  such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made*  If  such  allegation  be  controverted,  the  party  plead- 
ing must  establish,  on  the  trial,  the  facts  conferring  jurisdiction. 

Probate  Court,   judgment,  etc.,  o£    A     sufficient  to  allege  that  a  judgment  has  heen 


judgment  of  the  Prohate  Court  may  he  plead- 
ed m  the  mode  prescribed  by  this  section. 
Beans  v.  Emanuelli,  36  Cal.  117.  Orders  of 
Probate  Court  need  not  contain  recitals,  1704. 

Defendant,  jadgment  disoharging.    It  is 


duly  rendered  discharging  thfi  defendant  from 
the  demand  sued  upon,  and  whether  this  de- 
mand is  sufficiently  described  is  a  matter  of 
evidence,  to  be  determined  at  the  trial  upon 
ction  of  the  record.   HoMcom  v.  Totoer, 


mspect 
17  Cal. 


521. 


457.  (60.)  In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  showing  such  performance, 
but  it  may  be  stated  generally  that  the  party  duly  performed  all  the  con- 
ditions on  his  part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing  such  performance. 


Conditions  precedent.    An  obligation  is 
oonditional  when  the  rights  or  duties  of  any 
party  thereto  depend  upon  the  occurrence  of 
an  uncertain  event.  C7.  C.  1434.     Conditions 
may  be  precedent,  concurrent,  or  subsequent. 
C.  G,   1435.     A  condition  precedent  is  one 
which  is  to  be  performed  before  some  right 
dependent  thereon  accrues,  or  some  act  de^ 
pendent  thereon  is  performed.    C,  C.  1436. 
Conditions  concurrent  are  those  which  are 
mutually  dependent,  and  are  to  be  performed 
at  the  same  time.  C.  C.  1437.     A  condition 
subsequent  is  one  refenins  to  a  future  event, 
upon  the  happening  of  which  the  obligation 
becomes  no  longer  binding   upon  the  other 
party,  if  he  chooses  to  avail  himself  of  the 
condition.  €.  C.  143S.     It  is  to  be  observed 
that  the  provision  only  extends  to  conditions 
precedent  in  a  contraet,  and  performance  of 
such  conditions  only    can  be  alleged  gener- 
ally.    The  rule  cannot  be  extended  biyond 
the  cases  mentioned  in  the  section.  People  v. 
Jackson,  24  Cal.  632.    A  tender,  though  suffi- 
cient to  enable  a  party  to  maintain  an  action 
upon  a  concurrent  condition  or  agreement,  is 
not  performance.     It  does  not  satisfy  or  ex- 
tinguish the  obligation;    and  when  suit  is 
brought  upon    a    dependent   covenant,    the 
plaintiff  must  show  continuous  readiness  to 
perform  after  the  tender.  Redington  v.  Chase, 
34  CaL  670.     Where  a  bond  for  $1000  condi- 


tioned that  if  the  obligor  "shall,  on  or  be- 
fore," etc.,  "make,  execute  and-  deliver  to 
obligees  a  quitclaim  deed  "  to  certain  premises 
"provided  that  on  or  before,'*  etc.,  obligees 
"pay  to  S.  or  order  certain  promissory  notes," 
etc.,  was  Sued  on,  the  court  held  that  the 
weight  of  authority  was  that  a  demand  of 
the  deed  was  a  condition  precedent  to  recov- 
ery. Kinkead  v.  Shreve,  17  CaL  276;  and  see 
Dodge  v.  Clark,  17  CaL  688;  11  Ala,  840;  3 
Wend.  260;  6  Cow.  13;  1  Denio,  646;  7  S.  & 
M.  217;  2  Edw.  78;  6  CaL  341.  As  to  condi- 
tions precedent  generally,  see  Cutter  y.  PovxU, 
2  Smith's  Leading  Cases  and  notes.  Courts 
are  disinclined  to  construe  stipulations  in  a 
contract  to  do  certain  things  within  a  given 
time  in  consideration  of  the  payment  of 
money  by  the  other  party,  as  conditions  pre- 
cedent. Front  St.  etc,  Co.  v.  Butler,  60  Cal.  675. 

Fonn  of  the  aUegation.  An  allegation 
that  the  plaintiff  has  fully  performed,  on  his 
part,  all  conditions  of  the  contract,  is  suffi- 
ciently explicit  CcU.  Steam  yav.  Co.  v. 
Wright,  6  CaL  268;  Griffiths  y.  Henderson,  49 
CaL  570. 

Attorney,  negligence  o£  In  declaring 
against  an  attorney  for  negligence,  it  is  only 
necessary  to  aver  ^nerally  that  he  was  re- 
tained without  statmg  specially  that  a  retain- 
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ing  fee  was  }>aid.  But  if  the  averment  goes 
further,  and  shows  that  the  employment  of 
defendant  was  in  consideration  of  certain 
reasonable  fees  and  rewards  to  be  ])aid  him, 
and  no  future  time  is  stated  as  having  been 
agreed  upon  for  the  payment  of  the  fees,  the 
inference  must  be  that  they  were  to  be  paid 
before  the  services  were  rendered,  because  an 
attorney  is  always  entitled  to  his  retaining 
fee  in  advance,  unless  he  stipulates  to  the 
contrary.  Therefore  it  was  held  that  a  decla- 
ration averring  that  a  fee  was  to  be  paid 
should  also  aver  the  payment  as  distinctly  as 
the  performance  of  any  other  condition  pre- 
cedent is  necessary  t-o  be  stated.  CavUlaua  v. 
Yaie,  3  CaL  110,  111. 

Fire  policy.  In  an  action  on  an  insurance 
policy,  by  the  terms  of  which  the  loss  is  to  be 
estimatea,  and  paid  sixty  days  after  due 
notice,  and  prooi  of  the  same  made  by  the 
assured,  an  allegation  in  the  complaint,  that 
the  plaintiff  penormed  all  the  conditions  on 
his  part  in  the  policy  to  be  performed,  and 
gave  the  defendant  aue  notice  and  proof  of 
the  fire  and  loss,  and  demanded  payment, 
does  not  show  that  sitty  days  had  elapsed 
after  proof  and  notice  l)efore  bringing  suit, 
and  the  complaint  does  not  state  a  cause  of 
action.  Doyle  v.  Phcenix  Ins.  Co,,  44  Cal.  264. 

If  a  policy  of  insurance  requires  the  as- 
sured, in  case  of  loss  by  fire,  to  produce  a 
certificate  of  a  magistrate,  notaij  public,  or 
commissioner,  that  he  has  examined  the  cir- 
cumstances attending  the  loss,  and  knows  the 
character  of  the  assiued,  and  believes  that  he 
has  without  fraud  sustained  the  loss,  as  a 
condition  |n«oedent  to  a  recovery  for  a  loss 
an  allegation  in  a  complaint  "that  the  plaint- 
iff duly  fulfilled  all  the  conditions  of  said 
insurance,  respectively,  on  his  part,"  is  a  suf- 
ficient aUegation  of  having  procured  such 
certificate.  Ferrer  v.  Home  Alutual  Ins,  Co,, 
47  CaL  416. 

Real  estate,  sale  oi  In  Arkansas  the 
purchaser  must  prepare  the  deed  at  his  own 
expense  and  tender  it  to  the  vendor  in  accord- 
ance w^ith  the  English  rule.  Byers  v.  Aiken, 
6  Pike,  419.  But  in  most  other  States  the 
vendor,  in  the  absence  of  any  stipulation  to 
the  contrary,  must  be  at  the  expense  of  pre- 
paring the  deed,  and  must  have  it  ready  wnen 
calleaf or.  Such  is  the  rule  in  Massachusetts, 
Maine,  and  New  Hampshire.  Tumey  v.  Ashley, 
15  Pick.  546;  HiU  v.  Hobart,  16  Maine,  164; 
FairboMks  v.  Dow,  6  New  Hampshire,  266. 
The  same  rule  prevails  in  Pennsylvania,  Illi- 
nois, and  Mississippi  Sufeetzer  v.  Humel,  3 
.Beig.  &  Rawle,  228;  Buekmaster  v.  Grundy,  1 
Scammon,  310;  Standi/er  v.  Davis,  13  Smedes 
and  Marsh.  48.  The  court  held  that  in  this 
State  no  demand  was  necessary  in  order  to 
maintain  an  action  for  damages  for  breach  of 
a  covenant  to  convey.  Oray  v.  Dougherty,  25 
Cal.  282. 

Where  a  deed  tendered  is  not  such  a  deed 
as  the  contract  provided  for,  the  objection 
will  not  avail  unless  the  person  to  whom  it  is 
tendered  makes  objection  to  it  at  the  time, 
on  these  or  any  other  pounds.  If  he  makes 
such  objection  the  plamtiif  may  prepare  an- 
other in  accordance  with  the  exact  terms  of 
the  contract.  A  party  who  intends  to  object 
win  be  held  to  do  so  at  the  time  of  the  pres- 


entation of  the  instrument,  or  he  may  take 
time  to  consider  it,  or  to  consult  counsel,  but 
he  cannot  be  permitted  to  retain  the  proposed 
deed,  without  objection  or  reservation  of  the 
right  to  object,  and  afterwards,  when  sued 
for  a  breach,  set  up  the  objection  for  the  first 
time.  The  purchaser  is  not  bound  to  do  more 
than  tender  the  purchase-money;  he  is  not 
bound  to  prepare  a  deed  of  conveyance;  that 
is  the  business  of  the  vendor.  Morgan  v. 
Steams,  40  CaL  438.  If  a  party  pays  a  sum 
as  part  of  the  purchase-money  for  land  under 
an  agreement  that  the  sum  paid  shall  be  re- 
tained by  the  vendor  in  case  he  shall  convey 
a  good  title  to  the  vendee,  the  latter,  in  order 
to  maintain  an  action  to  recover  the  amount 
paid,  must  aver  in  his  complaint,  not  only 
that  he  is  willing  to  take  a  conveyance,  but  a 
tender  oi  the  unpaid  portion  of  tne  purchase- 
money,  or  give  sonie  su£Scient  excuse  for  the 
omission  to  tender  it.  JBnglander  v.  Rogers,  41 
Cal.  420. 

Where  the  seller  contracts  that  upon  tiie 
payment  of  the  purchase  money  he  will  exe* 
cute  and  deliver  to  the  buyer  a  deed  for  the 
land  sold,  he  cannot  maintain  an  action  for 
the  purchase-money  without  first  tendering  a 
deed  and  demanding  payment.  Hilly,  Qrigdiy, 
35  Cal.  661;  BohaUv,  DiUer,  41  Id.  532;  KeUy 
V.  Mack,  45  Cal.  303. 

Where  a  contract  for  the  mutual  exchange 
of  lands  does  not  contain  a  provision  from 
which  it  can  be  inferred  that  one  conveyance 
was  to  precede  the  other,  the  law  implies  that 
the  conveyances  are  to  be  made  concurrently, 
and  the  conditions  are  concurrent.  Brennan  v. 
Ford,  46  Cal.  8. 

The  following  is  a  sufficient  averment  as  to 
a  demand  for  a  deed:  **  Plaintiff,  on  the  26th 
day  of  February,  1870,  demanded  of  defendant 
the  execution  of  another  deed  conveying  said 
property  to  plaintiff,  and  then  and  there  of- 
fered to  pay  the  expenses  thereof;  and  the  de- 
fendant failed  and  refused,  and  still  fails  and 
refuses  to  make  or  deliver  such  or  any  deed 
to  plaintiff."  There  is  no  necessity  to  make 
a  second  demand  after  the  lapse  of  a  reason- 
able time  from  the  making  of  the  first  de- 
mand. The  rule  prevailing  in  the  State  of 
New  York  in  that  respect,  and  relied  upon  by 
the  counsel  for  the  respondent,  does  not  exist 
in  this  State.  ConUn  v.  Byan,  47  Cal.  72;  Oray 
V.  Dougherty,  25  Cal.  266.  Where  a  vendor 
owns  only  part  of  property  sold,  he  may  be 
compelled  to  convey  his  interest,  and  vendee 
need  only  tender  a  proportionate  part  of  the  pur- 
chase-money, 426  n.,  "Specific  performance." 
A  general  allegation  of  the  performance  of 
conditions  prescribed  by  a  statute  is  not  sufii- 
cient.  2>ye  v.  Dye,  11  Cal.  163;  People  v.  Jack- 
son, 24  Cal.  630;  Himmelman  v.  Danos,  35  CaL 
448;  TrumpUr  v.  Bemerly,  39  CaL  490. 

Assessments,  taxes,  road  oontracts,  eto. 
The  40th  section  of  the  Revenue  Act  of  1861, 
which  provided  that  a  complaint  in  an  action 
to  recover  a  tax  need  not  follow  the  descrip- 
tion of  the  property  as  found  in  the  assess- 
ment, only  permitted  a  different  description 
of  the  property  in  the  complaint  from  that 
contained  in  the  assessment,  but  did  not  obvi- 
ate the  necessity  of  showing  on  the  trial  a 
valid  assessment  of  the  same  laud  described 
in  the  complaint  People  v.  Cone,  48  CaL  427. 
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§§  458-460 


Pleading:  General  Rules.        [Part  ii,  title vi. 


In  proceedings  to  recover  upon  a  street  as- 
sessment in  San  Francisco,  it  is  necessary 
that  the  complaint  should  allege  that  the  de- 
fendants are  the  owners,  or  have  some  interest 
in  the  premises  sought  to  be  charged  with  the 
alleged  lien.  Stat.  April  1,  1872,  S.  13.  San 
Francisco  v.  Doe,  48  CaL  561. 

Whenever  a  tax  title  is  specially  set  forth 
in  a  pleading,  it  is  necessary  that  every  fact 
should  be  averred  which  lb  requisite  to  show 
that  each  of  the  statutory  provisions  has  been 
complied  with.  RvsuU  v.  Mann,  22  Cal.  133, 
134. 


The  twelfth  section  of  the  act  of  1860,  con- 
cerning roads  and  highways  in  the  counties 
of  Humboldt,  Napa  and  Siskiyou,  empowered 
the  road  overseer  to  make  contracts;  and  pro- 
vided that  when  the  estimated  cost  exceeded 
fifty  dollars  they  should  be  let  by  him  at  pub- 
lic auction,  under  the  direction  of  the  board 
of  supervisors,  to  the  lowest  responsible  bid- 
der, after  ten  days'  public  notice,  etc  A  con- 
tract made  vdthout  these  formalities  was  held 
not  binding  upon  the  county.  Murphy  V, 
Napa  Co.,  20  Cal.  602. 


458.  In  pleading  the  Statute  of  Limitations  it  is  not  necessary  to  state 
the  facts  showing  the  defense,  but  it  may  be  stated  genei:ally  that  the 

cause  of  action  is  barred  by  the  provisions  of  Section (giving  the 

number  of  the  section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
upon),  of  the  Code  of  Civil  Procedure;  and  if  such  allegation  be  contro- 
verted, the  party  pleading  must  establish,  on  the  trial,  the  facts  showing 
that  the  cause  of  action  is  so  barred. 


Ziimltatioa,  pleading.  Formerly  an  an- 
swer in  the  form  prescribed  bv  the  Ck>de  was 
bad,  as  averring  conclusion  of  law.  CaulfiM  v. 


Sanders,  17  CaL  571;  Schrotder  v.  Jahns,  27 
Cal.  27a 


458.  (61.)  In  pleading  a  private  statute,  or  a  right  derived  therefrom, 

it  is  sufficient  to  refer  to  such  statute  by  its  title  and  the  day  of  its 

passage. 

• 

460.  (62.)  In  an  action  for  libel  or  slander  it  is  not  necessary  to  state 
in  the  complaint  any  extrinsic  facts  for  the  purpose  of  showing  the  appli- 
cation to  the  plaintiff  of  the  defamatory  matter  out  of  which  the  cause  of 
action  arose;  but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  must  establish  on  the  trial  that  it  was  so  pub- 
lished or  spoken. 


OoUoquinm.  The  office  of  a  eoOogrunitn  is  to 
point  the  libel  and  explain  the  circumstances 
which  render  libelous,  words  which  might 
otherwise  be  innocent  and  harmless.  There 
is  no  particular  form  of  words  for  it.  Maynard 
V.  F,  F,  Ins,  Co.,  47  CaL  210.  Where  plaint- 
iff  averred  that  the  defendant,  well  knowing 
that  the  plaintiff  was  discharged  from  defend- 
fwt's  employ  bv  it  without  anjgood  and  suffi- 
cient reason,  falselv  and  maliciously  composed, 
wrote  and  publisned,  and  entered  upon  the 
books  of  the  defendant  a  certain  false,  scandal- 
ous, malicious  and  defamatory  libel  in  writing, 
of  and  concerning  the  plaintiff  as  agent  and 
solicitor  for  the  defenaant;  that  is  to  say: 
**  This  company  (the  defendant  meaning)  for 
ffood  and  sufficient  reasons  has  resolved  to 
oismiss  D.  D.  M.  (the  plaintiff  meaning)  from 
its  service,"  and  then  averred  that  de&ndant 
thereby  meant  and  wished  to  have  it  under- 
stood and  believed  that  said  plaintiff  was  dis- 
missed because  of  dishonesty,  want  of  integ- 
rity and  ability  to  discharge  and  perform  the 
duties  of  such  agent  and  solicitor,  and  was 
wholly  unfit  and  unworthy  of  employment, 
and  further  averred  that  the  alleged  libel  was 
sent  and  distributed  by  the  defendant  to  the 
plaintiff  %  acquaintances  and  to  certain  insur- 


ance companies  in  the  city  and  county  of  San 
Francisco,  and  that  the  same  was  read  bv  the 
officers  of  such  companies,  and  that  thereby  he 
sustained  damage  in  the  sum  of  $60,000  for 
which  he  demanded  judgment,  the  court 
said  it  was  not  pretended  that  the  words  com- 

Slained  of  as  a  libel,  were  so  per  se;  that  what 
efendant  intended  and  understood  them  to 
mean,  and  what  they  were  understood  by 
those  to  whom  they  were  published  to  mean, 
might  be  a  proper  subject  of  averment  and 
proof  upon  tne  trial;  that  the  complaint  did 
not  aver  that  those  who  were  furnished  with 
the  resolution  or  a  copy  of  it,  read  it,  or  tha^ 
if  they  did  they  understood  it  to  impute  to  the 
plaintiff  want  of  honesty  or  business  capacity; 
that  the  rule  was  that  the  allegations  and 
proofs  must  correspond,  and  the  consequence 
was  that  evidence  of  a  matter  or  fact  essential 
to  the  support  of  the  action  cannot  be  heard, 
unless  the  complaint  or  other  proper  pleading 
contains  an  averment  of  such  essential  matter 
of  fact:  Maynard  v.  F.  F.  Ins.  Co.,  34  CaL 
58;  Goodrich  v.  WoolcoU,  3  Cow.  239;  Andrevm 
V.  WoodmansU,  15  Wend.  234;  Gibson  v.  Wil- 
liams, 4  Wend.  320;  Dexter  v.  Taber,  12  Johiu 
239;  and  Peak  v.  Oldham,  1  Cowp.  275;  and 
the  court  upheld  a  demurrer  to  the  complaint. 
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Chap.  VIL] 


Pleading:  GENEEiiJL  Rules. 


§§  461-463 


The  want  of  a  colloquium  cannot  be  supplied 
by  an  innuendo.  Tne  extrinsic  facts  neces- 
sary to  be  stated  in  order  to  show  the  libelous 
meaning  of  the  words  must  be  set  forth  in  the 
colloquium,  and  when  these  facts  are  stated 
the  office  of  the  innuendo  is  to  apply  the  words 
to  these  facta.  WiUon  v.  FUch,  41  Cal.  378; 
NichoUs  V.  Packard,  16  Vt.  83;  Brcwn  v.Broum, 
2  Shepley  Me.  R.  317;  Harris  v.  Burley,  8  N. 
H.  256;  lAnviUe  v.  Earlywme,  4  Blackf.  469; 


Tapan  v.  Wilson,  7  Ohio  R  190.  When  a 
libel  is  not  actionable  on  its  face  but  has  a 
covert  libelous  meaning,  a  colloquium  is  neces- 
sary to  explain  the  subject-matter  and  to 
bring  to  light  the  true  interpretation  of  the 
libelous  words.  In  such  cases  the  colloquium 
must  be  proved.  But  this  is  not  so  w^hen  the 
libel  is  actionable  on  its  face,  and  if  a  collo- 
quium is  unnecessarily  alleged  it  need  not  be 
proved.   Wilson  v.  Fitch,  41  CaL  378. 


461.  (63.)  In  the  actions  m0ntioned  in  the  last  section  the  defendant 
may,  in  his  answer,  allege  both  the  tmth  of  the  matter  charged  as  defama- 
tory, and  any  mitigating  circumstances,  to  reduce  the  amount  of  damages; 
and  whether  he  prove  the  justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances. 


Justification,  mitigatioii,  etc.  To  consti- 
tute a  justification,  the  answer  must  aver  the 
truth  of  the  defamatory  matter  charj^d.  It 
is  not  sufficient  to  set  up  facts  which  only 
tend  to  establish  the  truth  of  such  matter. 
The  averment  of  its  truth  is  essential  or  the 
facts  detailed  can  only  avail  in  mitigation; 
and  if  the  slanderous  words  imputed  a  crime 
to  plaintiff,  a  defendant  who  justifies  must 
prove  his  case  by  testimony  sufficient  to  con- 
vict plaintiff  of  the  crijne  on  a  criminal  triaL 
Meri  v.  Oelzhaeuser,  50  CaL  631.  In  an  action 
for  publishing  a  libel  in  a  newspaper,  the  de- 
fendants offered  to  call  the  chief  owners  of  a 
mine  to  prove  by  them  that  at  the  date  of  the 
publication  thev  believed  they  had  been  out- 
rageously swindled.  The  court  excluded  this 
]>roof,  but  decided  that  defendants  were  en- 
titled to  prove  all  the  facts  and  circumstances 
tending  to  create  such  belief.  The  Supreme 
Court  said  in  order  to  justifv  a  publication, 
purporting  to  be  made  in  the  belief  of  the 
author  that  the  fact  was  true  the  defendant 
must  prove  the  truth  of  the  fact  and  not 
merely  that  he  believed  it  to  be  true;  that  the 
proof  which  was  offered  and  excluded  was  ob- 
viously inadmissible  as  a  justification;  nor 
was  it  competent  evidence  in  mitigation  of 
damages.  The  "mitigating  circumstances" 
which  are  permitted  to  oe  pleaded  and 
proved  must  be  such  as  tend  to  rebut  the  pre- 
sumption of  malice  or  to  reduce  its  degree; 
that  it  was  eminently  just  that  the  defendants. 


with  a  view  to  reduce  the  damage,  should  be 
allowed  to  rebut  the  presumption  of  malice  by 
proof  of  what  the  statute  terms  "  miti^ting 
circumstances,"  that  is  to  say,  the  circum- 
stances under  which  the  publication  was  made 
and  the  real  motives  which  induced  it;  that 
in  this  case  the  defendants  were  permitted  to 
show  the  sources  of  their  information  as  to  the 
alleged  facts,  the  circumstances  under  which 
the  publication  was  made  and  the  real  motives 
which  led  to  it,  and  they  did  in  fact  prove  by 
the  witness  Nisbet  that  Maynard,  one  of  the 
chief  owners  of  the  mine,  stated  to  the  defend- 
ants, or  one  of  them,  that  he  and  the  other 
principal  owners  believed  they  had  been 
swindled.  They  wpre  further  permitted  to 
show  that  they  believed  this  information  to 
be  perfectly  reliable  and  published  the  facts 
as  related  to  them  by  Maynard  in  the  full 
belief  that  the^  were  true,  and  not  from  any 
malice  or  ill-will  towards  the  plaintiff,  but 
only  as  a  matter  of  general  puolic  interest. 
Could  it  in  any  possible  view  of  the  subject 
have  tended  further  to  extenuate  the  pubhca- 
tion  if  it  had  been  proved  that  the  chief  own- 
ers did  in  fact  then  believe  they  had  been 
swindled  ?  So  far  as  the  conduct  and  motives 
of  the  defendants  were  concerned,  the  actual 
belief  of  the  owners  that  the^  had  been  swin- 
dled was  a  wholly  immaterial  circumstance. 
Wilson  V.  Fitch,  41  Cal.  379;  approved,  Lick  v. 
Otoen,  47  CaL  258. 


462.  (65.)  Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  must,  for  the  purposes  of  the  action,  be  taken  as  true;  the 
statement  of  any  new  matter  in  the  answer,  in  avoidance  or  constituting  |k 
defense  or  counter-claim,  must,  on  the  trial,  be  deemed  controverted  by 
the  opposite  party. 

defendant,  in  his  answer,  sets  up  a  coun- 
ter-claim, which  is  barred  by  the  Statute 
of  Limitations,  the  plaintiff,  under  the  pro- 
visions of  the  Practice  Act,  is  considerea  to 
have  pleaded  the  statute  by  way  of  replication. 
Curtiss  V.  Sprague,  49  CaL'  301. 


Money,  specified  Und  of.  The  usual  al- 
legation as  to  this  in  a  complaint  on  a  con- 
tract is  a  material  allegation.  Wallace  v.  El' 
dridge.  No.  2,  27  CaL  499. 

New  matter  in  answer  deemed  oontro- 
▼erted.    Thus,  if  in  an  action  for  money,  the 


468.  (66.)  A  material  allegation  in  a  pleading  is  one  essential  to  the 

claim  of  defense,  and  which  could  not  be  stricken  from  the  pleading  with- 

ont  leaving  it  insufficient. 

Material  aUegation.    The  same  definition  of  a  material  allegation  is  given  in  WhUtoeU 
T.  Th&mas,  9  CaL  499. 
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§§464-469 


Vaeiance. 


[Pakt  II,  Title  VI, 


464.  (67.)  The  plaintiff  and  defendant,  respectively,  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint  or  answer,  alleging  facts 
material. to  the  case  occurring  after  the  former  complaint  or  answer. 


Complaint,  supplemeatal.  Where  a  sim- 
ple contract  creditor  filed  a  complaint  against 
the  assignee  of  his  debtor,  not  attacking  the 
assignment  and  merely  praying  for  a  distribu- 
tion, and  the  plaintiff  subsequently  filed  a 
supplemental  compkiint  setting  forth  that  in 
the  meantime  he  had  become  a  judgment 
creditor,  and  attacking  the  assignment  for 
fraud,  since  discovered,  and  praying  that  it  be 
set  aside,  and  that  the  money  in  the  hands  of 
the  assignee  be  appropriated  to  plaintiff's 
j[ud^ent,  it  was  held  that  it  was  no  ob- 
jection to  the  supplemental  bill  that  it  prayed 
tor  different  relief,  and  failed  to  bring  in  ail 
the  other  creditors,  who  were  alleged  by  the 
defense  to  be  entitled  to  a  ratable  distribution. 
The  gravamen  of  both  biUs  was  the  indebted- 
ness, and  every  supplemental  complaint  is  en- 
larged or  altered  by  every  additional  or  perti- 
nent fact  alleged,  and  the  plaintiff  had  the 
right  to  attack  the  assignment  for  fraud  dis- 
covered after  filing  his  original  complaint. 
Nor,  having  discovered  the  mud  by  his  supe- 
rior diligence,  was  the  plaintiff  compelled  to 
bring  in  the  other  creditors  to  share  its  fruits. 
Baker  v.  Bartol,  6  Cal.  483. 

A  note  not  being  paid  at  its  maturity,  th« 
holder,  Raun,  brought  his  action  to  foreclose 


a  collateral  mortgage.  Before  the  time  for 
answering  had  expired,  Reynolds,  the  debtor, 
obtained  from  Raun  a  stay  of  proceedings  for 
sixty  days,  in  consideration  of  which  Rey- 
nolds gave  Raun  additional  security  by  pro- 
curing Kirk  to  join  with  him  in  executing  a 
mortgage  to  Raun  of  their  three-fifths  of  tne 
Gold  Hill  Canal.  At  the  expiration  of  the 
sixty  days,  Raun  filed  a  supjuemental  com- 
plaint, making  Kirk  and  his  wife  parties,  and 
including  the  two  mortgages  last  mentioned, 
and  asking  a  foreclosure  of  all  three  of  the 
mortgages,  and  a  sale  of  all  the  mortgaged 
property.  This  seems  to  have  been  proper. 
Keynolda  v.  Harris,  14  CaL  675. 


■npplementsa.  Facts  which  oc- 
cur subsequently  to  filing  an  answer,  ma- 
terially afiecting  the  rights  of  the  respective 
parties,  to  the  advantage  of  the  defendant, 
and  which,  if  in  evidence,  would  necessarily 
change  the  result  to  the  detriment  of  the 
plaintiff,  should  be  embodied  in  a  supple- 
mental answer  to  authorize  evidence  of  them 
without  the  plaintiff's  consent.  Moss  v.  Shear^ 
90  CaL  472;  and  see  Van  Maren  v.  Johnson^ 
15  CaL  908;  and  Hardy  v.  Johnson,  1  Wall. 
371. 


465.  All  pleadings  subsequent  to  the  complaint  must  be  filed  with  the 
clerk,  and  copies  thereof  served  upon  the  adverse  party  or  his  attorney. 

[Approved  March  24;  effect  July  1,  1874.  ] 

fitorvioe,  "what  Is.    Where  plaintiff,  who  and  plaintiff  moved  to  vacate  the  judgment, 

usually  resided  in  San  Francisco,  couM  not  on.  the  ground  that  he  had  been  away  for  his 

.be  found,  nor  heard  of,  and  defendants  mailed  health,  the  court  held  the  service  good,  and 

copies  of  their  answers  addressed  to  him,  and  refused  to   open   the   judgment.    rickeU  v. 

prepaid,  obtained  a  dismisftal  of  the  action,  Hastings,  39  CaL  106;  see  1011,  post 


CHAPTEB  Vm. 

VABIAKCE — ^MISTAKES  IN  PLEADINGS  AND  AMENDMENTS. 


Sec.  469.  Materialvariance,  how  provided  for. 

470.  Immaterial  variance,  how  provided 
^  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect 

of  demurrer. 

473.  Amendments  by  the  court     En- 

larging time  to  plead  and  reliev- 
ing from  judgments,  etc. 


Sec  474.  Suing  a  party  by  a  fictitious  name, 
when  sdlowed. 
475.  No  error  or  defect  to  be  regarded, 
unless  it  affects  substantial  rights* 
[476.  When  time  to  amend  given  after 
demurrer,  it  runs  ttom  notice  o£ 
decision.] 


469.  (579.)  No  variance  between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  appears  that  a  party  has  been  so  misled,  the  court  may  order 
the  pleading  to  be  amended,  upon  such  terms  as  may  be  just.    [Approved 

March  24;  effect  July  1,  1874.  ] 
Vaxianoe,  471  n. 
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Chap.  VIII.] 


Variance. 


§§  470-471 


470.  Where  the  variance  is  not  material^  as  provided  in  the  last  seo- 
tion,  the  court  may  direct  the  fact  to  be  found  according  to  the  eyidence, 
or  may  order  an  immediate  amendment,  without  costs. 

Variance,  471  il 

471.  Where,  however,  the  allegation  of  the  claim  or  defense  to  which 
the  proof  is  directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  general  scope  and  meaning,  it  is  not  to  be  deemed  a  case 
of  variance,  within  the  last  two  sections,  but  a  failure  of  proof. 

lM>und  himself,  as  averred  in  the  complaint, 
to  sell  him  for  that  price,  even  if  the  com- 
plaint vfere  construea  as  setting  out  a  con- 
tract to  the  effect  that  defendant  was  to  sell 
the  hone  and  account  to  the  plaintiff  for  the 
proceeds,  there  was  still  a  fatal  variance  he- 
tween  the  complaint  and  the  contract  as 
proved,  inasmucn  as  the  plaintiff  testified  that 
the  price  was  limited  i£t  |300,  which  was  a 
material  element  in  the  contract,  and  was  not 
averred.  Tamlmaoii  v.  ilonroe,  41  CaL  96. 

The  plaintiff  in  replevin  cannot,  in  his 
complamt,  for  the  purpose  of  enahling  him  to 
sue  m  replevin,  aver  tnat  the  defendant  is  in 
possession  of  the  property,  and  then  on  the 
trial  recover  judgment  against  him  on  the 
ground  that  he  was  not  in  possession.  Hawh- 
tM  v.  RoherU,  46  Cal.  38, 42. 

Where  a  contract,  as  set  oat  in  the  com- 
plaint, did  not  require  the  defendant  to  give 
to  the  plaintiff  any  written  guarantee  that  he 
would  not  re-establish  a  ferry,  that  being  a 
question  in  the  case,  and  the  plaintiff  proved 
by  his  own  testimony  that  ne  bougnt  the 
nght  of  way  of  the  defendant's  ferry,  and 
that  the  defendant  was  to  give  him  a  written 
guax|Atee,  "there  should  be  no  more  ferry 
tnere,"  the  court  held  that  he  proved  a  con- 
tract essentially  different  from  the  one  de- 
clared on,  and  a  motion  for  nonsuit  should 
have  been  granted.  Joh$uon  v.  Mots,  45  Cal. 
617,  518. 

If  the  complaint  alleges  a  promise  to  ]>ay 
money  to  a  corporation,  and  the  promise 
proved  was  made  to  a  committee  of  a  church, 
there  is  a  fatal  variance  between  the  com- 
plaint and  proof.  Christian  College  v.  Hendley, 
49  CaL  349. 


yafianoe,    fatal.     In    1853,  where    the 

Elaintiff  declared  upon  a  note  alleging  it  to 
ave  been  signed  by  C.  Campbell,  the  defend- 
ant, and  one  McELmley,  and  the  note,  when 
Sit  in  evidence,  turned  out  to  be  signed  by 
eKinley  &  C.  CampbeU  ds  Co.,  it  was  held 
a  fatal  variance.  Cotes  v.  CampbeU,  3  CaL  191. 

It  was  held  that  a  plaintiff  could  not  recover 
against  a  corporation  of  **  Bradley,  Berdan  & 
Co,'*  upon  a  written  contract  entered  into  be- 
tween nimseJf  and  * 'Bradley  &  Ca,"  as  the 
ocmtnict  was  not  made  by  the  corporation. 
Morrison  v.  Bradley,  6  CaL  503. 

in  equity,  as  in  all  other  pleading,  the  aUe- 
gala  and  probata  most  sgree,  and  averments 
Boatesial  to  the  case  omitted  from  the  pleading 
cannot  be  supplied  by  the  evidence.  Oreen  v. 
CoviUavd,  10  Cal.  332;  Woodcock  v.  BenneU,  I 
Cow.  711;  BofOs  U.  JS.  v.  Schulit,  2  Ohio,  471. 

Where,  in  im  action  of  ejectment,  pUiintiffs 
insisted  that  a  lease  estopped  defendants  from 
denyittff  plaintiff's  title,  but  the  complamt 
charged  defendants  not  as  tenants  holding 
over  after  the  expiration  of  a  lease,  but  as 
trespassers  entering  without  right,  the  court 
said  it  night  well  oe  questioned  whether  so 
great  a  departure  in  the  proof  from  the  alle- 
gations of  the  complaint  was  admissible;  the 
allegations  and  proof  should  alwavis  corre- 
spond; but  the  case  was  not  decided  on  this 
point  Moore  v.  Tiee,  22  Cal.  515. 

If  the  oomplaint  states  the  cause  of  action 
to  be  an  agreement  of  the  defendant  to  pay 
the  sheriff  a  certain  sum,  if  the  plaintiff  pro- 
cures a  purchaser  who  will  agree  to  buy  de- 
fendant's land  at  a  price  namm,  evidence  that 
the  {ilaintiff  found  a  purchaser  who  agreed  to 
bay  if  defendant  would  lease  the  land  and  pay 
a  stipulated  rent  therefor  for  three  years  ensu- 
mg  the  conveyance,  does  not  tend  to  make 
oat  the  cause  of  action  stated  in  the  com- 
plaint, and  the  defendant  is  entitled  to  a  non- 
suit.- If  the  alleged  cause  of  action  is  for  ser- 
vices for  having  found  a  purchaser  who  agreed 
to  bay  defendant's  land  at  a  certain  price,  evi- 
dence that  plaintiff  fonnd  a  person  who  would 
agree  to  buy  if  defendant  wmdd  first  take  a 
lease  for  three  years  and  give  security  for  the 
rent,  and  that  defendant  did  not  take  the 
lease,  bat  merely  agreed  to  do  so  and  give 
security,  and  that  the  purchaser  did  not  ac- 
cept sach  agreement,  does  not  show  that 
plaintiff  found  a  pnrehaser  who  agreed  to  buy 
at  any  price.  MaMen  v.  €fr^fmg,9S  CaL  HI. 
Where  the  allegation  was  that  the  defendant 
accepted  a  horse  upon  an  agreement  to  sell 
him  for  a  price  not  less  than  $300,  but  the 
testimony  of  the  plaintiff  himself  was  that  the 
horse  was  left  with  the  defendant  with  au- 
thority to  sell  him  at  not  less  than  |300,  and 
there  was  no  proof  whatever  that  defendant 


Vailanoe,  not  fatal.  The  declaration  de- 
scribed a  bill  sued  on  as  pavable  to  the  order 
of  Adams  &  Co.,  whereas  tne  bill  introduced 
in  evidence  was  payable  to  the  order  of  Lydia 
B.  Farmer,  the  court  hdd  that  this  variance 
should  have  been  taken  advantage  of  by  ob- 
jecting to  the  evidence  when  offered,  or  mov- 
ma  for  a  nonsuit,  but  that  the  court  below 
mig^t,  upon  terms,  have  allowed  an  amend- 
ment of  the  declaration,  if  it  would  not  have 
operated  a  surprise  upon  the  defendants. 
Farmer  v.  Cram,  7  CaL  136. 

A  complaint  alleged  that  the  defendants, 
in  consideration  that  the  plaintiff  would  aUow 
them  to  construct  a  flume  upon  certain  min- 
ing claims,  and  would  suspend  operations 
upon  the  claims  for  the  period  of  two  weeks 
to  enable  them  to  do  so,  promised,  etc  The 
answer  admitted  the  construction  of  the 
flume,  and  admitted  the  agreement  allowing 
it  to  be  constructed,  but  denied  that  the  sus- 
pension was  to  be  limited  to  the  period  of 
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two  weeks.    Several  promiBes  were  alleged, 
and  anion^    them  a  promise  to  supply  the 

Slaintiff  with  water,  and  evidence  was  intro- 
uoed  at  the  trial  tending  to  sustain  the  com- 
plaint in  this  respect.  No  other  evidence  was 
offered,  and  on  motion  of  the  defendants,  the 
court  granted  a  nonsuit,  upon  the  ground  that 
the  agreement  had  not  been  proved.  But  the 
Supreme  Court  held  that  the  difference  be- 
tween the  agreement  alleged  and  that  ad- 
mitted, was  immaterial  The  defendants 
were  neither  surprised  nor  prejudiced  by  the 
failure  of  the  proof;  and  the  error  in  stating 
the  agreement,  if  there  was  any,  was  an 
error  which  the  court  should  have  disregarded* 
Peters  v.  Fosm,  20  Cal.  690. 

It  was  alleged  in  a  complaint  that  a  draft 
was  signed  ''John  Q.  Jackson;"  the  proof 
was  that  it  was  sicned  "John  Q.  Jackson, 
Agent"  The  court  held  that  the  variance  re- 
lied upon  was  an  immaterial  one,  and  would  be 
so  regarded  in  an  action  upon  the  draft 
against  the  drawer.  The  variance  went  merely 
to  the  identity  of  the  paper.  Zeigkr  v.  WeUst 
28  Cal.  265;  see  HadceU  v.  Cornish,  13  CaL  45. 

The  defendant  having  alleged  in  his  answer 
that  a  sale  from  Callahan  to  Blatchly  was  in 
writing,  it  was  claimed  that  the  defendant 
was  thereby  precluded  from  proving  a  verbal 
sale.  The  court  held  otherwise.  The  allega- 
tion, so  far  as  it  averred  that  the  sale  was  by  a 
written  instrument,  was  an  averment  of  the 
evidence  of  the  fact  of  sale,  and  would  have 
been  stricken  out  on  motion  for  that  reason. 
Patterson  v.  Kqjstone  M.  Co.^  30  Cal.  364. 

Where  an  official  bond  was  alleged  to  have 
been  executed  and  delivered  to  plaintiff,  the 
court  held  that  the  execution  of  the  bond  was 
provided  for  by  law,  and  when  the  bond, 
proper  in  form  and  substance,  was  signed  and 
sealed  by  the  obliffors,  and  approved  b^  the 
proper  officer,  and  lied  in  the  office  appomted 
by  law,  it  was  both  executed  and  delivered  to 
the  "People  of  the  State  of  California."  It 
was  impossible  for  the  bond  to  have  been  ex- 
ecuted or  delivered  to  the  plaintiff,  because  it 
(a  corporation)  had  not  tnen  been  created; 
•and  the  averment  that  it  was  so  executed  and 
delivered,  being  inconsistent  with  the  aver- 
ment showing  that  it  was  executed  and  de- 
livered to  the  State,  as  well  as  impossible, 
should  have  been  disregarded.  The  rule  that 
pleadings  are  to  be  construed  most  strongly 
against  the  pleader,  did  not  r&quire  such  a 
construction  to  heaven  as  would  make  the 
pleading  absurd.  The  allegation  would  have 
been  sufficient  without  the  words  "executed 
and  delivered  to  said  plaintiff,"  and  they  might 
be  regarded  as  surplusage.  Stieramento  Co,  v. 
Bird,  31  CaL  73.  Where  a  complaint  set 
forth  a  copy  of  a  note,  such  copy  containinfi[ 
the  word  *' administratrix"  in  ruU  instead  of 
abbreviated  as  in-  the  original,  and  stating  the 
rate  of  interest  in  words  as  well  as  in  figures, 
which  the  original  did  not,  such  discrepancies 
were  held  immaterial  Corcoran  v.  DoU,  32 
Cal.  89.  Where  it  was  alleged  in  a  complaint 
that  a  mortgage  contained  a  covenant  for  .an 
attorney's  fee  of  ten  per  cent,  in  the  event  of 


foreclosure,  and  it  appeared  the  mortgage  of- 
fered in  evidence  contained  no  sudi  pro- 
vision, and  the  judgment  recovered  by  the 
plaintiff  allowed  nothing  for  attorneys  fees, 
the  court  held  that  conceding  that  the  dis- 
crepancy between  the  pleadings  and  the 
proof  amounted  to  &  variance,  the  judgment 
should  not  be  reversed  on  that  ground,  ror  the 
court  was  not  satisfied  that  the  variance  mis- 
led the  appellant  to  his  prejudice.  Immaterial 
variances  are  to  be  disregarded  on  the  trial  or 
whenever  the  question  ma^  be  presented. 
This  is  a  most  beneficial  provision  and  should 
be  literally  construed  and  carried  out.  Began 
v.  O'ReiUy,  82  Cal  14;  Woolcott  v.  Meach,  22 
Barb.  321. 

Where  the  plaintiff  offered  in  evidence,  in 
support  of  an  alleged  unconditional  con- 
tract, a  policy  of  insurance^  which  by  its 
terms  limited  the  responsibility  of  the  de- 
fendant to  losses  other  than  those  by  theft,  at 
or  after  a  fire,  loss  or  damage  hy  me  caused 
by  means  of  or  during  an  invasion,  insurrec- 
tion, riot,  civil  commotion,  or  military  or 
usurped  power,  it  was  held,  first,  that  an  ob- 
jection thereto  on  the  ground  of  variance 
between  pleading  and  proofs,  was  well  taken; 
but,  second,  that  the  court  did  not  err  in 
allowing  the  plaintiff  during  the  trial  to  so 
amend  nb  complaint  as  to  obviate  such  ob- 
jection. Clarke  v.  Phcenix  Insurance  Co.,  36 
Cal  168. 

A  complaint  alleged  that  the  agent  and 
servant  of  the  defendant  seized  hold  of  the 
plaintiff  negligently  and  carelessly,  and  with 
force  and  vioSnce  shoved  and  pushed  and 
threw  him  from  the  cars,  etc.  On  the  trial 
the  defendant  introduced  evidence  tending  to 
prove  that  no  physical  force  was  used  in 
electing  the  plaintiff,  and  thereupon  asked 
the  court  to  instruct  the  jury  as  follows: 
"Unless  the  juij  find  from  the  evidence  that 
the  conductor  ejected  the  plaintiff  from  the 
car  with  physical  force,  tney  must  find  a 
verdict  for  the  defendant"  The  court  said, 
the  substantial  and  material  fact  in  the  alle- 
gation was  the  foroible  expulsion  of  the 
plaintiff;  and  if  a  less  decree  of  foroe  than 
the  actual  putting  out  of  pmintiff  by  physical 
force  was  sufficient  to  render  the  defendant 
liable,  such  proof  was  admissible  under  the 
pleadings.  Kline  v.  C,  P,  B,  B,,  39  Cal.  591. 

In  an  action  on  a  reooffnizanoe,  where  it 
appeared  that  the  accused  was  named  Mar- 
tini in  the  indictment,  and  Martinez  in  the 
recognizance,  and  there  was  testimony  that 
the  same  person  who  was  held  to  answer  by 
the  name  of  Martinez  was  indicted  by  the 
name  of  Martini^  it  was  held  that  a  motion 
for  nonsuit  on  the  ground  of  the  variance  of 
names  was  properly  overruled.  People  v.  Eaton^ 
41  Cal  657. 

If  there  is  a  technical  variance  between  the 
evidence  and  findiag  of  facts  and  the  plead- 
ing, and  no  obiection  is  madcf  on  that  ground 
in  the  court  below,  and  the  objection  is  taken 
for  the  first  time  in  the  appellate  court,  the 
judgment  will  not  be  reversed  by  reason  of 
such  variance.  Dikeman  v.  Norrie,  36  Cal.  94. 


w 

472.  (67.)  Any  pleading  may  be  amended  once  by  the  party  of  course, 
and  without  costs,  at  any  time  before  answer  or  demurrer  'filed,  or  after 
demurrer  and  before  the  trial  of  the  issue  of  law  thereon,  by  filing  the 
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same  as  amended  and  serving  a  copy  on  the  adverse  party,  who  may  have 
ten  days  thereafter  in  which  to  answer  or  demur  to  the  amended  pleading. 
A  demurrer  is  not  waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  the  complaint  is  overruled  and  there  is  no  answer  filed^ 
the  court  may,  upon  such  terms  as  may  be  just,  allow  an  answer  to  be  filed. 
If  a  demurrer  to  the  answer  be  overruled,  the  facts  alleged  in  the  answer 
must  be  considered  as  denied,  to  the  extent  mentioned  in  462.     [Approved 

March  24;  effect  July  1,1874.] 

Complaint,  filing  amended.  See  432, 473  n. 
Filing  an  amended  complaint  is  not  the  com- 
mencement of  a  new  action.  The  new  com- 
plaint supersedes  the  original,  and  destroys 
its  effect  as  a  pleading,  but  it  does  not  go  to 
the  identity  of  the  action.  Jcmu  v.  FrotA,  28 
CaL  246;  see  Oilman  v.  Cosgrave,  22  Cal.  356. 


Answer  no  waiver  of  demurrer.  This 
was  formerly  otherwise.  De  Boom  v.  Priestley, 
1  CaL  206;  Pierce  v.  Minium,  1  CaL  470. 
And  this  provision  is  limited  to  cases  where 
the  answer  and  demurrer  are  filed  at  the  same 
time,  under  431. 

Answer  after  demurrer  overruled.  The 
party  whose  demurrer  is  oyerruled  ought  to 
oe  required  to  obtain  leave  to  answer,  to  sat- 


isfy the  court  he  has  a  substantial  case  on  the 
merits.  Thornton  v.  Borland,  12  Cal.  440.  The 
rules  of  court  usually  provide  for  this.  Ordi- 
narily, the  court  should  doubtless  allow  an 
answer  to  be  filed  when  the  demurrer  has  been 
interposed  in  eood  faith,  with  some  CTound 
for  supposing  that  it  woidd  be  sustained.  But 
it  is  not  obliged  to  do  so  if  no  leave  is  asked, 
and  the  demurrer  was  manifestly  frivolous, 
and  confessedly  put  in  to  obtain  time,  without 
any  intention  to  rely  upon  it.  Seale  v.  Mc' 
LaughUn,  28  CaL  672;  andsee(?t^nv.  Hutch- 
inson,  16  CaL  154.  When  a  demurrer  to  a 
complaint  is  properly  sustained,  with  leave  to 
amend,  and  the  plaintiff  declines  to  do  so, 
the  judgment  will  not  be  reversed  on  appeal 
in  order  to  allow  an  amendment.  SuUer  v. 
San  Francisco,  36  CaL  112. 


473.  (68.)  The  court  may,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  allow  a  party  to  amend  any  pleading  or  proceeding,  by  ^ 
adding  or  striking  out  the  name  of  any  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect;  and  may,  upon  /S'^y^-jr 
like  terms,  enlarge  the  time  for  answer  or  demurrer.  The  court  may  like- 
wise, in  its  discretion,  after  notice  to  the  adverse  party,  allow,  upon  such 
terms  as  may  be  just,  an  amendment  to  any  pleading  or  proceeding  in  other 
particulars;  and  may,  upon  like  terms,  allow  an  answer  to: be  made  after 
the  time  limited  by  this  Code,  and  also  relieve  a  party,  or  his  legal  repre- 
sentative, from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  negleot;  and 
when,  for  any  reason  satisfactory  to  the  court,  ov  the  judge  thereof,  the 
party  aggrieved  has  failed  to  apply  for  the  relief  sought  during  the  term 
at  which  such  judgment,  order,  or  proceeding  complained  of  was  taken, 
the  court,  or  the  judge  thereof,  in  vacation,  may  grant  the  relief  upon 
application  made  within  a  reasonable  time,  not  exceeding  six  months  after 
the  adjournment  of  the  t^rm.  When,  from  any  cause,  the  summons  in  an 
*  action  has  not  been  personally  served  on  the  defendant,  the  court  may 
allow,  on  such  terms  as  may  be  just,  such  defendant,  or  his  legal  represent- 
ative, at  any  time  within  one  year  after  the  rendition  of  any  judgment  in 
such  action,  to  answer  to  the  merits  of  the  original  action. 

When,  in  an  action  to  recover  the  possession  of  personal  property,  the 
pevson  making  any  affidavit  did  not  truly  state  the  value  of  the  property, 
and  the  officer  taking  the  property,  or  the  sureties  on  any  bond,  is  sued 
for  taking  the  same,  the  officer  or  sureties  may,  in  their  answer,  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose  behalf  said  affida- 
vit was  made  was  entiiled  to  the  possession  of  the  same  when  said  affidavit 
was  made,  or  that  tlie  value  in  the  affidafvit  stated  was  inserted  by  mistake, 
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the  court  shall  disregard  the  value  as  stated  in  the  affidavit,  and  give  judg- 
ment according  to  the  right  of  possession  of  said  property  at  the  time  the 

affidavit  was  made.      [Approved  March  24;  effect  July  1,  1874.] 


Amendment  genexi^Uy.  On  anpeal  from 
an  order  allowing  plaintiff  to  amenol  summons 
by  inserting  notice  of  cause  of  action,  the 
court  said  great  latitude  was  given  to  the 
courts  by  the  statute,  in  amending  and  alter- 
ing pleadings,  etc.;  and  that  they  were  re- 
quired to  administer  substantial  justice  (475) 
between  the  parties.  Polock  v.  Hunt,  2  Cal. 
194.  Courts  snould  allow  amendments  with 
great  liberality  at  any  stage  before  trial: 
seeing  that  no  injurious  delays  are  occasioned, 
and  tnat  the  matter  of  the  amendment  is  es- 
sential to  a  fair  trial  on  the  legal  merits  of  the 
case.  McMiUan  v.  Dana,  18  (^L  349.  Where 
a  court  of  first  instance  asai^ed  as  a  reason 
for  denying  defendant's  motion  to  amend  the 
answer  msAC  at  the  trial,  that  if  the  amend- 
ment was  allowed  a  recovery  by  plaintiff 
might  thereby  be  defeated,  the  Supreme 
Court  held  the  reason  insufficient.  Amend- 
ments are  to  be  allowed  or  denied  in  further- 
ance of  substantial  justice;  that  is,  such  jus- 
tice as  the  law  administers  when  correctly  ap- 
plied^ and  not  such  as  may  be  dictated  by  the 
abstract  and  varying  notions  of  an  individual. 
Strinaer  v.  Davis,  30  Cal.  321.  Except  as  pro- 
vided by  the  Code,  after  the  expiration  of  a 
term,  a  District  Court  has  no  power  to  set 
aside  a  judgment,  or  grant  a  new  trial  Bald- 
win V.  Cramer,  2  CaL  583;  Suydatn  v.  Pitcher, 
4  Cal.  280.  But  the  court  held  that  it  is  not 
necessary  to  disprove  of  motions  for  new 
trials,  etc.,  at  the  term  of  the  trial.  Lurvey  v. 
WelU,  4  CaL  106.  But  the  court  loses  all  con- 
trol over  cases  decided  unless  its  jurisdiction 
is  saved  by  some  motion  or  proceeding  at  the 
time,  except  in  the  cases  sibove  referred  to. 
Carwntiery.  Hart,  5  CaL  407,  strictly  followed 
in  BeU  v.  Thomp8(m,  19  CaL  708  (in  which  it 
was  alleged  that  court  had  no  jurisdiction 
over  defendant's  person  where  judlgment  was 
entered);  Copper  HUl  Mining.  Co,  v.  Spencer, 
25  CaL  17;  Casement  v.  Binggold,  28  Cal.  335. 

The  court  afterwards  saiuj  the  correct  rule 
would  seem  to  be  this:  that  during  the  term 
the  record  may  be  amended  in  any  manner  so 
as  to  be  made  conformable  to  l^e  facts.  But 
where  the  term  is  past,  it  can  onlv  be  amended 
in  cases  where  the  record  itself,  shows  the 
error.  In  such  case  there  must  be  record  evi* 
dence  to  amend  by:  Branger  v.  Chevalier,  9 
CaL  173;  and  a  court  may  render  or  amend  a 
judgment  nunc  pro  tunc  at  any  time,  hut  only 
where  the  record  discloses  that  the  entry  on  the 
minutes  does  not  correctly  give  what  was  the 
judgment  of  the  court  If  there  is  no  such 
record  evidence,  the  judmnent  must  stand  till 
reversed.  Morrison  v.  Dajmuin,  3  CaL  255; 
Branger  v.  Chevalier,  9  Cal.  173;  Lattimer  v. 
Myaih  20  CaL  632.  The  result  of  the  numer- 
ous decisions  is,  that  the  party  must  take  the 
initiatory  steps  to  obtain  relief,  before  the  ex- 
piration of  the  term  at  which  final  judgment 
IS  rendered,  in  all  cases  except  those  men- 
tioned in  the  section.  The  inconvenience  of 
the  rule  is,  to  some  extent,  though  perhaps 
not  entirely,  obviated  by  the  thira  clause  of 
section  657,  which  authorizes  a  new  trial  on 
the  ground  of  ''accident  or  surprise,  which 


ordinary  prudence  cdnld  not  have  guarded 
against."  This  ground  would,  probably,  ordi- 
narily cover  most  of  the  cases  of  a  judgment 
recovered  through  * '  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,"  mentioned  in  this 
section.  Casement  v.  Ringgold,  28  CaL  336. 
But  it  is  only  where  the  case  has  been  finally 
disposed  of,  and  nothing  further  remains  to 
be  done,  that  the  court  loses  all  further  power 
over  it  by  an  adjournment  of  a  term.  WiUson 
V.  Cleavelandt  30  CaL  197. 

In  the  event  of  a  purchase  under  a  sheriff's 
sale  in  a  foreclosure  suit  being  made  under  a 
mistake  as  to  the  extent  of  the  interest  sold, 
the  court  may  give  a  remedy  by  setting  aside 
the  sale  and  oraering  a  fresh  one,  and  in  favor 
of  a  mortgagee  purchaser  may  open  the  decree 
and  allow  him  to  file  a  supplemental  com- 
plaint, bringing  in  other  parties  if  necessary: 
Ooodenow  v.  Ewer,  16  CaL  470;  Jldrich  v. 
Stephens,  49  CaL  678;  but  whether  this  can 
be  done  after  the  expiration  of  the  six  months 
mentioned  in  the  section,  is  doubtfuL  Cleri- 
cal errors  and  misprisions  may  occur  in  re- 
spect to  entries  of  jud^ents,  orders  and 
other  matters  connected  with  judicial  proceed- 
ings, which  it  is  competent  for  the  court  to 
order  amended  or  supplied;  and  this  may  be 
done  even  though  the  term  when  the  error  or 
mistake  happened  may  have  passed,  provided 
the  party  moving  proceed  with  due  diligence. 
Stoainv.  Naglee,  19  CaL  127.  But  where  it 
was  not  sought  to  amend  an  entry  made,  but 
to  obtain  an  order  empowering  and  directing 
the  clerk  to  enter  in  the  minutes,  mme  pro 
tumc,  an  order  alleged  to  have  been  made  in 
open  court,  it  was  lield  that  the  court  had  no 
power  to  make  such  an  order.  JEfegeler  v. 
HenckeU,  27  CaL  491. 

From  oversights  of  counsel,  committed  un- 
der pressure  of  business,  pleadings  are  often 
defective.  In  such  cases  when  an  offer  to 
amend  is  made,  at  such  a  stage  in  the  pro- 
ceedings that  the  other  party  will  not  lose  an 
opportunity  to  fairlv  present  his  whole  case, 
amendments  should  be  allowed  with  great 
liberality.  Kh-stein  v.  Madden,  38  Cal.  163. 

Courts  exercise  sreat  liberality  in  allowing 
officers  to  amend  tneir  returns  so  as  to  make 
them  conform  to  the  true  facts,  and  to  cor- 
rect errors  and  mistakes;  and  if,  in  thus 
amending,  the  officer  makes  a  false  return,  he 
is  liable  therefor,  and  such  amendments  are 
often  allowed  after  a  great  lapse  of  time. 
OaviU  V.  Doub,  23  Cal.  81 ;  Thatcher  v.  MUler, 
11  Mass.  413;  Adams  v.  Bobinson,  ]  Pick.  461; 
Haven  v.  Snow,  14  Id.  28;  Johnson  v.-  Day, 
17  Id.  106;  B^k  v.  Hardy,  6  Greenl.  162; 
Oilman  v.  Stetson,  18  Me.  428;  Williams  v. 
Rogers,  5  J.  R.  163;  Mahne  v.  Samuel,  3  A. 
K.  Marsh.  350;  Woodward  y,  Harbin,  4  Ala. 
534.  In  one  of  these  cases  a  return  was  al- 
lowed to  be  amended  after  the  lapse  of  twenty 
years,  and  in  another  after  six  years.  Oavitt  v. 
Doub,  23  CaL  81. 

If  the  record  have beensurreptitiously  altered, 
the  fact  is  peculiarly  within  the  knowledge  of 
the  court  itself,  and  its  determination  or  the 
fact,  one  way  or  the  other,  will  rarely,  if 
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ever,    be  disturbed  on  appeal   Morriaon  v. 
McCue,  45  CaL  118. 

^  Where  the  judge  of  a  superior  court  cer« 
tiiied  to  an  engrossed  statement,  and  subse- 
quently revoked  his  certificate  and  ordered 
tne  statement  to  be  made  conformable  to  the 
latter  settlement,  which  order  was  not  entered 
on  record,  and  the  judge  of  the  Fourth  Dis- 
trict Court,  to  which  the  cause  was  transferred, 
ordered  that  the  order  of  revocation  and 
amendment  be  entered  nunc  pro  tuncy  there  be- 
ing no  record  evidence  on  which  to  base  such 
an  order,  it  was  held  to  be  error.  Branger  v. 
ChevaHer,  9  CaL  351.  Power  of  court  to 
amend,  128,  subd.  8.  Referees  cannot  allow 
parties  to  amend  pleading,  643,  n.  When 
the  nroposed  amendment  is  immaterial,  a  re- 
fusal to  grant  leave  to  amend  cannot  be  urged 
as  error.  Levmmm  t.  Schwartz,  22  Cal.  231; 
Shepherd  v.  McNeil,  38  Cal  75;  Haydenv. 
Hayden,  46  Cal.  337;  Ferrer  y.  Home  M.  Ins, 
Co.,  47  Cal.  428. 

The  Supreme  Court  held  where  the  court 
below  exercised  its  discretion  in  disallowing 
an  amendment,  it  was  not  a  proper  question 
for  revision  by  the  Supreme  Court:  Steams  v. 
Martin,  4  CaL  229;  except  there  is  evidence 
of  a  gross  abuse  of  discretion.  Polk  v.  Cojpn, 
9  CaL  68. 

A  refusal  by  the  County  Court,  on  appeal 
from  a  justice,  to  permit  an  amendment  of 
the  complaint,  is  matter  of  discretion,  and 
there  being  no  affidavit  of  materiality,  nor 
any  showing  of  the  importance  of  the  amend- 
ment, the  court  will  not  interfere.  Canfield 
v.  Bates,  13  CaL  606;  ffoioe  v.  Indmenaence 
Co.,  29  CaL  74.  Amendments  by  aading  or 
striking  out  the  name  of  a  party,  correcting  • 
mistakes,  enlarging  the  time  for  answer  or 
demurrer,  are  to  be  on  such  terms  as  may  be 
TOoper.  This  includes  an  allowance  of  costs. 
Tormey  v.  Pierce,  49  Cal.  308. 

A  refusal  to  allow  an  amendment  is  pre- 
sumed to  be  right,  unless  the  character  oi  the 
proposed  amendment  is  shown  on  the  record. 
Jessup  v.  King,  4  Cal.  331. 

liValver  by  party.    One  party  cannot  ob- 
ject to  a  pleading  of  the  other  as  it  stands 
when  he  refuses  to  permit  it  to  be  amended 
to  suit  his  own  views  of  the  kw.  Summers  v. 
FariOi,  10  CaL  352. 

Where  the  plaintiffs  filed  an  amended  com- 
plaint, and  no  answer  was  made  by  defend- 
ants to  this  pleading,  but  there  was  an  an- 
swer to  the  original  complaint,  and  no  default 
was  taken  for  the  failure  of  defendants  to 
answer,  but  the  parties  went  to  trial,  as  if  on 
issue  joined  by  tne  pleadings,  the  court  held 
that  if  the  plaintififs  chose  to  go  to  trial  as  if 
there  had  been  a  regular  issue,  taking  no  ob- 
jection to  the  answer,  though  the  answer 
presented  issuable  matter,  nor  to  the  failure 
to  answer  the  amended  complaint,  they 
were  precluded  from  objecting,  after  they 
tried  the  experiment  of  holding  the  defena- 
ants  on  the  pleadings,  and  faded.  Oale  v. 
Tuolumne  W.  Co.,  14  CaL  28.  Where  a  re- 
lator had  leave  to  amend  his  complaint  in  the 
court  below,  but  declined  to  do  so,  the  Su- 
preme Court  held  that  no  action  could  be 
taken  upon  the  question  in  that  court  People 
V.  Jackson,  24  Cal.  633. 

Smnxnoiui,  amendmont  of.     On  appeal 


from  an  order  allowing  plaintiff  to  amend  his 
summons,  by  inserting  notice  of  the  cause  of 
action,  the  court  said  if  the  plaintiff  had 
taken  judgment  by  default,  without  the 
proper  notice,  it  would  have  been  error,  and 
the  court  below  had  power  to  amend  the  sum- 
mons so  as  to  make  it  conform  to  the  law. 
Pohck  V.  Hunt,  2  Cal.  194. 

Complaint,  amendment  ol  Where  an 
amended  complaint  was  in  tort,  and  was  in 
fact  an  action  of  trespass  for  mesne  profits, 
the  original  being  in  contract,  the  court  said 
although  great  latitude  was  allowed  in  the 
matter  of  amendments,  it  would  be  carrying 
their  power  and  discretion  to  an  extreme 
point  to  permit  a  party,  after  summoning  his 
adversary  to  appear  and  defend  in  an  action 
ez  contractu,  to  amend  his  declaration  so  as  to 
change  the  proceeding  into  an  action  exdelieto^ 
and  SuU  after  issue  joined,  trial,  and  motion 
for  nonsuit,  or  in  arrest.  The  character  of 
the  proceeding  was  changed  by  the  amended 
complaint,  and  the  defendant  found  himself 
in  court  to  answer  a  charge  concerning  which 
he  has  never  been  summoned.  This  practice 
was  too  loose  and  dangerous  to  be  tolerated* 
Bamirez  t.  Murray,  5  Cal.  224. 

Whero  the  complaint  was  demurred  to  and 
the  case  was  called  for  trial,  the  plaintiff 
asked  leave  to  file  an  amendment  to  his  com* 
plaint,  and  for  that  purpose  that  he  be  granted 
ten  days,  reckoning  from  the  day  on  which 
the  demunrer  was  filed,  but  the  court  rofused 
to  grant  any  time  therofor.    The  Supreme 
Court  said  the  ruling  of  the  court,  denying  the 
application  to  amend,  was  erroneous.     If  the 
*  plaintiff  had  forobome  to  move  for  leave  to 
amend  until  after  the  question  upon  the  de- 
murrer had  been  decided,  and  haa  then  made 
his  application,  and  it  had  been  refused  and 
judgment  had  been  entered  thereupon,  the 
judgment  would  have  been  reversecL    Here 
the  plaintiff,  by  his  own  motion  made  in  ad- 
vance, virtually  confessed  that  his  complaint 
was  defective  and  thereby  obviated  the  neces- 
sity of  iudicial  action  on  the  question.  Lord 
V.  Hopkins,  30  CaL   77.     But  now  in  iury 
cases  issues  of  law  must  be  disposed  or  be- 
fore issues  of  fact,  692.    If  plaintiff  obtains 
leave  to  amend  the  complaint  and  it  is  accord- 
ingly amended,  and  if  defendant's  answer  on 
file  IS  allowed  to  stand  as  his  answer  to  the 
amended  .complaint,  the   answer  is   to   be 
treated  as  if  it  had  been  then  filed.    Mul" 
ford  V.  EstudiUo,  32  CaL  136.     If  the  court 
durinff  the   trial   grants    leave   to   file   an 
amenament    to   the    complaint,    and    it   is 
filed  before  the  argument  is  concluded,  and 
there   is   nothing    in   the   record   to   show 
the  other  party  was  not  present  and  con- 
senting, the  amendment  will  not  be  disre- 
gEirded  in  the  Supreme  Court    The  facts  that 
the  clerk's  minutes  show  that  leave  was  given 
to  file  an  amended  complaint,  and  that  amend- 
ments only  to  the  complaint  were  filed,  do  not 
furnish  ground  for  wnoUy  disregarding  the 
amendments  in  the  Supreme  Court.  Reynolds 
v.  Hosmer,  45  Cal.   616.     Where  the  court 
asked  plaintiff's  counsel  if  they  desired  to 
amend  their  pleadings  to  conform  to  the  proofe, 
but  they  declined,  and  the  court  said  it  would 
determine  the  case  without  regard  to  the  form 
of  the  pleadings  and  amend  of  its  own  motion 
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if  necessary,  but  no  amendment  was  made, 
it  was  held  that  plaintiff  could  not  be  allowed 
to  treat  the  complaint  as  amended.  Carpentier 
T.  Brenham,  50  Cal.  549.  If  a  complaint  is 
amended  so  as  to  state  an  entirely  new  cause  of 
action,  the  Statute  of  Limitations  runs  as  to 
the  latter  cause  of  action  up  to  the  filing  of 
the  amended  complaint.  Anaerwm  v.  Mayers, 
60  CaL  525. 

Answer,  amendment  ol  To  serve  the 
purposes  of  justice  a  court  should  allow  a  gar- 
nishee to  amend  his  answer  whenever  it  ap- 
pears he  has  committed  a  mistake  or  fallen 
into  an  error  which  could  not  reasonably  have 
been  avoided.  Smilh  v.  Brovm,  5  Cal.  119. 

The  court  below  has  power  to  grant  amend- 
ments whenever  at  any  stage  of  the  trial  they 
are  necessary  for  the  purposes  of  justice. 
Where,  on  the  trial  of  an  ejectment  suit,  cer- 
tain evidence  offered  by  defendant  was  re- 
jected on  the  ground  that  the  averment  in  the 
answer,  that  the  original  location  of  the  lot  in 
dispute  was  according  to  '  *  the  actual  plan  then 
used  and  recognized  of  the  town  of  San  Fran- 
cisco or  Yerba  Buena,"  referred  to  the  map  of 
the  survey  and  not  the  actual  survey  or  plan 
on  the  ground,  and  the  court  refused  defend- 
ant permission  then  to  amend  his  answer  in 
this  respect,  but  subsequently  granted  him  a 
new  trial  for  that  purpose,  it  was  held  that 
the  court  below  had  tne  power  to  grant  the 
new  trial  for  this  cause,  and  that  the  Supreme 
Court  would  not  interfere.  Lestrade  v.  Barth,  17 
CaL  285.  A  second  answer,  which  was  an 
amended  and  supplemental  answer  in  form 
and  substance,  was  held  to  suspend  the  first 
answer.  Where  the  grounds  upon  which  de-  • 
fendant  asks  leave  to  file  a  second  amended 
answer  are  displaced  by  oounter-afiidavits, 
there  is  no  abuse  of  discretion  in  denying  the 
application.  Oilman  v.  Cosgrove,  22  CaL  358. 
Where  an  appeal  was  taken  and  the  Supreme 
Court  reversed  the  judgment  and  ordered  a 
new  trial,  upon  the  return  of  the  case  defend- 
ant moved  tne  court  below,  upon  affidavit  and 
notice,  for  leave  to  amend  his  answer  by  set- 
ting up  an  alleged  mistake  in  the  contract 
Bu^  on,  for  want  of  which  aUegation  the 
judgment  had  been  reversed,  the  court 
granted  leave  to  amend,  and  the  Supreme 
Court  held  there  was  no  error  in  this.  Fiersan 
v.  McCahiU,  22  CaL  130,  131. 

Jodgment,  amendment  ol  Where  an 
amended  decree  rendered  at  the  same  term  as 
the  first  decree  is  simply  what  the  ori^nal  de- 
cree should  have  been  and  does  no  mjustice 
to  a  party,  the  Supreme  Court  will  not  dis- 
turb It  on  account  of  any  alleged  irregularity 
not  affecting  the  merits.  Oronjier  v.  Miatum, 
5  Cal.  492. 

When  the  judgment  entered  by  the  clerk 
does  not  conform  to  that  pronounced  by  the 
court,  it  will  be  corrected  on  motion,  even 
after  an  appeal  and  affirmance  of  the  judg- 
ment, and  the  issuing  and  service  of  aix  exe- 
cution in  the  cause.  Under  no  system  of 
jurisprudence  recognized  among  civiuzed  peo- 
ple has  it  ever  been  permitted  that  a  party 
who  has,  by  the  mere  misprision  of  the  derk, 
obtained  against  his  adversary  the  entry  of  a 
judgment  never  in  fact  pronounced  or  ren- 
dered by  the  court,  should,  while  substantially 
admitting  the  fact  of  the  mistake,  retain  its 


fruits.  RousMt  v.  Boyle,  45  Cal.  64.  After 
judgment  on  the  pleatungs  had  been  rendered, 
the  defendant  applied  to  the  court  below  for 
leave  to  amend  nis  answer.  The  application 
was  denied,  and  the  Supreme  Court  would  not 
say,  under  the  circumstances,  that  its  denial 
involved  any  abuse  of  the  discretion  of  the 
court.  If  defendant  intended  to  abandon  this 
answer  and  substitute  another  in  its  stead,  he 
should  have  made  his  application  before  judg- 
ment was  ordered;  as  he  waited  till  after  that 
time,  the  court  would  not  disturb  the  order  of 
the  court  below,  refusing  him  leave  to  amend. 
Fdch  V.  Beaudry,  40  Cat  445-^. 

When  a  party  admits  in  his  answer,  under 
oath,  a  material  allegation  of  the  complaint^ 
and  the  case  is  tried  and  a  judgment  ren- 
dered, and  a  new  trial  afterwards  granted  by 
the  Supreme  Court,  on  the  return  of  the  cause 
to  the  court  below  the  defendant  should  not 
be  allowed  to  amend  his  answer  by  changing 
the  admission  into  a  denial.  Spanagel  v.  Beay, 
47  Cal.  608. 

Where  defendants  supposed  they  had,  by 
their  answer,  put  in  issue  the  material  allega- 
tions of  the  complaint,  and  were  sustained  in 
their  view  of  this  question  by  the  referee  and 
also  by  the  court,  the  Supreme  Court,  in  the 
exercise  of  its  discretion,  in  order  that  sub- 
stantial justice  might  be  done,  suggested  to 
the  court  below  to  allow  the  defendants  to 
amend  their  answer  so  as  to  put  in  issue  the 
material  facts  of  the  complaint.  Fish  v.  Bed- 
ingtan,  31  Cal.  195. 

When  the  plaintiff  mistakes  his  remedyand 
brings  an  action  at  law  for  daniages,  and  his 
proper  remedv  is  a  bill  in  equity  for  an  ac- 
counting, and  leaves  out  a  necessary  party, 
but  inserts  some  averments  in  the  complaint 
which  entitle  him  to  some  measure  of  equita- 
ble relief,  the  appellate  court  will  not  dismiss 
the  action,  but  will  send  the  case  back  with 
leave  to  amend  the  complaint.  Blood  v.  Fair- 
banks, 48  Cal.  171. 

Party,  adding  and  amending  name  ol 

Where  plaintiff's  testimony  on  a  trial  showed 
nonjoinder  of  persons  who  should  have  been 
joined  as  plaintiffs,  and  on  motion  for  nonsuit 
the  court  permitted  amendment  by  adding 
name,  the  Supreme  Court  held  the  ruling  cor- 
rect. AequiialY,  Crowell,  1  CaL  192;  Folkv. 
Coffin,  9  CaL  56. 

Defendant  was  sued  and  served  by  the  name 
of  George  N.  Mott,  and  making  no  appear- 
ance, judgment  was  entered  against  him  by 
the  same  name.  Afterwards,  and  without 
notice  to  the  defendant,  the  plaintiff  on  his 
own  motion  obtained  an  order  from  the  court 
to  amend  the  judgment  by  altering  the  name 
of  Geoi^  to  Gordon.  The  court  said  it  was 
very  evident  that  the  amendment  was  not 
sustained  by  the  previous  proceedincs.  The 
action  was  against  one  person  and  the  judg- 
ment against  another,  and  reversed  the  judg- 
ment. McNaUy  v.  MoU,  3  Cal.  235;  and  see  585, 
post,  and  notes. 

If  a  company  is  sued  by  a  wrong  name, 
but  answers  by  its  true  name,  and  judgment 
is  rendered  against  it  by  its  true  name,  the 
judgment  is  not  void,  and  the  Supreme  Ckmrt  , 
on  appeal,  in  affirming  the  judgment,  will 
direct  the  court  below  to  substitute  the  true 
name  in  the  Complaint  Mahon  v.  8,  R,  T.  B. 
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Co, ,  49  CaL  27a  Where  plaintiff  was  allowed 
to  insert  the  name  of  James  M.  Cnrtis  in  the 
place  of  L.  Cnrtis,  withont  notice  to  the 
former,  the  court  held  the  error,  if  any,  was 
cnred  by  the  appearance  and  answer  of  James 
M.  Curtis  in  the  court  below.  Smith  y,  Curtis, 
7  CaL  587. 

Verifying,  amendment  by.  It  is  no  error 
to  allow  defendant  to  verify  his  answer  before 
trial,  unless  it  in  some  way  take  the  plaintiff 
by  surprise.  Angiery.M(Mteraont6CeA,e2,  To 
a  complaint  verified,  the  defendant  filed  a  copy 
of  the  original,  unverified  answer,  by  mistake; 
the  parties  took  depositions  under  the  plead- 
ing, and  subsequently  went  to  trial  After 
the  close  of  the  plaintiff's  evidence,  his  coun- 
sel then,  for  the  first  time,  brought  the  mis- 
take to  the  notice  of  the  court,  b^  moving  for 
judgment  by  default,  which  motion  the  court 
sustained,  and  refused  to  allow  defendant  to 
then  verify  his  answer;  it  was  held  error,  and 
an  abuse  of  discretion.  The  court  should  have 
allowed  the  defendant  to  have  verified  his  an- 
swer. Arrington  v.  Tupper,  10  CaL  464;  Lot' 
timer  v.  Ryan,  20  Cal.  632. 

Statate  of  Umitatione,  amendment  by 
pleading.  The  Supreme  Court  said  it  was 
within  the  discretion  of  the  court  below  to  al- 
low the  statute  to  be  pleaded  at  any  time 
upon  terms,  where  the  ends  of  justice  would 
be  attained  by  it  But  as  th^  record  did  not 
disclose  that  any  attempt  was  made  by  de- 
fendant, b^  affidavits  or  otherwise,  to  show 
that  it  was  necessarv  to  permit  defendant  to 
amend  in  order  to  obtain  justice,  the  order  of 
the  court  below  disallowing  the  amendment 
was  affirmed.  Cooke  v.  Spears,  2  CaL  411.  In 
one  case  judgment  was  reversed,  and  a  new 
trial  ordered,  with  leave  to  the  plaintiff  to 
amend  his  complaint,  in  order  to  prevent  the 
bar  of  the  Statute  of  Limitations.  JPartridgev, 
MeKinneu,  10  CaL  184. 

Two  defendants  filed  a  joint  plea  of  the 
Statute  of  Limitations,  ana  the  plea  being 
held  bad  as  to  one  defendant,  the  court  on  the 
trial  permitted  the  other  defendant  to  file  a 
separate  plea  of  the  statute;  it  was  held  that 
this  was  no  such  great  abuse  of  discretion  as 
to  enable  the  Supreme  Court  to  revise  it.  Bob- 
htson  V.  Smith,  14  Cal.  254.  It  is  not  error  to 
refuse  to  permit  defendant  to  set  up  the 
Statute  of  Limitations  after  he  has  answered 
to  the  merits.    Stuart  v.  Lander,  16  CaL  375. 

Bill  o^  costs,  eto.,  amendment  of.  The 
court  has  power  in  the  exercise  of  its  discre- 
tion to  allow  the  amendment  of  a  bill  of  costs 
and  the  affidavit  accompanying  it.  If  the 
affidavit  is  a  nullity  the  unsuccessful  party 
should  take  the  proper  steps  to  set  it  aside  or 
appeal  from  the  judgment  on  the  ground  that 
the  costs  have  been  waived  by  the  operation  of 
the  statute;  but  where  the  unsuccessful  party 
himself  moves  for  a  retaxation,  it  is  proper  for 
the  court,  in  its  discretion,  to  allow  such 
amendments  as  are  just  and  necessary. 
Where  the  original  bill  of  costs  is  filed  within 
the  time  prescribed  by  the  act,  an  amend- 
ment allowed  after  the  time  relates  back  to 
the  time  of  filing  the  original  of  which  it 
merely  forms  a  part.  Burriham  v.  Hays,  3 
CaL  115. 


Damages,  amendment  by  stxiking  out 
It  is  error  to  refuse  to  allow  a  plaintiff  to  strike 
out  a  claim  for  damages  without  regard  to 
the  purpose  which  may  influence  him.  This  is 
a  privilege  that  is  never  denied  whether  the 
question  be  one  of  jurisdiction  or  otherwise. 
Grass  VaUey  Q,  M,  Co.  v.  Staekhouse,  6  Cal. 
413.  Where,  in  ejectment  against  several  de- 
fendants, the  judgment  for  damages  is  sev- 
eral instead  of  joint,  the  damages  may  be  re- 
mitted, and  the  judgment  for  the  land  stand. 
CuHis  V.  Herrick,  14  CaL  117. 


Judgment  by  default,  vaoating.  This 
section  alters  the  common  law,  by  which 
[udgment  by  default  could  only  be  set  aside 
or  objections  to  the  declaration  which  would 
have  been  good  on  demurrer.  Harlan  v.  Smith, 
6  CaL  174;  Com,  Dig.,  Pleader,  C.  20;  CoUins 
V.  Qibhs.  2  Burr,  900;  Bowdell  v.  Parsons,  10 
East,  364.  An  affidavit  to  the  effect  that  an 
instrument  had  been  materially  altere^i,  with- 
out showing  in  any  manner  in  what  the  alter- 
ation consisted,  furnishes  no  ^ound  on  which 
to  base  a  motion  to  set  aside  a  judgment 
Taylor  v.  Randall,  5  Cal.  80.  Where  a  de- 
fendant has  not  been  personally  served  with 
the  summons,  he  or  his  legal  representative 
may  at  any  time  within  one  year  after  judg- 
ment come  in  and  answer  the  merits  of  the 
action.  This  is  a  positive  right  that  he  can- 
not be  deprived  of.  Where  a  remedy  is  so 
perfectly  attainable  in  the  court  of  original 
jurisdiction,  an  appellate  court  -will  not  ad- 
minister it  for  any  cause  that  can  be  assigned. 
Ouy  V.  Me,  6  Cal.  101. 

The  affidavits,  however,  must  show  facts 
which  bring  the  case  within  the  section: 
Harlan  v.  Smith,  6  CaL  174;  Dorente  v.  SuU 
Uvan,  7  Cal.  280;  Chase  v.  Swam,  9  Cal.  137; 
PeopU  V.  O'Connell,  23  Cal.  281;  and  there 
must  be  a  showing  of  merits.  Reese  v.  Mahoney, 
21  Cal.  306;  People  v.  Rains,  23  CaL  129; 
Bailey  v.  Taaffe,  29  Cal.  423  (the  leading 
case);  ParroU  v.  Den,  34  CaL  80.  Where 
merits  are  shown  by  affidavits,  counter-affi- 
davits on  that  question  cannot  be  received. 
Hanford  v.  McNair,  2  Wend.  286;  Oracier  v. 
Weir,  45  CaL  54.  No  different  rule  was  ad- 
judged in  Bailey  v.  Taaffe,  The  court  held 
in  tnat  case  that  the  affidavit  of  the  defend- 
ant, in  support  of  his  motion,  disclosed  no 
merits,  ana  seem  to  have  been  confirmed  in 
the  conclusion  that  there  were  none  in  fact, 
by  the  affidavit  of  the  plaintiff.  That  affi- 
davit corroborated  rather  than  contradicted 
the  defendant.   Francis  v.  Cox,  33  CaL  325. 

Where  defendant  was  personally  served,  in 
the  county  in  which  the  action  was  brought, 
with  the  summons  and  copy  of  the  complamt, 
which  was  verified  in  the  usual  form,  he 
retained  attorneys,  to  whom  he  intrusted  the 
defense  of  the  case,  and  then  left  the  State, 
and  went  on  a  visit  to  the  State  of  New  York, 
without  having  prepared  and  verified  an  an- 
swer. In  his  absence.  Ids  attorneys  did  not 
verify  it  for  him.  The  result  was  a  default 
for  want  of  an  answer,  and  final  judgment 
followed.  The  Supreme  Court  held  that  the 
court  below  did  not  err  in  refusing  to  open  the 
default  under  these  circumstances.  There 
was  neither  surprise  nor  excusable  neglect  in 
the  defendant  leaving  the  State,  and  thus  de- 
liberately placing  his  case  in  such  a  situation 
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that  no  defense  could  be  made  for  him. 
Hancock  v.  Pico,  40  CaL  164. 

S.  brought  suit  to  recover  a  sum  of  money 
which  they  claimed  to  be  due  them  from  B. 
&  W.  B.,  upon  being  served  with  summons 
and  copy  of  complaint,  entered  into  an  agree- 
ment with  S.,  in  which  he  admitted  tmit  a 
certain  sum  was  then  due,  and  stipulation  that 
it  was  to  be  settled  in  a  particular  manner;  it 
was  held  that  the  af^eement  afforded  no 
ground  for  setting  aside  a  default  entered 
against  B.,  in  the  absence  of  any  promise  by 
S.  to  discontinue  the  suit,  or  to  delay  its  prog- 
ress. Sweet  V.  BurdeU,  40  CaL  d7. 

It  is  no  ground  for  setting  aside  a  judgment 
by  default,  that  the  defendant  was  ignorant 
of  the  law  requiring  him  to  answer  in  a  cer- 
tain time.  Chase  v.  Swain,  9  CaL  130.  Where 
the  excuse  proffered  by  the  defendant  for 
failure  to  answer  was  that  he  was  under  the 
impression,  when  he  retained  counsel  in  the 
case,  that  the  time  to  answer  had  not  expired; 
that  he  did  not  recollect  the  precise  day  upon 
which  the  summons  and  complaint  were 
served;  and  that  he  was  quite  ill  at  the  time, 
and  did  not  as  carefully  note  the  time  as  he 
otherwise  would  have  done,  it  was  held  en- 
tirely insufficient,  as  it  did  not  appear  that 
his  illness  prevented  him  from  attending  to 
his  business.   EUiott  v.  Shaw,  16  CaL  877. 

In  ejectment  against  K.  claiming  as  owner, 
and  K.  his  tenant,  and  L.  &  B.  sub-lessees  of 
R.,  the  summons  was  served  on  L.  &  B.  only, 
who  were  in  possession.  No  one  answered, 
and  default  was  taken.  The  suit  was  dis- 
missed as  to  K.  &  R.,  and  judgment  entered 
by  the  court  against  L.  &  B.  K.  applied  on 
affidavit  for  an  order  vacating  the  judgment, 
and  for  permission  to  defend;  and  it  was  held 
that  K.  nad  a  right  to  be  admitted  to  defend, 
and  that  the  judgment  was  properly  vacated 
for  that  purpose.  If  third  persons  had  ac- 
quired any  rights  to  the  premises  since  the 
Judgment  and  before  it  was  vacated,  or  if  K . 
lad  waived  any  rights,  such  matters  could  be 
set  up  on  the  triaL  Roland  v.  Kreyenh4jgtn,  18 
CaL  455. 

Where  a  case  in  the  Twelfth  District  was 
set  for  trial  on  a  particular  day,  with  the 
knowledge  and  consent  of  defendant's  at- 
torney, and  he  then,  two  or  three  days  be- 
fore the  day  of  trial,  went  into  Alameda 
County  to  try  another  cause  there,  without 
making  any  arrangement  in  respect  to  the 
first  ca»ve,  in  which,  on  the  day  fixed,  plaintiff 
had  judgment — no  one  appearing  for  defend- 
ant except  to  state  the  fact  of  the  attome^y's 
absence,  and  to  ask  a  postponement,  which 
was  denied;  it  was  held  that  the  Supreme 
Court  would  not  review  the  action  of  the 
court  below  in  refusing  to  set  aside  the  judg- 
ment because  of  the  absence  of  said  attorney. 
Haighb  v.  Oreen,  19  CaL  114;  MulhoUand  v. 
Heynemann,  19  CaL  607.  So  whertf  the  cause 
was  placed  on  the  calendar  after  the  com- 
mencement of  term,  having  been  omitted  in 
error,  and  plaintiff's  attorney  repeatedly  called 
defendant^  attorneys'  attention  to  it.  Nooney 
V.  Mahoney,  30  Cal.  227. 

Where  the  court  below  set  aside  a  default 
on  affidavits,  which  stated  that  the  case  had 
been  fully  and  fairly  represented  to  counsel, 
etc.,  in  the  usual  form,  instead  of  setting 
forth  the  facts  constituting  the  defense,  the 


Supreme  Court  would  not  hold  that  the  affi- 
davits were  insufficient.  They  said  the  court 
below  could  have  required  a  more  specific 
statement,  but  whether  it  would  do  so  or  not 
was  purely  a  matter  of  discretion.  Woodward 
y.  Backus,  20  CaL  138. 

In  an  action  of  ejectment  the  summons  was 
served  on  defendant  Quigley,  but  not  on  the 
defendant  Rigney.     Quigley  having  suffered  a 
default,  judgment  was  entered  against  both 
parties.     Rigney  then  moved  the  court  to 
set  aside  the  jud^ent,  which  motion  was 
granted.    The  plaintiff  appealed.    The  Su- 
preme Court  said  it  was  one  judgment  against 
the  two  defendants  for  the  recovery  of  the 
premises  and  for  damages,  and  to  set  aside 
the  judgment  as  to  one  would  in  effect  be 
setting  aside  the  whole  judgment  and  enter- 
ing a  new  judgment  as  to  Quigley  alone.    As 
it  stood,  the  plaintiff  had  only  to  enter  a  new 
judgment   against  the   defendant  who  had 
made  default.  Lewis  v.  Rigney,  21  CaL  272. 
Where  a  motion  to  set  aside  a  judgment  is 
granted  "on  payment  of  all  costs,"  the  judg- 
ment remains  in  force  until  the  costs  are  paia. 
A  failure  by  the  opposing  party  to  file  his 
cost  bill,  or  to  give  notice  under  a  rule  of 
court  allowing  five  days  after  notice  for  pay- 
ment of  the  costs,  would  not  operate  to  make 
the  vacation  of  the  judgment  absolute.   After 
a  conditional  order  to  set  aside  a  judgment, 
the  court,  in  deciding  a  motion  to  place  the 
cause  on  the  calendar  for  trial,  "ordered  that 
said  motion  be,  and  the  same  is  hereby  de- 
nied, and  the  judgment  will  remiff  n. "    It  was 
held  that  this  was  a  distinct  adjudication; 
that  the  previous  order  had  not  taken  effect; 
and  held,  further,  that  this  order  directing 
that  the  judgment  remain,  being  the  last  in 
the  case,  and  not  having  been  appealed  from, 
it  deprived  of  all  force  any  previous  order  in 
reference  to  vacating  the  judgment.   Gregory 
v.  Haynes,  21   Cal.  443.     The  court  should 
not  vacate  a  judgment  where  there  is  an  ap- 
pearance which  gave  the  court  jurisdiction. 
SeaU  v.  McLaugMxn,  28  CaL  672. 

An  application  to  set  aside  a  judgment^ 
where  the  moving  party  has  been  represented 
by  an  attorney  at  the  trial  which  resulted  in 
the  rendition  of  said  judgment,  should  be  by 
motion  for  a  new  trial;  but  where  the  applica- 
tion was  founded  on  the  facts  that  the  moving 
party  had  not  been  present  at  the  trial,  neither 
in  person  nor  by  attorney,  that  he  had  no  no- 
tice of  said  judgment  untU  the  lapse  of  the 
term  at  which  it  was  rendered,  and  nad  a  mer- 
itorious defense,  it  was  held  that  an  order  was 
properly  made  under  the  provisions  of  this 
section.  Where  L.,  who  was  a  regularly 
licensed  attorney,  had  appeared  for  certain 
three  of  the  defendants  to  an  action  pending 
in  the  District  Court  (there  being  over  fifty 
defendants  in  all),  by  filing  for  and  in  the 
names  of  said  three  defendants  a  demurrer  to 
the  plaintiff's  complaint,  and  serving  copy 
thereof  on  plaintiff's  attorneys,  and  after- 
wards had  appeared  and  taken  part  at  the  trial 
of  the  case,  out  in  fact  not  as  attorney  for  said 
three  defendants,  by  whom  he  had  only  been 
employed  to  put  in  said  demurrer,  but  failed 
to  give  any  limitetion  of  his  said  employment 
ana  appearance,  it  was  held  that  this  made  a 
prima  fade  case  of  appearance  by  the  attorney 
at  said  trial,  and  would,  in  case  of  a  coUatenu 
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attack  on  the  judgment  rendered  thereat,  be 
held  conclusive  of  the  fact  of  such  appear- 
ance; but  on  a  motion  to  set  aside  the  judg- 
ment, it  was  allowable  in  behalf  of  the  mo- 
tion to  show  the  true  facts  by  any  competent 
evidence.  An  order  setting  aside  a  judgment 
rendered  for  plaintiff  and  a^inst  over  fifty 
defendants,  which  order  was  m  general  terms, 
but  was  made  on  the  motion  of  three  defend- 
ants only,  did  not  disturb  the  judgment 
against  the  others.  McKhUey  v.  Tuttley  34  Cal. 
235. 

In  opening  a  default,  terms  and  conditions 
ought  generally  to  be  imposed,  which  should 
be  more  or  less  severe,  as  the  circumstances 
seem  to  warrant.  Where  a  defendant  has  been 
misled  by  an  incorrect  publication  of  the  time 
the  suit  was  commenced,  in  a  printed  sheet 
containing  information  of  court  proceeding 
on  which  the  business  community  generally 
relied,  the  default  should  be  opened.  Watson 
V.  S.  F.  d;  H.  B.  H,  R.  Co.,  41  CaL  17. 

It  is  improper  to  set  aside  a  default  where 
there  is  no  service  of  the  moving  papers,  and 
the  application  is  heard  and  decided  in  the 
absence  of  the  plaintiff's  attorney,  who  had 
no  notice  of  the  motion.  Vallao  v.  Oreen,  16 
Cal.  160. 

Where  defendants  had  interposed  a  de- 
murrer to  the  complaint,  and  the  defendants* 
attorney  stated  in  his  affidavit  that  he  was 
present  in  court  at  the  calling  of  the  law  cal- 
endar, and  answered  ''Ready,"  when  the  de- 
murrer was  called  for  argument,  but  did  not 
then  aigue  if  because  the  plaintiff's  attorney 
was  not  present  in  court,  and  that  he  did  not 
know  that  the  court  would  entertain  a  motion 
concerning  a  demurrer,  except  on  the  regular 
law  days,  and  the  court,  in  the  meantime,  had 
stricken  out  the  demurrer  because  it  was 
deemed  to  be  frivolous,  but  the  attorney  did 
not  state  that  he  had  no  notice  of  the  motion 
to  strike  out  the  demurrer,  nor  when  he  was 
informed  for  the  first  time  that  it  had  been 
stricken  out,  nor  that  he  supposed  the  demur- 
rer to  be  still  pending,  until  after  the  time  for 
answering  had  expired,  the  court  held  the 
grounds  ror  vacating  the  judgment  were  in- 
sufficient SeiUy  v.  Suddockj  41  Cal.  314. 

A  person  buying  land,  without  notice  of  the 
pendency  of  an  action  to  try  its  title,  is  not  af- 
fected by  a  judgment  in  the  action,  and  there- 
fore cannot  support  a  motion  to  set  it  aside. 
If,  during  the  pendency  of  an  action  to  try 
the  title  to  land,  the  plaintiff  sells,  and  after- 
wards stipulates  for  judgment  in  favor  of  the 
defendants,  his  fi^antees  cannot  support  a 
motion  to  set  asic^  the  judgment  under  this 
section.  Corvnn  v.  Bensley,  &  CaL  254. 

Where  an  attorney  in  a  cause  fails  to  attend 
a  trial  had  at  a  regular  term  of  the  court,  and 
does  not  know  tl^t  the  cause  is  set  for  trial, 
and  this  failure  and  want  of  knowledge  is 
caused  by  an  illness  of  the  attorney  which 
was  not  sudden,  but  under  which  he  had  been 
laboring  for  a  year,  and  the  other  party  ob- 
tains a  judgment  for  want  of  an  appearance, 
the  facts  are  not  sufficient  to  warrant  an  order 
vacating  the  judgment.  Ekel  v.  Stoift,  47  Cal. 
619. 

If  there  are  two  defendants,  and  one  of  them 
is  not  a  real  party  in  interest,  and  relies  on 
the  promise  of  the  other  to  defend  the  action, 
and  for  that  reason  is  defaulted,  it  is  not  an 


abuse  of  discretion  for  the  court  to  open  the 
default  as  to  hinL  S.  B.  L,  S,  A  F,  Co,  v. 
Tkompaon,  46  Cal.  63. 

Where  a  cause  was  at  issue,  but  was  not 
placed  on  the  calendar  for  the  April  term, 
1874,  and  after  the  calendar  had  been  called, 
on  motion  of  the  plaintiff^s  attorney,  the  court 
placed  it  on  the  calendar;  and  on  the  22d  of 
April,  1874,  the  defendants  not  appearing, 
judgment  was  entered  against  them;  and  three 
of  the  defendants  moved  to  vacate  the  judg- 
ment, and  in  support  of  the  motion  filed  affi- 
davits that  on  tne  morning  that  the  calendar 
was  to  be  called,  their  attorney  entered  the 
court-room,  and  the  clerk  asked  him  to  buy  a 
printed  calendar,  and  that  he  looked  it  over 
and  found  this  cause  had  not  been  placed  on 
the  calendar;  that,  as  the  attorney  had  no 
cases  to  try  that  term,  he  left,  and  heard  a 
few  days  afterwards,  that  after  the  calendar 
was  called,  the  case  had,  on  motion  of 
the  plaintiff's  attorney,  been  placed  on  the 
calendar,  and  a  judgment  had  been  rendered 
against  the  defendants  for  want  of  an  appear- 
ance; the  court  held  that  the  judgment  was 
properly  vacated.  Byan  v.  Mooney,  49  Cal.  33, 

If  an  order  is  made  setting  aside  a  judgment 
and  default,  on  condition  that  the  moving 
party  pay  to  the  other  a  sum  of  money,  ana 
serve  and  file  an  answer  within  a  certain 
time,  the  conditions  must  be  complied  with 
within  the  time  fixed,  or  the  judgment  will 
remain  in  force  in  the  same  manner  as  if  the 
order  setting  them  aside  had  not  been  made. 
Hartman  v.  Olvfra,  49  CaL  101. 

If  tenant  sued  in  ejectment  suffers  default, 
the  landlord  may  have  the  default  set  aside, 
379,  n. 

Judgment,  jurisdiction  of  a  ooort  of 
equity  to  deal  "with.  As  to  foreclosure  suits, 
see  Ooodenow  v.  Ehoer,  16  Cal.  461;  Aldrich  v. 
Stepfimn,  49  Cal.  678,  cited  supra. 

Equity  has  jurisdiction  to  vacate  a  judg- 
ment fraudulently  altered  so  as  to  include  a 
defendant  not  served  with  process  and  not 
originally  included  in  the  judgment.  If  there 
be  any  rule  requiring  the  payment  of  a  debt 
in  judgment,  or  a  denial  oi  its  justice,  before 
a  party  complaining  of  judgment  without 
notice  to  him  can  ask  equity  to  vacate  it,  that 
rule  cannot  apply  to  the  case  of  judnnent  ren- 
dered for  a  penalty  under  a  penm  statute. 
Chester  v.  Miller,  13  CaL  658.  Where  courts 
of  law  and  equity  have  concurrent  jurisdic- 
tion, if  a  court  of  *law  has  first  acquired  juris- 
diction and  decided  a  case,  a  court  of  equity 
will  not  inferfere  to  set  aside  the  judgment, 
unless  a  party  has  been  prevented  by  some 
fraud  or  accident  from  availing  himself  of  the 
defense  of  law.  Ihttel  v.  Pacheco,  21  CaL  442; 
Truly  V.  Wanger,  5  How.  U.  S.  141;  AUen  v. 
Hopson,  TFreeman,  276;  Warton  v.  Wood,  22 
W^end.  524;  Smith  v.  Mclver,  9  Wheat.  532; 
Haydon  v.  Gordon,  17  Leigh.  157.  The  as- 
sistance of  equity  cannot  ^  invoked  so  long 
as  the  remedy  by  motion  exists;  but  when  the 
time  within  which  a  motion  may  be  made  has 
expired,  and  no  laches  or  want  of  diligence  is 
imputable  to  the  party  asking  relief,  there  is 
nothing  in  reason  or  propriety  preventing  the 
interference  of  equity.  B&ena  y.  Kreutz,  20 
CaL  114;  see  People  v.  Laforgty  3  CaL  130; 
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Itobb  V.  Hobb,  6  CaL  22;  Carpenter  v.  ffaH,  5 
Cal.  407;  HazeUint  v.  Larco,  7  Cal.  32.  If 
judgment  by  default  is  void  the  court  can- 
not set  it  aside  at  any  time  and  equity  will 
not  interfere.  Chxpmany.  Bowman,  14  Cal  157. 


Appeal,  effect  ol  Where  a  case  is  pend- 
ing on  appeal,  the  District  Court  has  no  power 
o%^er  the  judgment.  Bryan  v.  Berry ,  8  Cal. 
473. 


474.  (69.)  When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant, 
he  mast  state  that  fact  in  the  complaint,  and  such  defendant  may  be  desig- 
nated in  any  pleading  or  proceeding  by  any  name,  and  when  his  true  name 
is  discovered,  the  pleading  or  proceediug  must  be  amended  accordingly. 

Default,  judgment  by,  585,  and  notes. 

Flctitioua  name,  use  of.  The  ignorance 
of  the  name  must,  of  course,  be  real  and  not 
feigned;  it  must  not  be  willful  ignorance,  or 
such  as  might  be  removed  by  mere  inquiry  or 
a  resort  to  means  of  information  easily  acces- 
sible. There  is  no  conflict  between  426,  subd. 
1,  and  this  section.  The  former  gives  the 
g:eneral  rule,  and  the  latter  provides  an  excep- 
tion to  it  Where  no  averment  was  contained 
in  the  complaint  to  the  effect  that  the  plaint- 
iffs were  ignorant  of  the  true  name  of  any 
person  intended  to  be  made  a  defendant  there- 
in, but  it  proceeded  to  name  the  defendants 
as  follows:  "Daniel  Rogers,  John  S.  Love, 
Joel  S.  Pollack,  Richard  Bix,  Hans  Bix,  Afri- 
canus  Black,  James  Blue,"  alleged  them  to 
be  residents  of  San  Francisco,  and  in  the  oc- 
cupation of  the  premises  sued  for,  and  Arnold 
Fuller,  who  was  not  named  as  a  defendant, 
was  served  with  the  summons  as  "James 
Blue,"  it  appeared  that  Fuller,  as  the  ad- 
ministrator of  William  B.  Olds,  with  the  will 
annexed,  and  Olds  had  been  upon  this  land 
from  December,  1854,  to  March,  1859,  when 
the  latter  departed  this  life.  The  records  of 
the  Probate  Court  of  the  city  and  county  of 
San  Francisco  showed  that  his  will  was  ad- 
mitted to  probate  in  March,  1859;  that  his 
widow  was  executrix;  that  she  continued  to 
be  such  executrix  until  her  death,  and  that 
Fuller  was  guardian  of  the  children  of  Olds, 
and  these  several  matters  were  readily  to  be 
learned  from  those  records  at  the  commence- 
ment of  the  action;  but  the  children  of  Olds, 
wards  of  Fuller,  were  not  mentioned  in  the 
complaint  as  defendants,  having  been  respec- 
tivefv  served  as  "Africanus  Black,"  "Rich- 
ard Bix,"  etc;  the  court  said  that  Olds,  the 
father,  his  widow  as  executrix,  Fuller  as 
guardian,  and  these  wards,  the  children  of 
Olds,  one  with  another,  had  the  actual  occu- 
pancy of  these  lands  for  upwards  of  thirteen 
years  continuously  before  the  filing  of   the 


coinplaint,  and  held  that  the  court  below, 
which  on  application  by  Fuller  and  his  waids, 
on  notice  to  plaintiff*s  attorneys,  dismissed 
the  action  against  them,  acted  correctly.  Ros- 
encrantzv,  Bogers,  40  Cal.  491. 

In  an  action  of  ejectment,  it  is  an  indispen- 
sable averment  that  the  defendant  ousted  the 
plaintiff,  and  still  withholds  the  possession  of 
the  premises;  and  if  the  plaintiff  brings  in  a 
new  part^  as  a  defendant,   the  ouster  and 
withholding  of  the  possession  by  him  must  be 
averred,  otherwise  no  judgment  can  be  taken 
against  him  for  the  recovery  of  the  possession 
of  the  premises.     There  is  no  reason  why  the 
same  rule  will  not  apply  when  the  names  of 
defendants  who  have  oeen  sued  by  fictitious 
names  are  ascertained.     It  must  oe  alle^^ed 
that  thetf  are  guilty  of  the  ouster,  otherwise 
there  will  be  no  relation  between  the  com- 
plaint and  the  judgment.     W^hen  the  names 
of  the  defendants,  who  are  sued  by  fictitious 
names,  are  ascertained,  whether  before  or  after 
serN'ice  of   process,  the  complaint  must   be 
amended    by   inserting    their   true  names. 
When  defendants  who  are  sued  by  fictitious 
names,  appear  and  answer   the    complaint, 
their  answer  is  not  a  waiver  of  an  amendment 
of  the  complaint  describing    defendant   by 
their  true  names.     The  averment  that  John 
Doe  ousted  the  plaintiffs  from  possession  will 
not  support  a  judgment  that  the  plaintiffs  re- 
cover possession  from    Castro.  JfcKinlayy. 
TuUle,  42  Cal.  577.     The  omission  by  plaintiff 
to  insert  the  true  name  when  discovered  ren- 
ders the  judgment  irregular  but  not  void, 
and  therefore  unimpeachable  on  collateral  at- 
tack. Campbell  v.  Adanu,  50  CaL  205.     But 
the   judgment  will    be  reversed  on  appeal. 
Baldtcin  v.   Morgan,  50    Cal.   585.      Where 
there  is  no  allegation  that  the  name  of  de- 
fendant is  unknown,  there  is  no  foundation 
for  the  bringing  of  the  action  against  a  ficti- 
tious person,  and  consequently  no  authority 
to  make  service  of  the  summons  by  publica- 
tion. People  V.  Herman,  45  Cal.  692. 


475.  (71.)  The  court  must,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 

and  reasonable  intendment.  Oamer  v.  ifar- 
shall,  9  Cal.  269;  Stq)K  Pleading,  149;  Jodbpn 
V.  Peaked,  1  M.  ana  S.  234.  And  in  an  action 
of  ejectment,  the  court  held  that  the  date  of 
ouster  which  was  alleged  to  have  taken  place 
in  June,  1856,  whilst  the  title  of  the  plaint- 
iffs is  alleged  to  have  accrued  only  in  May, 
1859,  was  probably  a  clerical  error,  but  if  not 
it  could  not  be  taken  advantage  of  after  ver- 
dict. Coryell  v.  Cam,  16  CaL  674. 


Amendment  generaUy,  473  n. 

SrroTB  immaterial.  Whenever  facts  are 
not  expressly  stated  which  are  so  essential  to  a 
recovery  that  without  proof  of  them  on  the 
trial  a  verdict  could  not  have  been  rendered 
under  the  direction  of  the  court,  the  want  of 
the  express  statement  is  cured  by  the  verdict, 
provided  the  complaint  contains  terms  suffi- 
ciently general  to  comprehend  the  facts  in  fair 
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476.  When  a  demarrer  to  any  pleading  is  sustained  or  overruled,  and 
time  to  amend  or  answer  is  given,  the  time  so  given  runs  from  the  service 

of  notice  of  the  decision  or  order.      [Approved  March  24;  effect  July  1,  1874.] 
Tbne  to  answer,  432,  472-3. 


TITLE  Vn. 

OP  THE  PROVISIONAL  REMEDIES  IN   CIVIL  ACTIONS. 

Chapter  L  Arrest  and  Bail 478-504 

II.  Claim  and  Delivery  of  Personal  Property 509-520 

III.  Injunction 525-533 

rv.  Attachment 537-559 

V.  Receivers 564-569 

VL  Deposit  in  Court 572-^74 


CHAPTEB  I. 

ABREST  AND  BAIL. 


Sec.  478. 

479. 

480. 
48L 

482. 

483. 

AOA 


485. 
486. 

487. 

AAA 

489. 
490. 
491. 


No  person  to  be  arrested  except  as 

prescribed  bv  this  Code. 
Cases  in  whicn  defendant  may  be 

arrested. 
Order  for  arrest,  by  whom  made. 
Affidavit  to  obtain  order,  what  to 

contain. 
Security  by  plaintiff  before  order  of 

arrest. 
Order,  when  made,  and  its  form. 
Affidavit  and  order  to  be  delivered 

to  the  sheriff,  and  copy  to  defend- 
ant 
Arrest,  how  made. 
Defendant  to  be  discharged  on  bail 

or  deposit 
Bail,  how  given. 
Surrender  of  defendant 
Same. 

Bail,  how  proceeded  against 
Bail,  how  exonerated. 


Sec.  492.  Delivery  of  undertaking  to  plaintiff, 
and  its  acceptance  or  rejection  by 
him. 

493.  Notice  of  justification.     New  un- 

dertaking, if  other  bail. 

494.  Qualification  of  bail. 

495.  Justification  of  baiL 

496.  Allowance  of  bail 

497.  Deposit  of  money  with  sheriff. 

498.  Pavment  of  money  into  court  by 

sheriff. 

499.  Substituting  bail  for  deposit 

500.  Money  deposited,  how  applied  or 

disposed  of. 

501.  Sheriff,  when  liable  as  bail,  and  his 

discharge  from  liability. 

502.  Proceedings  on  judgment  against 

sheriff. 

503.  Motion  to  vacate  order  of  arrest  orre- 

duce  bail.     Affidavits  on  motion. 

504.  When  the  order  vacated  or  iMkil 

reduced. 


478.  (72.)  No  person  can  be  arrested  in  a  civil  action  except  as  prescribed 
in  this  Code. 


Constitatioiial  and  leglalathre  provla- 
ion8.  No  person  shall  be  imprisoned  for  debt 
in  any  civil  action,  on  mesne  or  final  process, 
unless  in  cases  of  fraud;  and  no  person  shall 
be  imprisoned  for  a  militia  fine  in  time  of 
peace.  Corui.  Col.,  Art.  I,  S.  15. 

Members  of  the  legislature  shall,  in  all  cases 
except  treason,  felony,  and  breach  of  the 
peace,  be  privileged  from  arrest,  and  shall  not 
oe  subject  to  an^  civil  process  during  the  ses- 
sion of  the  legislature,  nor  for  fifteen  days 
next  before  the  commencement  and  after  the 
termination  of  each  session.  Const,  CcU.,  Art 
IV,  S.  12. 

Electors  shall,  in  all  cases  except  treason, 
felony,  or  breach  of  the  peace,  be  privileged 
from  arrest  on  the  days  of  election,  dunns 
their  attendance  at  such  election,  goinff  to  ana 
returning  therefrom.^  Congt.  Cal.,  Art  ll.  Sec. 
2.  Electors  are  privileged  from  arrest,  except 
for  an  indictable  offense,  during  their  attend- 


ance on  the  flection,  and  in  going  to  and  re- 
turning from  the  same.    Pol.  C.  1069. 

Fraud,  most  be.  A  former  act  provided 
that  *'the  defendant  may  be  arrested  when 
the  action  is  for  willful  injury  to  person  or 
character,"  etc.  This  provision  was  held  to 
be  directly  in  conflict  with  the  fifteenth  sec- 
tion of  Article  I  of  the  Constitution  of  this 
State.  An  assault  and  battery  is  not  a  case 
of  fraud,  in  the  sense  that  that  term  is  em- 
ployed bv  the  Constitution;  neither  can  it  be 
made  so  oy  the  Legislature.  £ac  parte  Prader^ 
6  Cal.  240;  and  see  Re  Hold/orih,  I  Cal.  438; 
and  see  479  n. 

No  exeat.  A  civil  action  is  an  action  aris- 
ing out  of:  (1)  An  obli^tion;  or,  (2)  An 
injury.  25,  ante.  An  action,  whether  at  law 
or  in  equity,  is  therefore  a  civil  action,  and 
by  the  express  provisions  of  the  Code,  a  de- 
fendant in  such  an  action  can  be  arrested 
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[Paet  II,  Title  Vn, 


only  as  prescribed  in  the  Code  itself.  The 
District  Courts  have  not  power  to  issue  the 
writ  of  ne  execU  under  the  last  clause  of  the 
fifth  subdivision  of  57,  ante,  which  author- 
izes the  District  Courts  to  issue  ''writs  of 
mandate,  review,  prohibition,  habeas  corpus, 
and  all  writs  necessary  to  the  exercise  of  its 
powers. "    The  powers  of  the  District  Court, 


whether  sitting  in  equity  or  at  law,  to  arrest 
a  defendant  in  a  civil  action,  are  defined  by 
the  Code,  and  the  writ  by  which,  and  the 
proceedings  upon  which  such  an  arrest  is  to 
be  affected,  are  therein  prescribed,  and  the 
writ  of  ne  execU  is  not  one.  It  was  competent 
to  the  Legislature  to  abolish  the  writ.  Ex 
parte  Barker,  49  Cal.  466. 


479.  The  defendant  may  be  arrested,  as  hereinafter  prescribed,  in  the 
following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  canse  of 
action  arising  upon  contract,  express  or  implied,  when  the  defendant  is 
about  to  depart  from  the  State  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled, 
or  fraudulently  misapplied,  or  converted  to  his  own  use,  by  a  public 
officer,  or  an  officer  .of  a  corporation,  or  an  attorney,  factor,  broker,  agent, 
or  clerk,  in  the  course  of  his  employment  as  such,  or  by  any  other  person 
in  a  fiduciary  capacity;  or  for  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment,  or  for  a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained,  when  the  property,  or  any  part  thereof,  has  been  concealed, 
removed,  or  disposed  of,  to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought;  or  in 
concealing  or  disposing  of  the  property  for  the  taking,  detention,  or  con- 
version of  which  the  action  is  brought; 

6.  When  the  defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors.     [Approved  March  24; 

effect  July  1,  1874.] 

lected  money  is  essential  to  the  charge  of 
fraud,  and  that  character  or  capacity  must  be 
averred  in  direct  and  positive  terms,  or  the 
charge  must  fall.  Porter  v.  Hermann,  8  CaL 
624. 


Rearresting  defendant.  When  a  party  is 
once  arrested  and  discharged  he  cannot  be 
arrested  again  on  mesne  process  in  the  same 
action.  It  is  always  presumed  that  the  plaint- 
iff in  his  affidavit  for  arrest  has  stated  his 
case  as  fully  as  he  can  to  effect  his  object. 
McQilvery  v.  Moorehead,  2  CaL  609. 

Contract,  express  or  impUed.  An  ex- 
press contract  is  one  the  terms  of  which  are 
stated  in  words.  C.  C.  1620.  An  implied 
contract  is  one  the  existence  and  terms  of 

which  are  manifested  by  conduct.    C.  C,  1621. 

• 
Agent,  eto.  Where  plaintiff  sold  to  de- 
fendant one-half  of  an  invoice  of  merchandise, 
and  authorized  him  to  proceed  from  New  York 
to  San  Francisco,  and  dispose  of  the  mer- 
chandise on  joint  account,  and  defendant  sold 
the  goods,  but  did  not  account,  whereupon 

Slaintiff  had  him  arrested,  it  was  held  tnat 
efendant  was  not  the  agent  of  plaintiff,  for 
that  word  as  used  in  the  statute  is  limited  in 
its  application  strictly  to  cases  of  principal 
and  agent;  and  further,  that  the  words  fidu- 
ciary capacity  do  not  characterize  the  relation 
which  one  partner  holds  to  the  other.  Souk 
v.  Haywara,  1  Cal.  346.  The  character  or  ca- 
pacity in  which  a  party  is  alleged  to  have  col- 


Fraud.  The  Constitution  declares  that  no 
person  shall  be  imprisoned  for  debt  in  any 
civil  action  on  mesne  or  final  process,  unless  in 
cases  of  fraud;  and  where  there  is  nothing 
whatever  to  show  any  fraud  or  suspicion  of 
fraud  on  the  part  of  the  defendant,  defendant 
cannot  be  arrested.  Re  ffolc(forth,  1  CaL  440, 
followed  in  Ex  parte  Prader,  6  Cal.  240.  The 
writ  of  arrest  is  only  an  intermediate  remedy 
or  process  to  secure  the  presence  of  the  party 
until  final  judgment,  and  the  facts  on 
which  it  is  based  must  be  affirmatively  found, 
and  the  fraud  stated  in  the  judgment,  in  order 
to  authorize  an  arrest  on  final  process.  Ma- 
toon  V.  Mer,  6  CaL  61.  To  state  fraud  in  the 
judgment  it  is  necessary,  of  course,  that  it 
should  be  averred  in  the  complaint;  and  see 
478  n. 

Prooeedingtf  in  BpanUh  language,  185 
and  1056. 

Abbreviations  and  numerals,  use  oi^  186. 


480.  (74.)  An  order  for  the  arrest  of  the  defeadant  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  was  brought,  otJxqsiua 
cottfityTudge.  , 
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481.  (75.)  The  order  may  be  made  whenever  it  appears  to  the  judge, 
by  the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a  sufficient 
cause  of  action  exists,  and  that  the  case  is  one  of  those  mentioned  in  Sec. 
479.  The  affidavit  must  be  either  positive  or  upon  information  and  belief; 
and  when  upon  information  and  belief,  it  must  state  the  facts  upon  which 
the  information  and  belief  are  founded.  If  an  order  of  arrest  be  made, 
the  affidavit  must  be  filed  with  the  clerk  of  the  court.    [Approved  March  24; 

effect  July  1, 1874.] 

Affidavit  most  state  faoti.    Upon  a  Btat-  fer  to  the  complaint  or  to  any  other  paper  to 

Qte  substantially  the  same  the  court  said  it.  show  what  the  affidavit  itself  ought  to  dis- 

was  well  settled  that  the  facts  necessary  to  he  close,  although  it  is  positively  averred  that 

shown  must  appear  by  positive  averments  in  such  complaint  or  paper  is  true.    McOilvery  v. 

the  affidavit;  and  that  it  is  insufficient  to  re-  Moorkeaa,  2  Cal.  609. 

482.  (76.)  Before  making  the  order,  the  judge  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sureties  in  an  amount  to  be 
fixed  by  the  judge,  which  must  be  at  least  five  hundred  dollars,  to  the 
effect  that  the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  if 
the  same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum 
specified  in  the  undertaking.     The  undertaking  must  be  filed  with  the 

clerk  of  the  court.     [Approved  March  24;  effect  July  1,  1874  ] 

Sureties  most  be  residents,  and  house-        Bonds  and  undeztaklngSp  effect  of,  941 
bolders  or  freeholders,  within  the  State,     and  notes. 
etc.,  1057,  which  see. 

Dismissal  of  action,  clerk  to  hand  under- 

Court    commissionexs,   power    to    take     taking  to  defendant,  681,  S.  1. 
bonds    and  undertakings,  examine  sureties, 
etc,  259,  S.  3. 

483.  (77.)  The  order  may  be  made  at  the  time  of  the  issuing  of  the 

summons,  or  any  time  afterwards  before  judgment.     It  must  require  the 

sheriff  of  the  county  where  the  defendant  may  be  found,  forthwith  to 

arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and  to  return  the  order 

at  a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which  the  action 

is  pending. 

When  Older  of  arrest  may  be  made,  tween  the  parties,  hut  it  appeared  that  no 

Until  there  is  a  suit  instituted  there  can  he  such  action  nad  heen  instituted  at  the  time  of 

no  defendant,  and  consequently  no  authority  the  issuing  the  order,  it  was  held  void  for  want 

under  the  statute  to  issue  an  order  of  arrest;  of  jurisdiction.  Ex  parte  Cofien,  6  Cal.  320.    As 

and  though  an  order  recited  that  an  action  to  discharge  from  arrest,  see  503,  post,  and 

had  heen  commenced  and  was  pending  he-  note. 

484.  (78.)  The  order  of  arrest,  with  a  copy  of  the  affidavit  upon  which 
it  is  made,  must  be  delivered  to  the  sheriff,  who,  upon  arresting  the  de- 
fendant, must  deliver  to  him  a  copy  of  the  affidavit,  and  also,  if  desired,  a 
copy  of  the  order  of  arrest. 

Sheriffs  duties.    To  excuse  omission  hy  sheriff,  direction  hy  party  or  attorney  must  he 
ia  writing.    Sheriff's  duties  generally,  262  n. 

485.  (79.)  The  sheriff  must  execute  the  order  by  arresting  the  defend- 
ant and  keeping  him  in  custody  until  discharged  by  law. 

Production  of  process  upon  request;  prisoner,  where  kept  in  oustody,  etc.,  262  n.; 
PaL  a  418a 

486.  (80.)  The  defendant,  at  any  time  before  execution,  must  be  dis- 
chargedp  from  the  arrest,  either  upon  giving  bail  or  upon  depositing  the 
amouilt  mentioned  in  the  order  of  arrest. 
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487.  (81.)  The  defendant  may  give  bail  by  causing  a  written  undertak- 
ing to  be  executed  by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  the  amount  mentioned  in  the  order  of  arrest,  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  process  of  the  court, 
during  the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein,  or  that  they  will  pay  to  the  plaintiff,  the  amount  of 
any  judgment  which  may  be  recovered  in  the  action. 

Defendant  putting  in  bail  waives  irreg-  Bail,  qualifications  of;  494,  1057. 
nlarities.     By  putting  in  bail  and  neglecting 

to  move  to  be  discharged,  defendant  consents  Sureties.     In  an  action  against  sureties  on 

to  process  and  waives  all  irr^ularities  in  this  a  criminal  bail-bond,  it  was  held  that  the 

respect  (citing  1  East.  81;  6  Taunton,  185;  10  complaint  must  allege  release  of  defendant 

Bingham,  506;  24  Wend.  275;  and  19  Wend,  from  custody.  Los  Angeles  v.  Babeock,  45  Cal. 

122).  Matoon  v.  Eder,  6  CaL  59.  252. 

488.  (82.)  At  any  time  before  judgment,  or  within  ten  days  thereafter, 
the  bail  may  surrender  the  defendant  in  their  exoneration;  or  he  may  sur- 
render himself  to  the  sheriff  of  the  county  where  he  was  arrested. 

489.  (83.)  For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place  before  they  are  finally  charged,  may  themselves  arrest, 
or,  by  a  written  authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon  his  own 
surrender,  the  bail  are  exonerated,  if  such  arrest,  delivery,  or  surrender 
take  place  before  the  expiration  of  ten  days  after  judgment;  but  if  such 
arrest,  delivery,  or  surrender  be  not  made  within  ten  days  after  judg- 
ment, the  bail  are  finally  charged  on  their  undertaking,  and  bound  to  pay 
the  amount  of  the  judgment  within  ten  days  thereafter. 

Bail,  responsibUity  ol  Where  the  judg-  Witbin  ten  days  after  Judgment  The 
ment  is  not  such  as  will  warrant  a  writ  of  Legislature  contemplated  that  the  plaintiff 
ca.  aa.  to  be  issued  under  it,  the  bail  will  not  should  take  such  measures  as  would  author- 
be  charged  for  neglecting  to  surrender  the  ize  the  officer  to  hold  defendant  in  custodf- 
i'udgment  debtor.  Matoon  v.  Eder^  6  Cat.  57.  A  surrender  within  ten  days  after  execution  is 
t  is  not  necessary  that  a  ca,  aa,  should  issue,  therefore  sufficient.  Allen  v.  Breelauer,  8  Cal. 
and  be  returned  non  est  inventus  before  the  554. 
bail  are  liable.  Matoon  v.  Eder,  6  Cal.  61. 

480.  (84.)  If  the  bail  neglect  or  refuse  to  pay  the  judgment  within  ten 
days  after  they  are  finally  charged^  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  judgment. 

481.  (85.)  The  bail  are  exonerated  by  the  death  of  the  defendant  or 
his  imprisonment  in  a  State  prison,  or  by  his  legal  discharge  from  the 
obligation  to  render  himself  amenable  to  the  process. 

482.  (86.)  Within  the  time  limited  for  that  purpose,  the  sheriff  must 
file  the  order  of  arrest  in  the  office  of  the  clerk  of  the  court  in  which  the 
action  is  pending,  with  his  return  indorsed  thereon,  together  with  a  copy 
of  the  undertaking  of  the  bail.  The  original  undertaking  he  must  retain 
in  his  possession  until  filed,  as  herein  provided.  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice  that  he  does  not 
accept  the  bail,  or  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability.  If  no  notice  be  served  within  ten  days,  the 
original  undertaking  must  be  filed  with  the  clerk  of  the  court. 

488.  (87.)  Within  five  days  after  the  receipt  of  notice,  the  sheriff  or 
'.defendant  may  give  to  the  plaintiff,  or  his  attorney,  notice  of  the  justifica- 
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tion  of  the  same,  or  other  bail  (specifying  the  places  of  residence  and 
occupations  of  the  lattei:),  before  a  judge  of  the  court,  or  Qogj^y  Judge,  or 
county  clerk,  at  a  specified  time  and  place;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent  of  parties.  In 
case  other  bail  be  given,  tibere  must  be  a  new  undertaking. 

494.  (88.)  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or  freeholder, 
within  the  State; 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of  the  arrest, 
or  the  amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter, 
over  and  above  all  his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution;  but  the  judge,  or  county  clerk,  on  justification,  may  allow 
more  than  two  sureties  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  order,  if  the  whole  justification  be  equivalent  to  that  of 

two  sufficient  bail.     [Approved  March  24;  effect  July  1,  1874.] 
Qaalifioatioiis  of  ball,  see  also  1057. 

485.  (89.)  For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge  or  county  clerk,  at  the  time  and  place  mentioned  in  the 
notice,  and  may  be  examined  on  oath  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  a  manner  as  the  judge  or  clerk,  in  his  discretion, 
may  think  proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

Court  oommiMdonars,  powers  to  take  and  fairly,  and  if  from  their  refusal  to  answer  per- 
approve  bonds,  etc,  examine  sureties,  etc.,  tinent  and  material  questions,  or  otherwise, 
259,  subd.  3.  it  appear  that  they  cannot  respond  in  the 

necessary  amounts,  they  should  be  rejected. 

Justification.    The  sureties  must  answer     Mokelumne  Hill  Co.  v.  Woodbury,  10  CaL  189. 

486.  (90.)  If  the  judge  or  clerk  find  the  bail  suflScient,  he  must  annex 
the  examination  to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated  from 
liabiUty. 

Court  oommiMionen,  power  to  take  and  approve  bonds,  eta,  examine  sureties,  etc, 
259,  subd.  .^ 

487.  (91.)  The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
In  case  the  amount  of  the  bail  be  reduced,  as  provided  in  this  Chapter, 
the  defendant  may  deposit  such  amount  instead  of  giving  bail.  In  either 
case  the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit  made, 
and  the  defendant  must  be  discharged  from  custody. 

488.  (92.)  The  sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same,  two  certificates  of 
such  payment,  the  ope  of  which  he  shall  deliver  to  the  plaintiffs  attorney, 
and  the  other  to  the  defendant.  For  any  default  in  making  such  payment, 
the  same  proceedings  may  be  had  on  the  official  bond  of  the  sheriff,  to 
collect  the  sum  deposited,  as  in  other  cases  of  delinquency. 

Sheriff  omlttfng  to  pay  over  moneys  is        Deposit  in  oonit,  to  be  paid  to  county 
liable  for  twenty-five  per  cent  damages  and     treasurer,  2104. 
interest  at  ten  per  cent  per  month.  Pok  C,  4181. 
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489.  (93.)  If  money  is  deposited,  as  provided  in  the  two  last  sections, 
bail  may  be  given  and  may  justify  upon  notice,  at  any  time  before  judg- 
ment; and  on  the  filing  of  the  undertaking  and  justification  with  the  clerk, 
the  money  deposited  must  be  refunded  to  the  defendant. 

500.  (94.)  Where  money  has  been  deposited,  if  it  remain  on  deposit  at 
the  time  of  the  recovery  of  a  judgment  in  favor  of  the  plaintiff,  the  clerk 
must,  under  the  direction  of  the  court,  apply  the  same  in  satisfaction 
thereof;  and  after  satisfying  the  judgment,  refund  the  surplus,  if  any,  to 
the  defendant.  If  the  judgment  is  in  favor  of  the  defendant,  the  clerk 
must,  under  like  direction  of  the  court,  refund  to  him  the  whole  sum  de- 
posited and  remaining  unapplied,  * 

501.  (95.)  If,  after  being  arrested,  the  defendant  escape  or  is  rescued, 
the  sheriff  is  liable  as  bail;  but  he  may  discharge  himself  from  such  lia- 
bility by  the  giving  bail  at  any  time  before  judgment. 

502.  (96.)  If  a  judgment  is  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in  whole  or  in 
part,  the  same  proceedings  may  be  had  on  his  official  bond,  for  the 
recovery  of  the  whole  or  any  deficiency,  as  in  other  cases  of  delinquency. 

503.  (97.)  A  defendant  arrested  may,  at  anytime  before  the  trial  of  the 
action,  or  if  there  be  no  trial,  before  the  entry  of  judgment,  apply  to  the 
judge  who  made  the  order,  or  the  court  in  which  the  action  is  pending, 
upon  reasonable  notice,  to  vacate  the  order  of  arrest  or  to  reduce  the 
amount  of  bail.  If  the  application  be  made  upon  affidavits  6n  the  part  of 
tbe  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by 
affidavits,  or  other  proofs,  in  addition  to  those  on  which  the  order  of  arrest 

was  made.      [Approved  March  24;  effect  July  1, 1874.  ] 


Vacate  amat,  motion  to.  The  Practice 
Act  of  1850  contained  a  section  (99)  similar  to 
this.  Notwithstanding  this,  as  the  Habeas  Cor- 
pus Act  {StaU,  1850,  p.  336)  authorized  the  Su- 
preme Court  to  discharge  a  person  under  arrest 
**  when  the  process,  though  proper  in  form,  has 
heen  issued  in  a  case  not  allowed  by  law," 
the  Supreme  Court  discharged,  on  habias  cor- 
puSf  a  prisoner  arrested  under  S.  99,  above 
mentioned,  without  its  appearing  that  any  ap- 
plication had  been  made  to  the  judge  of  the 
court  which  issued  the  attachment.  Soule  v. 
Hayvxird,  1  Cal.  347. 

In  trying  a  motion  of  this  kind,  like  any 
other  fact,  it  must  be  decided  by  the  weight 
of  testimony.  To  entitle  a  party  to  the  rem- 
edy of  arrest,  it  is  not  necessary  he  should 
show  positively  the  commission  of  a  fraud. 
It  is  sufficient  if  the  circumstances  detailed 


will  induce,  in  a  reasonable  mind,  the  belief 
that  a  fraud  was  intended  to  be  perpetrated; 
and,  as  a  matter  of  practice,  it  is  safest  to 
award  an  arrest  even  in  cases  of  doubt,  be- 
cause the  defendant  is  protected  against  tha 
abuse  of  the  process  by  the  undertaking  of 
the  plaintiff,  which  the  law  requires  to  tnat 
effect,  while,  on  the  other  hand,  frauds  are 
proverbially  concocted  with  so  much  artful- 
ness and  ingenuity  as  to  render  them  at  all 
times  difficult  to  be  exposed;  and  when  such 
a  case  actually  exists,  the  plaintiff  is  remedi- 
less, without  the  process  of  arrest.  A  differ- 
ent rule  would  aXmost,  if  not  certainly,  de- 
stroy its  efficiency  as  a  legal  remedy.  SotUh- 
vforth  V.  Resing,  3  CaL  378. 

Diatilot  Courte  are  always  open  for  the 
purpose  of  hearing  and  determining  motions 
to  set  aside  or  vacate  orders  of  arrest,  76. 


504.  (98.)  If,  upon  such  application,  it  appears  that  there  was  not  suf- 
ficient cause  for  the  arrest,  the  order  must  be^  vacated;  or  if  it  appears 
that  the  bail  was  fixed  too  high,  the  amount  must  be  reduced. 

RearrestUig  dofendant    When  a  party  is     arrested  again  in  the  same  action.  McOUvery 
once  arrested  and  dischaiged,  he  cannot  be     v.  Moorhead,  2  CaL  609. 
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CHAPTER  n. 

CLADC  AND  DELIYEBT  OF  PEBSONAL  PB0PERT7. 


SEa  509.  Delivery  of  personal  property,  when 
it  may  be  claimed. 

510.  Affidavit  and  its  requisites. 

511.  Bequisition  to  sheriff  to  take  and 

deliver  the  property. 

512.  Security  on  the  part  of  the  plaintiff, 

and  proceedings  in  serving  the 
order. 

513.  Exception  to  sureties  and  proceed- 

ings thereon,  or  on  faUure  to  ex- 
•cept 


Sec.  514.  Defendant,  when  entitled  to  rede- 
livery. 

515.  Justification  of  defendant's  sureties. 

516.  Qualification  of  sureties. 

517.  Property,   hoW  taken   when  con- 

cealed in  building  or  incloeure. 
618.  Property,  how  kept. 

519.  Claim  of  property  by  third  person. 

520.  Notice    and    affidavit,    when   and 

where  to  be  filed. 

521.  Actions   on    undertakings.      [Re- 

pealed, 1874.] 


509.  (99.)  The  plainti£f,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  summons,  or  at  any  time 
before  answer,  claim  the  delivery  of  such  property  to  him  as  provided  in 
this  chapter. 


dalxn  and  delivery.  Considered  as  a  rem- 
edy is  at  least  commensurate  with  the  action 
of  detinue  at  common  law.  MeLaughlm  v. 
Piatti,  27  CaL  466.  It  is,  however,  much 
more  like  the  old  action  of  replevin  than  de- 
tinue. It  is  the  pri^dlege  of  the  plaintiff  to 
cUiim  the  delivery  of  the  property  at  anytime 


before  answer,  but  it  is  not  compulsory  upon 
him  to  do  so.  In  declaring  what  the  verdict 
and  judgment  shall  be,  the  statute,  in  terms, 
provides  for  a  case  where  the  plaintiff  has  not 
claimed  a  delive^  before  the  filing  of  the  an- 
swer. 627  and  667,  post;  WeUman  v.  English, 
38  CaL  583-4 


510.  (100.)  Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,  showing : 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  entitled  to  the  possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best 
knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to 
a  statute;  or  seized,  under  an  execution  or  an  attachment  against  the 
property  of  the  plaintiff;  or,  if  so  seized,  that  it  is  by  statute  exempt  from 
such  seizure; 

5.  The  actual  value  of  the  property. 

Spanish  langnage,  proceedings  in,  185,  1056. 
Abbreviatloiui  and  nmnarali,  186. 

511.  (101.)  The  plaintiff  or  his  attorney  may  thereupon,  by  an  indorse- 
ment in  writing  upon  the  affidavit,  require  the  sheriff  of  the  county  where 
the  property  claimed  may  be,  to  take  the  same  from  the  defendant. 

5152.  (102. )  Upon  a  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties,  approved  by  the 
sheriff,  to  the  effect  that  they  are  bound  to  the  defendant  in  double  the 
value  of  the  property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants,  if  return  thereof 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  from  any 
cause,  be  recovered  against  the  plaintiff,  the  sheriff  must  forthwith  take 
the  property  described  in  the  affidavit,  if  it  be  in  the  possession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  custody.    He  must,  without 
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delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  notice,  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he  can  be  found,  or 
to  his  agent  from  whose  possession  the  property  is  taken;  or,  if  neither  can 
be  found,  by  leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion;  or,  if  neither  have  any  known  place 
of  abode,  by  putting  them  in  the  nearest  post-office,  directed  to  the 
defendant. 

QuaUficatlona  of  raretiea,  etc.,  1057. 

Responsibility  on  nndertaUiig.  A  party 
who  sues  out  a  writ  of  replevin  from  a  justice 
of  the  peace  having  no  jurisdiction,  and  ob- 
tains the  property,  cannot,  in  an  action  on  the 
replevin  bond,  set  up  as  a  defense  the  want  of 
the  jurisdiction  of  the  justice.  Neither  can 
he  be  allowed  to  show  that  the  |)roperty  re- 
plevied was  his  own.  The  conditions  oi  the 
bond  are  to  prosecute  the  suit  with  success, 
or  return  the  property.  McDtrmoU  v.  IsbeUy 
4  CaL  114;  If  Jagg  v.  Tyler,  3  Mass.;  Oibbs  v. 
BartUU,  2  Watts  and  Serk.  Where  the  de- 
fendant in  a  replevin  suit  failed  to  claim  the 
return  of  the  property  in  his  answer,  and  the 
jur^  found  a  verdict  for  the  defendant,  on 
which  the  court  rendered  judgment  against 
plaintiffs  for  costs,  which  were  paid,  it  was 
held  that  the  payment  of  the  judgment  was  a 
complete  discnaige  of  plaintiffs  sureties  in 
the  undertaking.  Chambers  v.  Watere,  7  CaL 
390.  To  the  extent  in  which  the  conditions 
of  the  undertaking  are  not  complied  with,  the 
action  is  against  the  sureties  for  dajnages 
arising  from  a  failure  to  return  the  property, 
not  for  damage  for  the  original  taking  and 
detention;  these  latter  shouM  be  found  m  the 
replevin  suit.   Oinaea  v.  Atwood,  8  CaL  448. 

Where  an  undertaking  was  entitled  in  a 
Justice's  Court,  and  was  for  the  return  of  the 
property,  "  if  return  thereof  be  adjudged  by 
the  said  court f**  a  judgment  in  the  Counly 
Court  was  held  not  to  ralfill  the  condition  of 
the  undertaking.  MUehum  v.  Stanton,  49  Cal. 
304.    A  dismissial  stands  upon  the  same  foot- 


ing as  a  nonsuit,  leaving  the  parties  to  settle, 
in  an  action  upon  the  undertaking,  those  mat- 
ters which,  if  the  original  suit  were  prosecuted, 
it  would  be  necessary  to  determine  in  the  first 
instance.  A  failure  to  prosecute  is  a  breach 
of  the  undertaking;  and  the  legal  and  neces- 
sary result  is,  that  the  sureties  to  the  under- 
taking are  liable  for  whatever  injury  the  de- 
fendant has  sustained,  limited  as  above  men- 
tioned. Mills  V.  Oleason,  21  Cal.  280.  Under- 
takings generally,  941;  and  see  note  to  next 
section. 

Undertakliig,  effect  of  on  title.     The 

effect  is  not  to  divest  either  the  title  or  the 
lien  of  the  other  party.  If  the  title  could  be 
divested  by  the  delivery  of  the  replevin  bond, 
the  unsuccessful  party  could  always  make  his 
election  to  keep  the  propertv,  or  pay  the 
value.  Hunt  v.  Jtobinson,  11  Cal.  277. 

Return  of  property  to  dofendant,  ▼er- 
diot  for,  627;  judgment  for,  667. 

Dismissal  of  action  on,  clerk  is  to  hand 
undertaking  to  defendant,  561,  S.  1. 

To  excuse  omission  by  sbeiiff,  directions 
by  party  or  attorney  must  be  in  writing,  262  n. 


OfBoer  executing  process  must  produce 
same  on  request,  262  n.;  Pol.  C,  4188. 

Process,  sheriff's  duties,  262  n. 

Value  stated  in  afSdavit  is  not  conclusive 
evidence  against  sheriff  or  sureties,  473. 


518.  (103.)  The  defendant  may,  within  two  days  after  the  service  of 
a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he 
excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed 
to  have  waived  all  objections  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon  bail  on  arrest;  and 
the  sheriff  is  responsible  for  the  sufficiency  of  the  sureties  until  the  objec- 
tion to  them  is  either  waived,  or  until  they  justify.  If  the  defendant  ex- 
cept to  the  sureties,  he  cannot  reclaim  the  property  as  provided  in  the 
next  section. 

Justification  of  sureties,  495  and  notes. 

514.  (104.)  At  any  time  before  the  delivery  of  the  property  to  the  plaint- 
iff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plaintiff, 
require  the  return  thereof,  upon  giving  to  the  sheriff  a  written  undertak- 
ing, executed  by  two  or  more  sufficient  sureties,  to  the  effect  that  they  are 
bound  in  double  the  value  of  the  property,  as  stated  in  the  affidavit  of  the 
plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be 
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recovered  against  the  defendant.  If  a  return  of  the  property  be  not  so 
required  within  five  days  after  the  taking  and  service  of  notice  to  the  de- 
fendant, it  must  be  delivered  to  the  plaintiff,  except  as  provided  in  Sec- 
tion 519. 

QnalifiGatioa  of  snretieB,  1057.  taking  the  judgment  for  the  plaintiff  must 

be  in  the  alternative,  as  required  by  514  and 

Responsibility  of  stiretles  for  deffandant.  667.  In  a  suit  against  the  sureties  the  deliv- 
Where  the  defendant  has  required  the  re-  erv  of  the  property  to  their  principal  must  be 
turn  of  the  property,  and  given  the  undertak-  alleged.  Jsickeraon  v.  Chatterton,  7  Cal.  568. 
ing,  in  order  to  nold  the  sureties  on  the  under-     Undertakings  generally,  941;  and  see  512  n. 

515.  (105.)  The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not 
less  than  two  or  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk,  in  the  same  manner  as  upon  bail  on  arrest;  and  upon  such 
justification  the  sheriff  must  deliver  the  property  to  the  defendant.  The 
sheriff  is  responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain  the  property 
until  that  time.  If  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property  to  the  plaintiff. 

516.  (106.)  The  qualification  of  sureties  must  be  such  as  are  prescribed 
by  this  Code,  in  respect  to  bail  upon  an  order  of  arrest. 

Jostifloation  of  sureties,  495  and  notes.        undertakings,   examine   sureties,   etc.,   259, 
Court    commissioners,    power    to   iakke     subd.  3. 

517.  (107.)  If  the  property,  or  any  part  thereof,  be  concealed  in  a 
building  or  inclosure,  the  sheriff  must  publicly  demand  its  delivery.  If 
it  be  not  delivered,  he  must  cause  the  building  or  inclosure  to  be  broken 
open,  and  take  the  property  into  his  possession;  and,  if  necessary,  he 
may  call  to  his  aid  the  power  of  his  county. 

ShexifiTs  duties,  262  n. 

518.  (108.)  When  the  sheriff  has  taken  property,  as  in  this  chapter 
provided,  he  must  keep  it  in  a  secure  place,  and  deliver  it  to  the  party 
entitled  thereto,  upon  receiving  his  fees  for  taking  and  his  necessary 
expenses  for  keeping  the  same. 

Bherlfrs  duties,  262  n. 

518.  (109.)  If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  make  affidavit  of  his  title 
thereto,  or  right  to  the  possession  thereof,  stating  the  grounds  of  such 
title  or  right,  and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not  bound 
to  keep  the  property  or  deliver  it  to  the  plaintiff,  unless  the  plaintifl',  on 
demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such  claim,  by 
an  undertaking  by  two  sufficient  sureties;  and  no  claim  to  such  property 
by  any  other  person  than  the  defendant  or  his  agent  is  valid  against  the 
sheriff  unless  so  made. 

SbezifrB  duties,  262  n. 

520.  (110.)  The  sheriff  must  file  the  notice,  undertaking,  and  affidavit, 
with  his  proceedings  thereon,  with  the  clerk  of  the  court  in  which  the 
action  is  pending,  within  twenty  days  after  taking  the  property  mentioned 
therein. 

aharUrs  duties,  262  n. 
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CHAPTER  ni. 

INJUNCTION. 


Sec.  525.  Injunction,  what  is,  and  who  may 
CTant  it. 

526.  When  it  may  be  granted. 

527.  At  what  time  it  may  be  ffranted, 

and  what  is  required  to  obtain  it 

528.  Injunction  after  answer. 

529.  Security  upon  injunction. 


Sec.  530.  Order  to  show  cause  why  injunc- 
tion should  not  be  granted. 

531.  Injunction  to  suspend  business  of  a 

corporation,  how  and  by  whom 
granted. 

532.  Motion  to  vacate  or  modify  injunc- 

tion. 

533.  When  to  be  vacated  or  modified. 


J 


65^5.  (111.)   An   injunction  is  a  writ  or  order  requiring  a  person  to 
refrain  from  a  particular  act.     It  may  be  granted  by  the  court  in  which 
^'-'  the  action  is  brought,  or  by  a  judge  thereof,  or  by  a  county  judge;  and 
when  made  by  a  judge,  it  may  be  enforced  as  the  order  of  the  court. 


t'.^ 


Injanction,  fonn  of.  No  particular  form 
is  requisite;  the  substantial  tbhis  is  an  au- 
thentic notification  to  the  defen&nts  of  the 
mandate  of  the  judge,  which  they  must  then, 
at  their  peril,  obey.  Summere  v.  Farish,  10 
Cal.  353.  A  seal  is  necessary  to  a  writ,  152, 
8ubd.  1. 

Applicatioii,  praotioe  on.  The  usual 
practice  is  to  present  the  complaint  in  ad- 
vance of  the  filing  to  the  judge,  and  obtain 
the  order.  The  order  or  writ  can  then  be 
issued  with  the  summons.  Heyman  v.  Lan- 
ders, 12  CaL  110. 

ProoeedingB  in  Bpaoioh  laii£;aage,  185, 
1066. 

Abbreviations  and  numerals,  186. 

Verbal  notice  of  an  injunction  is  not  suffi- 
cient Emott  v.  0«6om,  1  Cal.  397. 

Receiver  ma^  be  appointed  where  the  am- 
plication for  injunction  is  made  on  notice,  -if 
no  objection  is  made  to  the  notice  not  calling 
for  the  appointment  of  a  receiver.  Whitii^  v. 
Buckman,  28  CaL  557. 

County  Jadge,  see  531.  The  grant  of 
authority  to  the  county  judge  is  not  trenching 


upon  the  jurisdiction  of  any-  of  the  courts. 
It  is  merely  auxiliary  to  the  District  Court. 
The  county  judge  does  not  nor  does  his  court 
takejiirisdiction.  Thompson  wWiUiams^QCvX, 
89.  Ilis  order  has  the  same  force  as  if  it  were 
the  direct  act  of  the  District  Court.  It  may, 
therefore,  be  appealed  from  as  an  order  of 
the  District  Court:  Crandall  v.  Woods,  6  Cal. 
451;  and  may  be  modified  or  dissolved  by  the 
district  judge.  Dorland  v.  Thornton,  12  Cal. 
441. 

District  courts  are  alwa^rs  open  for  hear- 
ing, etc.,  motions  for  injunction,  76.  District 
and  county  judges  at  chambers  may  grant 
all  orders,  etc,  usually  granted  ex  parte,  and 
hear  and  dispose  thereoiT  166. 

Court  commissioners  cannot  grant  injunc- 
tions, 259,  subd.  1. 

Limitatioii,  extension  o^  where  action 
stayed  by  injunction,  356. 

Remedy  at  law,  where.  Plaintiff  is  not 
entitled  to  injunction  when  he  has  a  sufficient 
remedy  at  law.  De  Witt  v.  Hays,  2  Cal.  469; 
approved,  Robinson  v.  Oa^r,  6  Cal.  275;  Trin- 
ity  County  v.  McCammon,  25  Cal.  120;  Hager  v. 
Shindler,  29  CaL  55;  Bucknally.  Story,  36  CaL 
71. 


526.  (112.)  An  injunction  may  be  granted  in  the  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to 
{he  relief  demanded^  and  such  relief,  or  any  part  thereof,  consists  in  re- 
sti'aining  the  commission  or  continuance  of  the  act  complained  of,  either 
for  a  limited  period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  commission  or 
continuance  of  some  act  during  the  litigation  would  produce  waste,  great 
or  irreparable  injury  to  the  plaintiff; 

3.  When  it  appears  during  the  litigation  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done,  some 
act  in  violation  of  the  plaintiff's  rights,  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual. 

Receiver,  564.  sation  existing  in  favor   of   the  applicant: 

I.  Where  pecuniary  compensation  would  not 
Preventive  reliel    A  final  injunction  may    afford  ade<|uate  relief;  2.  Where  it  would  be  ex- 
be  granted  to  prevent  the  breach  of  an  obh-     tremely  difficult  to  ascertain  the  amount  of 
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compensation  which  would  afford  adequate 
relief;  3.  Where  the  restraint  is  necessary  to 
prevent  a  multiplicity  of  judicial  proceedings; 
or,  4.  Where  the  obligation  arises  from  a 
trust.  (7.  C.  3422.  An  injunction  cannot  be 
granted:  Ist.  To  stay  a  judicial  proceeding 
pending  at  the  commencement  of  the  action 
in  which  the  ^junction  is  demanded,  unless 
Bach  restraint  is  necessary  to  prevent  a  mul- 
tiplicity of  such  proceedings;  2^  To  stay  pro- 
ceedings in  a  court  of  the  United  States;  3. 
To  stay  proceedings  in  another  State  upon  a 
judgment  of  a  court  of  that  State;  4.  To  pre- 
vent the  execution  of  a  public  statute  by  offi- 
cers of  the  law,  for  the  public  benefit;  5.  To 
prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  en- 
forced; 6.  To  prevent  the  exercise  of  a  public 
or  private  office,  in  a  lawful  manner,  bv  the 
person  in  possession;  7.  To  prevent  a  legis- 
lative act  by  a  municipal  corporation.  C.  C. 
3423. 

Injunction,  generally.  Injunctions  must 
be  applied  for  promptly.  Clark  v.  Willett,  35 
CaL  548.  Where  an  injunction  restrains  de- 
fendant, "his  agents  and  servants,"  but  the 
sheriff  is  not  a  ^rmal  party,  he  is  nevertheless 
bound  to  obey  on  being  notified  in  writing  of 
the  order.  Bvffondeau  v.  EdmoncUon,  17  Cid. 
440. 

If  the  plaintiff  is  entitled  to  an  injunction 
before  a  first  trial  and  it  is  ordered,  and  the 
cause  is  afterwards  tried  and  a  new  tnal  ^[rant- 
ed, the  plaintiff  is  still  entitled  to  retain  his 
injunction  till  trial.  The  mere  grantiuj^  of 
the  new  trial  does  not  place  him  in  a  position 
different  from  that  in  which  he  was  prior  to 
the  first  trial.  Heas  v.  Winder,  34  CaL  272. 
Courts  of  ejiuity  have  wisely  refused  to  lay 
down  any  limits  to  their  right  to  grant  injunc- 
tions. The  ri^ht  must  be  exercised  with  due 
caution,  but  it  must  be  exercised  in  proper 
cases.  Merced  Mining  Co,  v.  Fremont,  7  Cal. 
325.  The  appellate  court  will  not  reverse  or 
modify  the  action  of  the  District  Court  except 
when  there  is  a  manifest  mistake  or  an  abuse 
of  discretion.  Patterson  v.  Supervisore,  50  Cal. 
344.  By  IT.  S.  Rev'd  StaU.,  2296,  rekting  to 
homestead,  it  is  provided  that  "no  lands  ac- 
quired under  the  provisions  of  this  act  shall, 
in  any  event,  become  liable  to  the  satisfaction 
of  any  debt  or  debts  contracted  prior  to  the 
issuing  of  the  patent;"  therefore  an  injunction 
will  be  issued  to  restrain  a  sale  of  such  a 
homestead  on  execution  for  such  a  debt. 
MUler  v.  LUtk,  47  Cal.  348.  The  court  dissolved 
any  in  j  unction  restraining  commissioners  under 
an  act  of  the  Legislature,  May  12, 1851,  from  re- 
ceiving moneys  to  be  paid  to  them  by  the  act 
called  the  ''Funding  BUI,"  on  the  ground  that 
defendants  were  under  bond  and  the  fund 
would  be  safe  in  their  hands.  San  Francisco  v. 
Fund  ComnUmonere,  10  Cal.  585.  See  Story's 
Eq.  Jur.  1289;  13  Monroe,  61.  Siipervisors 
will  not  be  restrained  from  incurring  liabilities 
not  a  legal  charge  against  the  county.  Linden 
V.  Case,  46  Cal.  171;  Trinity  Co,  v.  McCam- 
mon,  25  CaL  119.  Nor  will  the  execution  of 
a  document  be  restrained  if  it  would  not,  when 
executed,  be  a  cloud  on  plaintiff's  title. 
Cases  of  a  patent,  Taylor  v.  Underhill,  40  CaL 
471;  a  deed  on  a  tax  sale,  Burrr,  Hunt,  18 
CaL  307;  a  sheriff's  deed,  Pixley  v.  Muggins, 


15  Cal.  128;  nor  will  a  sale  for  taxes  be  re- 
strained if  obviously  void  on  the  face  of  the 
proceedings.  Bueknell  v.  Story,  36  Cal.  70; 
Houghton  v.  Austin,  47  CaL  647.  Mechanics, 
etc ,  who  have  liens  are  entitled  to  restrain  a 

t'unior  judgment  creditor  from  removing  the 
»uilding  from  the  lot,  when  the  security  is 
insufficient  without  such  building.  Barber  v. 
Reynolds,  33  Cal.  497.  An  amended  complaint 
supersedes  the  original;  but  if  the  cause  of 
action,  as  it  should  do,  remains  the  same,  an 
injunction  founded  on  the  ori^nal  complaint 
remains  good;  and  it  is  settled  by  the  author- 
ities that  an  amendment  ma^  be  made  on 
leave,  without  prejiidice  to  an  injunction  pre- 
viously granted.  Barber  v.  Reynolds,  33  Cal. 
498;  SMen  v.  VemUlyea,  4  Sandf.  Ch.  573;  1 
Hoff.  Ch.  301 ;  Warburton  v.  London,  etc.,  Co.,  2 
Beav.  254;  Pratt  v.  Archer,  1  Sim.  and  St. 
433;  Pickering  v.  Hanson,  2  Sim.  488;  Fumess 
V.  Brown,  8  How.  59;  Walker  v.  Walker,  3 
Kelly,  302;  and  see  Jones  v.  Frost,  28  Cal. 
246.  It  has  been  said  that  where  a  plaintiff 
is  restrained  by  injunction  from  another  court, 
upon  the  injunction  being  brought  under  the 
notice  of  the  court  in  which  his  action  is  pend- 
ing, that  court  should  resard  the  party  at- 
tempting to  proceed  as  laooring  under  disa- 
bility like  an  alien  enemy,  and  decline  to 
proceed.  Engels  v.  Lubeck,  4  Cal.  31 ;  but  as  to 
this  see  57  n.,  p.  44.  An  injunction  may  be 
granted  to  restrain  the  use  of  a  trade-mark, 
under  PoL  C.  3196-3199. 

After  judgment  at  law.  After  verdict 
and  neglect  to  apply  for  a  new  trial  within 
the  time  appointed,  a  court  of  equitv  will  not 
entertain  a  bill  for  an  injunction  on  the  ground 
that  the  original  demand  was  unconscientious: 
Phelps  V.  Peahody,  7  Cal.  53;  nor  where  the 
party  might  have  applied  to  the  court  to  set 
aside  the  Judgment  or  verdict,  and  has  not 
done  so:  Borland  v.  Thornton,  12  CaL  440;  nor 
where  he  moves  for  a  new  trial  and  fails:  Col- 
lins  V.  Butler,  14  CaL  223;  nor  in  any  case 
where  the  remedv  by  motion  in  the  other 
court  is  ample:  Inuay  v.  Carpentter,  14  CaL  173; 
Aldrich  V.  Stephens,  49  Cal.  676;  or  the  facts 
were  known  and  might  have  been  raised  as  a 
defense.  Beaudry  v.  FeWi,  Al  CaL  183. 
Courts  of  equity  only  interpose  on  equitable 
grounds  to  do  justice,  where,  from  their  or- 

fanization  or  otherwise,  the  common  law  tri- 
unals  are  incapable  of  rendering  it.  Gregory 
V.  Ford,  14  Cal.  144.  In  the  rare  case  when  a 
bill  in  equity  for  a  new  trial  will  lie,  it  must 
be  shown  distinctly  that  the  facts  are  of  con- 
trolling force;  that  they  were  not  known  to 
the  defendants  at  the  time  of  the  trial;  that 
the  defendants  used  all  proper  diligence  to 
prepare  their  case  for  trial,  and  to  procure  the 
evidence;  and  that  they  were  unable,  without 
fault  or  negligence  on  their  part,  to  procure 
it;  that  the  testimony  is  within  their  control, 
and  that  they  will  be  able  to  procure  it  on  an- 
other triaL  The  bill  should  state  particularly 
the  facts  to  be  proved,  the  names  of  the  wit- 
nesses, and  show  the  oearing  and  relevancy 
of  the  proposed  proofs,  and  when  and  how  the 
facts  discovered  came  to  the  knowledge  of  the 
plaintiff,  and  why  no  motion  for  a  new  trial 
was  made  in  due  time.  Mufford  v.  Cohn,  18 
Cal.  46.  See  French  v.  Oamer,  7  Porter,  552; 
Duncan  v.  Lyon,  3  Johns.  Ch.  R.  351. 
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Restraining  legialatloa  The  Legislature 
has  the  actual  power  to  pass  any  act  it  pleases, 
and  the  courts  will  not  interfere.  The  Con- 
stitution has  provided  a  more  appropriate 
remedy.   Nouguea  v.  Douglaas,  7  Cal.  70. 

Taxes.  In  all  cases  involving  simply  the 
question  of  taxation,  the  issue  is  strictly  one 
at  common  law,  and  courts  of  equity  can  take 
no  cognizance  thereof.  Mintum  v.  haysj  2 
Cal.  593.  A  sheriff  whose  term  of  office  has 
expired  has  no  right  to  collect  taxes  qua  tax 
collector.  After  his  settlement  with  the 
auditor,  the  delinquent  taxes  are  transferred 
to  the  tax  list  of  the  succeeding  year,  and  it 
is  the  duty  of  the  then  sheriff  to  proceed  to 
collect  them,  and  the  former  sheriff  may 
probahly  be  restrained.  Fremont  v.  Boling,  11 
Cal.  380.  A  taxpayer  cannot  enjoin  the  col- 
lection of  county  taxes  on  the  ground  that  he 
has,  in  former  years,  paid  county  taxes  on  his 
property  illegally  assessed  and  collected. 
Fremont  v.  Early,  11  Cal.  361.  A  property- 
holder  cannot  restrain  the  performance  of  a 
ministerial  duty  cast  by  law  upon  supervisors 
merely,  upon  the  ground  that  the  effect  might 
be,  at  some  future  time,  to  subject  his  prop- 
erty to  taxation.  Patterson  v.  Yuba  Co.,  13 
Cal.  175.  A  person  seeking  to  enjoin  the 
collection  of  a  tax  must  show  that  there  is 
error,  to  his  prejudice,  to  be  corrected  in  the 
list.  A  board  not  meeting  as  required  by  law, 
or  the  fact  that  no  notice  of  their  meeting  has 
been  siven,  is  not  sufficient:  CoweU  v.  novb, 
12  Cal  273;  and  the  injury  resulting  from  the 
collection  to  the  owner,  must  be  irreparable. 
RUter  V.  Patch,  12  Cal.  298;  Berri  v.  Patch, 
12  Cal.  299.  As  to  restraining  execution 
of  a  deed^  on  a  sale  for  taxes,  or  restraining 
the  sale  itself,  see  supra,  ''Injunction  Gen- 
erally." A  court  of  equity  might  perhaps  re- 
strain a  sale  for  taxes  if  it  appeared  that  the 
enforcement  of  the  tax  woula  lead  to  a  multi- 
plicity of  suits:  8,  ds  L.  Society  v.  Austin,  46 
Cal.  416;  Dows  v.  Chicago,  11  WalL  110;  but 
the  Supreme  Court  expressed  a  strong  opinion 
against  the  propriety  of  issuing  injunctions  to 
restrain  the  collection  of  taxes  in  C.  P,  R,  R, 
Co.  V.  Corcoran,  48  CaL  65.  Where,  in  an 
action  to  enforce  a  lien  on  lands  for  delin- 
quent taxes,  there  was  no  service  of  summons, 
and  no  appearance,  and  the  court  commis- 
sioner drafted  the  decree,  reciting  that  the 
summons  had  been  served,  and  tne  judge, 
deceived  by  the  false  recital,  signed  it,  and  at 
the  sheriff^s  sale,  under  the  decree,  the  court 
commissioner  became  the  purchaser,  and  ob- 
tained a  sheriff^s  deed,  the  court  restrained 
the  purchaser  from  setting  up  the  judgment 
as  an  estoppeL  Martin  v.  Parsons,  49  CaL 
94;  see  Bamsley  v.  PouoeU,  1  Ves.  Sr.  119, 
285;  McMitlanv.  Reynolds,  11  CaL  372;  Oala- 
tian  V.  Ervoin,  Hopk.  Ch.  48;  Dohson  v.  Pierce, 
12  N.  Y.  164;  Bridgeport  Bank  v.  Eldridgc,  28 
Conn.  556;  Murray  v.  Dake,  46  Cal.  645. 

Irreparable  Injury,  etc.  The  injury  must 
be  such  as  cannot  be  adequately  compensated 
in  damages,  or  it  must  be  irremediable,  or  lead 
to  irremediable  injury.  Mid^eton  v.  FranhUn, 
3  Cal.  241;  Waldron  v.  Marsh,  5  Cal.  120; 
Gregory  v.  Hay,  Z  Cal.  334.  Continued  diver- 
sion of  water  is  irreparable  injury.  It  is 
onl^  in  equity  XYidX  future  injury  can  be  re- 
strained: Tuolumne  Water  Co,  v.  Chapman,  8 


CaL  397;  and  the  diversion  of  water  must  be 
continuing.  Coher  v.  Simpson,  7  Cal.  341.  In 
a  suit  to  test  the  priority  of  appropriation  of 
water,  an  injunction  to  prevent  future  in- 
jury is  proper.  Marius  v.  Bicknell,  10  Cal.  217. 
An  assignee  of  a  lessor  of  chattels  may  obtain 
an  injunction  to  restrain  the  sheriff  from  sell- 
ing them  as  the  original  lessor^  goods,  though 
in  the  lessee's  possession.  The  lessee  may  not 
care,  or  be  able  to  protect  them.  Ford  v.  Righy^ 
10  Cal.  449. 

The  mere  allegation  of  irreparable  injury 
is  not  sufficient;  the  facts  must  be  shown. 
Burnett  v.  Whitesides,  13  CaL  156;  Branch 
Turnpike  Co.  v.  Yuba  Co.,  13  Cal.  190. 

A  threatened  entry  by  a  water  company  to 
make  excavations,  etc.,  under  proceedines  in 
eminent  domain,  where  the  company  and  the 
sheriff  are  insolvent,  is  sufficient  to  found  an 
injunction.  Bensleyy.  Mountain L.  W.  Co.,  13 
CaL  312;  see  also  Natoma  W.  ie  M.  Co.  v. 
Clarkin,  14  CaL  551;  Stone  v.  Com.  R.  R.  Co., 
18  Eng.  Chan.  122;  Agar  v.  Regents  Canal  Co., 
Cooper,  77;  Bonaparte  v.  Camden,  etc.,  R.  R. 
Co.,  1  Bald.  C.  C.  205.  And  a  pluntiff  is  en- 
titled to  an  injunction  where  the  injuries  are 
calculated  to  destroy  the  entire  value  of  his 
lands  for  all  useful  purposes.  W.  leased  a 
lot  of  land  on  whicn  he  erected  a  hotel, 
"The  What  Cheer  House."  He  then  pur- 
chased an  adjoining  lot,  upon  which  he  erected 
a  larger  building,  and  occupied  both  as  "  The 
What  Cheer  House,"  the  princijMil  sign  being 
removed  to  the  one  last  built  He  soon  after 
surrendered  the  leiuse  and  continued  the  busi- 
ness under  the  same  name  in  the  building  on 
the  lot  he  had  purchased.  Defendants  hav- 
ing purchased  the  .first-mentioned  lot  and 
building,  opened  tliere  a  hotel  under  the 
name  of  "  The  Original  What  Cheer  House,*' 
painted  up  in  a  manner  calculated  to  deceive 
the  public  into  the  supposition  that  it  whjb 
the  same  name.  In  an  action  by  W.  it  was 
held  that  defendants  should  be  enjoined. 
Woodvxird  v.  Lazar,  21  Cal.  448. 

In  an  action  to  restrain  the  commission  of 
waste,  it  must  appear  that  plaintiff  is  entitled 
to  the  reversion,  and  in  an  action  to  restrain 
a  tenant  from  removing  buildings  erected  by 
him  it  must  be  shown  that  the  security  for 
the  rent  will  be  left  inadequate.  Perrine  v. 
Marsden,  34  Cal.  15;  Buckout  v.  Swifts  27  Cal 
433. 

A  person  attempting  to  erect  a  wharf  in 
the  navigable  waters  of  the  Bay  of  San  Fran- 
cisco, under  a  contract  with  the  harbor  com- 
missioners, in  front  of  a  private  wharf,  should 
be  enjoined  if  the  commissioners  in  letting 
the  contract  have  not  substantially  followed 
the  statute  giving  them  authority.  Covfelly, 
Martin,  43  Cal.«605. 

Where  an  administrator  conspires  with 
others  and  institutes  proceedings  in  a  Probate 
Court  to  procure  the  sale  of  property  upon 
fraudulent  claims  allowed  by  the  adminis- 
trator, a  court  of  equity  has  jurisdiction  to 
interiere  by  injimction;  but  if  the  proceed- 
ings are  re^[ular  on  their  face,  and  the  rrobate 
Court  has  jurisdiction,  the  relief  granted  will 
be  confined  to  an  injunction.  Larue  v.  Frieda 
man,  49  Cal.  278. 


Injunction,  In  action  by  creditor  to  set 
aside  conveyance,  etc.  >  Complaint  must 
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aver  that  oonveyanoe,  etc,  was  made  with  in- 
tent to  hinder,  delay  or  defraud  creditors. 
The  debtor's  insolvency  is  evidence  of  this: 
Hager  v.  ShindUr,  29  C!al.  59;  and  it  has  been 
said  that  insolvency  must  be  averred.  Harris 
Y.  Taylor,  15  CaL  349. 


I,  eto.  Anciently  courts  of  equity 
would  not  interfere  by  injunction  in  cases  of 
trespass.  *  The  general  rule  remains,  ^et  there 
are  exceptional  cases  where  equity  will  inter- 
pose, but  a  strong  case  must  be  nacL  It  will  in- 
terpose for  the  purpose  of  quieting  a  possession 
or  preventing  a  multiplicity  of  actions,  or 
where  the  value  of  inheritance  is  put  in  jeop- 
ardy, or  where  irreparable  mischief  is  threat- 
ened in  relation  to  mines,  quarries,  or  wood- 
land, whether  the  same  result  from  the  nature 
of  the  injury  itself  or  from  the  insolvenc]^  of 
the  party  committing  it.  Mining  and  taking 
ores,  etc,,  Merced  M.  Co.  v.  FremofU,  7  CaL 
320;  Moore  v.  MaswrU,  32  CaL  592.  Cutting 
trees,  Buckakw  v.  EsUU,  5  Cal.  108;  Douglass 
T.  Mayor  o/PlacervUle,  18  CaL  643.  Cutting 
grain,  Corcoran  v.  IhU,  35  Cal.  476.  Gener- 
ally, More  V.  Ord,  15  Cal.  206;  Tomlinson  v. 
Htdrio,  16  CaL  206;  Brennan  v.  Oa^on,  17  CaL 


373;  Hicks  v.  Complon,  18  CaL  209;  Leach  v. 
Day,  27  CaL  645;  West  v.  Walker,  2  Green's 
Ch.  R.  279;  Van  Winkle  v.  CuHis,  Id.  422; 
KerUn  v.  West,  3  Id.  449.  Where  plaintiff 
sues  for  damages  for  trespass  and  asks  a  per- 
petual injunction,  if  he  recovers  a  verdict,  no 
matter  how  small,  it  is  conclusive  of  the  rights 
of  the  parties,  and  a  perpetual  injunction 
should  issue.  Plaintiff  is  not  bound  to  take 
the  mere  money  value  of  trees,  for  example, 
as  they  may  possess  a  peculiar  value  to  him. 
Daubenspeck  v.  Orear,  18  Cal.  443.  An  action 
at  law  cannot  be  maintained  for  trespass  when 
plaintiff  is  totally  disseised,  and  defendant  is 
m  adverse  possession.  Raffetto  v.  Fiori,  50 
CaL  363.  A  fortiori  in  such  a  case  a  court  of 
eq^uity  will  not  intervene  to  restrain  the  com- 
mission of  threatened  trespasses.  In  an  action 
to  enjoin  future  trespasses  upon  land,  the 
court  should  limit  the  order  to  plaintiff's 
land.     Moore  v.  Massini,  43  CaL  389. 

Mortgage.     Injunction  to  restrain  party  in 
possession  from  waste  during  foreclosure  suit, 

Dlflobeying  order  or  process,  contempt, 
etc,  1209-10. 


527.  (113.)  The  injnnction  may  be  granted  at  the  time  of  isstUDg  the 
sammons,  upon  the  complaint,  and  at  any  time  afterwards,  before  judg- 
ment, upon  affidavits.  The  complaint  in  the  one  case,  and  the  affidavits 
in  the  other,  must  show  satisfactorily  that  sufficient  grounds  exist  therefor. 
No  injnnction  can  be  granted  on  the  complaint  unless  it  is  verified.  When 
granted  on  the  complaint,  a  copy  of  the  complaint  and  verification  attached 
mast  be  served  with  the  injunction;  when  granted  upon  affidavit,  a  copy 
of  the  affidavit  must  be  served  with  the  injunction. 

Vexification,  446  and  notes. 
Sheriff's  duties,  262  n. 

528.  (114.)  An  injunction  cannot  be  allowed  after  the  defendant  has 
answered,  unless  upon  notice,  or  upon  an  order  to  show  cause;  but  in  such 
case  the  defendant  may  be  restrained  until  the  decision  of  the  court  or 
judge  granting  or  refusing  the  injunction. 

529.  (115.)  On  granting  an  injunction,  the  court  or  judge  must  require, 
except  where  the  people  of  the  State  are  a  party  plaintiff,  a  written  under-    j4 
taking  on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that 

the  plaintiff  will  pay  to  the  party  enjoined  such  damages,  not  exceeding  /w  <i 
an  amount  to  be  specified,  as  such  party  may  sustain  by  reason  of  the  in- 
junction, if  the  court  finally  decide  that  the  plaintiff  was  not  entitled  %^ 
thereto.  Within  five  days  after  the  filing  of  the  undertaking  required,  the 
defendant  may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do 
80,  he  is  deemed  to  have  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant  of  not  less  than 
two  nor  more  than  five  days,  must  justify  before  a  judge  or  county  clerk, 
in  the  same  manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify,  or 
if  others  in  their  place  fail  to  justify  at  the  time  and  place  appointed,  the 
order  granting  an  injunction  shall  be  dissolved.     [Approved  March  30, 1874; 

effect  immediately.] 
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Qualification  of  aoretiM,  1057. 

Justdficatfon,  495. 

Court  commissionorB,  power  to  take 
bonds  and  undertakings,  examine  sureties, 
etc.,  259,  8.  3. 

Iqjonotlon  baa  no  effioct  till  undertaking 
given.  An  order  for  an  injunction  must  be 
deemed  inoperative  until  the  undertaking  is 

given;  otherwise,  the  party  enjoined  would 
ave  no  security  for  dama^^  EUhU  v.  Os- 
borne, 1  Cal.  397.  And  an  mjunction  should 
never  be  granted  until  defendants  are  secured 
by  proper  bonds.  PaMU&n  v.  Yuba  Co,,  12  CaL 
106. 

Reaponalbillty  on  undertaking.  A  judg- 
ment dismissing  a  suit  (in  which  a  temporary 
injunction  has  been  granted)  for  want  of  prose- 
cution amounts  to  a  determination  by  the 
court  that  the  injunction  was  improperly 
granted,  and  after  such  judgment  suit  lies 
upon  the  undertaking;  and  it  seems  the 
pounds  of  the  injunction  cannot  be  inquired 
mto  in  suit  upon  an  injunction  bond.  Dovoling 
V.  Polackf  18  Cal.  625.  In  an  action  oil  an 
undertaking  on  injunction  it  is  no  defense 


that  the  business,  which  defendants  enjoined, 
was  a  public  nuisance.  Cunningham  v.  Breeds 
4  Cal.  384.  A  bond,  though  given  to  more 
than  one  obligee,  and  using  no  words  express- 
ing a  several  obligation,  creates  a  liability  to 
the  obligees  severally.  The  party  beneficially 
entitled  to  the  fruits  of  the  action  may  sue, 
367.  Summers  v.  Farish,  10  CaL  351;  Browner 
V.  J>avis,  15  Cal-  11;  Prader  v.  PurheU,  13  Cal. 
588;  Lally  v.  Wise,  28  Cal.  542.  And  the  par- 
ties cannot  maintain  a  joint  action  unless  tneir 
damages  are  joint.  Fowler  v.  Frisbie,  37  CaL 
34.  The  form  of  undertaking  does  not  pro- 
vide for  any  damages  accruing  after  the  pre- 
liminary order  for  an  injunction  has  ceased  to 
be  operative,  and  the  liability  of  the  sureties 
is  not  to  be  extended  by  construction  beyond 
the  terms  of  the  undertaking.  WMer  v.  WUr 
cox,  45  Cal.  302.  If  the  hearing  of  the  motion 
for  injunction  is  continued,  tne  restraining 
order  embraces  the  time  between  the  issuance 
of  the  interim  order  and  the  hearine,  and 
damages  may  be  had  for  that  period.  Prader 
V.  Grim,  13  CaL  585. 

Undertakinga  generally,  941. 

Dismiaaal  of  action,  clerk  is  to  hand  un- 
dertaking to  defendant,  581,  S.  1. 


580.  (116.)  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  of  several  defendants,  should  be  heard  before  granting  the  injunction, 
an  order  may  be  made  requiring  cause  to  be  shown,  at  a  specified  time 
and  place,  why  the  injunction  should  not  be  granted;  and  the  defendant 
may,  in  the  meantime,  be  restrained. 


Reatraining  order.  An  interim  injunction 
only  extends  until  the  propriety  of  granting  a 
tem^rarv  injunction  can  oe  determined  after 
hearmg  tne  parties.  Hicks  v.  Michael,  15  CaL 
109.  It  seems  usual  in  most  if  not  all  of  the 
District  Courts,  to  grant  interim  restraining 
orders  ex  parte,  without  any  undertaking  for 
damages  oeing  given.  This  seems  not  the 
proper  practice,  either  upon  principle  or  au- 
thority. On  principle,  for  it  is  upon  the 
granting  of  such  an  order  ex  parte,  wnen  the 
other  side  has  no  opportunity,  and  may  not 
for  weeks,  owing  to  adjournments,  etc.,  have 
an  opportunity,  of  being  heard,  and  when  he 
may  be  ruined  by  obeying  the  injunction .  that 
an  undertaking  is  most  necessary;  and  also 
because,  though  the  section  says  "the  de- 
fendant may  in  the  meantime  be  restrained," 


it  does  not  say  he  can  be  restrained  in  any 
other  mode  than  bv  injunction,  though  it  mav 
be  commonly  called  a  **  restraining  order. 
"  An  injunction  is  a  writ  or  order  requiring  a 
person  to  refrain  from  a  particular  act,"  525; 
and  **on  granting  an  injunction  "  the  court  or 
judge  must  require  an  undertaking,  etc.,  529. 
On  authority,  because  an  undertaking  was  al- 
ways required  on  an  interim  restraining  order: 
Dan,  Ch.  Pr,,  5th  Ed.  1519,  and  cases  there 
cited;  and  it  was  held  in  Elliott  v.  Osborne,  1 
Cal.  397,  that  an  order  for  an  injunction  must 
be  deemed  inoperative  until  the  undertaking 
be  given,  on  the  ground  that  otherwise  the 
party  enjoined  woula  have  no  security  for  any 
damages  which  he  might  sustain.  See  also 
Patterson  v.  Supervisors,  12  Cal.  106. 


531.  (117.)  An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  cannot  be  granted  except  by  the  court  or  a  judge  thereof; 
nor  can  it  be  granted  without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  except  when  the 
people  of  this  State  are  a  party  to  the  proceeding. 

582.  (118.)  If  an  injunction  be  granted  without  notice,  the  defendant, 
at  any  time  before  the  trial,  may  apply,  upon  reasonable  notice  to  the 
judge  who  granted  the  injunction,  or  to  the  court  in  which  the  action  is 
brought,  to  dissolve  or  modify  the  same.  The  application  may  be  made 
upon  the  complaint  and  the  affidavit  on  which  the  injunction  was  granted, 
or  upon  affidavit  on  the  part  of  the  defendant,  with  or  without  the  answer. 
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If  the  application  be  made  upon  affidavits  on  the  part  of  the  defendant, 
bnt  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which  the  injunction  was  granted. 

District  conitfl  are  always  open  for  the 
pnrpofle  of  hearinff  and  determining  motions 
to  dissolve  or  modify  injunctions,  76. 


Comity  Judge.  The  connty  judge  who 
granted  the  injunction  (525),  may  dissolve  or 
modify  it.  Creanor  t.  NeUon,  23  CaL  468. 

Notice  of  application  to  dissolve.  Where 
an  order  granting  injunction  is  made  ex  parte^ 
it  may  be  dissolved  without  notice.  Borland 
y.  Thomtony  12  Cal.  440.  Vacating  orders 
made  out  of  coart,  937. 

Diflsolye,  motioii  to,  when  may  be  made. 

The  privilege  for  moving  for  a  dissolution, 
m>on  filing  answer,  is  limited  to  cases  where 
the  injunction  is  originally  granted  without 
notice.  NaJUma  W.  <fc  M.  Co,  v.  Clarkm,  14 
CaL  551;  Natoma  W,  ds  M.  Co.  v.  Parker,  16 
Cal.  S3.  If  the  injunction  is  granted  upon 
notice,  the  remedy  is  by  appeal  Curtis  v. 
SuUcr,  15  CaL  265. 

Dissolution  on  filing  answer.  The  gen- 
eral rule  is  that  when  the  answer  denies  all 
the  equity  of  the  complaint,  the  injunction 
will  be  dissolved.  CrandaU  v.  Woods,  6  Cal. 
452;  Real  D.  M.  M.  Co,  v.  Pond,  M.  Co,,  23 
CaL  84.    But  this  rule  is  not  of  universal  ap- 

Slication;  the  court  must  exercise  a  sound 
iscretion.  Bank  of  Monroe  v.  Schirmerhomj 
Clark's  Ch.  R.  300;  Cox  v.  Mayor,  etc.,  18  Ga. 
735.  And  the  Supreme  Court  will  not  inter- 
fere, except  in  case  of  abuse  of  discretion. 
Godey  v.  Oodep,  39  Cal.  166;  MeCreery  v. 
Brown,  42  CaL  457;  Rogers  v.  Tennant,  45  CaL 
186;  and  see  Morris  v.  Jersey,  1  BeasL  227; 
Id.  542;  Dent  v.  Summerlin,  12  Ga.  R.  5; 
Jjojfless  y.  Howell,  15  Id.  554;  Douohty  y.  Sum- 
mervUle,  3  Halst  Ch.  629.  Unless  all  the 
equities  of  the  complaint  are  denied  by  the 
answer,  there  is  no  error  in  refusing  to  die- 
solve  the  injunction  on  complaint  and  answer. 
Fuhn  y.  Weber,  38  CaL  637. 

Dissolving  on  afBdavlts.  When  the  de- 
fendant moves  to  dissolve  on  complaint  and 


answer,  the  answer  will  be  treated  as  an  affi- 
davit, and  the  plaintiff  is  entitled  to  reply  to 
the  answer  by  affidavits.  Falkenburgy,  Lucy, 
35  Cal.  5*2.  Copies  of  such  affidavits  need  not 
be  served.  Ddger  v.  Johnson,  44  CaL  184. 
There  is  said  to  be  an  exception  to  the  rule 
in  cases  of  waste,  but  not  on  questions  of 
title;  it  is  entirely  a  matter  of  sound  discre- 
tion. Hicks  V.  Mieha^,  15  Cal.  116;  Kohler  v. 
Los  Angeles,  39  Cal.  511.  If  a  bill  is  filed  to 
restrain  the  enforcement  of  an  execution,  on 
the  ground  that  the  judgment  has  been  paid, 
the  defendant  must  move  to  dismiss  the  bill, 
before  answering  on  the  merits,  or  he  waives 
such  defense.    Wood  v.  Currey,  49  CaL  359. 

Abortive  iajonction.  An  injunction  will 
not  be  retained,  where  the  acts  sought  to  be 
restrained  have  been  performed  Mfore  the 
order  was  made  or  served.  Delger  y.  Johnson, 
44  Cal.  185. 

Dissolution  generally.  If  the  injunction 
has  been  granted  without  notice,  defendant 
ma^  move  to  dissolve  upon  the  papers,  upon 
which  the  injunction  was  granted;  or,  upon 
the  papers  upon  which  it  was  granted,  and 
affidavits  on  the  part  of  defendant,  with  or 
without  the  answer.  If  upon  the  papers  only, 
plaintiff  can  make  no  further  showmg.  If  de- 
lendant  makes  a  counter-showing  by  affidavit, 
with  or  without  the  answers,  plamtiff  may 
meet  it  with  a  further  showing.  Defendant 
is  Hot  allowed  to  move  upon  the  answer  with 
or  without  affidavits,  but  upon  affidavit  with 
or  without  the  answer.  FaUcenburg  v.  Lucy, 
35  CaL  60.  Plaintiff  being  about  to  appeal 
from  an  order  dissolving  an  injunction,  the 
judge  made  an  order  that  upon  such  appeal 
being  perfected,  the  order  spranting  the  in- 
junction should  be  revivecL  Plaintiff  per- 
fected the  appeal,  and  the  Supreme  Court 
held  that  the  remedy  of  plaintiff  under  the 
reviving  order  was  ample  to  protect  him,  and 
refused  him  any  further  injunction.  Eldridge 
v.  Wright,  15  Cal.  88,  and  see  next  section 
and  note. 


5S8.  (119.)  If  upon  such  application  it  satisfactorily  appear  that  there 
is  not  sufficient  ground  for  the  injunction,  it  must  be  dissolved;  or  if  it 
satisfactorily  appear  that  the  extent  of  the  injunction  is  too  great,  it  must 
be  modified. 

BCafn  relief,  if  plaintiff  succeeds   in   ob-     dissolved  on  appeal.  Hicks  v.  Davis^  4  CaL 
taining.  Interlocutory  injunction  will  not  be     70;  and  see  note  532  n. 


243 


# 


§537 


Attachment. 


[Part  II,  Title  VII, 


CHAPTEK  IV. 

ATTACHMENT. 

Sec.  537.  Attachment,  when   and   in  what     Sec.  548. 
cases  may  issue. 

538.  Affidavit  for  attachment,  what  to 

contain.  549. 

539.  Undertaking  on  attachment 

540.  Writ,  to  whom  directed  and  what  550. 

to  state. 

541.  Shares  of  stock  and  debts  due  de-  551. 

fendant,  how  attached  and  dis- 
posed of.  552. 

542.  How  real  and   personal  property 

shall  be  attached.  553. 

543.  Attorney  to  give  written  instruc- 

tions to  sheriff  what  to  attach.  554. 

544.  Garnishment,  when  garnishee  lia- 

ble to  plaintiff.  T  655. 

545.  Citation  to  garnishee  to  appear  be- 

fore a  coiu-t  or  judge.  556. 

546.  Inventory,  how  made.    Party  re- 

fusing to  give  memorandum  may 
be  compeDed  to  pay  costs.  557. 

647.  Perishable  property,  how  sold.    Ac- 
counts without  suit  to  be  col-  558. 
lected.    i  559. 


Property  attached  may  be  sold  aa 
under  execution,  if  the  interests 
of  the  parties  require. 

When  property  claimed  by  a  third 
party,  how  tried. 

If  plaintiff  obtains  judgment,  how 
satisfied. 

When  there  remains  a  balance  due, 
how  collected. 

When  suits  may  be  commenced  on 
the  undertakmg. 

If  defendant  recover  judgment,  what 
the  sheriff  is  to  aeliver. 

Proceedings  to  release  attachment, 
before  whom  taken. 

Attachment,  in  what  cases  it  may 
be  released  and  upon  w^hat  terms. 

When  a  motion  to  discharge  attach- 
ment may  be  made,  and  upon 
what  grounds. 

When  motion  made  on  affidavit,  it 
may  be  opposed  by  affidavit. 

When  writ  must  be  discharged. 

When  ^Tit  to  be  returned.  [Certi- 
fied copy  of  order  releasing  at- 
tachment may  be  recorded.  ] 


&37.  (120.)  The  plaintiff,  at  the  time  of  issaiog  the  summons,  or  at  any 
time  afterward,  may  have  the  property  of  the  defendant  attached,  as 
security  for  the  satisfaction  of  any  judgment  that  may  be  recovered,  unless 
the  defendant  give  security  to  pay  such  judgment,  as  in  this  chapter  pro- 
vided, in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for  the  direct  pay- 
ment of  money,  where  the  contract  is  made  or  is  payable  in  this  State,  and 
is  not  secured  by  any  mortgage  or  lien  upon  real  or  personal  property,  or 
any  pledge  of  personal  property;  or,  if  originally  so  secured,  such  security 
has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom  the  security 
was  given,  become  valueless;^ 

2.  In  an  action  upon  a  contract,  expressed  or  implied,  against  a  de- 
fendant not  residing  in  this  State.      [Approved  March  24;  effect  July  1,  1874.  ] 

Attaohment  generaUy.  A  complaint  for 
maliciouslv  suing  out  an  attachment,  etc ,  not 
averring'  tnat  the  writ  was  sued  out  without 
probable  cause,  is  bad.  King  v.  Montgomery, 
50  Cal.  115.  The  defendant's  death  dissolves 
attachment.  Myers  v.  Jtfott,  29  Cal.  367;  Hens- 
ley  V.  Morgan,  47  C^^^g ;  Ham  v.  Hender- 
son, 50  Cal.  367;  I^^^M^unningham,  Id.  365. 
In  case  of  arrest  a^^^B  it  was  held  that  a 
party  could  not  be  ^^^^i  twice  in  the  same 
action.  MeOUvery  *yj^^^nead,  2  Cal.  609. 
In  attachment  proceVR^  ^^^  statute  must 
be  strictly  pursued.  Roberts  v.  Landecker,  9 
CaL  265.  Except  in  cases  of  fraud,  if  the  de- 
fendant does  not  insist  upon  the  statutoij 
steps  being  strictly  taken  by  the  plaintiff,  his 
creditor  cannot  interfere.  Maget  v.  Welsh,  18 
Cal.  155;  and  see  387  n.,  ante.  But  collusive 
attachment  proceedings  to  favor  a  particular 
creditor  are  void.  Briody  v.  Conro,  42  Cal.  135. 
An  attachment  is  void  against  another  attach- 
ment when  the  first  is  issued  before  the  ma- 


turity of  the  debt.  Davis  v.  Eppmger,  18  CaL 
381;  Pairiek  Y,  MofUader,  13  Cal.  441;  Draie 
on  Ajiaehment,  775;  Pierce  v.  Jacktxm,  6  Mass. 
244;  SmUh  v.  GeUmger,  3  Kelly,  145;  WaXker 
v.  Roberts,  4  Richardson,  591.  If  creditor 
sues  aprincipal  debtor  and  surety,  and  attaches 
enough  property  of  the  principal  to  secure 
him  and  releases  it,  the  suretv  is  not  dis- 
charged. Shriver  v.  Lovejoy,  32  CbL  574. 

Time  for  leimlng.  If  issued  before  the  is- 
suing of  the  summons  on  attachment  is  void. 
Low  v.  Henry,  9  CaL  538.  But  the  pa- 
pers may  all  be  presented  together  so  as  the 
attachment  is  not  issued  before  the  Bummons 
is  issued.   Wheeler  v.  Farmer^  38  Cal.  215. 

Property.  The  property  must  belong  to 
defendant.  Case  of  corporation,  Collins  v. 
Montgomery,  16  CaL  399;  |>artner,  St^$Y. 
Stevens,  40  CaL  391. 
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Contiaot,  ezpreos  or  implied,  see  479  n. 
There  must  be  a  debt,  538.  A  colIiBion  cause 
is  not  within  the  section.  Oriawold  v.  Sharpe, 
2  CaL  24;  and  see  Hathaway  v.  DavU,  33  Cal. 
165,  and  McCwnb  v.  Reed,  28  CaL  284.  In  the 
last  case  it  seems  to  have  been  assumed  that 
an  attachment  founded  on  four  counts,  of 
which  one  sounded  in  damages,  would  be  void 
if  defendant  raise  the  objection. 

Direct  payment.  *  *  Direct "  does  not  mean 
the  opposite  of  "collateral"  To  hold  this 
woula  exempt  j^arantors,  etc  It  simply  im- 
plies that  the  debt  must  be  liquidated.  Hath- 
away V.  Davis,  33  Cal.  165.  A  bail  bond  in  a 
criminal  case  is  an  undertaking  for  the  direct 
payment  of  money.  8.  F.  v.  Brader,  50  CaL 
o06.  The  official  bond  of  a  county  treasurer  is 
an  obligation  for  the  direct  payment  of  money. 
Monterey  Co.  v.  McKee,  Feb.  7,  1876. 


Made  or  payable  in  this  State.    If  the 

contract  was  not  made,  nor  by  its  terms  is 
payable  in  this  State,  an  attachment  will  not 
lie  because  the  defendants  reside  here.  DuUon 
v.  Shelton,  3  Cal.  206. 

liien.  A  vendor's  lien  is  within  the  statute, 
where  the  vendor  has  not  made  a  conveyance, 
even  though  the  property  is  without  the  State. 
Hill  V.  Origsby,  32  Cal.  59.  But  not  where 
there  has  been  a  conveyance.  Porter  v.  Brooks, 
35  CaL  1^)2.  Plaintifif,  who,  haying  possession 
of  property,  instructs  the  sheriff  to  take  pos- 
session of  it  under  plaintiff's  attachment,  re- 
linquishes his  lien  if  he  has  one.  Wingard  v. 
Banning,  39  CaL  549.  A  plaintiff  who  holds 
shares  in  a  corporation  as  collateral  has  a  lien, 
notwithstanding  that  the  certificates  may  not 
have  been  indorsed  to  him.  Beaudry  v.  Vaehe, 
45  CaL  5. 

Not  residing,  etc.,  198  n. 


538.  (121.)  The  clerk  of  the  court  must  issue  the  writ  of  attachment, 
upon  receiving  an  afBdayit  by  or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  indebtedness  over  and  above  all  legal  set-offs  or  counter- 
claims), upon  a  contract,  express  or  implied,  for  the  direct  payment  of 
money,  and  that  such  contract  was  made,  or  is  payable  in  this  State,  and 
that  the  payment  of  the  same  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  personal  property, 
or,  if  originally  so  secured,  that  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given,  become  value- 
less; or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount 
of  such  indebtedness* over  and  above  all  legal  set-offs  or  counter-claims), 
and  that  the  defendant  is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted 
to   hinder,   delay,  or  defraud  any  creditor  of  the  defendant.     [Approved 

March  24;  effect  July  1,  1874.  ] 


Clerk's  duty.  The  clerk  may  not  make 
the  attachment  puhlic  until  after  the  filing  of 
the  return  of  service  of  same.  PoL  C.  1032. 
He  must  issue  attachments  within  a  reason- 
able tune,  and  in  the  order  in  which  they  are 
demanded.  If  he  claims  his  fees,  he  must  say 
BO,  or  he  must  not  delay  on  that  account. 
lAck  v.  Madden,  26  Cal.  206.  If  the  prior  ap- 
plicant is  not  in  attendance  when  his  writ  is 
ready,  the  clerk  must  not  delay  another.  Lick 
▼.  Madden,  36  Cal.  210. 


AfBdavit,  form  ol  The  affidavit  need  not 
state  the  probative  facts  necessary  to  establish 
the  ultimate  facts  required  by  statute: 
Wheeler  v.  Farmer,  38  Cal.  215;  Weaver  v. 
Hayward,  41  Cal.  118;  but  an  affidavit  which 
merely  avers  that  the  defendant  is  indebted, 
etc. ,  on  an  express  or  implied  contract,  is  in- 
sufficient. Hawley  v.  Ddmas,  4  Cal.  195. 

Proceedinga  in  Spaniah  language,  185, 
1056. 

AbbrevlatloiiB  and  numerals,  186. 


equire  a  written 

ss  than  two  hun- 

the  plaintiff,  with 

recover  judgment. 


538.  (122.)  Before  issuing  the  writ,  the  clerk 
undertaking  on  the  part  of  the  plaintiff^  in  a  sum^ 
dred  dollars,  and  not  exceeding  the  amount  claii 
sufficient  sureties,  to  the  effect  that  if  the  defeni 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant  and 
all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking.  Within  five  days  after  service 
of  the  summons  in  the  action,  the  defendant  may  except  to  the  sufficiency 
of  the  sureties.    If  he  fails  to  do  so  he  is  deemed  to  have  waived  all 
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objections  to  them.  When  excepted  to,  the  plaintiff's  sureties,  npon  notice 
to  the  defendant  of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as  upon  bail  on  arrest, 
and  upon  failure  to  justify,  or  if  others  in  their  place  fail  to  justify,  at  the 
time  and  place  appointed,  the  clerk  or  judge  shall  issue  an  order  vacating 

the  writ  of  attachment.      [Approved  March  30,  1874;  effect  immediately.  ] 
SuretiM,  Justification  of,  495. 


QualifioatioDs  oi^  1057. 

Conrt  commisaionerB,  power  to  take 
bonds  and  undertakings,  examine  sureties, 
etc.,  259,  S.  3. 

UndertaJdng,  form  of.  The  undertaking 
mav  be  in  favor  of  the  State  of  California. 
Defendants  can  sue  upon  it,  367,  ante.  Tojofft 
V.  Jioaenthal,  7  Cal.  518. 

A  word  omitted  by  mistake  where  the 
wording  of  the  statute  is  followed,  and  it  is 
apparent  what  word  waj9  intended,  may  be 
supplied  without  first  reforming  the  contract. 
Frankel  v.  Stem,  44  CaL  168. 


"Wlieii  to  be  ezecnted.  Where  the  under- 
taking was  executed  af t«r  the  writ  had  been 
levied  and  the  attachment  dismissed  by  the 
plaintiff,  it  was  held  void.  Benedict  v.  Brayj  2 
Cal.  254. 

Suretiaa'  ItabUity,  see  941,  n.  Damages 
for  depreciation  of  real  estate  during  attach- 
ment, but  of  which  possession  was  not  taken 
under  it,  were  held  too  remote.  Heath  v.  L'ent, 
1  CaL  412. 

TKe  surety  is  not  liable  as  a  trespasser,  but 
only  on  his  contract.  McDonald  v.  Fett,  49 
CaL  354. 

DiamlBsal  of  action  on,  clerk  is  to  hand 
undertaking  to  defendant,  581,  S.  1. 


540.  (123.)  The  writ  must  be  directed  to  the  sheriff  of  any  county  in 
which  property  of  such  defendant  may  be,  and  must  require  him  to  attach 
and  safely  keep  all  the  property  of  such  defendant  within  his  county,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand,  besides  costs,  or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been,  or  is  about  to  be,  attached;  in  which  case,  to 
take  such  undertaking.  Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  counties. 

Seal  nocMsary  to  writ,  152,  S.  1.  Sureties,  liability  of,  941,  post.     In  an  ac- 

vt-vAw^v^M^t*.  «..,.%M  «.*«/>«««4^«i  <?fw\  tio"  against  several  where  the  hond  was  **to 

E»mptiomi  from  execution,  690.  pay  whatever    iudpnent  may  he   rendered 

Sherifi^  generally,  262  n.  Officer  executing  against  said  defendants,"  and  judgment  was 
process  must  prociuce  the  same  on  request,  obtained  a^inst  one  only,  the  sureties  were 
262  n. ;  Pol.  C.  4188.  To  excuse  omission  by  held  liable  in  the  bond  for  the  amount  of  the 
sheriff,  direction  by  party  or  attorney  must  bie 
in  writing,  262  n.  t 

Undertaking,  form  ol  It  may  be  in  favor 
of  the  sheriff;  plaintiff  can  sue  upon  it;  and 
it  may  be  an  undertaking,  or  bond  in  form. 
Curiae  v.  Packard,  29  CaL  199;  and  367  ante. 


judnnent.  Hevnemann  v.  Eder,  17  Cal. 
If  the  sheriff  takes  a  sufficient  statutory  un- 
dertaking his  duty  is  discharged.  Curiae  v. 
Packard,  29  Cal.  199. 

Suretiee,  qualifioationsof;  1057. 


♦33 


541.  (124.)  The  rights  or  shares  which  the  defendant  may  have  in  the 
stock  of  any  corporation  or  company,  together  with  the  interest  and  profit 
thereon,  and  all  deVlPdue  such  defendant,  and  all  other  property  in  this 
State  of  such  defendant  not  exempt  from  execution,  may  be  attached,  and 
if  judgment  be  recovered,  be  sold  to  satisfy  the  judgment  and  execution. 

542.  (125.)  The  sheriff  to  whom  the  writ  is  directed  and  delivered, 
must  execute  the  same  without  delay,  and  if  the  undertaking  mentioned 
in  section  540  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county  in  the  name 
of  the  defendant,  must  be  attached,  by  filing  with  the  recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of  the  property 
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attached,  and  a  notice  that  it  is  attached;  and  by  leaving  a  similar  copy  of 
the  writ,  description,  and  notice  with  an  occupant  of  the  property,  if  there 
is  one,  if  not,  then  by  posting  the  same  in  a  conspicuous  place  on  the 
property  attached ; 

2.  Heal  property,  or  an  interest  therein,  belonging  to  the  defendant, 
and  held  by  auy  other  person,  or  standing  on  the  records  of  the  county  in 
the  name  of  any  other  person,  must  be  attached,  by  filing  with  the  recorder 
of  the  county  a  copy  of  the  .writ,  together  with  a  description  of  the  prop- 
erty, and  a  notice  that  such  real  property,  and  any  interest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  such  other  person  (naming 
him),  are  attached;  and  by  leaving  with  the  occupant,  if  any,  and  with 
such  other  person,  or  his  agent,  if  known  and  within  the  county,  or  at  the 
residence  of  either,  if  within  the  county,  a  copy  of  the  writ,  with  a  similar 
description  and  notice.  If  there  is  no  occupant  of  the  property,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must  be  posted  in  a 
conspicuous  place  upon  the  property.  The  recorder  must  index  such 
attachment  when  filed,  in  the  names,  both  of  the  defendant  and  of  the 
person  by  whom  the  property  is  held  or  in  whose  name  it  stands  on  the 
records; 

3.  Personal  property,  capable  of  manual  delivery,  must  be  attached  by 
taking  it  into  custody; 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any  corporation 
or  company,  must  be  attached  by  leaving  with  the  president,  or  other  head 
of  the  same,  or  the  secretary,  cashier,  or  other  managing  agent  thereof,  a 
copy  of  the  writ,  and  a  notice  stating  that  the  stock  or  interest  of  the 
defendant  is  attached,  in  pursuance  of  such  writ; 

5.  Debts  and  credits,  and  other  personal  property,  not  capable  of  man- 
ual delivery,  must  be  attached  by  leaving  with  the  person  owning  such 
debts,  or  having  in  his  possession,  or  under  his  control,  such  credits  and 
other  personal  property,  or  with  his  agent,  a  copy  of  the  writ,  and  a 
notice  that  the  debts  owing  by  him  to  the  defendant,  or  the  credits  and 
other  personal  property  in  his  possession,  or  under  his  control,  belonging 
to  the  defendant,  are  attached  in  pursuance  of  such  writ. 


» 


EzecQtioii,  688,  and  notes.  deputy,  at  a  Quarter  past  twelve  on  Monday 

morning,  the  sheriff  not  knowing  the  fact,  and 

EQMiiflTs  duties,  262,  n.     He  cannot  de-  the  first  levy  was  made  under  the  last  writ  at 

m&nd  more  ccoipensation  than  his  legal  fees,  one  o'clock  Monday  morning,  the  sheriff  was 

Otil   V.   Stevens,   48  Cal.   591.      Musi  serve  not  guilty  of  negligence  in  executing  the  first 

attachments  in  the  order  in  which  they  come  writ — no  special  circumstances  being  shown. 

into  his  hands:  LkJa  v.  Madden,  25  Cal.  206;  The  mere  omission  of  the  deputy  to  inform 

and  execute  them  with  diligence.     Whecdon  the  sheriff  of  having  process  in  hand  was  not 

V.  NevUU,  19  CaL  45.  such  negligence  a^to  charge  the  sheriff.    The 

He  is  responsible  only  for  unreasonably,  or  sheriff  and  his  deputy  are  one  person  in  law, 

not  reasonably,  executing  process.     He  is  not  so  far  as  to  make  tlie  former  responsible  for 

bound  to  start  on  the  instant  of  receiving  a  the  acts  of  the  latter,  but  not  so  far  as  to  re- 

'writ  to   execute  it,  without  regard  to  any-  quire  of  the  sheriff  impossibilities  or  to  impose 

thin|^  else.     Reasonable  diligence  in  the  ex-  unconscionable  exactions.    Whitney  v.  Butter- 

eculion  of  process  depends  upon  the  particular  field,  13  Cal.  335.     Where  defendants  prop- 

facte;  whether,  for  instance,  the  writ  be  for  erty  is  already  in  the  sheriff *s  possession  un- 

fraud,  or  because  defendant  is  about  to  leave  der  a  previous  attachment,  all  he  has  to  do  to 

the  State,  or  remove  his  property  and  the  like,  effect  a  valid  levy  is  to  return  the  attachment. 

A  writ  placed  in  the  sheriff's  hands  on  Sun-  O'Connor  v.  Blake,  29  Cal.  315. 
day  can  only  be  considered  officiallv  in  his 

hands  when  Sunday  has  expired.     Where  one  Property,  value  ot     It  seems  the-  levy 

writ  of  attachment  was  placed  in  the  sheriff's  must  not  be  excessive;  but  it  was  held  that 

hands  on   Sunday,  and  another  aeainst  the  where  the  property  consisted  of  gold-bearing 

same  defendant  was  placed  in  the  nands  of  a  earth,  quicksilver,  gold  dust  and  goldamalgam 

247 


§542 


Attachment:  Levy. 


[Pabt  II,  Title  VII, 


in  a  flume,  and  blocks  and  strips  in  the  flume, 
and  there  must  have  been  great  uncertainty 
as  to  its  value,  the  levy  was  not  excessive 
though  it  turned  out  that  the  value  of  the 
property  was  nearly  double  the  demand. 
Sexey  v.  Adkison,  40  CaL  417. 

Z<evy.  A  levy  may  be  good  as  against  the 
defendant,  but  not  as  to  third  persons.  The 
conduct  of  the  defendant,  either  by  positive  or 
negative  acts,  may  amount  to  a  waiver,  or  an 
estoppel,  or  agreement  that  that  shall  be  a  levy 
which,  without  such  conduct  would  not  be 
suflicient.  Tc^  v.  Manlove^  14  CaL  50.  The 
sheriff  may  levy  upon  property  owned  jointly 
by  defendant  and  another  and  take  it  into 
possession.  Waldnum  v.  Broder,  10  CaL  378. 
And  no  action  lies  against  him  for  levying  for 
a  separate  debt  on  one  partner's  share  in  firm 
property.  Convoy  v.  Woods,  13  CaL  626.  But 
the  separate  creditor  only  acquires  a  lien  over 
anything  coming  to  the  partner  after  a  settle- 
ment 01  the  partnership  debts.  Hobinson  v. 
Tevis,  38  Cal.  614;  Nagke  v.  Mintum,  8  Cal. 
640;  Story  on  Partnership,  Sec.  263. 

On  a  senarate  judgment  against  one  partner 
the  sherin  can  only  seize  and  sell  the  interest 
and  right  of  the  jud^ent  debtor  therein, 
subject  to  the  prior  rights  and  liens  of  the 
other  partners  and  the  joint  creditors  therein. 
By  such  seizure  the  sheriff  acquires  a  s{>ccial 
property  in  the  goods  seized,  and  the  judg- 
ment creditor  himself,  and  the  sheriff,  also, 
with  the  consent  of  the  judgment  creditor, 
may  file  a  bill  against  the  other  partners  for 
the  ascertainment  of  the  quantity  of  that  in- 
terest, before  any  sale  is  actually  made  under 
the  execution.  The  judgment  creditor,  how- 
ever, is  not  bound,  if  he  does  not  choose  to 
wait  until  such  interest  is  so  ascertained,  but 
he  mav  require  the  sheriff  immediately  to 

{)roceea  to  a  sale,  which  order  the  sheriff  is  by 
aw  bound  to  obey.  In  the  event  of  a  sale 
the  purchaser  at  the  sale  is  substituted  to  the 
rights  of  the  execution  partner,  quoad  the 
property  sold,  and  becomes  a  tenant  in  com- 
mon thereof,  and  he  may  file  a  bill,  or  a  bill 
may  be  filed  against  him  by  the  other  part- 
ners, to  ascertain  the  quantity  of  interest 
which  he  has  acquired  by  the  sale.  But  it 
would  be  a  great  hardship,  and  would  lead  to 
enormous  frauds,  if,  merely  because  the  ac- 
count was  unsettled,  and  something  due  to 
another  partner,  however  small  the  amount, 
the  creditor  could,  against  his  will,  be 
postponed  until  an  account  was  taken. 
T^o  man  viath  a  small  debt  against  such 
debtor  could  afford  to  prosecute  his  claim; 
and  the  effect  would  be,  in  almost  eveiy 
case,  to  prevent  or  postpone  a  sale  at  the  suit 
of  the  separate  creditor.  Jones  v.  Thompson,  12 
Cal.  198.  A  separate  creditor  does  not  acquire 
any  lien  as  against  a  firm  creditor  subsequent- 
ly attaching:  Burpee  v.  Bunn,  22  Cal.  194; 
and  tlie  same  principle  holds  good  as  between 
different  sets  of  creditors.  Where  there  are 
several  firms  composed  of  the  same  persons, 
each  firm  owning  its  separate  partnership 
property,  BuUoeh  v.  Hubbard,  23  Cal.  600, 
a  partner  may  purchase  with  his  own  funds, 
at  a  low  price,  a  judgment  or  other  evidence 
of  indebtedness  against  his  partner,  and  en- 
force it  against  the  interest  of  the  other  in 
the  firm  assets.  McKenzie  v.  Dickenson,  43 
Cal.  119. 


Real  property  in  defendant's  name.    An 

attachment  levied  on  block  N  instead  of  block 
M,  though  afterwards  corrected  by  the  court, 
was  held  void  as  gainst  intervening  attach* 
ments.   Webster  v.  Uaworih,  8  CaL  25. 

A  levy  cannot  be  made  by  posting  a  copy 
of  the  writ  on  the  premises,  unless  the  other 
formalities  aire  observed,  and  the  premises  are 
unoccupied.  The  sheriff's  return  is,  however, 
only  prima  facie  evidence,  and  if  the  attach- 
ment was  correctly  made,  it  is  good  although 
the  return  mav  not  show  that  everything 
necessary  was  done.  Bitter  v.  ScanneU,  11  CaL 
247;  Kuthley  v.  Tisdale,  2  How.  Miss.  683;  Id. 
737;  3  Id.  36.  A  copy  of  the  writ,  not  a 
notice,  must  be  posted  when  necessary. 
Sharp  v.  Baird,  43  <5aL  677.  The  filing  with 
the  recorder  does  not  relate  back.  WJiSiUm  v. 
Neville,  19  CaL  45.  The  requisite  acts  must 
be  performed  in  the  order  indicated  in  the  sec- 
tion. Mam  V.  Tappener,  43  Cal.  209. 

Other  real  property.  A  judgment  debtor 
whose  real  estate  has  been  sold  under  execu- 
tion has  until  the  time  for  redemption  is  past 
(701-3)  a  leviable  interest.  KniaM  ▼.  Fair,  9 
Cal.  118;  McMiUany,  Biehards,  Id.  416.  A  min- 
ing claim  so  far  as  not  exempted  by  law  (690, 
S.  6,^  post)  is  leviable.  McKeon  v.  Bisbee,  9 
Cal.  142.  Also  the  pay-dirt  and  tailings: 
Jones  V.  Jackson,  9  Cal.  237;  though  the 
claim  be  mortgaged.  Halsey  v.  Martin,  22 
Cal.  646.  But  a  vendor's  lien  after  con- 
veyance is  not  subject  to  levy.  The  indebt- 
edness of  the  purchase-price  of  real  estate 
is  subject  to  levy;  but  the  equitable  interest 
is  extinguished  by  a  transfer  of  the  indebted- 
ness. Boss  v.  Heintxen,^^  CaL  313.  The  in- 
terest in  the  street  of  a  street  railroad  com- 
pany authorized  by  statute  to  lay  down  a 
tract  in  the  streets  of  a  city  and  run  cars  for 
hire  is  real  property.  N.  B,,eic.,  Co. *s  Appeal, 
32  Cal.  499.  When  the  iudgment  debtor  has 
an  interest  in  a  small,  well-defined  parcel  of  a 
larger  tract,  it  is  extremely  irregular,  to  say 
the  least,  to  levy  upon  his  interest  in  the  gen- 
eral tract,  instead  of  the  particular  parcel; 
probably  the  owner  in  possession  of  the  larger 
tract  would  be  entitled  to  enjoin  a  sale,  ex- 
cept of  the  smaller  defined  portion.  Logan  v. 
BaU,  42  Cal.  660.  As  to  fixtures,  the  gen- 
eral rule  is,  that  whatever  is  once  annexed  to 
the  freehold  becomes  parcel  thereof.  The 
rule  has  been  greatly  relaxed,  as  between 
landlord  and  tenant,  as  to  trade  fixtures  and 
ornaments,  but  remains  in  full  force  as  be- 
tween vendor  and  vendee.  A  tenant  may  re- 
move, without  injury  to  the  estate,  fixtures 
put  up  by  him,  unless  they  became  by  the 
manner  of  addition  an  integral  part  of  the 
original  premises.  2  Kent,  343;  Parsons  on 
Contr.  431.  But  not  so  a  vendor;  all,  even 
trade  fixtures,  pass  to  the  vendee;  as  between 
heir  and  executor,  vendor  and  vendee,  and 
mortgagor  and  mortgagee,  the  rule  is  in  favor 
of  the  inheritance.  Sands  v.  P/eifer,  10  CaL 
264;  2  Kent,  346;  Day  v.  Perkins,  2  Sand.  Ch. 
364  An  attachment  creditor  occupies  no  bet- 
ter position  than  a  grantee.  The  possession 
of  the  owner  or  his  tenant  is  sufficient  to  put 
a  person  dealing  with  property  upon  inquiry; 
and  the  law  wul  charge  him  with  notice. 
O'Bourke  v.  O'Conner,  39  Cal.  442. 

The  jud^ent  creditor  of  a  purchaser  let 
into  possession  acquires  no  interest  in  the  land 
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except  a  lien  on  the  purchaser's  interest  to  be 
enforced  by  execution.  Logan  v.  Halt,  42  Cal. 
645.  If,  before  attachment,  the  judgment 
debtor  has  conveyed,  thouj^h  by  an  unrecorded 
deed,  an  attachment  is  ineffectual.  Plant  v. 
Smffthe,  45  Cal.  162. 

"^  FerBbnal  property  capable  of  maniial 
delivery.  If  mortgaged,  it  may  be  takeit  un- 
der attachment  or  execution  at  the  -suit  of  a 
creditor  of  the  mortgagor.  (7.  G.  2968.  Be- 
fore the  property  is  so  taken,  the  officer  must 
pay  or  tender  to  the  mortgagee  the  amount  of 
the  mortgage  debt  and  interest,  or  deposit  the 
amount  thereof  with  the  county  clerk  or  treas- 
vaer,  payable  to  the  order  of  the  mortgagee. 
C,  C.  2969.  Where  the  property  is  sold  under 
process,  the  officer  must  apply  the  proceeds: 
1.  To  the  rei^ayment  of  the  sum  paid  to  the 
mortgagee,  with  interest  from  the  date  of  such 
payment;  and  2.  The  balance,  if  any,  in  like 
manner  as  the  proceeds  of  sales  under  exe- 
cution are  applied  in  other  cases.  C  C.  2970. 
An  officer  wlio  levies  an  attachment  or  execu- 
tion upon  personal  property,  acquires  a  spe- 
cial lien,  dependent  on  possession,  upon  such 
property,  which  authorizes  him  to  hold  it  until 
the  process  is  discharged  or  satisfied,  or  a  ju- 
dicial sale  of  the  property  is  had.  C.  C.  3057. 
Materials  supplied  for  building,  etc.,  exempt, 
1196.  If  the  property  attached  is  replevied 
by  a  third  person,  the  lien  of  the  attachment 
continues  notwithstanding.  Hunt  v.  Bobinton, 

1 1  Cal.  262.  A  levy  on  goods  capable  of  man- 
ual delivery  which  the  officer  does  not  see  or 
have  in  his  possession  is  void.  Herron  v. 
Hughes,  25  CaL  556.  An  agreement  termed 
by  the  parties  a  lease,  by  which  B.  is  to  have 
the  land  for  three  years,  V.  (the  owner)  to 
furnish  farmins  implements  and  his  share  of 
sacks,  under  miich  B.  is  to  farm  the  land  and 
f^ve  V.  one-third  of  the  grain  raised  after  it 
IS  put  in  sacks,  is  a  mere  contract  for  working 
the  farm  upon  shares.  The  parties  are  ten- 
ants in  common  of  the  grain,  and  an  attach- 
ment against  V.  may  be  levied  on  his  interest 
in  the  grain,  and  the  sheriff  may  take  posses- 
sion of  the  entire  quantity,  but  can  sell  under 
the  execution  only  the  undivided  one-third  in- 
terest of  V.  The  purchaser  at  the  sale  be- 
comes tenant  in  common  with  B.  Bemal  v. 
Hovioua,  17  Cal.  541,  547;  Waldtnan  v.  Bro- 
der,  10  CaL  378.  But  a  contract  which  clearly 
indicates  by  its  covenants  etc.,  that  the  lessee 
is  to  have  exclusive  possession  of  the  land 
during,  and  to  yield  up  possession  at  the  end 
of  tlie  term,  is  a  lease,  notwithstanding  it 
may  provide  for  a  division  of  the  crops;  and 
the  Jandlord  has  no  leviable  interest  in  the 
crops  until  his  share  is  allotted.  WaUs  v.  Prea-^ 
ton^  25  Cal.  64. 

Where  a  pianoforte  was  let  on  hire  under 
the  arrangement  that  the  price  was  to  be  paid 
by  installments,  after  which  the  vendor  was 
to  give  the  purchaser  a  bill  of  sale  of  the 
piano,  the  court  held  the  provision  for  the 
giving  of  the  bill  of  sale  indicated  that  it  was 
not  the  intention  that  the  title  should  pass 
upon  the  making  of  the  agreement.  Kohler  v. 
Hayes,  41  CaJ.  457. 

CoBtody.  A  deputy  sheriff  is  not  author- 
ized to  bind  the  sheriff  to  pay  a  keeper;  spe- 
cial authority  must  be  shown.  Krum  v.  Ktng, 

12  CaL  412.     A  mortgagee  of  chattels  holds 


the  legal  title  of  the  property:  2  Hilliard  on 
Mort.  277,  426;  Hackett  v.  Manlove,  14  Cal. 
89;  and  the  officer  attaching  the  property  of 
the  mortgagor  is  not  authorized  to  take  the 
property  out  of  the  posstssUm  of  the  mort- 
gagee, without  payment  Moort  v.  Murdoek, 
26  CaL  526. 

An  attachment  was  made  as  follows:  De- 
fendant Gillmore,  the  debtor,  was  engaged  in 
liarvesting  grain  for  one  Bartholomew,  and 
was  using  tne  engine,  etc.,  attached  in  said 
work.  When  the  officer  reached  the  prem- 
ises of  Bartholomew,  the  harvesting  was  fin- 
ished and  the  defendants  were  conveying  said 
property  towards  the  house;  the  officer  found 
the  defendant  Gillmore  at  the  house,  and  in- 
formed him  of  his  purpose  to  attach  said 
property,  at  the  same  time  handing  him  a 
copy  of  the  summons,  complaint,  and  attach- 
ment. He  requested  said  Gillmore  to  have 
the  en^ne,  separator,  derrick-fork,  wagon, 
etc,  driven  to  a  certain  place  on  the  ranch, 
out  of  the  road,  and  placed  near  together, 
which  was  done.  Said  officer  then  made  out 
a  memorandum  of  the  property  attached  and 
then  went  to  the  blacksmith  shop,  where  one 
Chase  was  at  work,  and  requested  him  to 
look  after  said  property  until  the  return  of 
Bartholomew  (wno  was  absent,  but  expected 
to  return  that  day),  and  on  his  return  to  turn 
it  over  to  him  as  keeper.  The  officer  also,  at 
the  same  time,  gave  to  said  Chase  a  written 
appointment  of  Bartholomew  as  keeper  of 
said  property,  with  a  description  of  the  prop- 
erty indiorsed  thereon;  and  instructed  Chase 
if  any  one  meddled  with  said  property  to  in- 
form them  that  it  was  attacned,  to  all  of 
which  Chase  a^ed.  The  property  at  the 
time  was  within  about  a  hundred  yards  of 
the  blacksmith  shop,  where  Chase  was  at 
work,  and  the  top  of  the  engine  and  derrick 
was  visible  from  tne  shop,  the  rest  being  hid- 
den by  a  fence.  On  the  return  of  Bartholo- 
mew, which  was  the  same  day,  Chase  deliv- 
ered to  him  the  appointment  as  keeper,  with 
the  memorandum  of  the  property  attached, 
but  the  property  before  that  time  had  been 
removed  by  defendants.  At  the  time  of  the 
sale  by  Gillmore  to  the  other  defendants,  the 
parties  to  the  sale  knew  of  the  attachment, 
but  thouffht  it  was  invalid.  The  Supreme 
Court  held,  that  against  Gillmore  himself 
there  was  probably  sufficient  custody  of  this 
property  to  hold  it;  that  against  an  attach- 
ing creoitor  there  might  not  have  been;  that 
against  a  purchaser  from  Gillmore  in  good 
faiih  there  might  not  have  been.  But  that 
the  defendants  purchasing  from  him  with 
notice  of  the  attachment,  there  was  a  sufficient 
custody  as  against  them.  Bogers  v.  Oillmore^ 
April  term,  1876,  -     / 


<  & 


Frandnlent  tranafers.  This  subject  is  be- 
yond the  scope  of  a  book  of  practice;  but  the 
following  references  may  be  useful:  C.  C 
3431-2,  3439-3442,  1227;  Bacon  v.  ScanneH, 
9  CaL  272;  Van  PeU  v.  LiUler,  10  Cal.  394; 
Richards  v.  Schroder,  10  Cal.  431;  Hurlburdy, 
Bogardus,  10  Cal.  518;  Pacheco  v.  Hunsaher, 
14  CaL  120;  HaekeU  v.  Manlove,  14  Cal.  85; 
Stevens  v.  Irtrin,  15  CaL  507;  affirmed,  EngUs 
V.  Marshall,  19  CaL  320;  PurkiU  v.  Polack,  17 
CaL  332;  Mamlock  v.  fFAtte,  20  CaL  599;  WeU 
v.  Paul,  22  Cal.  492;  Gassner  v.  PaUeraon,  23 
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Cal,  2d9;  Walden  v.  Murdoch,  23  Cal  650; 
Hodgkins  v.  Hook,  23  Cal.  584;  Quiriaque  v. 
Denni8,  24  GaL  154;  Lay  v^NevUle,  25  CaL 
552;  Oodehaux  v.  Mujford,  26  Cal.  322;  ife* 
Jftjm  V.  Whelan,  27  CaL  315;  Ford  v.  CAam- 
6«rs,  28  CaL  13;  Woods  v.  ^{(^6y,  29  CaL  466; 
fraWf€  V.  DoU,  29  CaL  560;  5«rey  v.  Atkin- 
son,  34  CaL  349;  Handley  v.  /;/£9tor,  39  CaL 
283;  Johnson  v.  ITAtte,  46  CaL  328;  BegH  v. 
McClurt,  47  CaL  612;  GVayV.  Corey,  48  CaL 
208;  MenUm  v.  Adams,  49  CaL  623;  Leszinsky 
V.  ^TAite,  45  CaL  278. 

Stooka,  flbarM,  eto.  The  person  in  whose 
name  a  mortgagor's  shares  stand  on  the  books 
is  the  only  proper  ranishee.  Edwards  v.  Beug- 
not,  7  Cal.  162.  A  person  who  purchases  at 
a  sheriff's  sale,  stocks  of  an  incorporation, 
knowing  that  the  certificates  of  such  stocks 
have  been  previously  hypothecated,  is  charge- 
able with  notice  of  snch  fact,  and  takes  tne 
same  subject  to  the  claim  of  the  pledgee. 
Weston  v.  B.  B.,  eie,,  Co.,  6  CaL  429.  An  as- 
ai^ment,  by  the  delivery  of  the  certificate, 
without  transfer  on  the  books  of  a  corporation, 
is  not  sufficient  to  defeat  an  attachment, 
Weston  V.  Bear  Biver,  ete^  6  CaL  186;  Naglee 
V.  P.  W.  Co.,  20  Cal.  533,  unless  the  purchaser 
Under  the  attachment  has  notice  of  the  trans- 
fer, in  which  case  the  transfer  is  good.  Weston 
V.  Bear  Biver,  etc. ,  6  CaL  425;  Strout  v.  Natoma 
W.  Co.,  9  Cal.  78. 

Debts  and  Credits.  The  sheriff  cannot 
maintain  an  action  for  the  recovery  of  a  debt 
or  credit  levied  upon.  Sublette  v.  Melhado,  1 
Cal.  104.  Money  in  the  hands  of  the  sheriff, 
collected  on  execution,  is  not  a  "debt"  due 
to  the  execution  plaintiff.  Clymer  v.  Willis, 
3  CaL  365;  and  see  as  to  moneys  in  the  hands 
of  receiver,  564,  post  It  was  said  that  the 
test  is,  whether  defendant  could  maintain 
against  the  garnishee  an  action  of  debt.  If 
Bo,  the  liability  is  attachable,  but  not  other- 
wise. Hassie  v.  O.  I.  W.  U,  Cong.,  35  Cid. 
386.  Thus,  where  a  tort  has  been  eommitted 
against  defendant,  until  defendant  elects  to 
treat  the  tort-feasor  as  his  debtor  the  defen- 
dant's creditors  cannot  do  so:  Davis  v.  Jftt- 
theU,  34  CaL  81;  Johnson  v.  Lamping,  34  CaL 
298;  Lewis  v.  Dubose,  29  Ala.  219;  Drake  on 
Attachments,  545;  but  the  general  policy  of 
the  Code  would  seem  to  be,  to  make  all  choses 
in  action  available  to  the  creditor  as  property 
of  the  debtor.  Money  placed  by  A.  in  B.  s 
hands  to  pay  third  persons,  who,  however, 
did  not  agree  to  look  to  B.,  were  held  attach- 


able as  A.  's  moneys.  Chandler  v.  Booth,  1 1  CaL 
342.  But  where  the  sheriff  sold  the  interest 
of  the  creditor  in  a  judgment,  but  the  credi- 
tor had  sold  it  for  a  vuuable  consideration, 
and  the  title  was  already  gone  before  the  levy, 
the  court  held,  that  between  two  bona  fide 
purchasers  of  a  chose  in  action  not  negotiable, 
the  purchaser  first  in  time  was  prior  m  right. 
Fore  V.  Manlove,  18  CaL  438.  The  indebted- 
ness  of  the  maker  of  a  note  before  its  matu- 
rity, is  not  attachable.  Gregory  v.  Biggins, 
10  Cal.  339.  After  delivery,  and  presentation 
of  an  order  by  defendant  on  the  garnishee 
for  the  whole  debt,  the  debt  cannot  be  at- 
tached by  defendant's  creditor.  Wheatley  v. 
Strobe,  12  CaL  92;  Pierce  v.  Bobinson,  13  Cal. 
116;  Pope  V.  Iluth,  14  CaL  403;  Drake  on 
Attach,,  chap.  37;  Black  v.  Paul,  10  Mo.  103; 
Lovely  y,  Caldwell,  4  Ala.  684;  Corserv.  Craig, 
1  Wash.  C.  C.  424.  A  person  who  owns  an 
undivided  share  in  gold  coin,  coined  from 
gold  dust  belonging  to  joint  owners,  owns  a 
chose  in  action,  wnicn  he  can  assign  by  order, 
after  which  his  creditors  cannot  attach.  Wall' 
mg  V.  MiUer,  15  Cal.  38. 

If  an  execution  is  placed  in  the  hands  of  a 
sheriff,  with  directions  to  levy  on  a  sum  of 
money  in  the  Imnds  of  a  corporation,  and  he 
exhibits  the  execution  to  the  company  and 
demands  the  money,  the  facts  that  the  com- 
pany, while  admitting  that  it  has  the  money, 
refuses  to  deliver  it  to  the  sheriff,  and  that 
the  sheriff  cannot  seize  or  take  manual  pos- 
session of  the  money,  and  that  the  plaintiff's 
attorney  has  notice  of  these  things  at  the 
time,  do  not  excuse  the  sheriff  for  failing  to 
levy  the  execution,  whether  the  company  nas 
the  money  as  a  distinct  sum  belonging  to  the 
defendant,  or  fie  is  its  creditor  for  the  amount. 
Howe  V.  White,  49  CaL  658. 

SexTloe  on  garnishee;  agent.  The  presi- 
dent or  other  head  of  a  corporation,  secretary, 
cashier,  or  managing  agent  thereof  (411,  ante), 
seem  to  be  agents  m  a  corporation  within  the 
meaning  of  tniB  section;  but  only  the  manag- 
ing agents  can  be  so  looked  upon,  not  mere 
clerks  or  travelers.  Kennedy  v.  H.  S.  <k  L.  S., 
38  CaL  153. 

Corporation  and  Its  members.  The  sale 
of  property  belonging  to  an  incorporated 
company  under  a  judgment  recovered  ag;ain8t 
the  mdividual  members  of  the  company  in  an 
action  to  which  the  company  was  not  a 
arty,  passes  no  title.  Braeia  v.  Nelson,  42 
L  107. 


^ 


543.  (126.)  Upon  receiving  information  in  unriting  from  the  plaintiflf  or 
his  attorney,  that  any  person  has  in  his  possession,  or  under  his  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant,  or  is 
owing  any  debt  to  the  defendant,  the  sheriff  must  serve  upon  such  person 
a  copy  of  the  writ,  and  a  notice  that  such  credits,  or  other  property  or 
debts,  as  the  case  may  be,  are  attached  in  pursuance  of  such  writ. 

Bheilff  s  duties,  262  n. 

544.  (127.)  All  persons  having  in  their  possession,  or  under  their  con- 
trol, any  credits  or  other  personal  property  belonging  to  the  defendant,  or 
owing  any  debts  to  the  defendant  at  the  time  of  service  upon  them  of  a 
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eopj  of  the  writ  and  notice,  as  provided  in  the  last  two  sections,  shall  be, 
unless  sncli  property  be  delivered  up  or  transferred,  or  such  debts  be  paid 
to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of  such  credits,  prop- 
erty, or  debts,  until  the  attachment  be  discharged,  or  any  judgment  recov- 
ered by  him  be  satisfied. 

Bxecntion,  similar  enactment  upon,  716. 

Attachment,  effect  of.  A  complaint  ai- 
ling in  effect  that  plaintiff  broneht  suit 
against  H.,  and  gerved  copies  of  tne  writs 
upon  the  garnishee  (the  defendant  in  the  ac- 
tion), with  a  notice  that  all  debts  owing  b^  him 
to  H. ,  and  all  other  personal  property  m  his 
possession,  or  under  nis  control  belonging  to 
fi.,  were  attached  in  pursuance  of  the  said 
writ;  that  plaintiff  pursued  this  suit  against 
H.  to  judgment  in  his  favor,  upon  which  exe- 
cutions were  issued  and  returned  no  property 
found;  that  at  the  time  of  the  garnishment 
the  defendant  had  in  his  possession  goods  of 
H.  of  the  value  of,  etc.,  which  goods  he  i^ter- 
wards  fraudulently  disposed  of,  and  converted 
the  proceeds  to  his  own  use,  was  held  good  on 
demuirer.  Roberts  v.  Landeeker,  9  Cid.  266. 
The  mere  attachment  does  not  destroy  the  re- 


lation of  debtor  and  creditor.  If  the  debtor 
is  sued  by  the  defendant,  the  proper  course  is 
to  stay  the  last-mentioned  suit  until  the  pro- 
ceedings under  the  attachment  are  disposed 
of.  McFadden  v.  O'Donnell,  18  CaL  164.  An 
attachment  cannot  be  pleaded  by  a  garnishee, 
in  bar  of  a  recovery  in  an  action  by  his  cjed- 
itor.  Pitraon  v.  MtCaMl,  21  CaL  122;  McKeon 
V.  McDerrnoU,  22  Cal.  668. 

Pending  proceedings  for  a  dissolution  be- 
tween partners  and  until  a  dissolution  is 
finally  declared  and  a  receiver  appointed  to 
make  a  pro  rcUa  distribution  among  creditors, 
the  latter  are  not  prevented  from  resorting  to 
adverse  proceedings;  and  when  a  creditor  does 
so,  he  may  gain  a  preference.  Therefore  a 
debtor  of  the  partnership  is  justified  in  mak- 
ing payment  to  the  sheriff,  on  an  execution 
held  by  such  a  creditor.  Naglu  v.  Jtftn^tim,  8 
CaL  540. 


546.  (128.)  Any  person  owing  debts  to  the  defendant,  or  having  in  his 
possession,  or  under  his  control,  any  credits  or  other  personal  property 
belonging  to  the  defendant,  may  be  required  to  attend  before  the  court  or 
judge,  or  a  referee  appointed  by  the  court  or  judge,  and  be  examined  on 
oath  respecting  the  same.  The  defendant  may  also  be  required  to  attend 
for  the  purpose  of  giving  information  respecting  his  property,  and  may  be 
examined  on  oath.  The^court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  delivered  to  the  sheriff 
on  such  terms  as  may  be  just,  having  reference  to  any  liens  thereon  or 
claims  against  the  same,  and  a  memorandum  to  be  given  of  all  other  per« 
sonal  property,  containing  the  amount  and  description  thereof. 


Gaxnlahae  may  be  required  to  attend. 
See  note  prior  to  714.  It  would  seem  neces- 
sary that  to  support  an  order  for  examination, 
there  must  be  an  affidavit  that  the  ^mishee 
has,  at  the  time,  property  of  defeimant  If 
he  has  parted  with  it,  sucn  affidavit  cannot  of 
course  be  made;  but  an  action  will  lie  a^ntinst 
the  garnishee,  544  n.  Roberts  v.  Landecker,  9 
CaL  265.  This  section  confers  no  privilege 
upon  the  garnishee. 


Proceedings  supplementary  to  ezeon- 
tion,  714-721. 

Defendant,  ezamlnatlan  of.  This  exam- 
ination is  confined  to  obtaining  such  informa- 
tion from  defendant  as  will  facilitate  the 
examination  of  the  garnishee.  Ex  parte  RidseU 
ton,  April  term,  1876.        ^  / 


546.  (129.)  The  sheriff  must  make  a  full  inventory  of  the  property 
attached,  and  retnm  the  same  with  the  writ.  To  enable  him  to  make  such 
return  as  to  debts  and  credits  attached,  he  must  request,  at  the  time  of 
service,  the  party  owing  the  debt  or  having  the  credit  to  give  him  a  mem- 
orandum, stating  the  amount  and  description  of  each;  and  if  such  memo- 
randum be  refused,  he  must  return  the  fact  of  refusal  with  the  writ.  The 
party  refusing  to  give  the  memorandum  may  be  required  to  pay  the  costs 
of  any  proceedings  taken  for  the  purpose  of  obtaining  information  respect- 
ing the  amounts  and  description  of  such  debt  or  credit. 

Retom.  The  statute  contains  no  express  RiUer  v.  Seannellj  11  CaL  238.  But  it  is  the 
provision  requiring  that  all  the  acts  necessary  duty  of  the  sheriff  to  set  them  out.  Sharp  v. 
to  a  valid  levy  shul  be  set  out  in  the  return.     Baird,  43  CaL  577. 

251 


§  §  547-550  Attachment.  C^^^t  ii,  title  vn, 

GOierifrs  dutiaa,  262  n.  If  plaintiff  buys  may  deliver  the  property  to  the  assignee  in 
the  property  attached  from  defendant  with  in-  bankruptcy  of  deienaant.  Bolander  v.  Oemtry^ 
tent  to  defraud  the  latter's  creditors,  the  sheriff    36  Cal.  106. 

547.  (130.)  If  aoy  of  the  property  attached  be  perishable,  the  sheriff 
must  sell  the  same  in  the  manner  in  which  such  property  is  sold  on  execu- 
tion. The  proceeds,  and  other  property  attached  by  him,  must  be  retained 
by  him  to  answer  any  judgment  that  may  be  recovered  in  the  action,  unless 
sooner  subjected  to  execution  upon  another  judgment  recovered  previous 
to  the  issuing  of  the  attachment.  Debts  and  credits  attached  may  be  col- 
lected by  him,  if  the  same  can  be  done  without  suit.  The  sheriff's  receipt 
is  a  sufficient  discharge  for  the  amount  paid. 

Bale,  648  n. 

.  ^  548.  (654.)  Whenever  property  has  been  taken  by  an  officer  under  a 

y  .4  writ  of  attachment,  and  it  is  made  to  appear  satisfactorily  to  the  court,  or 
c^  V  a  judge  thereof,  or  a  ^^ooi^y  judge,  that  the  interest  of  the  parties  to  the 
action  will  be  subserved  by  a  sale  thereof,  the  court  or  judge  may  order 
such  property  to  be  sold  in  the  same  manner  as  property  is  sold  under  an 
execution,  and  the  proceeds  to  be  deposited  in  the  court,  to  abide  the 
judgment  in  the  action.  Such  order  can  be  made  only  upon  notice  to  the 
adverse  party  or  his  attorney,  in  case  such  party  has  been  personally  served 
with  a  summons  in  the  action. 

Sale.    If  the  sheriff  levies  on  personal  prop-  than  the  surplus  above  the  claim  of  the  first 

erty  by  virtue  of  two  attachments  from  differ-  attaching  creditor;  and  if  it  does,  and  the 

ent  courts,  the  court  from  which  the  second  sheriff  obeys,  he  is  liable.   Weaver  v.  Wood,  49 

attachment  issued  may  make  an  order  for  the  Cid.  297. 
sale  of  the  property,  but  cannot  dispose  of  more 

549.  (131.)  If  any  personal  property  attached  be  claimed  by  a  third 
person  as  his  property,  the  sheriff  may  summon  a  jury  of  six  men  to  try 
the  validity  of  such  claim;  and  such  proceedings  shall  be  had  thereon, 
with  the  like  effect,  as  in  case  of  a  claim  after  levy  upon  execution. 

Jiixy,eto.,  689. 

Biiretf  ee  on  indemnity.  If  sheriff  gives  to  sureties  notice  of  action  brought  against  him, 
the  sureties  are  liable  on  the  judgment,  1066. 

550.  (132.)  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff  must 
satisfy  the  same  out  of  the  property  attached  by  him  which  has  not  been 
delivered  to  the  defendant,  or  a  claimant  as  hereinbefore  provided,  or  sub- 
jected to  execution  on  another  judgment  recovered  previous  to  the  issuing 
of  the  attachment,  if  it  be  sufficient  for  that  purpose : 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  ;of  perishable  prop- 
erty sold  by  him,  or  of  any  debts  or  credits  collected  by  him,  or  so  much 
as  shall  be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued 
on  the  judgment,  he  must  sell  under  the  execution  so  much  of  the  property, 
real  or  personal,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands.  Notices  of  the  sales  must  be  given, 
and  the  sales  conducted  as  in  other  cases  of  sales  on  execution. 

Sheriff's  dntiee,  262  n.    He  should  sell  ^ven  by  the  partjr  moving  to  the  other  attach- 
without  any  order.  Low  v.  Henry ,  9  Cal.  638.  mg  creaitors,  it  is  the  dutj  of  the  sheriff  to 
If  there  are  conflicting  claims  between  several  mve  it,  if  he  wishes  the  decision  to  bind  them, 
attaching  creditors,  motion  should  be  made  to  Dixey  v.  Pollock,  8  CaL  670. 
the  court.    If  notice  of  the  motion  is  not 
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Sheriff  collection  and  payment  over  by. 

If  he  take  a  note  and  return  an  execution  for 
money  as  satisfied,  such  transaction  does  not 
satisfy  the  execution;  he  is  not  authorized  to 
receive  anything  hut  legal  money  or  currency: 
MUch€U  V.  Ha^eU,  14  CaL  666;  25  CaL  542; 
payment  over  to  the  creditor  hy  the  sheriff 
cannot  be  questioned  by  other  holders  of  execu- 
tions in  the  sheriff's  hands.  CarUon  v.  Conroy, 
21  Cal.  172.  Action  against  sheriff  for  amount, 
and  25  per  cent,  damages,  and  10  per  cent,  per 
month  interest,  if  he  neglect  to  pay  over 
moneys,  262  n.  Preference,  claims  for  labor, 
wages,  etc.,  1206. 

Statute  penalties  are  only  recoverable  when, 
by  the  return  of  the  sheriff,  he  admits  the  col- 
lection of  the  money  and  refuses  to  pay  it 
over.  If  it  were  otherwise  an  error  of  judgment, 
or  even  a  hesitation  to  decide  between  two 


adverse  claimants,  mi^ht  work  the  ruin  of  an 
honest  and  conscientious  ofBcer.  Johnson  v. 
Oorham,  6  CaL  196;  and  see  WiUon  v.  Broder, 
10  Cal.  486. 

The  sheriff  must  pay  over  the  proceeds  in 
the  order  of  the  attachments.  He  cannot  go 
into  the  validity  of  them.  MeComb  v.  Betd^  28 
Cal.  286;  see  also  1  Cow.  309;  4  Cow.  158;  3 
Barb.  17 ;  Biffandtau  v.  Edmondson,  17  Cal. 
441. 

Proceeds  of  sale,  etc.  The  creditors  of 
on  insolvent  defendant,  if  the  attachment  be 
a  fraudulent  preference,  may  sue  to  set  it 
aside  without  obtaining  judgment,  execution, 
or  a  return  of  nulla  bona,  etc.  Heynemann  v. 
Dannenberg,  6  CaL  380. 

Ezecntion,  aalee  on,  692-709. 


561.  (133.)  If,  after  selling  all  the  property  attacked  by  him  remaining 
in  his  hands,  and  applying  the  proceeds,  together  with  the  proceeds  of 
any  debts  or  credits  collected  by  him,  deducting  his  fees,  to  the  payment 
of  the  judgment,  any  balance  shall  remain  dne,  the  sheriff  must  proceed 
to  collect  such  balance,  as  upon  an  execution  in  other  cases.  Whenever 
the  judgment  shall  have  been  paid,  the  sheriff,  upon  reasonable  demand, 
must  deliver  over  to  the  defendant  the  attached  property  remaining  in  his 
hands,  and  any  proceeds  of  the  property  attached  unapplied  on  the  judg- 
ment. 


SherifTa  dntiee,  262,  n.  If  a  creditor  of 
defendant  attach  the  surplus  in  the  sheriff's 
hands,  it  seems  the  sheriff  is  liable  personally, 
only,  and  his  sureties  are  not.  People  v.  Stew- 
turt,  1  CaL  144.  In  this  case  the  sheriff  had 
gone  out  of  office  before  the  attachment 


Judgment  paid.  Defendant  may  pay  judg- 
ment; but  a  deposit,  or  payment  to  the  clerk, 
is  not  payment.  Sagely  v.  Livermore,  45  Cal. 
616. 


562.  (134.)  If  the  execution  be  returned  unsatisfied,  in  whole  or  in 
part,  the  plaintiff  may  prosecute  any  undertaking  given  pursuant  to  section 
540  or  section  555,  or  he  may  proceed,  as  in  other  cases,  upon  the  return 
of  an  execution. 

XXndertakliigs  generaUy,  941,  n. 

553.  (135.)  If  the  defendant  recover  judgment  against  the  plaintiff, 
any  undertaking  received  in  the  action,  all  the  proceeds  of  sales  and  money 
collected  by  the  sheriff,  and  all  the  property  attached  remaining  in  the 
sheriff's  hands,  must  be  delivered  to  the  defendant  or  his  agent.  The 
order  of  attachment  shall  be  discharged,  and  the  property  released  there- 
from. 

Defendant,  Jndgment  for,  ^pm>  facto  dissolves  attachment  O'Connor  y.  Blake,  29  CaL  316. 

554.  (136.)  Whenever  the  defendant  has  appeared  in  the  action,  he 
may,  upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in  which 

/  c.^  Mie  action  is  pending,  or  to  the  judge  thereof,  or  to  a  county  judge^  for  an 
'  order  to  discharge  the  attachment,  wholly  or  in  part;  and  upon  the  execu- 

tion of  the  undertaking  mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any  or  all  of  the 
properly  attached,  and  all  of  the  property  so  released,  and  all  of  the  pro- 
ceeds of  the  sales  thereof,  must  be  delivered  to  the  defendant,  upon  the 
justification  of  the  sureties  on  the  undertaking,  if  required  by  the  plaintiff. 
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§  §  555  -559  Attachment,  t ^^^^  ii,  title  vii, 

555.  (137.)  Before  making  such  order,  the  oonrt  or  judge  must  require 
an  undertaking  on  behalf  of  the  defendant,  by  at  least  two  sureties,  resi- 
dents and  freeholders,  or  householders,  in  the  State,  to  the  effect  that  in 
case  the  plaintiff  recover  judgment  in  the  action,  defendant  will,  on  demand, 
redeliver  the  attached  property  so  released  to  the  proper  officer,  to  be 
applied  to  the  payment  of  the  judgment,  or,  in  default  thereof,  that  the 
defendant  and  sureties  will,  on  demand,  pay  to  the  plaintiff  the  full  value 
of  the  property  released.  The  court  or  judge  making  such  order  may  fix 
the  sum  for  which  the  undertaking  must  be  executed,  and,  if  necessary 
in  fixing  such  sum  to  know  the  value  of  the  property  released,  the  same 
may  be  appraised  by  one  or  more  disinterested  persons,  to  be  appointed 
for  that  purpose.  The  sureties  may  be  required  to  justify  before  the 
court  or  judge,  and  the  property  attached  cannot  .be  released  from  the 
attachment  without  their  justification,  if  the  same  be  required.    [Approved 

March  24;  effect  July  1,  1874.  J 
Undertaking  to  prevent  attachment,  540.     attachment,  the  complaint  must  state  that  the 
TTndertakings  generaUy,  Ml. 


Court    oommisaionen,    power   to   take  ,  ,,./..,  . 

bonds,  examine  sureties,  etc..  269.  a  3.  ^^^  ^^^  ^^^^  ^^  redelivery  of  the  property 

uuuuo,  cxaiiimo  ourewcs,  cm...  zo»,  o.  a  ^  defendant  McMillan  v.  Dana,  18  Cal.  339. 

Soretlea.  quaUfioationa  o^  1057.  The  sureties  are  discharged  on  tendering  the 

Joatifioation,  495.  ^"^  amount  due,  to  plaintiff,  and  the  amount 

^  of  such  tender  need  not  be  paid  into  court. 

Bnretiea.  liability  oC     In  an  action  on  an  Curiae  v.  Pochard,  29  Cal.  194. 
undertaking  given  to  release  property  from 

A  556.  (138.)  The  defendant  may  also  at  any  time,  either  before  or  after 

"^  the  release  of  the  attached  property,  or  before  any  attachment  shall  have 

f  L' V'^  been  actually  levied,  apply  on  motion,  upon,  reasonable  notice  to  the 

plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  the  judge 

thereof,  or  to  a  Qfiunty  judgfiy  that  the  writ  of  attachment  be  discharged, 

on  the  ground  that  the  same  was  improperly  or  irregularly  issued.     [Ap- 
proved March  24;  effect  July  1,  1874.] 

Diaaolntion.    District  Courts  are  always  action  with  the  help  of  an  amendment,  the 

open  for  determining  motions  to  dissolve  at-  attachment  should  not  be  dissolved;  plaintiff 

tachments,  76.     Unless  the  complaint  shows  should  be  allowed  to  amend  if  necessary,  473. 

upon  its  face  that  plaintiff  has  no  cause  of  Hathaway  v.  Davis,  33  CaL  168. 

557.  (139.)  If  the  motion  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  addition  to  those  on  which  the  attachment 
was  made. 

Upon  afBdavita,  532. 

558.  (140.)  If,  upon  suc|i  application,  it  satisfactorily  appears  that  the 
writ  of  attachment  was  improperly  or  irregularly  issued,  it  must  be  dis- 
charged. 

559.  The  sheriff  must  return  the  writ  of  attachment  with  the  summons^ 
if  issued  at  the  same  time;  otherwise,  within  twenty  days  after  its  receipt, 
with  a  certificate  of  his  proceedings  indorsed  thereon,  or  attached  thereto; 
and  whenever  an  order  has  been  made  discharging  or  releasing  an  attach- 
ment upon  real  property,  a  certified  copy  of  such  order  may  be  filed  in 
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RECEIVfiRS. 


§564 


the  offices  of  the  connty  recorders  in  wliich  the  notices  of  attachment 
have  been  filed,  and  be  indexed  in  like  manner.     [Approved  March  3,  1876; 

effect  sixty  days.] 
Sheriff  a  duties,  262  n. 
Notice  of  attachment  by  fiUng  copy  writ,  542. 

CHAPTER  V. 

t 

BECEIYEBS. 


SEa  567.  Oath  and  undertaking. 

568.  Powers  of  receivers. 

569.  Investment  of  funds. 


Sec.  564.  Appointment  of  receiver. 

565.  Appointment  of  receivers  upon  dis- 

solution of  corporations. 

566.  Who  shall  not  he  appointed.    [  Un- 

dertaking hy  applicant] 

564.  (143.)  A  receiver  may  be  appointed  by  the  court  in  which  an 
action  is  pending,  or  by  tlie  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fitUidulent  purchase  of  prope)  fy, 
or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim,  or  between 
partners  or  others  jointly  owning  or  interested  in  any  property  or  fund, 
on  the  application  of  the  plaintiff,  or  of  any  party  whose  right  to  or  inter- 
est in  the  property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of  being  lost, 
removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and 
sale  of  the  mortgaged  property,  where  it  appears  that  the  mortgaged 
property  is  in  danger  of  being  lost,  removed,  or  materially  injured,  or 
that  the  condition  of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according  to  the  judg- 
ment, or  to  preserve  it  during  the  pendency  of  an  appeal,  or  in  proceed- 
ings in  aid  of  execution,  when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  his  property  in  satisfaction 
of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore  been  appointed  by 
tha  usages  of  courts  of  equity. 


/  Time  for  appUoatlon,  action  when  pend- 
ing, 1049;  and  see  483,  537. 

CorporatfoDs,  next  section. 
Equity  Juriadiotlon;  57,  notea 
Judges'  powers  at  chambers,  176. 
Court  commfsstonerB'  powersi  269. 

Comity  Judge  cannot  appoint  a  receiver; 
at  least,  not  as  distinct  from  an  injunction, 
G25;  RuOinwffy,  KrttOy  13  Cal.  639. 

Receiver,    appotaitment  o^    generaUy. 

'Where  the  allegations  in  the  complaint  were 
seneral,  and  the  eauities  were  fully  denied  hy 
tne  answer,  and  defendant  denied  that  he  had 
been  guilty  of  an^  waste  or  improper  expen- 


diture, etc.,  the  court  discharged  the  appoint- 
ment of  receiver.  WilUamson  v.  Monroe,  3 
Cal.  386.  There  are  no  enactments  as  to  the 
discharge,  etc. ,  of  a  receiver.  525-^32  (injunc- 
tion) and  notes,  throw  some  light  on  what^the 
practice  may  he  presumed  to  he.  A  receiver 
IS  an  officer  of  the  court,  and  property  in  his 
hands  is  in  the  custody  of  the  law;  but  he  holds 
it/or  whoever  can  make  out  a  title  to  it.  The 
custody  cannot  he  changed  without  the  order 
of  the  court,  hut  the  service  of  an  attachment 
does  not  change  the  custody.  An  action  can- 
not he  hrought  against  a  receiver  without 
leave  of  the  court;  out  service  of  an  attach- 
ment is  not  hringing  an  action;  property  ma^, 
therefore,  he  attached  (and  priority  gained)  in 
the  hands  of  a  receiver.  Adams  v.  Woods,  9 
Cal.  28;  NagUe  v.  JftrUum,  8  CaL  540. 
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§§  565-568 


Receivers. 


[Part  II,  Title  VII, 


> 


ForeolOBure.  Before  this  statute,  it  was  After  jndgnient.  A  receiver  was  appointed 
held  that  the  remedy  of  the  mortgagee  being  where,  in  a  possessory  action,  pending  motion 
confined  to  foreclosure,  no  reason  existed  for  for  new  trial,  and  appeal,  defendant  was  re- 
appointing a  receiver  of  rents,  etc.,  and  one  ceiving  large  sums  from  sale  of  waters  of  min- 
could  not  be  appointed.   Chty  v.  Ide^  6  Cal.  end  springs.    Whitney  v.  Buckman,  26  Cal.  447. 

1^^*  Contempt  of  court,  1209. 

565.  Upon  the  dissolntion  of  any  corporatioo,  the  Dis^^jfit  fionrt  of  the 
county  in  which  the  corporation  carries  on  its  business,  or  has  its  princi- 
pal place  of  business,  on  application  of  any  creditor  of  the  corporation,  or 

.  r>vC?  of  any  stockholder  or  member  thereof,  may  appoint  one  or  more  persons 
f  ^  to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of  the  estate 
and  effects  thereof,  and  to  collect  the  debts  and  property  due  and  belong- 
ing to  the  corporation,  and  to  pay  the  outstanding  debts  thereof,  and  to 
divide  the  moneys  and  other  property  that  shall  remain  over,  among  the 
stockholders  or  members. 

Diflsolntion,  on  action  by  Attorney-General,  802  et  teq.;  voluntary,  1227  et  seq. 

566.  No  party,  or  attorney,  or  person  interested  in  an  action,  can  be 
appointed  receiver  therein,  without  the  written  consent  of  the  parties, 
filed  with  the  clerk.  If  a  receiver  be  appointed  upon  an  ex  parte  applica- 
tion, the  court,  before  making  the  order,  may  require  from  the  applicant 
an  undertaking,  with  sufficient  sureties,  in  an  amount  to  be  fixed  by  the 
court,  to  the  effect  that  the  applicant  will  pay  to  the  defendant  all  damages 
he  may  sustain  by  reason  of  the  appointment  of  such  receiver,  and  the 
entry  by  him  upon  his  duties,  in  case  the  applicant  shall  have  procured 
such  appointment  wrongfully,  maliciously,  or  without  sufficient  cause; 
and  the  court  may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.    [Approved  March  24;  effect  July  i,  1874] 

Undertakiiiga  generaUy,  Ml, 

Qualifications  of  auretleB,  1057. 

Court  ooniiniMiloners,  powers  to  take  undertakings,  examine  sureties,  etc.,  259,  subd.  3. 

Diamiual  of  action  on,  clerk  to  hand  undertaking  to  defendant,  581,  S.  1. 

567.  Before  entering  upon  his  duties,  the  receiver  must  be  sworn  to 
perform  them  faithfully,  and  with  one  or  more  sureties,  approved  by  the 
court  or  judge,  execute  an  undertaking  to  such  person,  and  in  such  sum 
as  the  court  or  judge  may  direct,  to  the  effect  that  he  will  faithfully  dis- 
charge the  duties  of  receiver  in  the  action,  and  obey  the  orders  of  the 
court  therein. 


Undertaking.  By  Pol.  (7.  981,  "The  provis- 
ions of  this  article  ap{)l^  to  the  bonds  of  re- 
ceivers, executors,  administrators,  and  guard- 
ians." The  article  referred  to  is  Part  III, 
Gha^.  VII,  Art.  IX,  and  comprises  Pol.  C.  947- 
986,  inclusive.  Many  of  those  provisions  seem 
quite  inappliteble  to  the  undertaking  of  re- 
ceivers, etc.,  and  want  of  space  prevents  the 
insertion  of  the  whole  in  this  place.   By  PoL 


C.  982  bonds  or  undertakings  given  by  trustees, 
receivers,  assignees,  or  officers  of  a  court  are  to 
be  in  the  name  of  the  State  of  California,  and 
may  by  order  of  the  court  be  prosecuted  for 
the  benefit  of  any  person  interested.  Under- 
takings generally,  941 ,  post.  Parties  to  actions, 

367. 
Court   commisaioneni,    powers    to   take 

bonds,  examine  sureties,  etc,  259,  S.  3. 


568.  The  receiver  has,  under  the  control  of  the  court,  power  to  bring 
and  defend  actions  in  his  own  name,  as  receiver;  to  take  and  keep  pos- 
session of  the  property,  to  receive  rents,  collect  debts,  to  compound  for 
and  compromise  the  same,  to  make  transfers,  and  generally  to  do  such 
acts  respecting  the  property  as  the  court  may  authorize. 
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Chap.  VL] 


Deposit  in  Court. 


§§  569-574 


Dntles.  A  receiver  must,  if  necessary,  em- 
ploy counsel,  who  should  not  be  the  counsel 
emnloved  by  the  parties,  and  may  stipulate 
with  him  to  rely  upon  the  allowance  the 
court  may  make  out  of  the  fund  and  not  upon 
the  personal  responsibility  of  the  receiver. 
The  receiver  should  not  act  as  his  own  coun- 
sel. He  must  file  his  accounts  when  re- 
quired; and  if  he  fails,  the  court,  on  the  appli- 
cation of  a  party  in  interest,  or  upon  its  own 
motion,  may  compel  him  to  do  so.  When  the 
receiver  has  arranged  to  pay  any  person  such 
Bum  as  the  court  snail  allow,  he  snould  leave 


a  blank  for  the  sum.  Adams  v.  Woods,  15 
Cal.  207.  The  receiver's  accounts  may  be  re- 
ferred to  a  referee,  638  et  seq. ,  whose  report  mav 
be  excepted  to,  646.  Adams  v.  Haskell,  6  CaL 
477.  On  an  application  for  the  receiver  to  pay 
over  moneys  after  judgment,  it  will  not  be 
presumed  that  the  receiver  has  taken  pos- 
session of  properties  to  which  he  was  not  en- 
titled, nor  is  the  opposite  party  entitled  to 
have  issues  framed  and  submitted  to  a  referee 
or  jury  to  ascertain  the  ownership  of  money 
in  the  receiver*s  hands.  Whitney  v.  Buekman, 
28  CaL  44a 


fi68.  Funds  in  the  hands  of  a  receiver  may  be  invested  npon  interest, 
hj  order  of  the  court;  but  no  such  order  can  be  made,  except  upon  the 
consent  of  all  the  parties  to  the  action. 


CHAPTER  VI. 

DEPOSIT  IK  OOUBT. 

Section  572.  Deposit  in  court 

573.  Money  paid  to  clerk  must  be  deposited  with  county  treasurer. 

574.  Manner  of  enforcing  the  order. 

572.  (142.)  When  it  is  admitted  by  the  pleading,  or  shown  upon  the 
examination  of  a  party,  that  he  has  in  his  possession  or  under  his  control 
any  money  or  other  thing  capable  of  delivery,  which,  being  the  subject  of 
litigation,  is  held  by  him  as  trustee  for  another  party,  or  which  belongs 
or  is  due  to  another  party,  the  court  may  order  the  same,  upon  motion,  to 
be  deposited  in  court  or  delivered  to  such  party,  upon  such  conditions  as 
may  be  just,  subject  to  the  further  direction  of  the  court. 

In  his  poMeosion,  eto.  Unless  this  is  so  an  order  will  not  be  made.  WUliams  y.  Dwmelie, 
J.,  Oct.  3d,  1876. 

573.  If  the  money  is  deposited  in  court  it  must  be  paid  to  the  clerk, 
who  must  deposit  it  with  the  county  treasurer,  by  him  to  be  held  subject 
to  the  order  of  the  court.  For  the  safe  keeping  of  the  money  deposited 
with  him  the  treasurer  is  liable  on  his  official  bond. 

Deposit  "Witt  clerk,  see  further,  2104.  assessed  to  the  treasurer  by  name,  and  the 

assessment  is  a  lien  on  the  money  in  the  treas- 
Taxatloii.    Money  placed  in  the  hands  of     urer's  hands.  People  v.  Lardner,  30  CaL  242. 
the  treasurer  is  liable  to  taxation  and  may  be 

674.  Whenever,  in  the  exercise  of  its  authority,  a  court  has  ordered 
the  deposit  or  delivery  of  money,  or  other  thing,  and  the  order  is  dis- 
obeyed, the  court,  beside  punishing  the  disobedience,  may  make  an  order 
requiring  the  sheriff  to  take  the  money,  or  thing,  and  deposit  or  deliver  it 
in  ccmformify  with  the  direction  of  the  court. 

Bheriire  Autlei,  262  n. 
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§§  577-578 


Judgment. 


[Part  II,  Tttlk  VIII, 


TITLE  Vm. 

OP  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

CHAPTEB     I.  JUDOMEKT  IN  GENERAL 577-682 

II.  Judgment  upon  Failure  to  Answer 585 

III.  Issues--The  Mode  of  Trial  and  Postponements 588-^596 

IV.  Trial  by  Jury eoo-e28 

V.  Trial  by  the  Court 631-636 

VI.  Of  References  and^  Trials  by  Referees 638-645 

VII.  Provisions  Relating  to  Trials  in  General. 646-663 

VIII.  The  Manner  of  Giving  and  Entering  Judgment 664-675 


CHAPTEB  I. 

•  JUDGMENT  IN  GENERAL. 


Sec.  577.  Judgment  defined. 

578.  Judgment  may  be  for  or  against 

one  of  the  parties. 

579.  Judgment  may  be  against  one  party 

and  action  proce^  as  to  others. 


Sec.  580.  The  relief  to  be  awarded  to  the 
plaintiff. 

581.  Action  maybe  dismissed  or  nonsuit 

entered. 

582.  All  other  judgments  are  on  the  mer- 

its. 


577.  (144.)  A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding. 

Jndgment  generaUy,  664.  Demurrer,  on,  636. 

Default,  by,  585.  Betoppel,  1908. 

ConfeMion,  by,  1132. 

578.  (145.)  Judgment  may  be  given  for  or  against  one  or  more  of  sev- 
eral plain ti£fs,  and  for  or  against  one  or  more  of  several  defendants;  and 
it  may,  vhen  the  justice  of  the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side»  as  between  themselves. 


striking  out  party,  473  and  note. 
Nonsuit  aa  to  some  plalntlfh  only,  581  n. 

Fresh  partiea,  bringing  in,  389. 

Berrrioe  on  one  defendant  out  of  aeveralf 
effect  of,  414  and  note. 

loint  debtors,  prooeedhigs  against,  989. 

Joining  persons  severaUy  liable  on  same 
instrument,  383. 

Judgment  for  or  against  some.  Under 
the  Practice  J^ct  of  1850,  A.  sued  B.  &  C.  as 
partners,  and  misjoinder  was  not  set  up  in  the 
answer.  Plaintiff  proved  his  demand  a^inst 
B.,  but  not  against  G. ,  and  it  was  hela  that 
a  verdict  and  judgment  in  favor  of  plaintiff 
against  B.,  and  in  &vor  of  C.  against  plaintiff, 
was  correct.  Howe  v.  Chandler^  1  Cal.  168.  In 
Steamsw,  AgtUrre,  6  Cal.  176,  this  was  doubt- 
ed, but  SUcams  v.  AgtUrre  was  overruled  by 
Lewis  v.  Clarkm,  18  Cal.  400;  People  v.  Fris- 
hU,  Id.  402;  ClaJUn  v.  BuUerly,  5  Duer,  327; 


which  distinctly  affirmed  the  principle  laid 
down  as  above.  The  same  principle  was  again 
affirmed  in  Tap  y.  HawUy,  39  Cal.  95.  Ob- 
jections to  misjoinder  or  nonjoinder  must  be 
taken  by  demurrer  or  answer,  or  are  waived. 
Rowe  V.  BadgaUupi,  21  Cal.  635;  WhUnty  v. 
Stark,  8  Cal.  514;  RuUnberg  v.  Main,  Al  CaL 
221.  And  if  there  is  no  answer  setting  up 
misjoinder,  plaintiff  can,  in  an  action  for  tres- 

Sass  against  several  defendants,  introduce  evi- 
ence  of  a  several  trespass,  and  recover 
aeainst  one  defendant  only.  McCarron  v. 
(XConntU,  7  CaL  152.  But  there  must  be  some 
evidence  against  the  defendants  against 
whom,  and  for  the  plaintiffs  for  whom,  judg- 
ment passes.  Tormey  v.  Pierce,  42  CaL  337. 
If  there  is  no  objection  by  demurrer  or  answer, 
on  the  ground  of  misjoinder,  the  damages 
may  be  apportioned  at  the  trial.  Whitney  v. 
Stark,  8  CaL  514.  See  also  9  Mass.  K  74;  1 
Wend.  380.  If  misjoinder  is  pleaded,  this 
section  does  not  cure  it  Simlh  Pork,  etc,  Co, 
v.  Snow,  49  CaL  155. 

Assooiation,  action  against  persons  under 
name  of,  388  and  notes. 
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579.  (146.)  In  an  action  against  several  defendants,  the  court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  several  judgment  is 
proper. 

f 

StrUdng  out  party,  473  and  note.  interest  in  the  subject-matter  and  ,are  under 

no  joint  liability,  is  error.  Sterling  V.  Hanson, 
Nonsuit  as  to  soma  pbdntiiEi  only,  581  n.     i  cfaL  478;  Pierce  v.  Minium,  1  CaL  471. 


Fraih  parties,  bringing  in,  389. 

fiervioa  on  one  defendant  out  of  several, 
effect  of,  414  and  note.  Judgment  cannot  be 
rendered  against  defendants  not  served.  Esiell 
V.  Chenery,  3  CaL  468. 

Joint  debtors,  proceedings  against,  989. 

Joining  persons  severally  liable  on  same 
instmment,  383.  Otherwise  it  would  seem  that 
joinder  of  two  defendants,  who  have  no  joint 


£toTeral  judgments.  In  ejectment  against 
several  defendants  occupying  different  por- 
tions of  the  property,  several  judnnents  may 
be  entered  and  at  different  times,  whether  upon 
trial  on  separate  verdicts,  etc.,  or  after  default; 
the  costs  may  be  apportioned.  Lick  v.  Stock- 
dale,  18  Cal,  219.  In  an  aption  a^inst  two 
defendants  on  a  joint  contract,  plaintiff  mav 
have  a  several  judgment  against  one  defeno- 
ant  who  has  been  served  even  though  the 
other  has  not  been  served.  Kelly  v.  Bandini,  50 
CaL  530. 


580.  (147.)  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his  complaint;  but  in 
any  other  case,  the  court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue. 


Defanlt,  judgment  by.    The  relief  cannot 
exceed   that   demanded  by  the   complaint. 
JRoMu  Y,  Beynolds,  11  CaL  19;  Oa^ey.  Rogers, 
20  CaL  91;  Lamping  v.  Hyatt,   27  CaL    102; 
QautUr  v.  EngUeh,  29  Cal.  165;  Parrott  v.  Den, 
34  CaL  81.     If  the  judgment  go  beyond  this  it 
IB  not  void  but  erroneous :  Chase  v.  Christianson, 
41  CaL  256;  and  the  court  has  no  power  to  set 
aside  an  execution  thereon  and  perpetually 
stay  its  enforcement,  and  direct  the  return  of 
moneys  levied.  Bond  v.  Paeheco,  30  Cal.  531. 
A  plaintiff  in  ejectment  to  recover  an  undi- 
vided interest  in  land  may  have  a  recovery  of 
a  less  undivided  interest  than  that  sued  fof. 
Haiaey  ▼.  Martm,  22  Cal.  645. 

Judgment  where  defendant  has  an« 
awexed.  The  court  cannot  grant  any  relief 
not  warranted  by  the  averments  of  the  com- 
plaint: Carpenlier  v.  Brenham,  50  Cal.  560; 
^erling  v.  ^ofuoa,  1  CaL  479;  Benedict  t.  Bray, 
2  CaL  256;  Lane  v.  Qluekat^,  28  CaL  294;  and 
where  the  damages  alle^d  were  $10,755,  the 
court  held  a  verdict  and  judgment  for  $11,740 
erroneous,  and  modified  it;  out  the  Supreme 
Court  said  the  court  below  might  have  allowed 
l^intiff  before  judgment  to  amend.  Hooper  r. 
Wells,  27  CaL  35.  A  judgment  must  not  go 
beyond  *  the  verdict  or  attempt  to  cure  errors 
in  it.  Boss  v.  AusieU,  2  Cal.  192.  But  if  there 
is  an  answer  the  court  may  disregard  the 
prayer  and  give  suitable  relief.  Truebody  v. 


Jaedbaon,  2  CaL  283.    This,  it  seems,  can  onlv 
be  done  on  amending  the  prayer.  N,  (7.  Jc  S* 
a  Co.  V.  Kidd,  37  Cal.  301.    Where  the  facts 
alleged  in  the  complaint  ma^  constitute  two 
or  more  different  causes  of  action  and  authorize 
different  judgments,  the  prayer  becomes  sig- 
nificant and  may  determine  the  nature  of  the 
action.  People  v.  Mier,  24  CaL  61;  Arrington 
V.  Liscom,  34  Cal.  375.    The  granting  of  re- 
lief beyond  that  prayed  for  is  optional  with  the 
court.  N,  C.^S.d  Co.  v.  KiOd,  37  Cal.  301. 
In  a  foreclosure  suit  it  was  held  that  the 
plaintiff,  after  having  stricken  out  the  prayer 
for  a  sale,  could  not  ask  for  that  relief,  as  he 
had  waived  that  portion  of  his  claim.  Ladd  v. 
Buggies,  23  Cal.  232.     If  an  answer  is  filed, 
judgment  may  be  rendered  for  the  principal 
with  interest  added  thereto,  though  the  com- 
plaint only  pray  for  judgment  for  the  prin- 
cipal.    Cassada  v.  PJumix  Co,,  28  CaL  628. 

Relief,  aaJdng  too  mvch.  A  party  who 
asks  more  relief  than  he  is  entitled  to  does 
not  attempt  a  fraud  upon  the  opposite  party, 
or  consummate  a  fraud  if  he  gets  it.  If  the 
judgment  is  erroneous,  the  defendant  can 
appeal;  if  void  upon  its  face,  he  can  at  any 
time  move  the  court;  Murdoch  v.  De  Vries, 
37  CaL  528;  and  see  Chipman  v.  Botcman,  14 
Cal.  167;  Logan  v.  Hmeaass,  16  Cal.  200; 
Bell  V.  Thompson,  19  CaL  706;  Sanchez  v. 
Carriaga,  31  CaL  170. 


K€n       ftAQ  \ 


A«   Qofinn   mav  be  dismissed,   or  a  judgment  of  nonsuit 


^  5W,    After  fourth  line,  *'  not  been  made  "  insert 

^^"l^^^""^  '^^'^^  *"'°*^*'*  **y  ^  ^^  complaint  or  answer 
of  defendant"    (In  effect  ^pril  26, 1878. J 

%}lXfM,m.  m^^  MMr  \coAOUviajLiv,    vriixj  luaj   aac«iv»  aaao 

2«  By  either  party,  upon  the  written  con 
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3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal;  ^ 

4.  By  the  court,  when,  upon  the  trial,  and  before  the  final  submission 
of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when,  upon  the  trial, 
the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is  made  by  an 
entry  in  the  clerk's  register.  Judgment  may  thereupon  be  entered 
accordingly. 


Attorney,  power  to  bind  oUent,  283, 
285,  n.  He  may  appear  in  court  and  put  in 
a  retroixU,   MerriU  v.  CampbeU,  47  Cal.  545. 

DiamlMal.  If  an  action  is  improperly  dis- 
missed by  plaintiff,  defendant's  remedy  is  by 
appeal  from  the  judgment,  and  not  by  motion 
to  set  it  aside.  HigginB  v.  Mahoney,  50  CaL 
444. 

NoxMOit  generaUy.  A  nonsuit  is  not  a 
bar  to  another  action  on  the  same  cause  of 
action,  but,  at  common  law,  if  the  proceed- 
ings amounted  to  a  retraxUf  that  is,  an  open 
and  voluntary  rouunciation  of  plaintiiTs  suit 
in  court,  plaintiff  was  not  at  liberty  to  renew 
it.  A  judgment  of  dismissal  amounts  to  a 
retraxU.  A  judgment  not  rendered  in  accord- 
ance with  this  section,  but  upon  the  oral 
agreement  of  the  parties  in  open  court,  and 
with  the  stipulation  that  the  defendant  would 
pay  certain  costs  which  had  not  been  adjudg- 
ed against  him,  was  held  to  be  a  judgment 
against  the  plaintiff  on  the  merits,  rendered 
by  consent  of  the  parties.  MerriU  v.  Camp- 
beU,  47  Cal.  545. 

"Withdrawal  by  plaintift  Plaintiff  has  a 
right  to  take  a  nonsuit  at  any  time  before  the 
juiT  retires,  there  being  no  counter-claim, 
and  he  is  not  bound  to  tender  the  costs  before 
the  nonsuit:  Hancock  Co.  v.  Bradford,  13  Cal. 
637;  Brown  v.  Harter,  18  Cal.  77;  but  he  can- 
not insist  on  takinc  a  nonsuit  after  the  action 
has  been  tried,  submitted,  and  taken  under 
advisement  by  the  court.  Hcmlm  v.  CastrOf 
22  Cal.  102.  in  an  action  upon  a  joint  and 
several  promise  bv  defendants,  plaintiff  may 
go  to  trial  before  all  the  defendants  are  served, 
and  dismiss  as  to  some,  taking  judgment 
against  the  others,  414.  People  v.  Evans,  29 
C^  429.  If  one  of  the  several  defendants  in 
ejectment  answers  and  the  others  make  de- 
fault, the  plaintiff  may,  before  trial,  dismiss 
the  action  as  to  the  defendant  answering,  and 
take  judgment  against  the  others.  IHmidt  v. 
Deringer,  32  CaL  488. 

Provisional  remedy.  On  a  judgment  of 
nonsuit  an  order  dissolving  an  mjunction  is 
proper.  Harris  v.  MeOregor,  29  Cat  128. 

Counter-olalm,  438.  Cross-complaint,  442. 
Where  defendants  set  up  a  counter-claim  and 
prayed  affirmative  relief,  and  afterwards  a 
stipulation  was  signed  and  filed,  whereby  it 
was  provided  that  upon  the  trial  of  the  cause 
an  account  might  oe  taken  of  the  matters 
thus  set  up;  that  if  a  balance  should  be  found 
in  favor  of  the  defendant,  judgment  in  his 
favor  for  such  balance  might  be  entered;  that 


the  stipulation  should  be  regarded  as  a  com- 
promise of  the  counter-claim,  and  that  the 
counter-claim  should  be  deemed  stricken 
from  the  answer,  it  was  held  that  the  clerk,  in 
the  absence  of  any  direction  from  the  court 
or  defendant's  counsel,  was  not  authorized  to 
enter  an  order  upon  request  of  plaintiff  dis- 
missing the  action.  Pet^  v.  LoewVj  29  Cal. 
264.  Silt  to  prevent  plaintiff  from  dismissing 
the  action  the  counter-claim  must  be  one  on 
which  defendant  could  obtain  affirmative  re- 
lief. BeUeauv.  Th4mpson,  33  Cal.  496. 

BuflBoient  oaae,  where  plaintiff  US^  to 
prove.  This  is  where  there  is  no  evidence  to 
prove  some  material  point  Stoddarty.  Van' 
dyke,  12  Cal.  438;  Cofper  HiU  Mining  Co.  v. 
Spencer,  25  Cal.  26.  it  there  is  some  evidence 
on  all  material  points,  the  sufficiency  of  it 
must  be  left  to  the  jury.  Binggold  v.  Haven, 
1  Cal.  117;  Dalrymple  v.  Hanson,  1  CaL  127; 
Mateer  v.  Brovm,  1  CaL  222.  In  the  last  case 
the  def^dant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  not  proved  a 
material  fact  by  competent  testimony,  the 
court  held  the  nonsuit  properly  refused.  By 
the  process  of  compulsory  nonsuit,  the  same 
end  is  arrived  at  as  by  "the  cumbrous  and 
complicated  machinery  of  a  demurrer  to  evi- 
dence." Binggold  v.  Haven,  1  CaL  113. 

The  Supreme  Court  will  not  direct  a  non- 
suit unless  the  evidence  was  such  that  if  the 
questions  had  been  submitted  to  a  jury,  and 
tne  jury  had  found  for  the  respondent,  the 
court  would  set  aside  the  verdict  as  being  on 
insufficient  evidence,  657,  post.  Moarey,  Mur^ 
dock,  26  CaL  525;  Maieer  v.  Brown,  1  Cal. 
222;  Budd  v.  Davis,  3  Hill,  287;  StuaH  v. 
Simpson,  1  Wend.  376;  Demyer  v.  Souzer,  6 
Wend.  436;  Wilson  v.  WiUiams,  14  Wend. 
146;  Fort  v.  Collins,  21  Wend.  109;  Jansen  v. 
Acker,  23  Wend.  480;  O&iry  v.  Simmons,  39 
Cal.  232.  Plaintiff^B  examination  in  chief  and 
cross-examination  must  all  be  considered  in 
deciding  whether  he  has  proved  a  sufficient 
case.  Mastin  v.  Oriffing,  33  CaL  116.  Plaintiff 
may  be  nonsuited  as  to  some  defendants,  and 
the  evidence  go  to  the  jury  as  to  others, 
578-9,  ante.  AcqvUal  v.  Crotvell,  1  Cal.  193. 
And  in  ejectment  it  is  error  to  refuse  a  non- 
suit to  such  defendants  as  were  not  in  pos- 
session, that  being  an  essential  fact.  Oarner 
V.  MarshcUl,  9  CaL  268.  To  avoid  a  nonsuit 
there  must  be  more  than  a  mere  scintilla  of 
evidence.  Where  there  is  so  little  that  the 
court  might  well  hold  that  it  would  not  sus- 
tain a  verdict  in  plaintiff's  favor,  a  nonsuit  is 
proper.  Ensminger  v.  McInUre,  23  CaL  594. 

Defendant  may  move  for  a  nonsuit  on  the 
ground  that  plaintiff  has  failed  to  prove  a 
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sufficient  case.  He  is  not  bound  to  demur, 
434.  Anthony  y.  WeMad,  9  CaL  104;  Snodgraas 
Y.  Bieketts,  13  Cal.  360;  WaugtnhHm  v.  Ora- 
ham,  39  Cal.  175.  But  this  does  not  apply  to 
misjoinder,  578-9.  McKee  v.  Oreene,  31  CaL 
418;  Tennant  v.  Pfizer,  45  CaL  272.  Nor  to 
nonjoinder:  Pofriuck  v.  Bean,  48  CaL  364; 
though  it,  no  doubt,  does  to  want  of  jurisdic- 
tion, 434.  Misjoinder  of  parties  plaintiff, 
which  does  not  app^  upon  the  complaint, 
may  be  pleaded,  and  is  then  a  ground  of  non- 
suit agamst  all  the  plaintifis.  S.  F,  A  P.  Canal 
Co,  y.  Snow,  49  Cal.  155.  On  defendant's 
motion  for  a  nonsuit  the  court  will  permit 

Slaintiff  to  supply  the  defect  if  he  can  do  so. 
fay  Y.  Hanson,  5  CaL  366;  Gardner  y.  Schma- 
eble,  47  CslI  5SS;  Abbey  Homestead  y,  WiUard, 
48  CaL  617. 

The  rule  that  in  an  action  for  negligence  the 
harden  of  proof  is  on  defendant  to  snow  that 
contributory  negligence  is  a  matter  to  be 
proyed  by  defendant,  does  not  preclude  the 
court  from  directing  a  nonsuit  when  the  eyi> 
dence  introduced  by  plaintiff  so  conclusiyely 
establishes  the  defense  that  the  court  would 
firant  a  new  trial  in  case  of  a  yerdict  in  his 
foyor  upon  the  like  eyidence.  MeQuilken  y.  C, 
J*.  R.  A.  Co.,  50  CaL  8.  That  causes  of  action 
are  not  separately  stated,  or  that  a  cause  of 
action  is  against  public  policy,  are  neither  of 
them  grounds  on  which  defendant  can  moye 
to  dismiss,  WcUson  y.  8,  F.,  etc,  Co.,  50  CaL 
523. 

Interventioii.  If  there  is  an  intenrener  in 
an  action  who  claims  an  interest  in  the  prop 
erty  in  dispute,  adyerse  to  both  the  plaintiff 
and  defendant,  and  the  plaintiff  answers  the 
interyention,  raising  material  issues,  bis  right 
to  be  heard  on  those  issues  is  not  affected  by 
a  nonsuit  granted  on  the  motion  of  defendant. 
Poehtmann  y.  Kennedy,  48  CaL  201. 


Defondant  mnst  speolfy  the  grounds  of 
his  motion  for  nonsuitL  This  he  must  do  in 
analogy  to  the  practice  on  objecting  to  the  in- 
troduction of  testimony,  64is  n. :  Maieer  y. 
Brown,  1  Cal.  222;  Kikr  y.  KimbaU,  10  CaL 
268;  People  y.  Banvard,  27  CaL  474;  Sanchez 
y.  Neary,  41  CaL  485;  and  defendant  will  not 
be  allowed  to  raise  a  fresh  point  afterwards  in 
the  Supreme  Court.  Raimond  y.  Eldridae,  43 
CaL  506;  Johnson  y.  Moss,  45  CaL  518.  Unless 
the  grounds  are  specified,  it  is  not  error  to 
oyerrule  the  motion;  and  if  the  grounds  of  the 
motion  do  not  appear  of  record,  the  Supreme 
Court  will  not  consider  it.  PoeJUmann  y.  Ken- 
nedy, 48  Cal.  201. 

Defect,  rapplsring  by  defsndant  If  de- 
fendant, after  hayins  moyed  for  a  nonsuit, 
introduces  eyidence  wiiich  enables  plaintiff  to 
supply  the  defects  in  plaintiiTs  eyidence,  he 
waiyes  his  right  to  a  nonsuit.  Bmggold  y. 
Haven,  1  Cal.  109;  Smith  y.  Compton,  6  Cal. 
26;  Perkins  Y.  Thomburgh,  10  CaL  190;  Wmans 
y.  Hardenbergh,  8  CaL  293. 

Offering  tenna.  On  motion  by  defendant 
for  nonsuit,  it  seems  the  court  may  offer  terms. 
May  y.  Hanson,  5  CaL  366. 

Jndgment  on  nonsuit  must  not  be  entered 
as  a  judgment  on  the  merits.  Defendant 
might  proceed  with  his  own  case  and  eet 
ju^^ent  on  the  merits.  He  waiyes  this  bv 
moying  for  nonsuit.  Wood  y.  Raymond,  ASL  CaL 
645. 

Variance,  fatal  or  otherwise,  469-471,  and 
notes. 

Trial.    Either  party  may  bring  on,  594. 
Pleadings,  judgment  on,  582  n. 


582.  (149.)  In  every  case,  other  than  those  mentioned  in  the  last  sec- 
tion, judgment  must  be  rendered  on  the  merits. 


Pleadings,  judgment  on.  If  the  com- 
plaint is  good,  and  the  answer  presents  noth- 
ing by  way  of  denial  or  new  matter  to  defeat 
it,  plaintiff  may  moye  for  judgment  on  the 
pleadings.  Fitzgibibon  y.  Calvert,  39  CaL  261; 
Fekh  y.  Beaudry,  40  Cal.  443;  Oay  y.  Winter, 
34  CaL  160;  Corwin  y.  Clayton,  4  CaL  204; 
Prost  y.  More,  40  CaL  347.  Seyeral  causes  of 
action  in  a  complaint  not  being  separately 
stated,  or  a  cause  of  action  being  against  pub- 
lie  policy,  are  not  either  of  them  grounds  on 
which  judgment  may  be  giyen  for  defendant 
on  the  pleadings.  Watson  y.  B.  F,,  etc,,  Co., 
50  CaL  523. 

In  an  action  by  an  administrator  against  a 
former  administrator,  alleging  a  final  settle- 
ment of  the  latter's  accounts  by  the  court,  and 
a  balance  due  from  the  aaministrator  to 
the  estate  on  such  accounts,  a  denial  of  a 
final  settlement  of  the  accounts  and  of  the  final 
decree  haying  been  entered,  are  sufficient  to 
defeat  a  motion  for  judgment  on  the  pleadings 


in  fayor  of  plaintiff,  eyen  if  it  appear  from 
the  answer  that  an  appeal  has  been  taken 
from  the  only  decree  rendered.  Craig  y.  Bate- 
man,  49  CaL  71.  If  the  plaintiff  treats  the 
denials  of  the  answer  as  sufficient,  and  goes 
to  trial  upon  them,  he  cannot  afterwards  moye 
for  judgment  on  the  pleadines,  on  the  ground 
of  the  insufficiency  of  the  denials;  for,  if  he 
had  moyed  before,  the  defendant  might  have 
had  leaye  to  amend.  Tevis  v.  Hicks,  41  Cal. 
128.  If  there  is  a  denial,  and  also  a  plea  of 
new  matter,  which  admits  the  allegations  of 
•  the  complaint,  plaintiff  cannot  haye  judg- 
ment on  the  pleadings  on  that  account.  Nridd 
y.  Thompson,  34  CaL  46.  A  defendant  usu- 
ally demurs  or  proceeds  under  581;  but  it  is 
said  that  if  plaintiff  admits  on  the  pleadings 
facts  showing  that  he  has  no  cause  of  action 
against  defendant,  the  court  may  order  judg- 
ment for  defendant  (on  the  pleadings?).  There 
was  a  question  on  the  subject  of  replication 
in  this  case.  Mufford  v.  EstudiUo,  32  CaL  136. 
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CHAPTEB  n. 

JUDGMENT  UPON  FAILUBE  TO  AN8WEB. 
Sec.  585.  In  what  cases  judgment  may  be  had,  upon  the  failure  of  the  defendant  to  answer. 

585.  (150.)  Judgment  may  be  had,  if  the  defendant  fail  to  answer  the 
complaint,  as  follows : 

1.  In  an  action  arising  npon  contract  for  the  recovery  of  money  or  dam- 
ages only,  if  no  answer  has  been  filed  with  the  clerk  of  the  court  within 
the  time  specified  in  the  summons,  or  such  further  time  as  may  have  been 
granted,  the  clerk,  upon  application  of  the  plaintiff,  must  enter  the  default 
of  the  defendant,  and  immediately  thereafter  enter  judgment  for  the 
amount  specified  in  the  summons,  including  the  costs,  against  the  defend- 
ant, or  against  one  or  more  of  several  defendants,  in  the  cases  provided 
for  in  section  414; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons,  or  such  further  time  as 

j^^may  have  been  granted,  the  clerk  must  enter  the  default  of  the  defendant; 
and  thereafter  the  defendant  may  apply  at  the  first  or  any  subsequent 

'  term  of  the  court  for  the  relief  demanded  in  the  complaint.  If  the  taking 
of  an  account,  or  the  proof  of  any  fact,  is  necessary  to  enable  the  court  to 
give  judgment,  or  to  carry  the  judgment  into  effect,  the  court  may  take 
the  account  or  hear  the  proof,  or  may,  in  its  discretion,  order  a  reference 
for  that  purpose.  And  where  the  action  is  for  the  recovery  of  damages, 
in  whole  or  in  part,  the  court  may  order  the.  damages  to  be  assessed  by  a 
jury;  or  if,  to  determine  the  amount  of  damages,  the  examination  of  a 
long  account  be  involved,  by  a  reference  as  above  provided; 

3.  In  actions  where  the  service  of  the  summons  was  by  publication,  the 
plaintiff,  upon  the  expiration  of  the  time  for  answering,  may,  upon  proof 
of  the  publication,  and  that  no  answer  has  been  filed,  apply  for  judgment; 
and  the  court  must  thereupon  require  proof  to  be  made  of  the  demand 
mentioned  in  tbe  complaint;  and  if  the  defendant  be  not  a  resident  of  the 
State,  must  require  the  plaintiff  or  his  agent  to  be  examined  on  oath  re- 
specting any  payments  that  have  been  made  to  the  plaintiff,  or  to  any  one 
for  his  use,  on  account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover. 


Pleadings,  judgment  on,  582. 

No  answer  filed,  etc.  This  expression 
includes  a  demurrer.  Nothing  is  said  about 
serving;  therefore,  all  the  clerk  has  to  do  is  to 
see  that  no  answer  or  demurrer  is  filed.  OU- 
phant  V.  WliUney,  34  Cal.  27. 

Default,  entry  o£  Defendants  were  sum- 
moned to  appear  at  10  A. M.  on  a  day;  at  9 
A.M.  on  that  day,  judgment  rendered  tx  parte 
a^inst  defendants,  field  irregular,  and  new 
trial  granted.  Parker  v.  Shephardf  1  Cal. 
131.  The  clerk's  act  is  simply  ministerial; 
therefore  he  can  enter  judgments,  though  the 
judge  be  disqualified.  People  v.  Carrillo,  35 
Cal.  40.  The  clerk  must  see  that  the  sum- 
mons has  been  served,  and  no  appearance 
entered:  Olidden  v.  Packard,  28  Cal.  650; 
that  the  time  for  answering  has  expired,  and 


the  other  requirements  of  the  statute  are 
fulfilled.  WUUon  v.  Cleaveland,  30  Cal.  198. 
But  it  is  not  necessaiy  that  a  default  should 
be  actuaUy  entered  before  judgment  is  taken. 
The  only  purpose  of  a  default  is  to  limit  the 
time  during  which  defendant  may  answer. 
Drake  v.  Duvenick,  45  Cal.  462.  If  defendant 
answer  or  demur  before  default  is  entered, 
but  after  the  time  has  expired,  it  is  at  most 
an  irregularity.  Bowers  v.  Dkkersan,  18  CaL 
421.  The  clerk,  acting  only  ministeriallv,  is 
limited  by  414,  in  entering  judgment,  where 
part  only  of  defendants  are  served,  to  the 
cases  mentioned  in  that  section.  Steams  v. 
Aguirre,  7  CaL  449;  KeUy  v.  Austin,  17  CaL 
565. 


Insa£Boient  complaint.  Judgment  by  de- 
fault, on  a  complaint  which  shows  no  legal 
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cause  of  action,  is  erroneous,  Abbe  v.  Marr, 
14  CaL  211,  and  may  be  appealed.  939,  n. 
But  if  one  of  several  causes  of  action  is  imper- 
fectly stated,  the  plaintiff  can  take  judgment 
by  default  on  the  others.  The  default  admits 
all  material  facts.  Huni  v.  S,  F.,  11  CaL  258. 

Defective  aummozifl.  A  summons  radi- 
cally defective,  will  not  support  a  judgment 
by  default.  Siaie  v.  Woodlttf,  2  CaL  242;  and 
cases  cited,  407  n. 

Names,  ficttttone,  amending,  eto.  Plain- 
tiff took  judgment  by  default  against  Oeorge 
Mott;  afterwards  he  obtained  an  order  amend- 
ing the  name  to  Oordon,  The  Supreme  Court 
held  it  error,  and  reversed  the  luagment,  Mc- 
NaUy  V.  MoU^  3  CaL  235.  Judgment  against 
John  Cox,  service  being  return^  upon  Jamea 
Cox,  there  being  nothing  in  the  record  to 
identify  the  party,  is  error.  Stutter  v.  Cox, 
6  Cal.  415.  But  judgment  against  D.  C. 
Seaver,  on  a  published  summons  to  D.  C. 
Seavers,  was  held  good.  Seaver  v.  Fitzgerald, 
23  CaL  92.  If  persons  are  served  who  are 
not  named  in  the  complaint,  by  real  or 
fictitious  names,  it  is  error  to  render  judg- 
ment against  them  by  default.  Lamping 
Jk  Co.  V.  ffyaU,  27  Cal.  99.  Where  the 
sheriff  returned  service  on  "  John  Doe  alia^ 
WeatfaU,"WeBtialiy  by  not  appearing,  was  held 
to  have  admitted  his  identity,  and  the  judg- 
ment was  good.  CurOi  v.  Herrick,  14  Cal. 
119. 

Judgment  mnet  follow  the  complaint, 
580.  A  departure  is  fataL  ffolman  v.  VtU- 
l^o,  19  CaL  500.  Wallace  v.  Eldridge  (No.  1), 
27  CaL  495.  But  an  error  in  taking  judg- 
ment for  too  larse  an  amount  does  not  make 
the  judgment  absolutely  void;  the  plaintiff 
may  be  allowed  to  amend,  or  the  judgment 
may  be  modified.  Oatnble  v.  VoU,  15  Cal.  510; 
HoUman  v.  VaOejo,  19  CaL  500;  Bimd  v.  Pa- 
checo,  30  CaL  534;  Pitts  Co,  v.  Oremwood,  39 
CaL  72;  OaJsland  v.  A\^^^>  ^  ^^^  3^* 
Where  plaintiff  bein^  entitled  to  a  inoney 
judgment  took  also  judgment  foreclosing  a 
medianic's  lien  which  had  expired  before  suit, 
the  oonrt  acted  correctly  in  modifying  the 
judgment,  so  as  to  make  it  a  money  judg- 
ment only.  Laeore  v.  Leonard,  45  CaL  394. 

Where,  on  the  face  of  the  complaint  it  ap- 
peared that  two  of  the  defendants  contracted 
merely  as  agents  for  another,  judgment  against 
them  was  neld  erroneous.  Shaver  v.  Ocean 
M.  Co.,  21  CaL  46. 

In  ejectment  where  defendant  did  not  ap- 
pear, but  the  case  was  submitted  to  the 
court,  who  found  that  plaintiff  had  title  in 
the  whole  tract  sued  for,  but  defendant  had 
possession  of  part  only  of  it,  judgment 
against  defendant  for  the  whole  tract  was 
upheld.  VaXl^o  v.  Fay,  10  CaL  378;  see  CoU- 
man  v.  Dot,  2  Scammon,  251;  LitUe  v.  Bishop, 
9  B.  Monr.  240, 

Answer  after  demurrer  or  etrHdng  out, 
63<L  The  clerk  must  enter  judgment  upon 
default  if  defendant  do  not  answer  aiter 
demurer  to  complaint  overruled.    Stark  v. 


Raney,  18  CaL  625.    So  after  answer  strick- 
en out  LaUimer  v.  Ryan,  20  CaL  633. 

Damages.  Defendant  being  notified  in 
the  summons  of  the  amount  for  which  plaint- 
iff can  take  judgment  by  default,  if  default 
is  made,  juagment  may  be  entered  for  the 
amount  claimed,  though  the  damages  be  un- 
liquidated, ffartmann  v.  WiUiams,  4  Cal.  255. 
No  writ  of  inquiry  or  other  assessment  of 
damages  is  necessary,  unless  the  court  so 
order.  Dimiek  v.  CampbeU,  31  Cal.  239.  And 
the  court  may  refer  the  question  of  damages 
if  it  please,  638-9.  Enteric  v.  Tarns,  6  CaL  156. 

Particulara,  alter  order  for,  454,  and  note. 

Dollars  and  cents,  without  fractions; 
money  judgments  must  be  in.  PoL  C.  3274. 

Connty  Clerks^  duties  generally,  262  n. 

District  Courts,  always  open  for  entry  of 
judgment,  76,  78.    County  Courts  also,  89. 

Intendments,  in  favor  of  judgments, 
87  n. 

Corporation,  default  may  be  taken  against, 
426  n.,  p.  157. 

Spanish  language,  proceedings  in,  185, 
1056. 

Abbreviations  and  numerals,  186. 

Objections,  waiver  of,  by  not  demurring 
or  answering,  434. 

Service  of  summons,  validity  of,  411  n. 

Reference,  638-9. 

Joint  debtors,  proceedings  against,  989. 

Appeal,  939. 

Judgment,  void,  etc.,  setting  aside,  473, 
and  notes,  pp.  225,  227. 

Assignment  of  judgment  by   default 

The  assignee  is  exactiv  on  the  same  footing 
as  the  assignor.  Northam  v.  Gordon,  23  CaL 
255.  ** Caveat  emptor'*  applies.  Mitchell  v. 
HaekeU,  25  Cal.  539. 

Confession,  judgment  by,  1133.  Fraudu- 
lent, 1133  n. 

Judgment  generally,  docketing,  satisfac- 
tion, etc.,  664^75. 

Replevin,  judgment  in,  667. 

Odd  coin,  etc.,  judgment  in,  667. 

Fiduciary  capacity,  judgment  against 
person  in,  667. 

Award,  judgment  on,  1286. 

Mechanio*s  lien,  judgment  on,  1193. 

Pending,  action  when,  1049. 
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CHAPTER  ni. 

ISSUES — THE  MODE  OF  TRIAL  AND  POSTPONEMENTS. 


Sec.  588.  Issue   defined,   and   the   different 
kinds. 
689.  Issue  of  law,  how  raised. 

590.  Issue  of  fact,  how  raised. 

591.  Issue  of  law,  how  tried.    ''^ 

592.  Issue  of  fact,   how  tried.    When 

issues  hoth  of  law  and  fact,  the 
former  to  he  first  disposed  of. 


Sec.  593.  Clerk  must  enter  causes  on  the  cal- 
endar, to  remain  until  disposed  of. 

594.  Parties  may  hring  issue  to  triaL 

595.  Motion  to  postpone  a  trial  for  ah- 

sence  of  testimony,  requisites  of. 
596^  In  cases  of  adjournment  a  party 
may  have  the  testimony  of  any 
witness  taken. 


588.  (151.)  Issues  arise  upon  (he  pleadings  when  a  fact  or  a  conclusion 
of  law  is  maintained  by  the  one  party  and  is  controverted  by  the  other. 
They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

589.  (162.)  An  issue  of  law  arises  upon  a  demurrer  to  the  complaint  or 
answer,  or  to  som^part thereof. 

590.  (153.)  An  issue  of  fact  arises: 

1.  tJpon  a  material  allegation  in  the  complaint  controyerted  by  the 
answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is  joined 
thereon. 

591.  (154.)  An  issue  of  law  must  be  tried  by  the  court,  unless  it  is 
referred  upon  consent. 

592.  (155.)  In  actions  for  the  recovery  of  specific  real  or  personal  prop- 
erty, with  or  without  damages,  or  for  money  claimed  as  due  upon  contract, 
or  as  damages  for  breach  of  contract,  or  for  injuries,  an  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is  ordered, 
as  provided  in  this  Code.  Where  in  these  cases  there  are  issues  both  of 
law  and  fact,  the  issue  of  law  must  be  first  disposed  of.  In  other  cases, 
issues  of  fact  must  be  tried  by  the  court,  subject  to  its  power  to  order  any 
such  issue  to  be  tried  by  a  jury,  or  to  be  referred  to  a  referee,  as  provided 

in  this  Code.     [Approved  March  24;  effect  July  1,  1874.  ] 
'Waiver  of  jury  trial,  631. 


Reference,  63S-646. 

Trial  by  jury,  600-628. 

Court,  trial  by,  631-636. 

Bqtiity  oases.  This  section  recognizee  a 
distinction  hetween  law  and  equity  cases. 
The  former  are  to  he  tried  hy  a  jury  if  either 
party  desires  it.  The  District  Courts  are 
always  open  for  hearine  equity  cases,  76.  If 
an  equitable  defense  is  pleaaed  to  an  action  at 
law,  the  defense  shoula  first  be  passed  upon 
by  the  court.  Dvff  v.  Fvihtr^  15  Cal.  379.  If 
the  coyrt  should  refuse  the  relief,  it  will  have 
the  issues  at  law  tried  as  usual.  W^bw  v. 
MarshaU,  19  Cal.  457;  MaHm  v.  Zellerbach,  38 
CaL  319.  A  judgment  which  might  have 
befen  rendered  without  a  jury  is  not  vitiated 
because  based  on  a  verdict  Pfvfftr  v.  Bhein, 
13  CaL  644.    An  objection  that  an  equitable 


defense  was  not  first  disposed  of  cannot  be 
raised  in  the  Supreme  Court  for  the  first  time: 
Tormey  v.  Peiree,  42  Cal.  338;  nor  an  objec- 
tion that  one  of  two  counts  in  a  complaint 
should  not  have  been  tried  by  a  jury.  jBaker 
V.  Joaephj  16  CaL  173.  It  is  only  when  the 
evidence  is  very  contradictory  ana  the  ques- 
tion turns  upon  the  relative  credibility  of  wit- 
nesses, or  in  such  exceptional  instances,  that 
the  aid  of  a  jury  is  required  in  equity  cases. 
Weber  v.  MarshaU,  19  Cal.  457.  The  findinn 
of  a  jury  in  an  equity  case  are  merely  aa- 
visory  to  the  court,  and  if  adopted  by  it  are 
the  rnidines  of  the  court.  In  an  e<iui^  case 
where  only  some  issues  are  submitted  to  a 
jury  the  trial  is  not  terminated  when  they 
render  a  verdict,  but  when  the  court  renders 
a  judgment,  and  therefore  the  time  for  mov- 
ing for  a  new  trial  does  not  commence  run- 
ning from  the  verdict  but  from  the  decision, 
659.  Bates  v.  Gage,  49  Cal.  126.  In  an  equity 
case  the  facts  should  be  found  by  the  court,  or 
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specially  by  a  joiy  under  an  order  of  the 
court;  and  if  the  issues  are  submitted  gen- 
eraUy  to  a  jury,  and  a  general  judgment  is  en- 
terea  thereon,  the  court  has  power  to  set  aside 
the  judgment  on  motion  for  a  new  trial,  but  it 
Is  unnecessary  to  grant  a  new  trial,  for  the 
court  can  find  the  facts  on  the  testimony  taken, 
or  open  the  case  and  take  further  testimony, 
and  then  find  the  facts  and  render  judgment, 
and  the  former  testimony  need  not  be  retaken. 
WmgcUe  v.  Ferris,  50  Cal.  105.  If  defendant's 
answer  sets  up  a  legal  and  equitable  defense, 
and  he  goes  to  trial  without  a  jury,  he  will  be 
taken  to  have  elected  £b  take  equitable  relief, 
and  cannot  complain  that  the  trial  was  with- 
out a  jury.     Bodiey  v.  Ferguson,  30  CaL  519. 


Fraud.  It  seems  that  an  action  involving 
questions  as  to  fraud  should  be  tried  by  a  jury. 
Davis  V.  Sobinson,  10  CaL  412. 

Xasuea  of  la^"  and  fact.  On  appeal,  if 
nothing  is  said  in  the  record  on  the  subject,  it 
will  be  presumed  that  the  issues  of  law  were 
disposea  of  by  overruling  the  demurrer,  or 
that  they  were  waived.  Brooks  v.  Dougkiss,  32 
Cal.  212.  But  the  record  ought  to  disclose  the 
disposition  made  of  the  demurrer  or  its  aban- 
donment, and  if  the  cause  was  tried  hv  a  jury 
their  verdict,  or  if  by  the  oourt  its  nndmgs. 
Huse  V.  Moore,  20  Cal.  116. 


C03.  (156.)  The  clerk  must  enter  causes  upon  the  calendar  of  the  court 
according  to  the  d^te  of  issue.  Causes  once  placed  on  the  calendar  for  a 
general  or  special  term,  if  not  tried  or  heard  at  such  term,  must  remain 
upon  the  calendar  from  court  to  court,  until  finally  disposed  of. 

Bffandamiis  to  compel  clerk  to  perform  his  duty,  1085. 

594.  (167.)  Either  party  may  bring  an  issue  to  trial,  or  to  a  hearing, 
and  in  the  absence  of  the  adverse  party,  unless  the  court,  for  good  cause, 
otherwise  direct,  may  proceed  with  his  case,  and  take  a  dismissal  of  the 
action,  or  a  verdict,  or  judgment,  as  the  case  may  require. 

Belay,  eto.,  dlamiual  for,  406  n.  This  is 
a  question  for  the  sound  discretion  of  the 
court  Allowing  an  action  to  rest  for  two  years 
and  eight  months  after  summons  issued,  'with- 
out service,  justifies  the  court  in  dismissing. 
If  notice  of  motion  to  dismiss  is  ffiven  in  such 
a  case,  before  service,  and  plaintiff  then 
serves,  the  summons,  and  enters  default,  but 
does  not  enter  up  judgment,  this  does  not 
preclude  the  court  rrom  dismissing;  and  the 
dismissal  takes  effect  by  relation  baick  to  the 
service  of  the  notice  of  motion.  Grigsby  v. 
^opa  Co.,  36  CaL  585;  and  see  Carpentier  v. 
Miniurn,  39  C^  450;  Eldridge  v.  Kay,  45  CaL 
50. 

If  demurrers  are  suffered  to  rest  for  three 
years,  the  court  may  overrule  them  for  want 
of  prosecution;  but  the  presumption  is  that  a 
demurrer  is  overruled  on  the  merits.  Ander- 
«m  ▼.  Fisk,  36  CaL  625.     If  after  reversal  of 


a  judgment  obtained  by  the  plaintiff,  he 
neglects  for  fourteen  years  to  see  that  the 
remittitur  is  filed  in  the  court  below,  and  to 
brin^  the  cause  on  for  trial,  the  court  may 
dismiss  the  action.  Ckipman  v.  HUbherd,  4kJ 
Cal.  638. 

Where  fictitious  defendants  are  named,  a 
person  not  named  and  served,  and  who  has 
not  appeared,  nor  asked  to  be  made  a  part^, 
cannot,  thoueh  owner  of  land  embraced  within 
the  tract  sued  for,  move  to  dismiss  as  to  such 
land.   SoiiU  v.  BiJUngs,  42  Cal.  285. 

Answer,  service  o(  where  plaintiff  cannot 
be  found,  465. 

Borprlse,  setting  aside  judgment  for,  473 
and  notes. 

New  trial,  657  and  notes. 


585.  (158.)  A  motion  to  postpone  a  trial  on  the  ground  of  the  absence 
of  evidence  can  only  be  made  npon  affidavit,  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  dae  diligence  has  been 
used  to  procure  it.  The  court  may  also  require  the  moving  party  to  state, 
upon  affidavit,  the  evidence  which  he  expects  to  obtain;  and  if  the  adverse 
party  thereupon  admit  that  such  evidence  would  be  given,  and  that  it  be 
considered  as  actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed. 

Costs^  1029. 


Discretion,  granting  or  refusing  continu- 
ance is  matter  of.  Musgrove  v.  Per&ns,  9  CaL 
212;  Griffin  v.  Polkmws,  20  Cal.  181;  People 
V.  Oauni,  23  CaL  157. 

It  is  said  that  even  when  the  action  of  the 
court  below  approaches  nearly  to  an  arbitrary 
exercise  of  its  discretion,  it  will  not  be  re- 


viewed unless  there  has  been  a  motion  for  a 
new  trial,  and  the  application  supported  by 
the  affidavits  of  the  absent  witnesses,  if  they 
can  be  obtained;  and  if  not,  then  by  a  showing 
that  they  cannot  be  obtained.  Pilot,  etc,  Co, 
V.  Chapman,  11  Cal.  161. 


Bad  faith,  eto.    In  a  criminal  case  if  the 
least  suspicion  of  the  good  faith  of  the  ap« 
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plication  appear,  the  court  may  refuse  a  con- 
tinuance. People  V.  Mortimer,  46  Cal.  114. 

Depoflitionfl.  It  is  not  error  to  refuse  a 
continuance  to  enable  a  defendant  to  have 
the  deposition  of  an  absent  witness  taken, 
where  it  does  not  appear  that  his  proof  would 
constitute  any  defense:  Hawley  v.  Stirling,  2 
Cal.  473;  nor  where  there  has  been  delay  in 
making  the  application.  Everv  consideration 
requires  that  tne  parties  shoula  be  held  to  the 
strictest  diligence.  Pieraon  v.  Holhrooh,  2  CaL 
598. 

Partjr,  absence  ol  It  is  not  an  abuse  of 
discretion  to  refuse  a  continuance  on  the 
ground  of  the  voluntary  absence  of  a  party 
on  important  business.  WilMnaon  v.  Parrot, 
82  Cal.  102. 

CoiuiBel,  slckneu  of,  is  sufficient  ground 
for  a  continuance  if  the  party  has  merits, 
People  V.  Logan,  4  Cal.  190  (criminal  case),  for 
time  enough  at  least  to  enable  other  counsel 
to  study  the  case.  Hiompaony^  Thornton,  41 
Cal.  626. 


Couneel,  mistake  o(  in  advising  client  not 
tolprepare  for  trial  pending  appeal  is  no  ground : 
Mmgrove  v.  Perkins,  9  CaL  212;  nor  mistake 
as  to  the  time  of  the  case  coming  on.  Lightner 
V.  Menzel,  35  CaL  452. 

Counsel,  absence  ol  The  discretion  of 
the  court  below  will  not  be  reviewed  on  its  re- 
fusal to  set  aside  a  judgment  for  the  absence 
of  the  attorney  at  the  time  of  trial.  HaigfU  v. 
Oreen,  19  CaL  118. 

Affidavits,  w^hat  they  must  sbo^.  That 
the  evidence  to  be  procured  is  not  merely 
cumulative  (•'.  e.,  to  the  same  point  as  other 
evidence  at  hand,  1838).  People  v.  Thompson, 
4  Cal.  241.  Due  diligence,  and  of  what  it  con- 
sisted. People  V.  Thompson,  4  CaL  241;  Lea- 
tinaky  v.  White,  45  CaL  280.  There  must  be 
no  neglect,  but  promptness  in  subpcenaing 
witnesses,  or  taking  their  depositions.  Frank  v. 
Brady,  8  CaL  48;  People  v.  Quincy,  8  Cal.  89; 
Jacks  V.  Buell,  47  CaL  162.  The  party  must 
have  resorted  to  the  legal  means  to  procure 
the  evidence.  KidUandv,  Sedgwick,  17  CaL  128; 
People  V.  Jocelyn,  29  CaL  563.    There  should 


be  some  satisfactory  assurance  that  the  evi* 
dence  wHl  be  forthcoming  at  a  certain  subse- 
quent time.  Harper  y.  Lamping,  33  CaL  646; 
PecpU  V.  A^mauer,  47  Cal.  98;  People  v.  Ah 
Fat,  48  Cal.  63.  The  facts  expected  to  be 
proved,  and  that  other  persons  who  can  be 
reached  by  the  process  of  the  court  cannot 
prove  them,  should  be  shown:  Pierce  y.  Payne, 
14  CaL  420;  Petmle  v.  Oatmt,  23  CaL  157; 
Pope V. Dalton, 31  Cal. 218;  Carey y.  P., etc.,  Co, , 
33  Cal.  697;  PeopU  v.  Mdlon,  40  CaL  653; 
(although  the  section  seems  to  give  the  court 
an  option  as  to  requiring  the  moving  part^  to 
show  the  evidence  he  expects  to  obtain). 
The  evidence  must  be  shown  to  be  material: 
People  V.  WUUams,  43  Cal.  344;  and  it  must 
appear  that  the  witnesses  absent  cannot  be 
reached  by  attachment  People  y.  Weaver,  47 
CaL  106. 

Admission  by  adverse  party.  In  the 
case  of  an  absent  witness  the  admission  is  not 
sufficient  unless  it  cover  all  the  material  facts 
to  which  the  moving  party  expects  the  wit- 
ness to  testify.  Peck  v.  Lovett,  41  CaL  521. 

Stipulation  in  writing,  283  n.,  p.  98. 

Qenerally.  If  the  party  does  not  move  for  a 
continuance  he  waives  his  want  of  prepara- 
tion, and  cannot  move  for  a  new  trial  on  that 
eround.  Turner  v.  Morrison,  11  CaL  21.  Un- 
less indeed,  he  has  used  due  diligence,  but 
did  not  know  the  facts  till  afterwaixis.  Spen^ 
eery.  Vigneaux,  20  Cal.  450.  Leave  to  set 
aside  a  voluntary  nonsuit  on  affidavits  is  noth- 
ing but  permission  to  move  for  a  new  trial, 
and  the  provisions  regarding  new  trials  (656 
et  seq,)  must  be  strictly  complied  with.  Whq>- 
fey  V.  Dewey,  17  Cal.  316.  Where  in  a  crimi- 
nal case  it  appeared  that  the  absent  witness 
was  a  fugitive  from  justice,  and  could  not 

Erobably  be  produced  at  the  next  term,  but 
is  deposition  had  been  taken  before  the  ex- 
amining court,  and  defendant  might  have 
used  it,  the  court  declined  to  interfere  with  an 
order  refusing  a  continuance.  People  v.  Cleve" 
land,  49  CaL  580. 

Ibeoeptions,  bill  of,  is  the  only  mode  of  re- 
viewing refusal  to  grant  a  continuance.   Jaeks 
.  Y.  BiM,  47  Cal.  162. 


686.  (664.)  The  party  obtaining  a  postponement  of  a  trial  in  any  court 
of  record  must,  if  required  by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  adverse  party,  who  is  in  attendance,  be  then 
taken  by  deposition  before  a  judge  or  clerk  of  the  court  in  which  the  case 
is  pending,  or  before  such  notary  public  as  the  court  may  indicate,  which 
must  accordingly  be  done;  and  the  testimony  so  taken  may  be  read  on 
the  trial,  with  the  same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 

Depositions,  In  the  State,  2019-2021,  2031-2038. 
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CHAPTER  IV- 

TRIAL  BY  JURY. 

Abticle    I.  Formation  of  Jury 600-604 

11.  Conduct  op  the  Trial 607-619 

IIL  The  Verdict. 624-628 


•     ARTICLE  I. 

formation    of  the  JT7RY. 


SEa  600.  Jury,  bow  drawn. 


'.  Jury, 
601.  Challenges.     Each  party  entitled 
to  four  peremptory  chaUenges. 


Sec.  602.  Grounds  of  challen^. 

603.  Challenges,  how  tried. 

604.  Jury  to  oe  sworn. 


GOO.  (159.)  When  the  action  is  called  for  trial  by  jnry,  the  clerk  must 
draw  from  the  trial  jury  box  of  the  court  the  ballots  containing  the  names 
of  the  jurors,  until  the  jury  is  completed,  or  the  ballots  are  exhausted. 

'Waivsr  of  jury  trial,  631. 

Jnroni  genoraUy,  190-254. 

Jnroiv,  who  are  competent,  198-9.    Exemptions  and  excnses,  200-202.    Twelve,  unless 
parties  agree  on  less,  194. 

601.  (161.)  Either  party  may  challenge  the  jurors,  but  where  there  are 
several  parties  on  either  side,  they  must  join  in  a  challenge  before  it  can 
be  made.  The  challenges  are  to  individual  jurors,  and  are  either  per- 
emptory or  for  cause.  Each  party  is  entitled  to  four  peremptory  chal- 
lenges. If  no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commencing  with  the  plaintiff. 

[Approved  March  24;  effect  July  1,  1874.] 


Irresolailty  must  be  taken  advantage  of 
at  the  trial,  or  is  waived,  e.  g.,  where  a  juror 
was  not  on  the  venire.  Thrall  v.  Smiley,  9  Cal. 
637;  People  v.  Stonecifer,  6  CaL  411.  Unless 
the  irregularity  ^oes  to  the  merits  of  the  trial, 
or  leads  to  the  inference  of  improper  influ- 
ence, the  verdict  will  not  be  disturbed,  657 
and  notes.  ThraU  v.  Smiley,  9  CaL  537;  King 
▼.  Hu$U,  4  Bam.  &  Aid.  430;  United  States  v. 
CHberi^  2  Sum.  19;  People  v.  Rameom,  7 
Wend.  417;  Ambush  v.  Hadley,  4  Pick.  38; 
CcmmomoeaUh  v.  Norfolk,  5  Mass.  435;  Page 
V.  Danwrs,  7  Metcalf,  327.  A  qualified  juror 
may  be  rejected  and  still  a  jur^  of  lawful  men 
obtained.  In  a  criminal  case,  it  was  held  that 
the  defendant  had  not  the  right,  under  all  cir- 
camstanoes,  to  have  on  the  jury  the  first  juror 
called,  etc.  People  v.  Areeo,  32  CaL  40;  U,  S. 
▼.  CorneU,  2  Mas.  91. 


QucatloniDg  jtiront  Each  party  has  a 
right  to  put  pertinent  questions  to  show 
grounds  for  challenge  for  cause,  and  also  to 
elicit  facts  to  enable  him  to  decide  whether 
peremptorily  to  challenge.  Watson  v.  Whitney, 
23  Cal.  379.  Each  party  may  examine  tne 
whole  twelve  before  challenKing  any  perempto- 
rily, and  if  some  are  excused  for  cause,  the  defi- 
ciency must  be  supplied  with  other  names, 
who  may,  in  Uke  manner,  be  examined,  untU 
there  are  twelve,  adjudged  by  the  court  to  be 
competent;  and  thereupon  each  party  may 
peremptorily  challenge,  out  he  cannot  be  re- 
quired to  do  so  before.  Taylor  v.  W,  P.  R.  R. 
Co,,  45  Cal.  330;  People  v.  Scoggins,  37  CaL 
680. 


002.  (162.)  Challenges  for  cause  may  be  taken  on  one  or  more  of  the 
following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  Code  to  render 
a  person  competent  as  a  juror  ; 

2.  .Consanguinity  or  affinity,  within  the  fourth  degree,  to  any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  agent,  to  either  party,  or  being  a 
member  of  the  family  of  either  party,  or  a  partner  in  business  with  either 
party,  or  surety  on  any  bond  or  obligation  for  either  party; 
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4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous  trial 
between  the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action,  except  his  interest  as  a  member  or 
citizen  of  a  municipal  corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of  the 
action,  founded  upon  knowledge  of  its  material  facts,  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity  against 

or  bias  to  or  against  either  party.     [Approved  March  24;  effect  July  1,  1874.] 

an  opinion  as  to  the  |^ilt  or  innocence  of  the 
accnsed;'*  that  he  helieved  what  he  had  heard 
at  the  time,  and  if  the  facts  turned  out  the 
same,  ''his  opinion  was  formed."  The  court 
held  the  juror  was  not  disqualified.  People  v. 
WiUiama,  17  CaL  142;  Pe^  v.  HeynokU,  16 
CaL  128. 

A  challenge  was  held  properly  overruled 
where  the  juror  said  that  ne  had  formed  an 
opinion,  hut  it  was  not  an  unqualified  one. 
People  y.  Symmda,  22  Cal.  348.  A  settled 
conviction  is  necessary  to  an  unqualified 
opinion.  People  v.  King^  27  Cal.  512;  People 
y.  Murphy,  45  CaL  141;  People  v.  Johns^n^ 
46  Cal.  78. 

Where  a  juror  in  a  criminal  proceeding, 
upon  examination  as  to  his  qualification, 
states  that  he  has  formed  a  fixed  decided 
opinion,  a  subsequent  statement  by  him  on 
cross-examination,  that  his  opinion  is  not  an 
unqualified  one,  and  that  he  could  render  a 
veraict  according  to  the  evidence,  will  not  re- 
move his  disabuity.  People  y.  Weil,  40  CaL 
268. 

Where  it  appeared  that  the  Juror  did  not 
understand  the  word  "unqualified,"  but  said 
he  had  an  unaualified  opinion,  whereas  he 
really  had  not,  ne  was  held  competent  People 
y.  Broum,  48  CaL  254. 


ChaUenge  for  oaaae  generaUy.  The 
cause  must  be  specifically  stated.  Paige  v. 
0*Neal,  12  CaL  492;  Peo^  y.  Dick,  37  Cal. 
279;  People  v.  Ren/row,  41  Cal.  38;  2  Orahamon 
New  Tnals  (Waterman's  edition),  473;  Mann 
y.  Olover,  2  Green  N.  J.  R.  195.  That  a  jury 
has  just  tried  a  case  involving  the  liability  of 
defendant  for  a  similar  cause  of  action,  de- 
pending on  the  same  general  considerations, 
does  not  render  the  jury  or  an  individual  ju- 
ror incompetent.  Aigier  v.  "  Maria,"  14  Cfal. 
167.  If  tne  challenge  is  disallowed,  the 
party  is  not  prejudiced  unless  his  peremptory 
challenges  were  exhausted  when  the  full  panel 
was  sworn.  People  v.  McOtmgiU,  41  CaL  429. 

Competent  joron,  198. 

Incompetent  juroni,  199. 

Ssemptloas  and  ezcuaee,  200. 


Congangninlty,  etc.,  170  il 

irnqnaUfied  opinion,  etc.,  having.  The 
words  now  are  "having"  simply,  instead  of 
"having  formed  or  expressed,''  as  formerly. 
Under  the  former  statute,  two  jurors  who 
had  formed  an  opinion  as  to  the  validity  of  a 
title  uoder  which  defendant  claimed,  were 
held  incompetent  White  y.  Moses,  11  CaL  69. 
Where  it  came  out,  after  a  juror  had  been 
accepted  by  both  parties,  but  not  sworn,  that 
his  mind  had  been  made  up  previously  to  the 
triid,  and  being  then  challenged,  the  court 
excused  him,  it  was  held  no  error.  Orady  y. 
Early,  18  Cal.  108. 

The  following  decisions  in  criminal  cases 
throw  some  Ught  on  the  construction  of  sub- 
division 6  of  this  section:  A  juror  stated 
that  from  what  he  had  heard  he  had  "formed ' 


Bias.  If  a  juror  say,  that  if  the  evidence 
was  evenly  balanced  he  would  incline  to  one 
side,  but  he  would  decide  the  case  against 
them  if  the  testimony  was  against  them,  that 
is  not  bias.  McFadden  v.  WaUace,  38  CaL  52. 
The  decision  of  the  court  upon  the  challenge 
of  a  iuror  is  a  decision  as  to  fact,  not  law, 
and  the  Supreme  Court  would  not,  except  in 
the  clearest  case,  interfere  with  its  decision. 
Trenor  y.  C,  P.  H.  -R.  Co,,  50  CaL  230. 


608.  (163.)  Challenges  for  cause  must  be  tried  by  the  court.  The 
juror  challenged,  and  any  other  person,  may  be  examined  as  a  witness  on 
the  trial  of  the  challenge. 

Juror  is  presumed  oompetent,  and  much  weight  is  to  be  attributed  to  the  yiews  of  the 
court  below.  People  y.  Brotherton,  47  CaL  396. 

Examination  of  juror,  601  n. 

604.  (160.)  As  soon  as  the  jury  is  completed,  an  oath  must  be  admin- 
istered to  the  jurors,  in  substance,  that  they  and  each  of  them  will  well 
and  truly  try  the  matter  in  issue  between ,  the  plaintiff,  and ,  de- 
fendant, and  a  true  verdict  render  according  to  the  evidence. 

Sworn,  when  to  be,  601  n. 
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ARTICLE  n. 

OONDUCT  OF  THE  TRTAL. 


Sec.  607.  Order  of  proceeding  on  trial 

608.  Chaige  to  the  jury.     Court  must 

furnish  in  writing,  upon  request, 
the  points  of  law  contained  there- 
in. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to 

separate. 

612.  Jury  may  take  with  them  certain 

papers. 

613.  Deliberation   of    jury,    how    con- 

ducted. 

614.  May  come  into  court  for  further  in- 

structions. 


Sec*  615.  Proceedings  in  case  a  juror  become 
sick. 

616.  When  prevented  from  giving  ver- 

dict, the  cause  may  be  again 
tried. 

617.  While  j  ury  are  absent,  court  may  ad- 

journ from  time  to  time.  Sealed 
verdict.  Final  adjournment  dis- 
charges the  jurv. 

618.  Verdict,  how  declared.    Form  of. 

Polling  the  jury. 

619.  Proceedings  when   verdict   is   in- 

formaL 


PB0CEXDING6,  Sto.,  ON  TRIAL.— Amendments,  478.  Arguments,  607.  Charge  to  Jurjr, 
608-9.  Contempts,  1209-1222.  Continuanoe,  696-6.  Crim.  Con.,  Private  TYial,  126. 
Damages,  Interest,  etc.,  426  n.  Divorce,  Private  Trial,  126.  Mther  party  may  briiag  on 
Trial,  694.  Brrars  to  be  disregarded,  476.  Exceptions,  64&-663,  and  notes.  Fact,  ques- 
tions of,  are  for  Jury,  2101.  Insx>eotion  of  Writings,  1000.  Instructions  to  Jury,  608-9. 
Judge,  disqualification  of;  170.  Judgment  on  Pleadings,  68l3  n.  Iianguage  of  Prooeed- 
ings,  186, 1066.  Iaw,  questions  of,  are  fir  Court,  2102.  Marriage,  breach  of  promise  of. 
Private  TMal,  126.  Nonsuit,  eto..  681.  Phonographic  Reporters,  269-274.  Place  of 
TVial,  392-400.  Pleadings,  oonstruotion  of,  462-466.  Proof,  etc.,  order  of,  607,  2042. 
Reference,  by  consent,  638 ;  compulsory,  639.  Seduction,  Private  Trial,  126.  Title  of 
Papers,  defective.  1046.   Variance,  469-471.   Verdict,  624-8.   View  by  Jury,  610. 

SVIDICNCE.— Admissibility  is  for  Court,  2102.  Allegations,  material  only  need  be  proved, 
1867.  Burden  of  Proof,  1869,  1981.  Declarations,  Acts.  Admissions,  etc.,  1848,  1864, 
1870.  ss.  2-8.  Estoppel,  1962,  1978.  Indispensable  Evidence,  including  Statute  of 
F^uds,  etc.,  1967-1974.  Judicial  knowledge,  1876;  Jury  to  accept,  2102.  Presump- 
tions, 1967-1963.  Offer  to  compromise,  997, 2074, 2078.  Proof,  order  of,  2042.  Rele- 
vancy, collateral  fiusts,  1868,  1870.     Tender,  2076. 

WITNESSES.— Affidavits,  2009-2016.  All  Persons  may  be,  1879;  including  Judge,  1888; 
ezoeptions,  1880-1;  must  be  sworn,  or  affirm,  1846.  Answer,  Witness  must,  2066. 
Arrest  of  Witness,  2070.  Common  reputation,  testimony  as  to,  1870,  S.  11.  Compelling 
attendanoe,  1986-1997, 2064.  Credibility,  1847.  1870,  S.  16.  Cross-Ezaminatian,  2048. 
Dexx)sitiaii8,  2019-2038 ;  perpetuating  testimony,  2083-9.  Direct  Examination,  2046. 
Excluding  Witnesses  from  CourVroom,  2043.  Experts,  1870,  S.  9  Impeaching,  and 
evidence  of  good  character,  2049-2064.  Insanity,  etc.,  opinion  as  to,  1870,  S.  10. 
Interpreters,  1884.  Iieading  questions,  2046.  Uode  of  Interrogation,  2044.  Oaths, 
2093-7.  One  Witness  sufficient  to  prove  a  tact,  except  Peijury  and  Treason,  1844. 
Personal  knowledge.  Witness  must  testify  as  to,  1846.  Presumed  to  si)eak  truth; 
repelling  presumption;  credibility  for  Jury,  1847.  Protection  of  Witnesses,  2066. 
Refreshing  memory,  2047.  Testimony,  Clerk  to  take  down,  if  no  shorthand  reporter, 
1061.  Ussge,  testimony  as  to.  1870,  S.  12.  Writing  shown  to  Witness,  other  side  may 
see,  2064. 

WRITINOS.— Agreement  reduced  to,  1866.  Common  reputation,  monuments,  frmiily  books,  eto., 
1870,  8-  13.  Conslaruction,  1867-1866;  is  for  Court,  2102;  Descriptive  part  of  Convey- 
ances of  real  property,  2077.  Contents  of  document,  1866, 1870,  S.  14.  I^asures,  1982. 
Inspection,  1000.  Private  writings,  1929-1961.  Public  writings,  1892-1926.  Receipts, 
2076. 

iffATTCRlAli  OBJECTS.— Oenerally,  1964. 

JUDICIAL  ENOWX«EDOE.— Generally,  1876.   Jury  to  accept,  2102. 

007.  When  the  jury  has  been  sworn,  the  trial  must  proceed  in  the  fol- 
lowing order,  unless  the  judge,  for  special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  produce  the 
eTidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evidence  in 
support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evidence  only, 
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nnless  the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them 
to  offer  evidence  upon  their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the 
jury  on  either  side  or  on  both  sides  without  argument,  the  plaintiff  must 
commence,  and  may  conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  appear  by  different 
counsel,  the  court  must  determine  their  relative  order  in  the  evidence  and 
argument; 

6.  The  court  may  then  charge  the  jury. 


Txlcds,  separate.  Where  land  in  contro- 
versy consisted  of  three  distinct  parcels,  and 
defendants  in  possession  of  each  tract  relied 
upon  a  different  source  of  title,  the  Supreme 
Court  said,  had  the  defendants  moved  for  sep- 
arate triab,  it  would  have  heen  the  duty  of 
the  court  to  have  granted  them,  or  the  court 
might  have  done  so  of  its  own  motion.  Judaon 
v.  MaUoy,  40  Cal.  906. 

Order  of  proof  is  suhject  to  the  regulating 
discretion  of  the  court.  lAck  v.  Diaz,  37  GaL 
445.  A  party  may  introduce  his  proof  in  his 
own  order:  Oordon  v.  Searing,  8  Cal.  60; 
Palmer  v.  McCafferty,  15  CaL.334;  so  long  as 
the  proof  is  relevant,  and  not  incompetent. 
CroaeU  v.  Whelan,  44  CaL  202. 

luaee,  proofs  rnnvt  be  oonfined  to,  1868- 
1870. 

Begin,  who  to.  It  has  been  said  that  the 
plaintiff  always,  in  contemplation  of  law,  has 
the  affirmative,  and  has  the  right  to  open  and 
conclude.  Benham  v.  RotDtf  2  CaL  408. 

DeliBziae,  oroM  -  oompUdnt,  etc.  If  de- 
fendant do  not  introduce  evidence  in  support 
of  a  cross-complaint,  until  both  parties  nave 
submitted  the  case  on  the  original  cause  of 
action,  it  is  in  the  discretion  of  the  court 
whether  defendant  may  reopen  the  case  for 
the  introduction  of  proof  in  support  of  the 
cross-complaint  Miller  v.  Sharp,  49  Cal.  235. 
If  plaintiff  amends,  but  the  amendments  do 
not  change  the  issues,  this  does  not  necessa- 
rily entitle  defendant  to  reopen  the  case,  and 
give  fresh  evidence.  Jhrtns  v.  Adler,  33  CaL 
608. 

Omiflsioiie,  enppljrliis.  The  court  may,  in 
its  discretion,  allow  the  parties  to  supply 


omissions,  after  motion  for  nonsuit:  Abbey, 
etc.,  Aas'n  v.  WiUard,  48  Cal.  617;  and  other- 
wise: FooU  V.  Richmond,  42  Cifl.  439;  Reed  v. 
dark,  4n  Cal.  202.  Priest  v.  Union  C.  Co.,  S 
Cal.  170;  and  the  court  should  be  liberal: 
Ca§e^  V.  Le  Roy,  38  Cal.  699.  But  a  party  has 
no  right  to  keep  back  his  testimony  for  the 
purpose  of  drawing  out  the  other  side.  Kohler 
V.  W,  F,  <k  Co.,  26  Cal.  613.  The  court  was 
held  to  have  acted  erroneously  in  refusing  to 
allow  a  witness  to  be  recalled,  where  counsel 
stated  that  he  would  testify  to  certain  mate- 
rial facts  which  had  come  t<>  their  knowledge 
since  the  close  of  their  case,  in  a  case  where 
the  recalling  would  have  worked  no  suipriae 
on  the  other  side.  Barry  v.  Bennett,  45  Cat  80. 

Rebattiii§;  The  partry  upon  whom  is  the 
burden  of  proof,  on  each  issue,  is  it  seems  en- 
titled to  oner  rebutting  proof  on  such  issue. 
Lisman  v.  Early,  15  CaL  199;  Abbey,  etc.,  Ass^n 
v.  WiUard,  48  Cal.  617;  and  see  Cowen*a  Treat, 
992;  Cowemk  HiU's  Notes  toPhilL  Ev.  711,  718; 
and  the  cases  cited  in  Shepard  v.  Potter,  4 
Hill,  204.  A  party,  the  credibilitv  of  whose 
witnesses  is  sought  to  be  impeadaed  by  evi- 
dence against  tneir  character,  may  rebut^ 
2053.  Wade  v.  Thayer,  40  Cal.  583.  It  is  not 
error  to  refuse  to  allow  plaintiff  to  recaU  a 
witness  in  rebuttal  solely  to  contradict  a  wit- 
ness for  defendant  on  a  point  upon  which 
^aintiff^s  witness  has  already  testified. 
Phelps  V.  McOloan,  42  Cal.  299. 

ArgnmentB.  Reading  law  to  the  jury  is 
as  a  general  rule  objectionable,  but  it  may  be 
read  b^  way  of  illustration,  subject  to  the 
sound  discretion  of  the  court.  People  v.  Ander* 
son,  44  CaL  70. 

Charge  to  Jtuy,  608-9. 


608.  (165.)  In  charging  the  jury  the  court  may  state  to  them  all  matters 
of  law  which  it  thinks  necessary  for  their  information  in  giving  their  ver- 
dict; and,  if  it  state  the  testimony  of  the  case,  it  must  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact.  The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  statement  in  writing 
of  the  points  of  law  contained  in  the  charge,  or  sign,  at  the  time,  a  state* 
ment  of  such  points  prepared  and  submitted  by  the  counsel  of  either  party. 

Xnstractioiie  to  Jury,  609  n. 

609.  Where  either  party  asks  special  instructions  to  be  given  to  the 
jury,  the  court  must  either  give  such  instruction,  as  requested,  or  refuse 
to  do  so,  or  give  the  instruction  with  a  modification,  in  such  manner  that 
it  may  distinctly  appear  what  instructions  were  given  in  whole  or  in  part. 
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Oonstftatloiial  provlflloii.  Judges  shall 
not  charge  jnries  with  re8f>ect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare 
theUw.  CofMt.  CaL,  Art  VI,  S.  17.  This  pro- 
vision is  violated  whenever  a  judge  so  in- 
structs as  to  take  away  the  jury's  exclusive 
right  to  determine  the  facts.  Ptt^ple  v.  Ybamif 
17  CaL  171.  The  court  must  not  assume  that 
fticts  have  been  proved.  PresUm  v.  Keys,  23 
CaL  ld5;  MiUer  v.  StewaH,  24  CaL  504;  Lev- 
Uzty  V.  Canning,  33  CaL  305.  The  jury  are 
the  proper  judges  of  what  a  witness  has  testi- 
fied to.  WeH  V.  Paul,  22  CaL  494.  The  court 
held  that  a  chai^  to  the  jury  telling  them 
that  in  determining  a  particular  material  issue 
the  court  thought  they  could  "have  no  hesita- 
tion whatever,"  taken  in  connection  with  tiie 
rest  of  the  char;^  was  an  intimation  that  the 
evidence  sufficiently  established  a  fact  in 
question,  and  was  erroneous.  Peoplt  v.  Dick, 
94  Cal.  663.  But  wnere  no  other  conclusion 
can  be  arrived  at  from  the  evidence  the  error 
will  not  justify  a  reversaL  Pico  v.  Stevens,  18 
Cal.  377;  Terry  v,  Sickles,  13  Cal.  427;  Caul- 
JUld  V.  Sanders,  17  CaL  569.  If  facts  are  ad- 
mitted in  the  pleadings  the  jury  should  be  so 
instructed.  Terns  v.  Ifficks,  41  CaL  123.  In 
statine  the  testimony  the  safer  course  is  to  re- 
cite the  lan^nia^  of  the  witness,  but  if  the 
substance  only  is  stated  correctly  it  is  not  er- 
ror. People  V.  Doyeil,  48  Cal.  91. 

Instmotloiis  gvnerally.  Errors  of  law, 
657,  S.  7.  Instructions  which  should  usually 
be  given,  2061,  and  see  2102L  An  instruction 
to  "  take  into  consideration  all  the  case  and  do 
equal  justice  *'  is  toogeneraL  KeUyy. Cunning* 
ham,  1  CaL  367.  The  evidence  must  not  be 
submitted  to  the  jury  with  instructions  to 
consider  it,  "if  they  are  of  the  opinion  it  is 
applicable."  People  v.  Beaver,  49  CaL  57. 
When  the  court  instructs  the  jury  upon  what 
state  of  facts  they  must  find  for  a  party,  ihe 
instruction  should  include  all  the  material 
facts.  Gallagher  v.  Williamson,  23  CaL  334. 
Instfnctions  must  not  be  vagu6:  People  v. 
Best,  39  CaL  692;  nor  contradictory  or  mcon- 
sistent  McCreery  v.  Everding,  44t  Cal.  246; 
People  V.  CampMl,  30  Cal.  312;  Broion  v.  Mc- 
AlUster,  39  CaL  577;  PeopU  v.  Valencia,  43  Cal. 
552;  People  v.  Anderson,  44  Cal.  69.  Must  be 
relevant  to  the  question  before  the  jury.  Bran' 
ger  v.  ChevaUer,  9  CaL  360;  People  v.  Juarez, 
28  CaL  382;  ConUn  v.  S.  F,,  etc.,  B.  B,  Co,,  36 
Cal.  404;  Bowers  v.  Cherokee  Bob,  45  Cal.  496; 
Capuro  V.  Builders'  Ins,  Co,,  39  CaL  123;  Peo- 
»fc  V.  Turley,  50  CaL  469.  It  is  not  error  to  re- 
mae  to  g^ve  an  instruction  which  assumes  a 
fiict  to  exist,  of  which  no  proof  was  intro- 
duced. Crawford  v.  Boberts,  50  Cal.  236.  In- 
structions should  state  the  law  of  the  case  as 
made  by  the  testimony  if  it  is  not  contra- 
dicted. Sperry  Y.  Spaulfung,  45  Cal.  544.     In 


construing  a  charge  it  must  all  be  taken  to- 
gether. Carrington  v.  P.  M,  S,  8,  Co,,  1  CaL 
478. 

BqQit7  case.  On  an  issue  directed  out  of 
equity,  592,  it  has  been  said  that  the  province 
of  the  jury  being  merely  to  find  the  facts  they 
need  not  be  instructed  as  to  the  law.  Domin' 
guez  V.  Dominguez,  7  Cal.  426. 

Iilbel.  It  is  for  the  court  "to  determine  if 
the  alleged  libel  will  bear  a  double  meanings 
one  of  which  is  libelous;  and  then  for  the 
jury  to  determine  in  which  sense  it  was  used. 
The  court  in  so  determining  must  construe 
each  part  of  the  alleged  libel  in  connection 
with  all  the  rest  Van  Vactor  v.  Walh^,  46 
CaL  124. 

MaUoioiu  pToaeoutioii,  426,  n.,  p.  163.  If 
the  judge  is  of  opinion  that  the  facts  admitted 
or  cleany  established  are  not  sufficient  to 
prove  a  want  of  probable  cause,  he  must 
nonsuit  the  plaintm,  or  instruct  the  jury  to 
find  for  the  defendant;  but  if  the  facts  upon 
which  the  question  depends  are  doubtful,  he 
must  instruct  the  jury  that  if  they  find  the 
facts  in  a  certain  manner,  they  do  or  do  not 
amount  to  a  want  of  probable  cause,  and  con- 
sequently will  or  will  not  entitle  the  plaintiff 
to  a  verdict.  Grant  v.  Moor,  29  CaL  651; 
Bulkley  V.  Smith,  2  Duer»  271. 

Special  instmotioiui,  aakiiig.  If  either 
party  deem  any  instruction  appropriate,  he 
must  offer  it:  Petmle  v.  Ah  Wee,  48  CaL  239; 
and  if  a  large  number  of  instructions  are  pro- 
posed, thev  should  be  presented  in  due  time 
for  the  juage  to  investigate  them;  if  not,  it 
seems  it  is  not  error  for  the  judee  to  decline 
to  keep  the  jury  waiting  while  he  examines 
them,  and  he  may  disregard  them.  Anderson 
V.  Parker,  6  CaL  201.  The  court  must  give 
the  instruction  as  it  is,  or  in  a  modified  form, 
or  refuse  it.  Boyce  v.  Cal.  Stage  Co,,  25  CaL 
470;  Long  v.  Bogers,  19  Ala.  321;  King  v. 
Davis,  34  CaL  108.  When  an  instruction 
presents  the  law  accurately,  the  court  should 
always  give  it  in  the  very  words  asked:  People 
V.  WiUiams,  17  CaL  143;  People  v.  Hurley,  8 
CaL  390;  People  v.  BanUrez,  13  Id.  172;  and 
give  the  instruction  as  asked  by  the  PAftv 
rather  than  as  prepared  by  the  court  People 
V.  Murray,  41  Ual.  67.  But  it  is  not  error  to 
add  something,  not  modifying  the  sense,  but 
stating  a  further  germane  principle.  Peopley* 
Davis,  47  CaL  93.  On  refusal  to  ^ve  an  in- 
struction, the  judge  should  state  his  reasons, 
or  it  is  error.  People  v.  Hurley,  8  CaL  391. 
Proposed  instructions  should  not  be  read  in 
the  nearing  of  the  jurv  before  they  are  passed 
upon  by  the  court,  naldie  v.  Doll,  29  CaL 
561;  Exceptions,  646  and  notes. 


610.  When,  in  the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have 
a  yiew  of  the  property  which  is  the  subject  of  litigation,  or  of  the  place 
in  which  any  material  fact  occurred,  it  may  order  them  to  be  conducted, 
in  a  body,  under  the  charge  of  an  officer,  to  the  place,  which  shall  be 
shown  to  them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person,  other  than  the  person  so  ap* 
pointed,  shall  speak  to  them  on  any  subject  connected  with  tiie  trial. 
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A 


Vie^ir.  On  a  criminal  trial,  the  view  is  no 
part  of  the  trial,  and  it  is  a  matter  of  discre- 
tion whether  the  prisoner  he  allowed  to  he 
present.  People  v.  Bormey^  19  Cal.  446.  This 
section  does  not  convert  the  jurv  into  silent 
witnesses;  they  must  decide  on  the  evidence, 
not  upon  their  view.  The  only  ohject  of  the 
view  IS  to  enahle  them  to  understand  the  evi- 
dence. Wright  v.  Carpenter^  49  CaL  609. 
This  section  does  not  authorize  a  view  of 
property  other  than  that  in  litigation.  An 
instruction  that  "the  jury  will  go  with  the 
sheriff,  examine  the  land,  examine  the  quality 


of  the  soil,  and  the  grovFth  upMon  it,  hut  yon 
are  not  to  have  any  conversation  with  each 
other,  or  anyhodv  else,  in  relation  to  the 
quality  of  the  lands,  avoid  forming  an  opinion 
as  to  its  quality  until  you  have  finally  lieard 
all  the  evidence,  and  retired  to  your  jury- 
room  to  consider  a  verdict,"  does  not  author- 
ize the  jury  to  take  into  consideration,  when 
they  shoula  retire  to  the  jury-room,  the  result 
of  their  own  examinations  of  the  land  as  in- 
dependent evidence  in  the  cause.  Wright  v. 
Carpenter,  60  CaL  556. 


611.  If  the  jnrj  are  permitted  to  separate,  either  during  the  trial  or  after 
the  case  is  sabmitted  to  them,  they  shall  be  admonished  by  the  court  that 
it  is  their  duty  not  to  converse  with,  or  suffer  themselves  to  be  addressed 
by  any  other  person,  on  any  subject  of  the  trial,  and  that  it  is  their  duty 
not  to  form  or  express  an  opinion  thereon  until  the  case  is  finally  submit- 
ted to  them. 

612.  (167.)  Upon  retiring  for  deliberation  the  jury  may  take  with  them 
all  papers  which  have  been  received  as  evidence  in  the  cause,  except  depo- 
sitions, or  copies  of  such  papers  as  ought  not,  in  the  opinion  of  the  court, 
to  be  taken  from  the  person  having  them  in  possession;  and  they  may  also 
take  with  them  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themselves  or  any  of  them,  biit  none  taken  by  any  other  person. 

Papers.    The  sworn  statement'  of  an  in-  requirements  of  the  policv,  may  he  taken  by 

sured  as  to  the  nature  and  extent  of  his  losses  the  jury  in  an  action  on  tne  poucy,  where  the 

by  fire,  and  the  certificate  thereto  of  the  jus-  defense  is  founded  on  them.  Clark  v.  Phosmx 

tice   of  the  peace,  made  according   to  the  Ins,  Co,,  36  CaL  168. 

613.  (166.)  When  the  case  is  finally  submitted  to  the  jury,  they  may 
decide  in  court  or  retire  for  deliberation.     If  they  retire,  they  must  be 

^kept  together,  in  some  convenient  place,  under  charge  of  an  officer,  until 
'  they  agree  upon  a  verdict  or  are  discharged  by  the  court.  Unless  by  order 
of  the  court,  the  officer  having  them  under  his  charge  must  not  suffer.any 
communication  to  be  made  to  them,  or  make  any  himself,  except  to  ask 
them  if  they  are  agreed  upon  their  verdict;  and  he  must  not,  before  their 
verdict  is  rendered,  communicate  to  any  person  the  state  of  their  deliber- 
ations, or  the  verdict  agreed  upon. 

Kept  together.  A  new  trial  will  not  be  Commnnioation.  A  new  trial  will  not  be 
granted  on  account  of  a  short  temporary  sep-  granted  because  the  judge  through  the  sheriff 
aration,  if  it  appear  that  injustice  has  not  been  informs  the  jury  that  if  they  do  not  agree  in 
done  by  any  juror  being  improperly  influenced,  five  minutes  they  must  remain  in  the  jury- 
etc.  People  v.  Backus,  5  Cal.  275;  People  v.  room  all  night  People  v.  Hughes,  29  Cal.  25a. 
Bonney,  19  CaL  445;  People  v.  Boggs,  20  Cal. 
435;  People  v.  Brannigan,  21  Cal.  339;  People 
v.  Symonds,  22  CaL  348. 

614.  (168.)  After  the  jury  have  retired  for  deliberation,  if  there  be  a 
disagreement  between  them  as  to  any  part  of  the  testimony,  or  if  they 
desire  to  be  informed  of  any  point  of  law  arising  in  the  cause,  they  may 
require  the  officer  to  conduct  them  into  court.  Upon  their  being  brought 
into  court,  the  information  required  must  be  given  in  the  presence  of,  or 
after  notice  to,  the  parties  or  counsel. 

Holidays,  Sundays,  eto.  Instructions  Attorneys  must  be  present.  In  a  crimi- 
may  he  given  to  juries  deliherating  on,  134,  nal  case  the  ahsence  of  the  defendant's  attor- 
8.  1.  ney,  where  there  was  no  evidence  of  his  having 
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been  notified,  was  held  fatal  error.  People  v.  the  court  reads  to  the  jury  all  the  inRtructions 

Trim,  37  CaL  274;  R^man  v.  Otdnac,  5  Cal.  for  which  they  ask,  it  is  sufficient;  all  the  in- 

148.  structions  need  not  be  read  again.  Hvasell  v. 

"Wliat  instructioiia  should  be  given.    If  Dennison,  45  CaL  338. 

615.  (164.)  If,  after  the  impaneling  of  the  jury,  and  before  verdict,  a 
juror  become  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may 
order  him  to  be  discharged.  In  that  case  the  trial  may  proceed  with  the 
other  jurors,  or  another  juror  may  be  sworn  and  the  trial  begin  anew;  or 
the  juYj  may  be  discharged,  and  a  new  jury  then  or  afterwards  impaneled. 

616.  (169.)  In  all  cases  where  the  jury  are  discharged,  or  prevented 
from  giving  a  verdict,  by  reason  of  accident  or  other  cause,  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  action 
may  be  again  tried  immediately,  or  at  a  future  time,  as  the  court  may 
direct. 

Discharge.    The  court  may  receive  a  ver-  must  adjudicate  this  fact  upon  sozne  kind  of 

diet  or  dischaise  a  jury  on  Sunday  or  a  holi-  evidence,  such  as  their  beine  called  into  court, 

day,   134;   and   may  on    such  day   adjudi-  and  pronouncing  their  inability  to  agree  in 

cate  the   fact  that  the    jury  cannot   agree,  the  presence  of  the  court  and  parties.  People 

People  V.  Lightner,  49  Cal.   228.    The  court  v.  Cage,  48  CaL  326. 

617.  (170.)  While  the  jury  are  absent  the  court  may  adjourn  from  time 
to  time,  in  respect  to  other  business;  but  it  is  nevertheless  open  for  every 
purpose  connected  with  the  cause  submitted  to  the  jury,  until  a  verdict  is    /  ^C^^ 
rendered  or  the  jury  discharged.     The  court  may  direct  the  jury  to  bring 

in  a  sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an  agreement 
during  a  recess  or  adjournment  for  the  day.  A  final  adjournment  of  the 
court  for  the  term  discharges  the  jury. 

Tenn,  close  of.    The  powers  of  the  jury  the  clerk  being  absent,  and  he  gives  it  to  the 

must  terminate    with  those  of     the  court,  clerk,  and  after  the  meeting  of  the  court  the 

People  V.  Cage,  48  CaL  326.     Under  188,  ante,  verdict  is  opened  in  the  presence  of  the  jury 

the  court  can  proceed  with  a  trial,  although  and  read  oy  the  clerk,  without   exception, 

another  term  may  have  commenced;  but  if  tne  there  is  no  error.     Nor  will  it  make  any  dif- 

court   adjourn   the  term  the   jury  are  dis-  ference  whether  the  names  of  the  jurors  were 

charged.  Jolmson  v.  Pacific  C.  Co.,  50  Cal.  649.  not  called,  and  they  were  not  asked  whether 

they  had  agreed  upon  their  verdict,  where  the 

Sealed  verdict.    Where  the  jury  give  a  parties  were  present,  and  took  no  exception, 

sealed  verdict  to  the  officer  in  charge  of  them,  i*aige  v.  O'Neal,  12  Cal.  483. 

618.  (171.)  When  the  jury  have  agreed  upon  their  verdict,  they  must  be 
conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict      J^ 
rendered  by  their  foreman.    The  verdict  must  be  in  writing,  signed  by  the 
foreman,  and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made  '  - 
whether  it  is  their  verdict.     If  any  juror  disagrees,  they  must  be  sent  out 
again;  but  if  no  disagreement  be  expressed,  and  neither  party  requires 

the  jury  to  be  polled,  the  verdict  is  complete  and  the  jury  discharged  from 
the  case.  .  Either  party  may  require  the  jury  to  be  polled,  which  is  done 
by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict.  If  any  one 
answer  in  the  negative,  the  jury  must  again  be  sent  out. 

Agreement.  The  jury  speak  through  disagreement  is  expressed  at  the  time.  JBlum 
their  foreman  unless  the  jury  is  polled;  and     v.  Pate,  20  Cal.  71. 

each  juryman's  assent  is  conclusive,  unless  a        Holida3r8,  etc.    The  court  may  receive  a 

verdict  on  Sunday,  or  other  holiday   134. 

619.  (172.)  When  the  verdict  is  announced,  if  it  is  informal  or  insu£Gi- 
cient,  in  not  covering  the  issue  submitted,  it  may  be  corrected  by  the  jury 
under  the  advice  of  the  court,  or  the  jury  may  be  again  sent  out. 
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ARTICLE    m. 

THE   YEBDIOT. 


Sec.  624.  General  and  special  verdicts  de- 
fined. 
625.  When  a  general  or  special  verdict 
may  be  rendered. 


Sec.  626.  Verdict  in  actions  for  recovery  of 
money  or  on  establishing  coun- 
ter-claim. 

627.  Verdict  in  actions  for  the  recovery 

of  specific  personal  property. 

628.  Entry  of  verdict. 


624.  (174.)  The  yerdict  of  a  jury  is  either  general  or  special.  A  gen- 
eral verdict  is  that  by  which  they  pronounce  generally  upon  all  or  any  of 
the  issues,  either  in  favor  of  the  plaintiff  or  defendant;  a  special  verdict 
is  that  by  which  the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions  of  fact  as  estab- 
lished by  the  evidence,  and  not  the  evidence  to  prove  them;  and  those 
conclusions  of  fact  must  be  so  presented  as  that  nothing  shall  remain 
to  the  court  but  to  draw  from  them  conclusions  of  law. 


Verdict  generaUy.  The  only  object  of 
the  verdict  is  to  express  in  intelligible  lan- 
guage the  lesult  at  which  the  jury  has  arrived. 
A  verdict  that  the  plaintiffs  are  *'  entitled  to 
the  sum  of  92500,  is  equivalent  to  finding 
the  issues  in  favor  of  plaintiffs,  and  assessing 
the  damans  at  that  sum.  Mendelsohn  v. 
Anaheim  Lighter  Co.,  40  CaL  660. 

Issues,  verdict  must  be  within.  Hosa 
V.  Austin,  2  Cal.  192;  Benedict  v.  Bray,  2  CaL 
256;  Perkins  v.  Wilson,  3  CaL  139;  Fairbanks 
V.  Woodhouse,  6  Cal.  435. 

Averments  in  pleadings,  verdict  must 
be  consistent  with.  Tevis  v.  Hicks,  41  CaL 
127;  Lewis  v.  Myers,  3  Cal.  476. 

Special  verdict  must  not  be  equivocal. 
Where  the  question  was  whether  a  person 
had  notice,  an  answer  of  the  jury,  "Yes,  if 
possession  is  notice,"  was  held  neither  to  find 
the  fact  of  possession,  nor  the  time  of  it,  nor 
the  kind  of  possession,  and  was  too  equivocal. 
Woodson  v.  McCune,  17  Cal.  304;  see  also 
Garfield  v.  Knight's  Ferry,  17  Cal.  510. 


Separate  verdicts.  Where  persons  whose 
defenses  are  not  joint  are  joined  as  defendants^ 
and  no  demand  is  made  at  the  close  of  the 
trial  for  separate  verdicts,  and  no  objection 
or  exception  is  taken  to  the  verdict  on  that 
ground  in  time  to  afford  an  opportunity  to 
correct  it,  the  defendants  cannot  afterwards 
object  to  a  joint  verdict.  Anderson  v.  Parker, 
6  Cal.  197;  Hicks  v.  Coleman,  25  CaL  123 
(Ejectment).  Where  defendants  answer  joint- 
ly, and  no  damages  are  claimed,  there  is  no 
necessity  for  separate  verdicts.  MeQarvey  v. 
LUtk,  15  CaL  31. 

SUectment  Where  pkiintiff's  right  ter- 
minated pending  action,  740. 

Improvements,  claim  for,  741. 

Misconduct  of  Jury,  657,  S.  2. 

Several,  judgment  for  or  against  some  of, 
578-9. 

Intendments  in  favor  of  verdict,  87  n. ; 
1963,  S.  18. 

Amendments,  473. 


625.  (175.)  In  an  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury,  in  their  discretion,  may  render  a  general  or  special 
verdict.  In  all  other  cases  the  court  may  direct  the  jury  to  find  a  special 
verdict  in  writing  upon  all  or  any  of  the  issues,  and  in  all  cases  may 
instruct  them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  verdict  or  finding  must  be  filed  with  the  clerk  and 
entered  upon  the  minutes.  Where  a  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  controls  the  latter,  and  the  court  must 
give  judgment  accordingly. 


Etee  624  n. 


Special  verdicts.  Neither  party  can  dic- 
tate the  terms  of  any  particular  question  to 
the  jury.  American  Co,  v.  Bradford,  27  CaL 
365.  To  get  a  special  verdict,  special  issues, 
stating  each  point  separately,  must  he  framed 
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and  suhmitted  to  the  jury.  Brewster  v.  B(mrs, 
8  Cal.  501.  But,  it  seems,  a  general  verdict 
may  he  responsive  to  a  particular  question, 
such  as  negligence.  Algier  v.  ''Maria,*"  14 
CaL  170.  Special  issues  must  include  all  the 
issues.  Phatnix  W.  Co.  v.  Fletcher,  23  Cal.  488. 
If  the  jury  cannot  agree  upon  the  special 
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iasaes,  and  by  consent  they  are  withdrawn 
and  a  general  verdict  received,  it  is  not  error. 
MUchdl  V.  HockeU,  25  Cal.  539.  But  the  jury 
cannot  withdraw  a  special  verdict  and  render 
a  general  one  because  the  legal  effect  of  the 
former  was  not  what  they  expected.  Filzjpat- 
rick  v.  Himmdman,  48  Cai.  589. 

Special  findinga  ooiytrcd.  If  the  special 
findings  are  not  inconsistent  with  the  general 
verdict^  the  latter  will  be  acted  upon.  Blood 
T.  lAgfU,  31  Cal.  115.  So  also  if  the  finding 
on  the  special  issue  would  not  sustain  a  gen- 


eral verdict  for  the  party  against  whom  the 
general  verdict  is  rendered.  McDermott  v. 
Hig^,  23  Cal.  489.  If,  in  an  action  on  a 
promissory  note,  the  defendant  denies  that  the 
plaintiff  is  the  owner  and  holder  of  the  same, 
and  special  issues  are  submitted  to  the  jury, 
which  do  not  constitute  a  defense  if  the 
plaintiff  is  the  owner  and  holder  of  the  note, 
and  the  jury  find  on  the  special  issues  alone, 
it  is  error  for  the  court  to  render  jud^^ment. 
There  has  been  a  mistrial,  and  until  the 
issues  of  fact  are  decided,  no  final  judgment 
can  be  entered.  Kiel  v.  Reay,  50  Cal.  62. 


626.  (176.)  When  a  verdict  is  found  for  the  plaintiff  in  an  action  for 
the  recovery  of  monej,  or  for  the  defendant,  when  a  counter-claim  for  the 
recovery  of  money  is  established,  exceeding  the  amount  of  the  plaintiffs 
claim  as  established,  the  jury  must  also  find  the  amount  of  the  recovery. 

627.  (177.)  In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defendant, 
by  his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also  find  that 
he  is  entitled  to  a  return  thereof,  must  find  the  value  of  the  property,  and 
if  so  instructed,  the  value  of  specific  portions  thereof,  and  may  at  the 
same  time  assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  by  reason  of  the  taking 

or  detention  of  such  property.      [Approved  March  24;  effect  July  1,  1874.] 

Jury  most  find,  etc.  This  Bection  does  nal  action,  these  questions  are  open  to  the 
not  apply  to  cases  of  nonsuit.  Therefore,  jury  on  the  trial  ot  an  action  on  tne  replevin 
where  there  has  heen  a  nonsuit  in  the  origi-     hond.  Oituiea  v.  Atwood,  8  Cal.  446. 

628.  (178.)  Upon  receiving  a  verdict,  an  entry  must  be  made  by  the 
clerk  in  the  minutes  of  the  court,  specifying  the  time  of  trial,  the  names 
of  the  jurors  and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or 
if  the  case  be  reserved  for  argument  or  further  consideration^  the  order 
thus  reserving  it. 

CHAPTER  V. 

TBIAL  BY  THE  COURT. 


Sec.  631.  When  and 'how  trial  by  jury  may 
be  waived. 
632.  Upon  trial  by  court  decision  to  be 
in  writing  and  filed  within  twenty 
days. 


Sec.  633.  Facts  found  and  conclusions  of  law 
must  be  separately  stated.  Judg- 
ment on. 

634.  Findings  may  be  waived,  how. 

635.  Finding,  how  prepared.  [Repealed.] 

636.  Proceedings  sifter  determination  of 

issue  of  law. 


63L  (179.)  Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact  in  actions  arising  on  contract,  or,  for  the  recovery  of  specific 
real  or  personal  property,  with  or  without  damages,  and  with  the  assent 
of  the  court,  in  other  actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes.     [Approved 

March  24;  effect  July  1,  1874.] 
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Conatitational  provision.  The  right  of 
trial  hy  jury  shall  he  secured  to  all,  and  re- 
main inviolate  forever;  hut  a  jury  trial  may 
he  waived  hy  the  parties  in  all  civil  cases,  in 
the  manner  to  he  prescrihed  hy  law.  Const, 
CaL,  Art.  I,  S.  3.  In  early  days  it  was  held 
that  the  waiver  must  appear  affirmatively, 
and  that  the  mere  silence  of  the  attorney 
could  not  amount  to  the  waiver  of  a  constitu- 
tional right.  Benham  v.  Howe,  2  Cal.  261 ;  hut 
see  next  note.  The  constitutional  provision 
is  limited  to  those  cases  in  which  Uie  right  of 
trial  hy  jury  previously  existed,  and  does  not 
extend  to  equity  cases.  Orimm  v.  Norris,  19 
CaL  141. 

Failing  to  appear  at  trial.  The  law  that 
this  constitutes  a  waiver  of  a  jury  has  heen 
acted  upon  so  often,  that  it  is  too  late  now  to 
question  its  constitutionality.  Filing  an  an- 
swer, though  an  appearance  (1014),  is  not  an 
appearance  at  the  tried.  Zane  v.  Crowe ,  4  Cal. 
112.  The  failure  to  appear  operates  as  a  con- 
sent. OiUegpie  v.  Benaon^  18  CaL  410;  DuU  v. 


FelUsTy  16  Cal.  433;  Walthamv,  Carson,  10 Cal. 
180.  Notwithstanding  the  waiver,  the  court 
may  direct  issues  to  he  tried  hy  a  jury.  DoU 
V.  Anderson,  27  <Cal.  251;  see  309  and  592, 
ante. 

Trial  by  court.  Where  the  court  was  re- 
quested hy  counsel  to  charge  itself  aa  a  iury, 
and  counsel  handed  in  instructions,  where- 
upon the  court  charged  that  jmrt  of  itself 
wnich  was  supposed  to  he  a  jury,  the  Su- 
preme Court  held  that  the  mode  adopted, 
though  original,  was  not  of  sufficient  merit  to 
he  exalted  into  a  precedent;  and  that  the 
proper  course  is  to  present  the  points  as  a 
series  of  propositions,  and  ask  tne  court  to 
rule  upon  them.  Touchard  v.  Crow,  20  CaL 
163. 

Eqnity,  District  Court  is  always  open  for 
trials  in,  76. 

Trial,  proceadtoga  on,  see  note  preceding 
607. 


682.  Upon  the  trial  of  a  question  of  fact  bj  the  courts  its  decision  must 
be  given  in  writing  and  filed  with  the  clerk  within  thirty  days  after  the 

cause  is  submitted  for  decision.     [Approved  March  24;  eiffect  July  1',  1874.] 


Decision  in  writing.  This  must  he  filed, 
or  the  jud^ient  cannot  stand;  hut  it  need  not 
he  done  till  after  the  court  announces  its 
judgment.  VermnU  v.  Shaw,  4  CaL  216; 
Broad  v.  Murray,  44  Cal.  229;  see  633  n. 
This  section  is  applicahle  equally  to  cases  at 


law  and  in  equity.  Lyons  v.  Lyons,  18  CaL 

447. 

Thirty  days.  This  is  directory  merely. 
Broad  v.  Murray,  M  Cal.  229;  MdQuUlan  v. 
Donahue,  49  Cal.  157. 


633.  In  giving  the  decision,  the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated.  Judgment  upon  the  decision  must  be  entered 
accordingly. 


GkeneraUy.  This  section  is  mandatory. 
Brown\.  Broum,  3  Cal.  Ill,  and  see  632  n., 
*  *  Decision  in  writing. "  After  announcing  his 
decision  orally  the  judge  may  continue  the 
case  until  the  next  term;  until  the  decision  is 
filed  the  case  has  not  heen  tried.  Hastirigs  v. 
Hastings,  31  Cal:  95.  This  section  is  applica- 
hle to  cases  at  law  and  in  equity.  iJyons  v. 
Lyons,  18  CaL  447.  Under  this  Code  no  findings 
of  fact  are  implied  to  support  the  judgment,  so 
it  must  appear  affirmatively  that  the  facts  sup- 
port the  judgment.  N.  P.  B.  B.  v.  Reynolds,  50 
Cal.  93.  A  finding,  "That  the  facts  stated 
in  the  plaintif!'*s  complaint  are  true,  and  that 
the  facts  stated  in  defendant's  answer  are  not 
true,"  is  good.  MeEujen  v.  Johnson,  7  Cal.  260. 
But  a  finding,  "  That  all  the  material  facts  set 
forth  in  the  complaint  are  true,"  is  insufficient. 
While  it  is  permissible  in  the  findings  to  refer 
to  a  pleading,  as  for  example,  that  a  note  or 
mortgage  set  forth  in  the  complaint  was  exe- 
cuted by  the  party  at  the  time  therein  alleged, 
yet  in  such  cases  the  reference  should  he  dis- 
tinct and  pointed,  so  as  to  leave  no  douht  as 
to  what  particular  facts  are  intended.  A 
finding  is  not  good  which  states  only  general 
conclusions,  leaving  it  doubtful  what  particu- 
lar facts  were  established.  Ladd,  Executor,  v. 
Tally,  Apr.  3,  1876.  The  test  is,  would  they 
he  sufficient  if  presented  by  a  jury  as  a  special 
verdict?  Breeze  v.  Doyk,  19  CaL  101.  If  the 
findings  omit  a  material  fact,  this  is  a  ground 


of  exception:  Hathaway  v.  Ryan,  35  Cal.  190; 
and  it  is  the  duty  of  the  court  to  supply  the 
omission  when  its  attention  is  callea  to  the 
subject  by  proper  exception  to  the  findings. 
Logan  v.  Hale,  42  CaL  646;  Ogbum  v.  Con- 
nor, 46  Cal.  363.     The  court  cannot,  however, 
re-examine  the  evidence  on  the  motion  of  one  of 
the  parties  after  it  has  once  filed  its  findings 
and   rendered  jud^pnent,  and   on   such    re- 
examination substitute  difi'erent  findings  of 
fact  and  reverse  its  former  decision.  Prince  v. 
Lynch,  38  Cal.  530.     A^findine  of  fact  csnniot 
he  impeached  on  the  ground  of  being   con- 
trary to  evidence,  except  by  motion  for  a  new 
trial:  Pico  v.  Cuyas,  47  CaL   178;  Rice  v.  /«- 
skeep,  34  Cal.  224;  unless,  it  seems,  it  appears 
affirmatively  that  no  such  judgment  could 
properly  have  heen  rendered.  Semple  v.  Cook, 
50  Cal.  26.     It  is  immaterial  whether  the  find- 
ings are  drafted  hy  the  judge  or  counsel;  it  is 
the  duty  of  the  court  to  see  that  they  are 
proper  before  signing  them.  Hathaway  v.  liycuit^ 
35  Cal.  190. 

It  is  not  requisite  to  order  a  new  trial  for 
the  purpose  of  having  the  lan^age  of  the 
finding  made  more  exact  when  it  is  sufficiently 
distinct  as  to  the  subject-matter  of  the  action. 
Pea  fie  v.  Beck,  21  CaL  385.  Where  title  is 
found  in  one  party  the  court  need  not  find  the 
facts  as  to  the  other.  Merrill  v.  Chapman,  34 
CaL  252.  Facts  admit^d  on  the  pleadings 
need  not  he  found:  Suji/t  v.  Muygridge,  8  CaL 
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445;  and  if  facts  are  found  contrary  to  ad- 
missions on  the  pleadings,  the  findings  must 
he  disregarded.  Bradbury  v.  Crorus€f  46  Cai. 
288.  The  court  should  find  the  ultimate  facts; 
not  state  the  evidence.  Jones  v.  Clarky  42  CaL 
180;  Cweny  v.  Rale,  49  Cal.  556;  Matthews  y, 
Kinsell,  41  Cal.  514.  The  .Supreme  Court  re- 
versed a  judgment  and  remanded  the  cause 
"where  the  rule  was  not  complied  with.  Here' 
dink  y.  ffoUon,  16  Cal.  104.  The  Supreme 
Court  are  always  glad  to  have  the  opinion  of 
the  court  below,  but  it  should  be  entirely  sep- 
arate from  the  findings  of  facts  and  conclu- 
sions of  law.  Hidden  v.  Jordan,  28  Cal.  305; 
JBrvan  v.  Maume,  28  CaL  244;  Jones  v.  Block,  30 
Cal  229;  MeClory  v.  McClory,  38  Cal.  675. 
When  the  facts  are  so  obscurely  found  or  are 
80  blended  with  legal  conclusions  as  to  render 
it  doubtful  whether  the  facts  are  only  hypo- 
thetically  stated,  the  Supreme  Court  will  ais- 
regard  it  as  a  finding  of  fact.  Figg  v.  Mayo, 
39  Cal.  265.  Where  an  ultimate  fact  is  found, 
and  probative  facts  not  inconsistent  with  the 
ultimate  fact,  are  also  found,  the  finding  of 
the  ultimate  fact  is  conclusive.  Barrante  v. 
OarraU,  60  Cal.  112.  The  facts  found  must 
be  within  the  Ibsucs  (624  as  to  verdicts). 
Morenhout  v.  Barron,  42  Cal.  605.  Findings 
most  be  construed  together.  Kimball  v.  Loh- 
mas,  31  Cal.  166;  Marks  y.  Sayvxird,  50  Cal.  57. 
A  finding  that  after  due  compliance  with  the 
statute,  Uie  defendant  was  authorized,  in  her 


own  name  as  a  sole  trader,  to  carry  on  a  busi- 
ness, etc.,  is  equivalent  to  finding  that  she 
was  authorized  to  carry  on  the  business  in  her 
own  name  and  on  her  own  account.  Porter  v. 
Oamba,  43  Cal.  108.  Where  there  are  no  find- 
ings and  the  case  is  brought  to  the  Supreme 
Court  upon  the  evidence,  and  the  judgment  is 
erroneous,  the  Supreme  Court  will  reverse  the 
judgment  and  remand  the  case  for  a  new  trial. 
Dovod  v.  Clark,  Feb.  7,  1876;  Poorman  v. 
MiUs,  43  Cal.  323.  If  the  court  detail  facts  in 
its  decision,  from  which  the  conclusion  is 
drawn,  the  particular  facts  found  and  claimed 
not  to  be  supported  by  the  evidence  should  be 
specified,  64iB.  Coveny  v.  Hale,  49  Cal.  555. 
Finding  of  fact  and  conclusions  of  law  are 
not  apj^icable  to  the  case  of  a  nonsuit.  GU- 
son  Co.  V.  Oilson,  47  Cal.  601.  After  the  case 
is  submitted  the  court  may  hear  arguments  nt 
chambers  and  thereupon  decide  the  case.  San 
Jose  V.  Shaw,  45  Cal.  178. 

The  object  of  this  section  of  the  Code  is  to 
do  away  with  the  doctrine  of  implied  findings, 
as  based  on  the  statute  of  1861,  and  to  sepa- 
rate, for  the  facility  of  investigation,  ques- 
tions of /act  and  law.  A  party  to  an  action 
may  now  present,  as  distinct  matters,  first, 
the  point  that  the  judgment  is  not  the  legal 
conclusion  from  the  facts  found;  and  second, 
the  point  that  the  evidence  does  not  sustain 
the  findings,  or  some  of  thenL  Dowd  v.  Clark, 
Feb,  7,  1876. 


684.  Findings  of  fact  may  be  waived  by  the  several  parties  to  an  issue 
of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 


facts,  he  must  make  it  appear  bv  the  record, 
by  bill  of  exceptions,  or  some  other  appropri* 
ate  method,  that  findings  of  fact  were  not 
waived,  otherwise  the  intendments  will  sup- 

fort  the  judgment-roU,  87  n.  Mukahyy.  Glazier, 
1th  Sept.  1876. 


Waiver.  The  Supreme  Court  said  that  in 
actions  for  specific  performance,  the^  consid- 
ered it  was  to  the  interest  of  the  losing  party 
to  have  written  findings.  Morrison  y.  Lodds, 
39  CaL  381.  On  appeal  upon  the  judgment- 
roll,  if  the  appellant  relies  on  the  point  that 
the  court  below  erred  in  failing  to  find  the 

635.  [Repealed  April  3,  1876.] 

696.  (181.)  On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  he  may 
proceed  in  the  manner  prescribed  by  the  first  two  subdivisions  of  section 
535,  upon  the  failure  of  the  defendant  to  answer.  If  judgment  be  for  the 
defendant  upon  an  issue  of  law,  and  the  taking  of  an  account,  or  the  proof 
of  any  fact,  be  necessary  to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered,  as  in  that  section  provided. 

IJemtirrer,  Jadgmeat  on.  Where  one  of 
several  defendants  demurs,  and  the  demurrer 
is  sustained,  it  is  error  for  the  court  to  give 
judgment  in  favor  of  the  defendant  who  does 
not  appear.  FarweUy.  Jackson,  28  Cal.  106. 
A  defendant  who  fails  to  answer  within  the 
time  allowed  on  overruling  his  demurrer,  and 
whose  default  is  entered,  is  not  entitled  to 
participate  in  the  furthef  proceedings  in  the 
case.  People  v.  Cidverwell,  44  CaL  620. 


Zieave  to  cmawer,  after  defendant's  de- 
murrer overruled,  472,  and  note. 

Default,  judgment  by,  585. 

Judgment  generaUy,  664. 

District  Conrte  always  open  for  entry  of 
Judgment,  76. 

Bstoppel,  1908. 
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[Pakt  II,  Title  VIII, 


CHAPTER  VI. 

OF  BEFEBENOES  AND  TBIALS  BT  BEFEBEES. 


Sec.  638.  Reference  ordered  upon  agreement 
of  parties,  in  what  cases. 

639.  Reference    ordered  on  motion,  in 

what  cases. 

640.  Numher  of  referees,  qualifications, 

etc. 


Sec.  641.  Either  party  may  object.    Grounds 
of  objection. 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  ten  days. 

644.  Effect  of  referee's  finding. 

645.  How  excepted  to,  et<x 


638.  (182.)  A.  reference  may  be  ordered  upon  the  agreement  of  the 
parties  filed  with  the  clerk,  or  entered  in  the  minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding,  whether 
of  fact  or  of  law,  and  to  report  a  finding  and  judgment  thereon; 

*  2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  determine  an 
action  or  proceeding. 

B. ,  moved  the  court  that  this  cause  be  referred, 
etc.,"  the  court  held  that  the  reference  was 
made  by  consent  entered  on  the  minutes. 
Bates  V.  Ft«/wr,  2  Cal.  357.  The  order  of 
reference  cannot  go  beyond  the  pleadings. 
JBranger  v.  ChevcUier,  9  Cal.  361. 


Referenoe  by  consent.  As  to  constitu- 
tionality, waiving  jury,  etc.,  631  n.  Refer- 
ence compulsory,  639.  No  reference  is  good 
without  an  order.  A  stipulation  to  refer 
would  make  it  an  arbitration  under  1281. 
Heslep  V.  San  FraneiscOf  4  Cal.  4. 

A  reference  of  an  action  does  not  discon- 
tinue it.  A  submission  to  arbitration  (1281) 
r  rates  as  a  discontinuance.  Ounter  v.  San* 
,  1  Cal.  47;  and  see  18  Johns.  R.  22;  13 
Wend.  293.  Where  the  order  of  reference 
ran:  "This  day  came  the  parties  by  their  at- 
tomeys,  and  the  defendant  by  his  attorney,  A. 


Divorce,  crim.  con.,  seduction,  breach  of 
promise  of  marriage,  court  may  direct  trial  in 
private,  125. 

Court  commlaelcDers,  powers,  259,  S.  2. 
Referees*  fees,  1028. 


639.  (183.)  When  the  parties  do  not  consent,  the  court  may,  npon  the 
application  of  either,  or  of  its  own  motion,  direct  a  reference  in  the  fol- 
lowing cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
account  on  either  side;  in  which  case  the  referees  may  be  directed  to  hear 
and  decide  the  whole  issue,  or  report  upon  any  specific  question  of  fact 
involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of 
the  court  before  judgment,  or  for  carrying  a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises  upon 
motion  or  otherwise,  in  any  stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a  special 
proceeding. 


Reference,  compulsory.  As  to  constitu- 
tionality, waiving  jury,  etc.,  631  n. 

The  order  of  reference  cannot  go  beyond 
the  pleadings.  Branger  v.  Chevalier^  9  Cal.  361. 
The  court  can  order  a  reference  to  ascer- 
tain the  damages  sustained  by  reason  of  an 
injunction.  1  he  undertaking  is  a  consent  by 
the  plaintiff.  Bussdl  v.  EilioU,  2  Cal.  247. 

Actions  which  cannot  be  referred.  It 
was  held  that  an  action  for  work  done— plea, 
payment  by  promissory  note;  replication, 
fraud  in  the  execution  of  the  note — could  not 
be  compulsorily  referred.  Seainan  v.  Mariani, 
I  Cal.  336.  Neither  can  an  ordinary  action 
at  law  for  the  recovery  of  a  debt,  even  though 


it  involve  the  examination  of  a  long  acoonnt 
Orimm  v.  Norris,  19  Cal.  141.  This  section 
is  confined  to  cases  where  there  is  a  single 
issue,  and  no  other  issues  not  involving  the 
examination  of  a  long  account.  WUUamg  v. 
Benton,  24  Cal.  425.  The  judge  may  state 
the  account  himself,  but  the  better  practice 
is  to  refer.  Hidden  v.  Jordan,  28  CaL  306. 
The  referee  must  take  the  account  on  prin- 
ciples previously  laid  dowii  by  the  court. 
SmUh  V.  Walker,  38  CaL  388, 

Divorce,  crim.  con.,  seduction,  breach  of 
promise  of  marriage,  court  may  direct  trial  in 
private,  125. 

Court  commlmdoneis,  powers,  259,  S.  2. 
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§§  640-643 


640.  (184.)  A  reference  may  be  ordered  fo  anj  person  or  persons,  not 
exceeding  t)iree,  agreed  upon  by  the  parties.  If  the  parties  do  not  agree, 
the  court  or  judge  must  appoint  one  or  more  referees,  not  exceeding  three, 
who  reside  in  the  county  in  which  the  action  or  proceeding  is  triable,  and 
against  whom  there  is  no  legal  objection,  or  the  reference  may  be  made  to 
a  court  commissioner  of  the  county  where  the  cause  is  pending. 

Court  commluioQen,  259,  S.  2. 

641.  (185.)  Either  party  may  object  to  the  appointment  of  any  person 
as  referee,  on  one  or  more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statute  to  render  a 
person  competent  as  a  juror; 

2.  Consanguinity  or  a£Sinity,  within  the  third  degree,  to  either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  agent,  to  either  party,  or  being  a 
member  of  the  family  of  either  party;  or  a  partner  in  business  with  either 
party;  or  being  security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial  between  the 
same  parties  for  the  same  cause  of  action; 

6.  Interest  on  the  part  of  such  person  in  the  event  of  the  action,  or  in 
the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  as  to 
the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person  evincing  enmity 
against  or  bias  to  either  party. 

Jnxon,  Bliiiilar  proviaioiifl  as  to,  602,  and  notes. 

642.  (186.)  The  objections  taken  to  the  appointment  of  any  person  as 
referee  must  be  heard  and  disposed  of  by  the  court.  Affidavits  may  be 
read  and  witnesses  examined  as  to  such  objections. 

648.  (187.)  The  referees  or  commissioner  must  report  their  findings  in 
writing  to  the  court  within  twenty  days  after  the  testimony  is  closed,  and 
the  facts  found  and  conclusions  of  law  must  be  separately  stated  therein. 

(Amendments,  473,  ante.)  Exercising  a  sound 
discretion  he  may  open  the  case  after  it  has 
been  closed,  and  receive  further  testimony. 
MansUm  v.  Pioche,  10  CaL  545. 

Enforoiiig  order,  128,  S.  2. 

Report.  The  referee  cannot  file  an  addi- 
tional or  amended  report.  Headley  v.  Rted,  2 
Cal.  325.  The  report  should  state  the  facts 
found  and  conclusions  of  law:  Lambert  v. 
SmUh,  3  Cal.  409;  it  should  be  like  the  decis- 
ion of  the  court  under  633.  Hihn  v.  Peck^  30 
Cal.  285;  which  see.  It  seems  that  when  a 
jury  may  return  a  general  verdict  (624),  a 
referee  may  find  generally;  at  all  events  it  is 
his  duty  to  report  exactly  what  he  is  required 
to  report.  Connor  v.  Morris,  23  Cal.  451 ;  Hihn 
v.  Peek,  30  Cal.  285.  A  report  that  the  ref- 
eree is  unable  from  want  ot  evidence  to  find 
the  value  referred  to  him  to  determine,  is 
equivalent  to  finding  no  value  whatever. 
Monlifiori  v.  Engels,  3  CaL  434. 


Twenty  days.  This  is  merely  directory. 
KeUer  v.  StUriek,  22  CaL  47a  See  also  632, 
iLy  ante. 

ReCoree  need  not  be  sworn.  Shan  v. 
Smith,  3  CaL  407. 

Referees,  where  threes  all  must  meet,  but 
two  can  act,  1053. 

Trial  by  referee  should  be  conducted  in 
the  same  manner  as  though  had  before  a 
court.  Ooodrich  v.  Mayor,  etc,,  MarysvUle-,  5 
CaL  431;  Phelps  v.  Peahody,  7  Cal.  53.  (Pro- 
ceedings on. trial,  see  note  preceding  607.) 
The  referee  must  a4here*  to  the  rules  of  evi- 
dence. De  la  Riva  v.  Btrryesa,  2  Cal.  197. 
He  can  exercise  all  the  powers  of  a  judge  in 
relation  to  the  trial,  and  may,  therefore,  grant 
a  nonsuit  (581),  and  report  a  judgment  to  that 
efiTect  Plant  v.  Fleming,  20  C^  93.  After 
the  case  is  submitted  the  referee  cannot  allow 
plaintiff  to  introduce  an  amended  complaint, 
and  compel  defendant  to  file  an  amended 
answer.    De  la  Rwa  v.  Berryesa,  2  Cal.  197. 


Flndinga,  effect  ol^  645,  and  notes. 
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[Pakt  II,  Title  VIII, 


Accoant.  In  the  case  of  a  reference  where 
there  is  a  long  account,  if  the  items  are  intel- 
ligibly stated  by  the  referee  so  that  on  the 
face  of  the  report  it  clearly  appears  how  the 
indebtedness  arose,  that  is  somcient.  Prata^ 


longo  V.  LarcOy  47  CaL  382.  If  an  error  is 
made  by  the  commissioner  which  unsettles 
the  account,  the  court  may  set  aside  the  re- 
port, and  again  refer  the  case.  Hidden  v. 
Jordan,  32  Cal.  397. ' 


644.  The  finding  of  the  referee  or  commissioner  upon  the  whole  issue 
must  stand  as  the  finding  of  the  court,  and  upon  filing  of  the  finding  with 
the  clerk  of  the  court,  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court. 

645,  notes. 


645.  The  findings  of  the  referee  or  commissioner  may  be  excepted  to 
and  reviewed  in  like  manner  as  if  made  by  the  court.  When  the  refer- 
ence is  to  report  the  facts,  the  finding  reported  has  the  effect  of  a  special 
verdict. 


Findings,  effect  ol  Findinffs  of  fact  are 
regarded  as  equivalent  to  a  verdict.  Qunter  v. 
Sanchez,  1  Cal.  45.  A  ward  of  arbitrator,  1285, 
et  9eq,^  Where  the  reference  is  to  try  issues, 
on  filing  the  report,  judgment  is  entered  as  a 
matter  of  course.  Sloan  v.  Smith,  3  Cal.  407. 

Where  a  referee  finds  the  facts  on  all  the 
issues,  and  draws  an  erroneous  conclusion  of 
law,  l^fore  judgment  entered,  and  while  the 
report  is  still  under  the  control  of  the  court, 
the  codrt  may  set  aside  the  erroneous  con- 
clusion; and  direct  the  proper  judgment  to  be 
entered.  Calderwood  v.  Peyser,  31  Cal  337. 

New  trials,  656,  et  seq. 

Bzceptions.  The  Supreme  Court  will  not 
review  a  judgment  entered  on  the  report  of  a 
referee,  if  no  objection  was  made  to  the  re- 
port in  the  court  below.  Errors  should  be 
taken  advantage  of  by  exceptions  (646),  and 
motion  for  new  trial.  Porter  v.  BarUng,  2  Cal. 
72.  As  to  what  is  deemed  excepted  to,  647. 
Exceptions  must  be  taken  during  the  progress 


of  the  trial  in  precisely  the  same  way  as  on 
a  trial  before  tne  court  Orayson  v.  QuUd,  4 
Cal.  125.  PhelpB  v.  Peabody,  7  Cal.  53.  When 
the  allesed  error  consists  in  the  final  conclu- 
sions of  law  or  fact  drawn  from  the  testimony, 
and  the  e\'idence  is  certified  to  the  court  .by 
the  referee,  the  proper  course  is  to  move  to 
set  aside  the  report  and  for  a  new  trial.  Branger 
V.  ChevaUer,  9  Cal.  362.  A  report  cannot  be 
attacked  except  for  error,  either  appearing 
on  its  face  or  or  record  by  exception  reserved. 
Goodrich  v.  Mayor,  etc,,  MarysmUt,  5  Cal.  431. 
On  a  comparison  of  638-9,  644-^,  with  259, 
S.  2,  and  659,  it  will  be  seen  that  a  marked 
distinction  is  drawn  between  cases  where  the 
reference  is  to  try  the  issues,  and  cases  where 
the  court  commissioner  is  to  report  the  facta. 
In  the  latter  case  the  exception  to  the  report 
must  be  within  four  days.  See  259  n. 

Referring  back.  Where  a  report  of  facts 
is  excepted  to  the  court  may  refer  the  case 
back,  or  proceed  upon  the  testimony  if  it  la 
reported.   McHenry  v.  Moore,  5  CaL  93. 


CHAPTER  Vn. 

PBOYISIONS    RELATING    TO   TRIALS    IN    GENERAL. 

Article  I.  Exceptions 646-653 

IL  New  Trials 656-663 


ARTICLE  L 

EXOEFTIONS. 


Sec.  646.   Exceptions  may  be  taken.    Time 
when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of. 

649.  Exceptions  signed  by  Judge  and 

filed  with  Clerk. 

650.  Exceptions  not  presented  at  time  of 

ruling.    Notice  to  adverse  party, 
how  settled  upon,  etc. 


Sec.  651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused,  applica- 

tion to  .Supreme  Court  to  prove 
the  same,  etc. 

653.  Proceedings  where  Judge  ceases  to 

hold  office. 


646.  An  exception  is  an  objection  upon  a  matter  of  law  to  a  decision 
made^  either  before  or  after  judgment^  by  a  conrt^  tribunal^  ju<lgOj  or 
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Exceptions. 


§646 


other  judicial    officer,    in    an    action    or  proceeding.     The  exception 
must  be  taken  at  the  time  the  decision  is  made,  except  as  provided  in  647. 

[Approved  April  3;  effect  June  1,  1876.  ] 


Bzoeption,  to  what  it  lies.  It  lies  to  acts 
and  conduct  of  the  court,  not  of  its  officers. 
Where  the  objectionable  act  is  that  of  an  offi- 
cer the  party  should  caU  upon  the  court  for 
relief,  and  if  not  afforded,  then  except 
Peopfe  V.  Torres,  38  Cal.  142.  It  does  not  lie 
as  to  questions  respecting  the  weight  of  evi- 
dence. Roberta  v.  Chan  Tin  P*m,  23  Cal.  264. 
Where  the  judge  tries  the  facts,  the  proper 
mode  of  reserving  questions  of  htw  is  to  ask 
the  court  to  decide  as  counsel  may  desire, 
and,  upon  a  refusal,  to  have  it  noted  in  the  bill 
of  exceptions,  648.  Origwold  v.  Sharpe,  2  Cal. 
23 ;  and  see  631  n.  A  denial  of  a  motion  for  a 
continuance  can  only  be  reviewed  upon  a 
bill  of  exceptions.  Jacks  v.  BueU,  47  Cal. 
162. 

Bzoeptioiui,  how  taken.  They  should  be 
written,  on  sheets  of  papter,  settled  and  signed 
by  the  judge,  and  filed  in  the  case;  and  when 
the  judgment-roll  is  made  up,  attached  to  the 
judgment-roll,  670.  More  v.  Del  Voile,  28  CaL 
172.  Clerk's  notes  of  testimony  are  not  equiv- 
alent to  bill  of  exceptions,  1051  and  notes. 

Must  be  taken  at  the  time,  except  in 
cases  mentioned  in  647;  unless  an  exception 
be  resented,  even  though  an  objection  be 
made,  the  objection  is  waived,  and  cannot 
afterwards  be  raised.  Castro  v.  Oill,  6  Cal  42. 
The  reason  is  that  the  court  ma^  have  an  op- 
portunity of  correcting  its  rulmg:  Letter  v. 
Tuiney,  7  CaL  423;  or  the  adversary  may 
amend.  Qoodale  v.  West,  6  Cal.  341 ;  Posten  v. 
RasseUe,  5  Cal.  469.  The  following  cases  are 
instances  where  objections  ought  to  have  been 
taken  at  the  time,  but  were  not.  Jurors: 
Paigt  V.  O'Neal,  12  Cal.  493;  Spencer  v.  Doane, 
23  UaL  419.  Improper  admission  of  evidence: 
Potter  v.  Carney^  8  Cal.  674;  Hutchinson  v. 
Ryan,  11  Cal.  142;  McCloudy.  O'NeaU,  16 Cal. 
397;  Mintum  v.  Burr,  16  Cal  109;  Bear  River 
Co.  V.  Boles,  24  Cal.  363;  Turner  v.  Tuolumne, 
etc,  Co.,  25  Cal  404;  Flandreau  v.  Downey, 
23  Cal  358;  Janson  v.  Brooks,  29  Cal  223; 
Keeran  v.  Allen,  33  Cal.  647;  Bliss  v.  Ellsworth, 
36  Cal  310;  BeU  v.  Knowles,  46  Cal  194;  Rus- 
sell V.  Dtnnison,  45  Cal  338;  Reed  v.  Clark,  411 
Cal  204;  Pratalongo  v.  Larco,  47  Cal,  387; 
Rewrick  v.  Ooldstone,  48  Cal  6i55;  Winans  v. 
Hassey,  48  Cal.  637;  Roper  v.  McFadden,  48 
Cal  346;  Frink  v.  Alsip,  49  Cal  105.  Vari- 
ance: Marshall  v.  Ferguson,  23  Cal  67.  Irreg- 
ularities: People  V.  McCauley,  1  Cal  382. 
Erroneous  instructions  to  jury:  Collier  v. 
CorbeU,  15  Cal  186;  Wilkinson  v.  ParroU,  32 
Cal.  105.  Attempt  to  make  point  in  the  Su- 
meme  Court  not  made  below:  Morgan  v. 
Mugg,  5  Cal  410;  Pearson  v.  Snodgrass,  5  Cal. 
479;  Smith  v.  Curtis,  7  Cal  587;  McCartney  v. 
Fitz  Henry,  16  Cal.  186;  Hurlburt  v.  Jones,  25 
Cal  229;  Tebbs  v.  Weatherwax,  23  Cal  60; 
Gordon  v.  Clark,  22  Cal  634;  Keeran  v.  Grif- 
JUh,  34  Cal.  581;  Gates  v.  Salmon,  46  Cal.  376; 
Sutter  v.  Cox,  6  Cal  415;  Douglass  v.  Krckft, 
9  Cal  562;  Sands  v.  Pfeifer,  10  Cal  265;  Ba- 
ker V.  Joseph,  16  Cal  180;  Dougherty  v.  Hena- 
He,  47  Cal  13;  Bauer  v.  Pierson,  46  Cal.  299. 
Bat  where  the  defendants  plead  the  Statute 


of  Limitations,  and  the  court^  finds  all  the 
facts  necessary  to  sustain  the  issue  on  their 
part,  and  plaintiff  appeals,  there  is  no  room 
for  saying  they  did  not  raise  the  point  in  the 
court  Delow.  The  doctrine  has  no  application. 
Yassault  V.  Seitz,  31  Cal.  228. 

If  the  record  contains  internal  evidence  that 
a  document  on  which  the  decision  rests  is  a 
forgery,  the  objection  may  be  taken  for  the 
first  time  in  the  appellate  court.  IfuUery.  Fer- 
guson, 26  Cal.  575.  Where  a  complaint  shows 
on  its  face  that  plaintiff  is  not  entitled  to  re- 
lief, the  defect  may  be  taken  advantage  of  in 
the  appellate  court,  even  though  no  demurrer 
be  filed.  WhUe  v.  FraU,  13  C«I.  521;  and  see 
434,  ante,  as  to  this  and  jurisdiction.  When 
a  party  stands  by  a  pleading  to  which  a  de- 
murrer is  sustained,  no  exception  to  the  de- 
cision is  requisite.  Smith  v.  Lawrence,  38  Cal 
27. 

Repetition  of  exception.  When  the  same 
evidence  has  been  several  times  objected  to 
and  ruled  out  by  the  court,  there  is  no  need  to 
repeat  the  objection  on  every  repetition  of  the 
question.  Tne  court  may  properly  treat  the 
objection  as  continuing  on  every  repetition  of 
the  question,  unless  something  transpires  to 
show  that  it  is  waived.  People  v.  Melvane,  39 
Cal  617. 

Absence  of  party.  This  makes  no  differ- 
ence in  the  rule  that  the  exception  must  be 
reserved  at  the  time.  He  may  move  for  a  new 
trial  on  the  ground  of  accident  or  surprise. 
Clark  V.  Gridley,  36  Cal  402;  but  see  647, 
post. 

Nonsuit,  taking,  is  not  a  waiver  of  excep- 
tions taken.  Natoma,  etc.,  Co.  v.  Clarkin,  14 
Cal  644. 

Record,  exceptions  must  appear  of,  64^ 
650.  Magee  v.  Mokelumne  M.  Co.,  6  Cal.  260; 
Goodrich  v.  Mayor,  etc,  MarysvUle,  6  Cal  431; 
People  y.  Lafuente,  6  Cal  202. 

Specific,  ezceptloiis  must  be,  648.  As 
to  admission  or  rejection  of  evidence,  the  party 
must  lay  his  finger  on  the  point  Frier  v.  Jack- 
son, 8  John.  496;  Jackson  v.  CadweU,  1  Cow. 
622;  Whiteside  v.  Jackson,  1  Wend.  418; 
Waters  v.  Gilbert,  2  Cushing,  27;  CoviUaud  v. 
Tanner,  7  Cal  38;  Kiler  v.  Kimbal,  10  Cal. 
268;  People\.  Glenn,  10 Cal  37;  Owenv.  Frink, 
24  Cal  177;  McDonald  v.  BearR.,  etc., Co.,  13 
Cal.  223;  Payne  v.  TreadweU,  16  Cal.  248;  Dun- 
ning  v.  Rankin,  19  Cal.  641;  Leet  v.  Wilson,  24 
Cal.  402;  Sneed  v.  Osbom,  25  Cal.  627;  Voor- 
man  v.  Voiaht,  46  Cal  392.  Exceptions  to  a 
charge  ought  to  point  out  the  specific  portions 
excepted  to:  Hicks  v.  Coleman,  25  Cal  146;  St, 
John  V.  Kidd,  26  Cal  263;  SiU\.  Reese,  47  Cal 
348;  Robinson  v.  W.  P.  R.  R.  Co.,  48  Cal.  425; 
though  perhaps  this  is  otherwise  where  the 
different  portions  are  manifestly  inconsistent: 
McCreery  v.  Everding,  44  Cal.  246;  in  which 
case  it  was  held  that  an  exception  ''to  each  of 
the  instructions  requested  by  defendant,"  was 
sufficient 
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It  is  sufBcient  for  the  opposite  party  to  ex- 
cept generally  to  infitructions  given  at  the 
request  of  the  opposite  party,  but  an  excep- 
tion to  the  charge  given  by  the  court  of  its 
own  motion,  must  specify  the  proposition 
which  is  deemed  objectionable.  Snea  v.  P,  dt 
B.  V.  R.  R.  Co.,  44  Cal.  415.  It  was  held  in 
an  action  for  forcible  entry  and  detainer,  that 
the  Supreme  Court  would  not  review  the 
question  of  damages  on  the  CTound  that  the 
proof  did  not  warrant  them;  defendant  should 
either  have  moved  for  a  new  trial,  or  specified 
in  his  bill  of  exceptions  in  what  particulars 
the  evidence  did  not  justify  the  aecision  in 
this  respect,  and  have  Drought  up  the  evidence 
on  this  point.  Jones  v.  Shay,  50  Cal.  508.  As 
to  the  exceptions  being  specific,  see  also  Mar- 
tin V.  Travera,  12  Cal.  245;  Haggin  v.  Clark, 
28  Cal.  165;  Re  Brooks,  32  CaL  558. 

Irrelevant  evidence,  exception  to.    It 

was  held  that  a  general  objection  that  testi- 
mony was  irrelevant  was  sufficiently  explicit; 
it  could  mean  but  one  thing,  viz.,  that  the 
testimony  did  not  fit  the  case,  or  was  not 
proper  under  the  issues  framed:  Strong  v. 
FaUtrson,  6  Cal.  157;  but  the  objection  that 
it  was  incompetent  and  irrelevant  will  not  be 
considered  in  the  Supreme  Court,  if  the  testi- 
mony could,  under  any  possible  circum- 
stances, have  been  relevant  Dreux  v.  Domee, 
18  Cal.  83;  Thompson  v.  Thornton,  50  CaL 
142.  The  objection  cannot  be  raised  for  the 
first  time  in  th€  Supreme  Court.  Henry  v.  S, 
P.  R.  R.  Co.,  60  Cat  176. 

An  objection  to  a  power  of  attorney  that  it 
is  irrelevant  and  incompetent,  was  held  not 
to  enable  the  objector  to  raise  the  question, 
that  the  power  only  authorized  the  sale  of 
''lots  unsold,"  and  that  there  was  no  evi- 
dence that  the  lot  in  controversy  was  unsold. 
Oardmer  v.  Sehmaelde,  47  CaL  588. 


Xnoompetent  evidence,  see  last  note. 
There  is  a  wide  distinction  between  imma- 
terial and  incompetent  evidence.  It  may  be 
material,  but  incompetent;  or  competent  m  a 
proper  case  but  immaterial  to  any  issue  be- 
fore the  court.  People  v.  Manning,^  48  CaL 
338.  The  point  of  the  exception  to  incompe- 
tent evidence  must  be  so  stated  as  to  be 
apparent  to  the  court;  but  whether  it  be 
stated  in  express  terms,  or  appear  by  neces- 
sary implication  from  the  nature  and  subject- 
matter  of  the  objection,  is  immaterial;  ii  the 
objection  is  generaJ,  it  will  only  be  upheld  in 
case  the  evidence  is  absolutely  incompetent 
for  any  purpose.  Nightingale  v.  Scannel,  18 
CaL  323;  Thompson  v.  Thornton,  50  CaL  142. 

Admiasible  evidence,  rejection  of.  In 
this  case  it  must  clearly  appear  on  the  lace  of 
the  exception  that  the  evidence  was,  not  that 
it  possibly  might  have  been,  relevant.  Cokn 
V.  Mul/ord,  15  CaL  50. 

Strike  out  evidence,  motion  to.  The 
proper  time  to  make  an  objection  to  evidence 
IS  when  it  is  offered.  Failing  in  this,  the 
party  is  presumed  to  have  waived  his  objec- 
tion forever.  Livermore  v.  Stine,  43  CaL  274; 
People  V.  Long,  43  Cal.  446;  King  v.  Haney, 
46  Cal.  560.  These  decisions  seem  to  limit 
the  right  to  move  to  strike  out  evidence  to 
those  cases  where  it  was  impossible  for  the 
objecting  party  to  make  his  objection  before 
the  evidence  was  admitted.  The  moving 
party  must  specify  his  objections  with  the 
like  particularity  as  is  re<^uired  in  pointing 
out  an  objection  to  a  question.  Henry  v.  S.  P, 
R.R.  Co.,  50  Cal  176. 

AdmiMdon  of  evidence,  subject  to  ex- 
ceptions. This,  it  seems,  does  not  enable 
the  puty  objecting  to  the  evidence  to  assign 
his  objections  afterwards.  CoviUaud  v.  Tan' 
ner,  7  CaL  39. 


647.  The  verdict  of  the  jury,  the  final  deoision  in  an  action  or  proceed- 
ing, an  interlocutory  order  or  decision,  finally  determining  the  rights  of 
the  parties,  or  some  of  them;  an  order  or  decision  from  which  an  appeal 
may  be  taken;  an  order  sustaining  or  overruling  a  demurrer,  allowing  or 
refusing  to  allow  an  amendment  to  a  pleading,  striking  out  a  pleading  or 
a  portion  thereof,  refusing  a  continuance;  an  order  made  upon  ex  parte 
application^  and  an  order  or  decision  made  in  the  absence  of  a  party,  are 
deemed  to  have  been  excepted  to.    [Approved  April  3;  effect  June  l,  1876.] 

See  646,  notes. 

648.  No  particular  form  of  exception  is  required,  but  when  the  excep- 
tion is  to  the  verdict  or  decision,  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  it,  the  objection  must  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.  The  objection  must  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to 
explain  it,  and  no  more.  Only  the  substance  of  the  reporter's  notes  of 
the  evidence  shall  be  stated.  Documents  on  file  in  the  action  or  proceed- 
ing may  be  copied,  or  the  substance  thereof  stated,  or  a  reference  thereto, 
sufficient  to  identify  them,  may  be  made.    [Approved  April  3;  effect  June  l,  1876. 

Decision.  This  is  the  statement  of  facts  Reporter's  notes.  Strong  observations 
found,  and  the  conclusions  of  law  therefrom,  against  inserting  bodily. .  People  v.  Getty,  49 
mentioned  in  633.  Covenyy,  ifa2e,  49  CaL  555.     CaL  584.    A  mere  rescript  of  the  testimony 
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by  question  and  answer,  with  the  objections     sidered.    Caldwell  v.  Paris,  60  Cal.  502;  see 
taken  and  the  ruling  thereon,  will  not  be  con-     646,  n.,  ante. 

649.  A  bill  containing  the  exception  to  any  decision  maj  be  presented 
to  the  court  or  jadge  for  settlement,  at  the  time  the  decision  is  made,  and 
after  having  been  settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  a  tribunal  other  than  a 
court,  or  by  a  judicial  officer,  the  bill  of  exceptions  shall  be  presented  to, 
and  settled  and  signed  by  such  tribunal  or  officer.    [Approved  April  3;  effect 

June  1,  1876.] 

Bee  650,  notes.  BUI  of  esceptioiifl.    An  extract  from  the 

minutes  of  the  clerk,  signed  bv  the  judge. 
Filing  may  precede  signature  by  judge,     was  held  not  to  be   a  bill   of  exceptions. 
Marble  v.  Fay,  49  CaL  585.  HarasUhy  v.  HorUm,  46  CaL  546. 

650.  When  a  party  desires  to  have  exceptions  taken  at  a  trial  settled  in 
a  bill  of  exceptions,  he  may,  within  ten  days  after  the  entry  of  judgment, 
if  the  action  were  tried  with  a  jury,  or  after  receiving  notice  of  the  entry 
of  judgment,  if  the  action  were  tried  without  a  jury,  or  such  further  time 
as  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  may  allow, 
prepare  the  draft  of  a  bill,  and  serve  the  same,  or  a  copy  thereof,  upon 
the  adverse  party.  Such  draft  must  contain  all  the  exceptions  taken  upon 
which  the  party  relies.  Within  ten  days  after  such  service,  the  adverse 
party  may  propose  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  party.  The  proposed  bill  and  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party  seeking  the  settle- 
ment of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon  five  days* 
notice  to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court  for 
the  judge.  When  received  by  the  clerk,  he  must  immediately  deliver  them 
to  the  judge,  if  he  be  in  the  county;  if  he  be  absent  from  the  county,  and 
either  party  desire  the  papers  to  be  forwarded  to  the  judge,  the  clerk  must, 
upon  notice  in  writing  of  such  party,  immediately  forward  them  by  mail, 
or  otber  safe  channel;  if  not  thus  forwarded,  the  clerk  must  deliver  them 
to  the  judge  immediately  after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at  which  he  will  settle 
the  bill,  and  the  clerk  must  immediately  notify  the  parties  of  such  desig- 
nation. At  the  time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with  the  amendments, 
if  any,  must  be  presented  to  such  referee  for  settlement  within  ten  days 
after  service  of  the  amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If  no  amendments 
are  served,  or  if  served  are  allowed,  the  proposed  bill  may  be  presented, 
with  the  amendments,  if  any,  to  the  judge  or  referee,  for  settlement  with- 
out notice  to  the  adverse  party.  It  is  the  duty  of  the  judge  or  referee,  in 
settling  the  bill,  to  strike  out  of  it  all  redundant  and  useless  matter,  so 
that  the  exceptions  may  be  presented  as  briefly  as  possible.  When  set* 
tied,  the  bill  must  be  signed  by  the  judge  or  referee,  with  his  certificate 
to  the  efifect  that  the  same  is  allowed,  and  shall  then  be  filed  with  the  clerk* 

[Approved  March  24;  effect  July  1,  1874.] 

Time,  extexudon  of,  1054.  is  difficult  to  deduce  any  fixed  principles  from 

the  authorities.     But  it  seems  that  if  the  ex- 

Bfll  of  excepUons,  -whsa  It  must  be  ceptions  are  handed  in  on  the  trial,  signed  hy 
settled.  There  have  heen  so  many  changes  the  judge  and  filed,  they  hecome  records  in 
of  the  law  on  this  and  kindred  subjects  that  it     the  case  and  no  further  bill  of  exceptions  need 
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be  settled:  De  Johruonv.  SepuWeda,  5  Cal.  150; 
also  that,  i^otwithstanding  670,  by  which  the 
clerk  is  to  make  up  the  judgment-roll  im- 
mediately after  the  entering  the  judgment,  a 
bill  of  exceptions  may  be  settled  after  the 
entry  of  judgment  so  lonff  as  it  is  done  within 
the  time  prescribed  by  Uiis  section,  and  will 
form  part  of  the  jud^ent-roll,  so  that  if  the 
judgment  is  entered  oef ore  the  bill  of  excep- 
tions is  settled  it  is  not  necessary  to  move  for 
a  new  trial  on  the  same  ^unds  as  those 
covered  by  the  exceptions.  The  bill  of  excep- 
tions must  be  presented  within  the  time 
limited.  Higgins  v.  Mahoney,  50  Cal.  444; 
Caldwell  v.  Parks,  47  Cal.  640.  Exceptions  to 
court  commissioner's  report  of  facts  otner  than 
issues  of  fact  raised  by  pleadings  must  be 
made  within  four  days  uter  written  notice  of 
filing,  259  and  n. 

ContantB  of  bill  of  ezoeptloiia,  648,  661  n. 
The  parties,  especially  the  appellant,  should 
see  that  all  the  material  facts,  including  all 
admissions,  Smith  v.  Aihem,  34  CaL  506,  are 
Included:  Ringgold  v.  Haven,  1  Cal.  116;  WhUe 
V.  Abemethy,  3  Cal.  426;  Oarwood  v.  Simpson, 
8  CaL  109;  and  that  they  are  stated  without 


ambiguity.  Pa^  v.  O'Brkn,  36  Cal.  561.  The 
bill  of  exceptions  will  be  construed  against 
the  party  presenting  it.  People  v.  Williams,  45 
Cal.  27.  if  a 'bill  of  exceptions  refers  to  a 
deed  printed  in  the  transcnpt  the  deed  must 
be  identified  in  the  bill.  Canfield  v.  Thompson, 
49  Cal.  210. 

Presentment  to  the  judge.  If  the  bill  of 
exceptions  is  not  presented  to  and  settled  bv 
the  judge  it  will  not  be  noticed  on  appeaL 
Warner  v.  Holman,  24  CaL  229. 

Certificate  of  Judge.  If  the  respondent 
do  not  think  proper  to  file  amendments,  or  the 
judce  to  correct  the  statement,  the  certificate 
of  that  fact  by  the  judge  is  all  that  is  neces- 
sary. Redman  v.  Otdnac,  5  Cal.  148.  It  was 
held  that  a  judge  could  revoke  his  certificate 
to  a  settled  statement  on  appeal  during  the 
term  at  which  the  judgment  was  rendered, 
but  not  afterwards.  Branger  v.  ChevoUier,  9 
CaL  172;  and  see  Flynn  v.  CotOe,  4.1  Cal.  526. 
The  bill  of  exceptions  may  be  signed  after  it 
is  filed.    Marble  v.  Fay,  49  CaL  585. 

New  trial,  bill  of  exceptions  on  motion 
for,  659,  S.  2. 


651.  Exceptions  to  any  decision  made  after  judgment  may  be  presented 
to  the  judge  at  the  time  of  such  decision,  and  be  settled  or  noted,  as  pro- 
vided in  Sec.  649,  and  a  bill  thereof  may  be  presented  and  settled  after- 
wards, as  provided  in  Sec.  650,  and  within  like  periods  after  entry  of  the 
order,  upon  appeal,  from  which  such  decision  is  reviewable.     [Approved 

March  24;  effect  July  1,  1874.] 

662.  If  the  judge  in  any  case  refuse  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may  apply  by  petition  to 
the  Supreme  Court  to  prove  the  same.  The  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by  the  chief  justice 
as  correct,  and  filed  with  the  clerk  of  the  court  in  which  the  action  was 
tried,  and  when  so  filed  it  has  the  same  force  and  effect  as  if  settled  by 
the  judge  who  tried  the  cause. 


Refuse,  L  e,,  improperly.  OaUardo  v.  A,  ds 
P.  T.  Co.,  49  CaL  510. 

Fetitioxi  must  be  presented  before  the  final 
submission  of  the  case.  The  appellant  cannot 
incorporate  in  his  transcript  ex  parte  affi- 
davits, etc ,  and,  after  the  final  submission  of 
the  case,  bring  the  question  before  the  Su- 

?reme  Court  for  the  first  time  in  his  brief, 
'he  motion  on  the  petition  is  an  original  pro- 


ceeding. The  petition  must  be  in  writing, 
setting  forth  at  length  the  exceptions  which 
were  &ken  at  the  trial  and  not  allowed  by  the 
judge,  and  so  much  of  the  evidence  as  may  be 
necessary  to  illustrate  them.  It  should  be 
presented  with  the  record.  In  the  absence  of 
ftny  general  rules,  the  court  will,  upon  the  pres- 
entation of  the  petition,  take  action.  Wot' 
mouth  V.  Gardner,  35  CaL  228-9. 


653.  When  the  decision  excepted  to  was  made  by  any  judicial  officer 
other  than  a  judge,  the  bill  of  exceptions  shall  be  presented  to  such  judi- 
cial officer  and  be  settled  and  signed  by  him,  in  the  same  manner  as  it  is 
required  to  be  presented  to,  settled,  and  signed  by  a  court  or  judge.  A 
judge  or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions  after  as  well 
as  before  he  ceases  to  be  such  judge  or  judicial  officer.  If  such  judge  or 
judicial  officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  removed 
from  office^  becomes  disqualified,  is  absent  from  the  State,  or  refuses  to 
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settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by  law  for  the 
settlement  of  the  same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct.  Judges,  judicial 
officers,  and  the  Supreme  Court  shall  respectively  possess  the  same  power, 
in  settling  and  certifying  statements,  as  is  by  this  section  confen*ed  upon 
them  in  settling  and  certifying  bills  of  exceptions.    [Approved  April  3;  effect 

June  1,  1876.] 

ARTICLE  n. 

NBW  TBIAL8. 


Sec.  656.  New  trial  defined. 

657.  When  a  new  trial  may  be  granted. 
668.  On  what  papers  moved  for. 
659.  Notice  of  motion,  upon  whom  serv- 
ed, and  what  to  contain. 


Sec.  660.  Motion  to  be  heard  at  the  time 
specified,  or  dismissed. 
661.  Judge  to  make  statement  on  de- 
cision of  the  motion.  This  state- 
ment to  constitute  bill  of  excep- 
tion. 


656.  (192.)  A  new  trial  is  a  re-examination  of  an  issne  of  fact  in  the 
same  court  after  a  trial  and  decision  by  a  jury  or  court,  or  by  referees. 

657.  (193.)  The  former  verdict  or  other  decision  may  be  vacated  and  a 
new  trial  granted,  on  the  application  of  the  party  aggrieved,  for  any  of 
the  following  causes,  materially  affecting  the  substantial  rights  of  such 
party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party, 
or  any  order  of  the  court  or  abuse  of  discretion  by  which  either  party  was 
prevented  from  having  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  general  or  special  verdict,  or  to 
a  finding  on  any  question  submitted  to  them  by  the  court,  by  a  resort 
to  the  determination  of  chance,  such  misconduct  may  be  proved  by  the 
affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have 
guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  ap- 
plication, which  he  could  not,  with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial; 

5.  Excessive  damages  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision, 
or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application. 

aTTBrhnrraTnio  t  i^g  of  the  demurrer,  there  being  no  objec- 

Irregularity,  abuse  of   discretion,  etc.  wood  v.  Tevis,  23  Cal.  335.     Where  the  judge 

The  refusal  of  the  court  to  allow  the  defend-  stated  in  the  course  of  a  trial  before  a  jury, 

ant  to  verify  his  answer  in  a  case  where  the  with  regard  to  one  of  the  plaintiffs  witnesses^ 

action  came  on  for  trial  more  than  six  months  who  was  being  cross-examined,  that  she  was 


after  the  answer  was  filed,  and  the  plaintiff,     one  of  the  most  respectable  women  in  his 

neighborhood,  which  m 
by  saying  he  did  no 

were  not  verified,  was  held  an  irregularity  or 


without  having  given  any  notice,  moved  the     neighborhood,  which  ne  afterwards  (j^ualified 
court  to  strike  out  the  answers,  because  they 


neignbornood,  wnicn  ne  anerwaras  quaimea 
by  saying  he  did  not  mean  to  say  that,  but 
that  sne  was  a  woman  of  respectability,  the 


abuse  of  discretion,  473  n.,  p.  225.  LaMimer  v.  Supreme  Court  considered  that  the  judgment 
Ryan,  20  Cal.  632;  see  Arrtngimi  v.  Tupper,  10  did  not  depend  in  any  material  degree  upon 
Cal.  464.    A  trial  was  regular, "where  there  was     the  testimony  of  this  witness.     If  it  had,  tney 


Syan,  20  Cal.  632;  see  Arrington  v.  Tupper,  10  did  not  depend  in  any  material  degree  upon 
Cal.  464.  A  trial  was  regular, "where  there  was  the  testimony  of  this  witness.  If  it  had,  tney 
a  demurrer  to  the  answer,  without  first  dispos-     would  have  reversed  it.    McMtnn  v.  Whelan, 
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27  Cal.  320.  As  to  change  of  judge  during 
criminal  trial  by  consent,  160  n. 

Rendering  judgment,  not  upon  proof,  but 
on  "recorded  original  papers,  the  nature  of 
which  did  not,  however,  appear,  was  held  an 
irregularity.  In  this  case,  the  court,  under 
the  Practice  Act  of  28th  February,  1850,  Sec. 
26,  ordered  a  new  trial,  on  the  ground  that 
there  did  not  appear  to  have  been  any  real 
trial,  and  that  no  tangible  point  was  presented 
for  determination,  that  statute  expressly  em- 
powering the  Supreme  Court  to  take  this 
course.  Reed  v.  jourdain,  1  Cal.  102.  Ren- 
dering judgment  by  defaiUt,  ex  parte,  at  9 
A.M.,  on  a  particular  day,  against  defendants 
summoned  to  appear  in  the  Court  of  First 
Instance  of  San  Francisco  at  10  A.M.,  on  that 
day,  was  also  held  an  irregularity.  Parker  v. 
SJiejihard,  1  Cal.  131. 

It  was  held  irrefi;ular  for  the  judge  to  grant 
a  new  trial,  and  then  immediately  proceed  to 
render  a  contrary  judgment  without  hearing 
or  notice.  MUchelv,  HaekeU,  14  Cal.  667.  The 
fact  that  one  of  the  jurors  is  incompetent  be- 
cause not  a  resident  of  the  State  tor  a  suffi- 
cient time,  which  fact  is  only  discovered  after 
the  trial,  does  not  constitute  an  irregularity. 
Thompson  v  Paige,  16  Cal.  78. 

Where  the  verdict  must  have  been  given 
under  a  state  of  ^reat  excitement,  preventing 
a  fair  and  just  trial,  it  was  sufficient  to  ground 
an  order  for  a  new  trial.  People  v.  Acosta,  10 
CaL  196.  The  fact  that  after  a  verdict  of 
guilty  has  been  rendered,  the  accused  ascer- 
tains for  the  first  time  that  before  the  jury 
was  impaneled  a  juror  had  formed  and  ex- 
pressed an  opinion  as  to  his  guilt,  is  not  a 
ground  for  a  new  trial.  People  v.  Fair,  43  Cal. 
137;  People  v.  Mortimer,  46  CaL  120.  Unless 
objection  is  made  to  irregularities  in  the  court 
below,  and  exception  taken  there,  the  Supreme 
Court  will  not  review  them,  646  n. 


SUBDIVISION  n. 

Misconduct  On  a  trial  for  f elonv,  if  it  is 
shown  either  that  a  juror  has  engaged  in  con- 
versation with  others  on  the  subject  of  the 
charge  upon  which  he  is  to  pass,  or  has  volun- 
tarily listened  to  the  remarks  of  others  ad- 
dressed to  himself  or  to  third  parties,  upon 
matters  connected  with  the  charge,  miscon- 
duct sufficient  to  authorize  the  court  to  set 
the  verdict  aside  is  prima  /ade  established. 
Peoj^  V.  Turner,  39  Cal.  375;  People  v.  Bran- 
nigan,  21  CaL  340;  McCann  v.  The  State,  9 
Sm.  &  Mar.  465;  State  y.  Preseoti,  7  N.  H. 
288.  Where  one  of  the  jury  addressed  de- 
fendant's counsel,  and  said  that  there  was  no 
use  in  the  lawyers  occupving  so  much  time, 
examining  witnesses  and  trying  to  humbug 
the  jury,  and  that  the  one  who  made  the 
shortest  speech  would  get  a  verdict,  that  was 
considered  bv  the  Supreme  Court  not  to  be 
sufficient.  Taylor  v.  Cal.  Stage  Co.,  6  CaL 
229.     See  Petyple  v.  Dennis,  39  Cal.  625. 

Where  a  newspaper  slip  was  handed  by  a 
deputy  sheriff  to  a  jury  during  the  trial,  con- 
taming  matters  relating  to  the  trial,  but  not 
in  evidence,  and  was  perused  by  them,  and 
the  court  instructed  the  jury  that  the  slip 
should  be  wholly  disregarded  by  them,  and  it 
appeared  that  the   perusal  could  not  have 


prejudiced  the  losing  party,  it  was  held  not 
to  be  such  miscondud;  as  to  be  jground  for  a 
new  triaL   Thrall  v.  Smiley,  9  CaL  529. 

Where  the  sheriff  was  asked  by  one  of  the 
jurors  if  they  were  to  be  governed  by  the  in» 
structions  of  the  court,  and  answered  that  he 
would  ask  the  jud^,  which  he  did,  where- 
upon the  judge  said  that  ''the  instructions 
were  for  them  tg  be  governed  by,  or  they 
would  not  have  been  given,"  which  answer 
the  sheriff  repeated  to  the  jury,  it  was  held 
there  was  no  misconduct  of  the  jury.  Nei- 
eon  V.  Mitchell,  10  Cal.  92.  Where  in  a  crimi- 
nal case  the  jury  were  taken  to  a  hotel  to  get 
their  dinner  and  the  proprietor  of  the  hotel 
spoke  to  some  of  the  jurors  and  told  them  to 
convict  the  defendant,  it  was  held  that,  how- 
ever improper  the  passing  remark  of  the  hotel 
proprietor  was,  it  did  not  constitute  miscon- 
duct of  the  jury.  People  v.  Brannigan,  21 
CaL  342.  In  a  case  where  on  the  adjourn- 
ment of  the  court  the  jury  were  informed  by 
the  court  that  if  they  agreed  upon  a  verdict 
during  the  recess  they  might  seal  it  up  and 
return  it  at  the  opening  of  the  court  next 
day:  and  the  veroict  was  a^ed  upon  and 
sealed  up,  but  before  the  openmg  of  tne  court, 
one  of  the  jurors  informea  defendant's  coun- 
sel what  the  verdict  was;  there  being  no 
showing  of  any  fraudulent  conduct  on  the 
part  of  the  juror,  it  was  held  not  sufficient  to 
invalidate  the  verdict:  IngersoU  v.  Truebody, 
40  Cal.  612 ;  and  the  mere  retiring  by  several 
jurors,  for  a  few  moments,  with  the  permission 
of  the  sheriff  when  in  his  custody,  out  of  his 
sight,  to  obey  a  call  of  nature,  without  com- 
municating with  any  one,  is  no  misconduct 
People  V.  Moore,  41  CaL  238. 

Chance,  reaort  to  the  determinatioii  oC 
In  a  case  where  the  jury  -agreed  amongst 
themselves  that  each  member  should  Bet  down 
a  sum  according  to  his  own  judgment,  that 
the  aggregate  should  be  divided  by  twelve, 
and  trmt  the  quotient  should  be  returned  as 
the  verdict,  which  was  done,  the  Supreme 
Court  said  the  rule  was  that  if  such  means 
are  adopted  merely  to  arrive  at  a  proper  result 
for  the  purpose  of  determining  what  the  ver- 
dict should  be,  without  being  bound  thereby, 
and  the  jury  afterwards  a^ed  upon  such 
sum  as  their  verdict,  it  would  be  good.  But 
if  the  jury  resorted  to  this  or  any  other  simi- 
lar means  and  agreed  to  be  bound  by  the  con- 
tingent result,  without  reserving  to  them- 
selves the  right  to  dissent,  the  verdict  would 
be  bad.  Wilson  v.  Berryman,  5  CaL  46;  see 
Dana  v.  Tucker,  4  Johns.  487;  Harvey  v. 
BickeU,  15  Johns  87;  Smith  v.  Cheetham,  3 
Caines,  57 ;  Orinnell  v.  Philips,  1  Mass.  541 ; 
Warner  v.  Rohineon,  1  Root,  194;  Roberts  v. 
FaiUs,  1  Cowen,  238;  Turner  v.  Tuolumne  W.  A 
M.  Co.,  25  CaL  399;  Boyce  v.  Cal.  Stage  Co., 
25  CaL  473;  Donner  v.  Palmer,  23  Cal.  47; 
Levy  V.  Bramum,  39  CaL  489. 

Affidavits.  The  affidavit  of  the  sheriff  it 
competent  evidence.  Wilson  v.  Berryman,  5 
Cal.  46.  But  where  the  affidavits  merely  de- 
posed that  there  was  a  resort  to  chance,  with- 
out showing  how  affiants  knew  the  fact,  the 
District  Court  was  held  to  have  acted  cor- 
rectly in  disregarding  the  affidavits.  Hoare  v. 
Hindky,  49  C^  275.    Although  the  affidavit 
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of  a  jnror  will  not,  except  in  the  case  men- 
tioned in  this  section,  be  allowed  to  impeach 
the  verdict,  it  will  be  received  to  substantiate 
it  Wilson  y.  Berryman,  5  CaL  46.  Apart 
from  the  statutory  provision  it  is  a  settled 
rule,  founded  on  considerations  of  necessary 
policy,  that  the  testimony  of  a  juryman  can- 
not be  received  to  defeat  his  own  verdict. 
People  v.  Baker,  1  CaL  405  (citing  4  J.  K 
487;  5  Hill,  560;  4  Binney,  156;  5  Rawle,  61.) 
The  affidavits  of  jurymen  who  rendered  a 
verdict  that  they  misunderstood  its  effect  can- 
not be  received  to  impeach  or  defeat  it.  Pol- 
hemtu  v.  Hehnan^  50  Cal.  438;  Amsby  v.  Dtck- 
houte,  4  Cal.  103;  Ccuiro  v.  Oill,  5  CaL  42; 
WiUon  V.  Berryman,  6  CaL  45;  People  v. 
Wyman,  15  CaL  70;  Boycev.  Cal.  Stage  Co.,  25 
CaL  475;  PeopU  v.  Hughes,  29  CaL  262. 


SUBDIVISION  m. 

Soipilfle.  A  party  cannot  move  for  a  new 
trial  on  this  ground,  unless  the  surprise  is 
conclusively  shown  by  the  affidavits:  Mc- 
Donald y.  Bear  River  Co.,  13  Cal.  220;  that 
the  fact  or  facts  from  which  the  surnrise  re- 
sulted had  a  material  bearing  upon  the  case, 
and  that  the  verdict  may  be  mainly  attributed 
to  their  effect.  Hartwright  v.  Badham,  11 
Price,  383.  Upon  this  ground  new  trials 
should  be  granted  with  great  caution.  A 
party  claiming  to  have  l^en  injured  must 
show  that  the  surprise  has  not  resulted  in 
any  degree  from  his  own  fault  or  negligence: 
Rogers  v.  Ifme,  1  CaL  429;  Brooks  y.  Lyon,  3 
Cal  114;  and  must  claim  his  relief  at  the 
earliest  opportunity.  If  he  can  relieve  him- 
self from  nis  embarrassment  in  any  mode, 
either  by  a  nonsuit:  Brown  v.  Smith,  10  CaL 
510;  or  a  continuance:  Ferrer  v.  Home  Mvtual 
Ins,  Co.,  47  CaL  416;  or  the  introduction  of 
other  testimony,  or  otherwise,  he  must  not 
take  the  chance  of  a  verdict:  Live  Yankee  Co. 
V.  Oregon  Co.,  7  Cal.  42;  but  he  must  at  once 
fortify  his  position  by  resorting  to  all  availa- 
ble modes  of  present  relief.  Schellhouse  v.  Ball, 
29  CaL  607.  And  he  must  show  not  only  a 
surprise,  but  that  he  is  injured  by  it,  and 
what  case  he  can  establish  m  the  event  of  a 
new  triaL  Patterson  v.  Ely,  19  CaL  35;  Blake 
V.  Hoice,  1  Aikens,  306;  Taylor  v.  Cal.  Stage 
Co.,  6  Cal.  228;  Cook  v.  De  la  Ouerra,  24  CaL 
240;  People  v.  Jocelyn,  29  Cal.  564;  Brooks  v. 
Douglas,  32  CaL  209.  But  if  at  the  time  the 
party  cannot  pHOseibly  make  a  showing  suffi- 
cient for  a  continuance,  he  need  not  move  for 
one.  Spencer  v.  Vigneaux,  20  CaL  450. 
False  testimony  given  by  mistake  or  other- 
wise, LB  sufficient  to  avoid  a  verdict  or  decis- 
ion, based  upon  it,  if  ordinary  prudence  has 
been  observed  by  the  losing  party.  As  to 
what  constitutes  ordinary  pruaence  no  rule 
can  be  laid  down  as  universally  applicable. 
Ot^  v.  Hanley,  21  CaL  398.  The  party  sur- 
prised must  apply  for  relief  at  the  earliest 
practicable  moment,  and  in  such  method  as 
will  produce  the  least  vexation,  expense  and 
delay.  Delmas  v.  Martin,  39  CaL  555.  A 
party  cannot  be  surprised  by  the  other  mak- 
mg  good  by  proof  a  fact  distinctly  put  in 
issue  by  the  pleadings.  Armstrong  y.  Davis, 
41  CaL  499. 


The  Supreme  Court  will  not  disturb  an 
order  granting  a  new  trial  on  the  ground  of 
accident,  unless  there  was  abuse  of  discre- 
tion on  the  part  of  the  court  below.  (As  to 
discretion,  see  note  ''General"  below.)  Moore 
V.  Los  Angeles  Infirmary,  49  CaL  669;  Smith  v. 
Richmond,  15  CaL  501;  Nooney  v.  Mahoney, 
30  Cal.  226.  In  the  following  cases  the  Su- 
preme Court  interfered:  Eagan  v.  Delany,  16 
Cal.  85;  Jungerman  v.  Bovee,  19  CaL  355; 
Ross  v.  Atum,  2  Cal.  192. 

JjBl'w,  miatake  as  to.  Cannot  operate  as  a 
surprise.  FuUer  v.  Hntchins,  10  Cal.  526; 
Klockenbaum  v.  Pierson,  22  Cal.  163. 

Witneas  giviog  unexpected  ftestimooy. 

This  is  surprise,  if  the  party  have  (ques- 
tioned the  witness  beforehand  and  he  misled 
him,  and  the  party  need  not  move  for  a  con- 
tinuance in  such  case.  Rodriguez  v.  Comstoek, 
24  Cal.  88.  But  it  is  not  surprise  if  the  party 
have  not  been  diligent  in  his  preparations. 
Taylor  v.  CaL  Stage  Co.,  6  CaL  229. 

Attorneys'  fees,  non-payment  ol  If  a 
party  omit  to  pay  his  attorney  after  being  in- 
formed that  he  will  not  conduct  the  case  un- 
less his  fees  are  paid,  and  judgment  goes  by 
default  in  consequence,  the  party  is  not  "  sur- 
prised. "  Ooldstone  v.  Sperling,  39  Cal.  448. 

Inconsistency  on  the  part  of  court.  If 
the  court  first  admit  evidence  as  competent, 
and  then  hold  in  the  findings  that  there  was 
no  proof  whatever  on  the  point,  it  is  a  sur- 
prise. Carpentier  v.  Small,  35  Cal.  347;  Hart" 
son  v.  Hardin,  40  CaL  267. 

Amendment  This  is  not  of  itself  a  sur- 
prise. Mendelsohn  y.  Anaheim  L.  Co.,  40  CaL 
657. 


SUBDIVISION  IV. 

Newly  discovered  eridence,  etc.  The 
affidavits  must  show  that  the  party  used  rea- 
sonable diligence  to  discover  and  produce  the 
evidence  at  the  former  trial,  and  tnat  his  fail- 
ure to  do  so  was  in  no  degree  the  result  of  his 
own  laches;  that  the  newly  discovered  evi- 
dence is  not  simpl]^  cumulative  (1838,  post); 
that  its  only  office  is  not  to  impeach  an  ad- 
verse witness;  that  it  is  material  to  the  issue, 
and  of  BO  important  a  character  as  to  satisfy 
the  court  that  it  may  reasonably  be  inferred 
the  verdict  would  have  been  different  if  the 
newly  discovered  evidence  had  been  in  on 
the  former  triaL  Stoakes  v.  Monroe,  36  Cal. 
388.  The  evidence  must  be  set  forth  in  the 
affidavits,  and  the  affidavits  of  the  witnesses 
themselves  obtained  if  possible.  Arnold  y. 
Skaggs,  35  CaL  684;  Rogers  v.  Huie,  1  CaL 
429;  Perry  v.  Codirane,  1  CaL  180;  Taylor  v. 
CaL  S.  C.  Co.,  6  Cal.  228.  If  the  affidavits 
of  the  witnesses  cannot  be  obtained  in  time, 
an  extension  must  be  asked.  Jenny  Lind  Co. 
y.  Bou?er,  11  Cal.  195;  Case  v.  Codding,  38 
Cal.  194;  see  Daniel  v.  Daniel,  2  J.  J.  Marshall's 
Rep.  52.  Much  must  be  left  to  the  discre- 
tion of  the  judge  below,  and  the  Supreme 
Court  will  interfere  with  great  reluctance. 
Baker  v.  Joseph,  16  CaL  180;  O'Brien  v.  Brady, 
23  Cal.  244.    Affidavits  showing  newly  discov- 
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ered  evidence,  but  opposed  bv  counter  affi- 
davits vrhich  expose  tnem  to  the  suspicion  of 
bad  faith,  and  not  showing  a  reasonable  pre- 
sumption that  the  evidence,  if  produced, 
would  change  the  result,  are  not  suiiicient. 
Merk  v.  OeMaeuser,  60  Cal.  632. 

DiUgenoe.  There  must  not  merely  be  an 
allegation,  but  proof,  of  diligence,  to  aiscover 
the  evidence  and  produce  it  at  the  trial. 
Jacks  V.  CookCt  6  Cal.  164;  Weimer  v.  JA)v?ery, 
11  Cal.  113;  Klockenbaum  v.  Piersan,  22  CfU. 
164;  People  v.  Miller,  33  CaL  102;  Jones  v. 
Jones,  38  Cal.  585;  Butler  v.  VaasauU,  40  CaL 
76;  Jones  v.  Singleton,  45  CaL  92. 

Cumulative.  Cumulative  evidence  is  ad- 
ditional evidence  of  the  same  character  to 
the  same  point,  1838.  The  newlv  dis- 
covered evidence  must  not  be  cumulative. 
Oaven  v.  Hellwig,  5  Cal.  342;  Taylor  v. 
CaL  S,  Co.,  6  CaL  230;  Live  Yankee  Co, 
V.  Oregon  Co,,  7  CaL  40;  Spencer  v.  Doane, 
23  Cal.  420;  AUrich  v.  Poimer,  24  CaL 
515;  Myer  v.  Mowry,  34  CaL  516;  LfvUzsky  v. 
Johnson,  35  CaL  43;  Doyle  v.  Sturla,  38  CaL 
456;  Armstrong  v.  Davis,  41  Cal.  499;  People 
V.  McDonell,  47  Cal.  138;  Reed  v.  Clark,  47 
CaL  204.  But  if  the  evidence  be  cumulative, 
the  opposing  part^  should  set  forth  in  his  affi- 
davits so  mucn  of  the  evidence  given  at  the 
trial  as  will  make  it  so  appear.  iTobler  v.  Cole, 
49  CaL  251. 

Could  not  have  discovered,  eto.  It  is 
not  good  ground  for  a  new  trial,  that  the  de- 
fen(&nt  discovered  material  testimony  at  too 
late  a  period  to  produce  the  same  at  the  trial; 
he  should  have  moved  for  a  continuance. 
Berry  v.  Metder,  7  CaL  418. 

"When  a  new  trial,  on  the  grotind  of 
ne^7ly  discovered  evidence,  should  have 
been  granted.  Where  the  report  of  a  referee 
disclosed  some  hesitation  and  doubt  in  arriv- 
ing at  the  conclusions  of  fact,  and  a  supple- 
mental report  showed  that,  if  the  newly  dis- 
covered evidence  had  been  adduced  on  the 
trial,  the  result,  in  all  probability,  would  have 
been  different.  Hoyt  v.  Saunders,  4  CaL  347. 
Where  plaintiff  in  ejectmeni  relied  on  a 
paper  title  and  recovered  judgment,  and  after 
the  trial  the  defendant  discovered  that  prior 
to  the  commencement  of  the  action  the  plaint- 
iff had  conveyed  the  title  to  a  third  person. 
Cranmer  v.  Porter,  41  CaL  463. 

Bquity,  oomplaint  In,  for  a  new  trial  on 
ground  of  newly  discovered  evidence,  see 
below,  general  note.  The  newly  discovered 
evidence  must  appear  to  be  incontrovertible 
and  conclusive.  JBuekaleto  v.  Ckipman,  5  Cal. 
400.  This  is,  no  doubt,  in  addition  to  the 
other  facts,  which  would  be  the  same  as  on  a 
motion  for  new  triaL 


SUBDIVISION    V. 

Bxoessive  daniages.  The  court  will  not 
set  aside  a  verdict  on  the  ground  that  the 
damages  are  excessive,  unless  the  amount  is 
so  disproportionate  to  the  injury  proved,  as 
to  make  it  clear  that  the  jury  acted  under  the 
influence  of  passion  or  prejudice.    Payne  v. 


P.  M,  S.  S,  Co,,  1  Cal.  33;  George  v.  Law,  I 
Cal.  366;  Potter  v.  Seale,  5  Cal.  411;  Taylor 
V.  CaL  Stage  Co,,  6  Cal.  230;  McCarty  v.  Fre-^ 
mont,  23  Cal.  196;  Kinsey  v.  Wallace,  36  CaL 
463;  Wheaton  v.  N.  B.  A  M,  B.  B,  Co.,  36 
Cal.  591 ;  Wilson  v.  FUeh,  41  Cal.  386;  Myers 
V.  San  Francisco,  42  Cal.  215;  Karr  v.  Parks, 
44  Cal.  47;  BusseU  v.  Dennison,  45  CaL  338; 
and  see  ^2B,  n.,  p.  173. 

An  objection  to  excessive  damages  can 
only  be  made  available  on  motion  for  new- 
trial,  and  cannot  be  raised  for  the  first  time 
in  the  appellate  court.  Douglas  v.  Krafi,  9 
Cal.  562;  Duff  v.  Fisher,  15  Cal.  380;  Van 
Pelt  V.  Littler,  14  CaL  194;  Campbell  v.  Jones, 
41  CaL  518. 

Terms.  The  court  may  put  the  plaintiff 
under  terms,  to  reduce  tne  verdict  by  con- 
sent, or  that  a  new  trial  shall  be  had.  Bene* 
diet  V.  Cotzens,  4  Cal.  383;  Battelle  v.  Connor, 
6  Cal.  140;  Chapin  v.  Bourne,  8  CaL  296; 
Kinsey  v.  Wallace,  36  CaL  463;  and  see 
660,  n. 

Insufficient  damages.  A  new  trial  mav 
be  granted  when  the  damages  are  too  small. 
Mariani  v.  Dougherty,  46  CaL  26;  Hall  v. 
**  EmUy  Banning,"  33  Cal.  522;  McDonald  v. 
Waller,  40  N.  Y.  551. 


SUBDIVISION  VI. 

Insufficiency  of  the  evidence  to  Justifsr 
the  verdict  or  other  decision.      The  Su- 
preme Court  will  not  disturb  the  verdict  of  a 
jury  upon  a  Question  of  fact,  where  the  evi- 
dence IS  connicting,  but  no  rule  of  law  ap- 
pears  to    have    been    violated.    Johnson  v. 
Pendleton,  I  CaL  132;  Dwinelle  v.  HenriqneZf 
1  CaL  388;   Amsby  v.  Dickhouse,  4  Cal.  103; 
Duell  V.  Bear  River,  etc.,  Co.,  6  Cal.  86;   White 
V.  Todd's   Valley  Co,,  8  CaL  443;  People  v. 
Ah  Ti,  9  CaL  16;  Johnson  v.  Parks,  10  CaL 
449;   Brown  y.  Smith,  10  Cal.  511;  McQarriiy 
V.  Byington,  12  Cal.  432;  FuUer  v.  FuUer,  17 
CaL   612;   Lewis  v.  Covillaud,  21   Cal.    191; 
Prfston  V.  Keys,  23  CaL  196;  Pelerie  v.  Bu^^ 
24  Cal.  419;  Rice  v.  Cunningham,  29  Cal.  495; 
Crooke  v.  Forsyth,  30  CaL  662;  Wilkinson  v. 
ParroU,  32  CaL   102;  McNeU  v.  Shirley,  33 
Cal.  207;  Wendt  v.  Ross,  33  Cal.  656;  Putnaii% 
V.  Lamphier,  36  CaL  157;  Morgan  v.  Higgms^ 
37  CaL  61;  Garrison  v.  McGlockley,  38  Cal. 
79;   WhUe  v.  Lyons,  42  CaL  283;  ffeUman  v. 
Howard,  4A  CaL  104;   CroseU  v.  Whelan,  44 
Cal.   203;  Iliguerra  v.  Bemal,  46  Cal.  581; 
Jburg  V.  Suanet,  47  Cal.  267;    Thompson  v. 
Toland,  48  Cal.  114;  Sperry  v.  Spaulding,  49 
Cal.  253. 

The  jurv  having  heard  the  testimony  and 
observed  the  manner  of  the  various  witnesses 
have  better  opportunities  of  forming  a  correct 
judgment  than  the  appellate  court  have  from 
merely  reading  a  statement  of  the  evidence. 
Bitter  v.  Stock,  12  CaL  402;  Antoine  Co.  v. 
Ridge,  23  Cal.  220;  Peierie  v.  Bugbey,  24  Cal. 
422;  KtmbaU  v.  GearhaH,  12  Cal.  48;  Lubeck 
V.  Bullock,  24  Cal.  338^  The  fact  of  the  mo- 
tion being  before  a  judge  who  did  not  hear  the 
evidence  makes  no  difference.  Maey  v.  Dct- 
Vila,  48  CaL  647.  These  rules  apply  equally 
to  findings  of  fact  by  a  court.  Perry  v.  Cochran, 
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1  CaL  180;  Vogan  v.  Barrier,  1  Cal.  186; 
ffoppe  V.  Robb,  1  CaL  373;  Wheeler  v.  ffaya, 
3  CaL  287;  Moore  v.  Murdoeh,  26  CaL  525; 
Hardenbergh  v.  Bacon,  33  CaL  376;  Child  v. 
Hvgg,  41  Cal.  519;  Phelpe  v.  MeOloan,  42  CaL 
298;  OaU  v.  7.  C,  W.  Co.,  44  CaL  43;  Bieh  v. 
Dam,  6  CaL  141;  Ooodale  v.  Seannell,  8  CaL 
29;  ^arriMm  v.  Sampaon,  15  CaL  95;  Blank' 
man  y.  Fa2/e;o,  15  CaL  646;  Paul  v.  ^S'i/ver,  16 
CaL  75;  Tebba  v.  fTco^AcruHia:,  23  CaL  60; 
Meyer  v.  Mowry,  34  CaL  516;  T'reo^  v.  ReiUy, 
35  CaL  131;  Xtd&v.  ifcuidm,  36  CaL  212;  i^j^e 
V.  Harford,  40  CaL  166;  CarroU  v.  Benicta,  40 
Cal.  389;  Crane  v.  Salmon,  41  Cal.  63;  TFooeb 
V.  }F%J^ii4sy,  42  CaL  362;  Wilkine  v.  McCue,  46 
CaL  660.  Also  to  findings  of  factbv  a  referee. 
WaUon  V.  Min^m,  1  CaL  362;  Bitekiev.  Brad- 
^law,  5  CaL  229;  Knowlesv,  Jooat,  13  Cal.  620; 
Brady  v.  ^rotm,  20  CaL  520;  Keller  y.  Sutriek, 
22  Cal.  473;  iftc^^er  y.  Bogge,  25  CaL  181, 
though  the  eyidenoe  was  ya^e  and  unsatis- 
factory. JTtn^y.Jfe^er,  35CaL  649.  Moreover, 
the  Supreme  Court  haye  said  they  would  not 
interfere  with  a  yerdict  where  there  was  any 
eyidence  to  support  it.  EacoUe  y.  Merle,  9 
Cal.  95;  Pfaffer  y.  Riehn,  13  CaL  643;  BumeU 
y.  WhUesidea,  15  CaL  36;  Baxter  y.  MeKuUey, 
16  CaL  77;  Noonan  y.  Hood,  49  CaL  294; 
Trenor  y.  C,  P.  B,  R.  Co,,  50  CaL  222. 

Where  there  were  seyeral  separate  and  dis- 
tinct defenses,  each  of  which  was  sufficient  to 
defeat  the  action,  the  court  quoted  Washing- 
ton, J.,  in LonedaU  y.  Broum,  4  Wash.  C.  C. 
148 :    "If  there  be  two  issues  or  issues  on  two 
counts  and  the  yerdict  be  not  contrary  to  eyi- 
denoe as  to  one  of  them,  the  court  will  not 
giant  a  new  trial,  though  it  be  contrary  to 
eyidence  as  to  the  other,  for  since  the  yerdict 
is  right  in  part,  the  court  will  not  set  it  aside," 
and  adopted  his  view.  Kidd  y.  Laird,  15  CaL 
182;  see  also  Ordh.  <{r  Wai.  on  New  Trials, 
1339;  1  Barnes,  9,  317,  333;  and  9  Bac  Ab. 
600,  Bouy.  ed.    Where  the  testimony  below 
consists  entirely  of  depositions,  the  reason  is 
absent,  and  if  the  Supreme  Court  thinks  the 
court  below  came  to  a  wrong  conclusion,  it 
will  grant  a  new  trial.  Wilson  y.  Cross,  33  CaL 
60.     But  eyen  in  this  case  the  judgment  must 
be  affirmed  unless  it  appear  clearly  against 
the  weight  of  evidence.  Uanning  y.  U.  P,  R.  R. 
Co.,   50  CaL    168.     Where  the  evidence  is 
dubious  and  conflicting,  the  Supreme  Court 
will  not,  although  it  may  differ  in  opinion 
from  the  lower  court,  revise  the  discretion  of 
the  court  below,  in  granting  or  refusing  a 
new  trial,  unless  there  is  abuse.    Taylor  y. 
McKiniey,  4  CaL  104;    Watson  y.  McCUiy,  4 
Cal.   288;    WaJtan  y.  Magurre,  17   CaL   92; 
OuUahan  y.  Starbuck,  21  Cal.  413;   MiOs  v. 
Barney,  22  CaL  248;  HtUhaway  y.  Bradv,  23 
CaL  124;  BoUonv.  StewaH,  29  CaL  617;  Kile  y. 
Tubbs^  32  CaL  339;  Phelps  v.  Union  Co.,  39 
CaL  407;  Lorinzana  v.  CamariUo,  41  CaL  468; 
Simpson  y.  Pacific  Co.,  44  CaL  141;  Green  y. 
L.  S.  Co.,  46  CaL  408 ;  AUschul  y.  DoyU,  48 
CaL  536;  Marble  v.  Fay,  49  CaL  586;  Dohertyy. 
Enterprise  M.  Co.,  50  Cal.  187.     But  in  the 
entire  absence  of  evidence  on  some  material 

Soint  to  support  the  verdict  or  finding,  the 
npreme  Coiut  will  grant  a  new  trial  or  order 
a  nonsuit.  Cummins  v.  SeoU,  20  Cal.  85; 
Lyle  V.  RoUins.  25  Cal.  440;  Carpentier  y. 
Gardiner,  29  CaL  164;  Himmelmann  v.  Spanagel, 
39  CaL  391 ;  Smith  y.  Athem,  34  CaL  510 ; 


Moss  y.  Atkinson,  44  CaL  16.  The  competency 
of  the  evidence  is  not  to  be  taken  into  con- 
sideration. McCloud  V.  O'NeaU,  16  CaL  392. 
Where  there  has  been  an  abuse  qf  discretion 
in  refusing  a  new  trial  on  this  ground,  the 
court  will  grant  one.  Wetder  v.  N.  W.  Ice  Co., 
9  Cal.  176;  O'Keiffe  v.  Cunningham,  9  Cal.  591; 
EasterUng  y.  Power,  12  CaL  88;  Meeker  v. 
Harris,  19  CaL  279;  Minium  v.  Burr,  20  Cal. 
48;  OyU  v.  Shoenbar,  23  Cal.  539;  Franklin*  y. 
Dorland,  28  Cal.  179;  Hawkins  v.  Reichert,  28 
CaL  539;  Walsh  v.  HiU,  41  CaL  571;  Guerrero 
y.  BaUerino,  48  CaL  1 19;  Branson  v.  Carruthers, 
49  Cal.  375. 

The  Supreme  Court  have  often  refused  to 
review  the  facts  except  on  appeal  from  a  mo- 
tion for  a  new  trial,  on  the  distinct  ground  of 
the  insufficiency  of  evidence:  Broum  v.  Graves, 
2  Cal.  120;  Rhine  y.  Bogardus,  13  CaL  74; 
Leining  v.  Gould,  13  Cal.  598;  Parke  v.  Hinds, 
14  Cal.  415;  Carpenter  v.  Norris,  20  CaL  439; 
Greene  v.  Butler,  26  Cal.  599;  AUen  v.  Fennon, 
27  Cal.  69;  People  v.  Banvard,  27  CaL  475; 
Doe  v.  VaU^o,  29  Cal.  390;  Hihn  v.  Peck,  30 
CaL  281;  RaeowUat  v.  Rene,  32  Cal.  453;  Kee- 
ran  y.  AUen,  33  CaL  548;  Reed  v.  Bemal,  40 
CaL  628;  FooU  v.  Richmxmd,  42  CaL  439;  Ry- 
CToJt  y.  Ryeraft,  42  Cal.  444;  Stockton  v.  Crea- 
nor,  45  Cal.  247;  and  such  appears  to  have 
been  their  invariable  rule.  But  under  the 
Code  as  it  now  stands,  it  would  seem  that 
they  will  review  the  evidence,  where  the  case 
was  tried  by  the  court,  either  on  motion  for  a 
new  trial  or  on  appeal  from  the  judgment,  if 
there  be  a  proper  bill  of  exceptions  speci^ng 
in  what  particulars  the  evidence  dia  not  jus- 
tify the  decision,  and  bringing  up  the  evidence 
on  the  point  Jones  v.  Shay,  50  CaL  509;  950, 
post.  Where  there  is  such  overwhelming  evi- 
dence against  the  verdict  as  to  justify  the  in- 
ference that  it  was  rendered  under  the  influ- 
ence of  passion,  or  prejudice,  or  bias  of  some 
kind,  the  court  below  should  grant  a  new 
trial:  Cooper  v.  Pena,  21  Cal.  ^;  and  this 
even  though  there  is  some  conflict.  Dickey  v. 
Davis,  39  CaL  569;  People  v.  Baker,  39  CaL 
687;  Hawkins  v.  AbboU,  40  Cal.  641;  Mason  y. 
Austin,  46  CaL  387;  Shennan  v.  Mitchell,  46 
CaL  579. 

Against  law.  It  is  not  enouch  to  aver  that 
the  verdict  is  against  law,  ana  then  offer  to 
support  the  averment  by  showing  that  the 
veroict  is  not  supported  by  the  evidence,  and 
is  for  that  reason  against  law;  that  phrase  was 
not  intended  to  apply  to  cases  famng  wifJ^n 
either  of  the  subaivisions  into  which  the 
grounds  for  a  new  trial  are  divided  by  the 
statute.  Brummamm  v.  Bradshaw,  39  CaL  35. 
Errors  in  law  under  subdivision  7  are  not  in- 
cluded in  the  expression  *' against  law."  Mar^ 
tin  y.  Matfield,  49  CaL  46.  A  verdict  in  disobe- 
dience to  the  instructions  of  the  court  upon  a 
point  of  law  is  "against  law."  Emerson  v. 
Santa  Clara,  40  Cid.  545;  Buntin  v.  Orient 
Ins.  Co.,  4  Bosw.  262;  Fleming  v.  Marine  Ins. 
Co.,  4  Whart.  59;  and  see  662,  post. 

Bill  of  exoaptioiifli,  on  motion  for  inanffl- 
oiency  of  evidence,  etc.  When  the  ap. 
plication  for  a  new  trial  is  made  for  insum- 
ciency  of  the  evidence  to  justify  the  verdict, 
or  other  decision,  or  that  it  is  against  law,  and 
is  based  on  a  bill  of  exceptions,  the  grounds 
must  be  stated  in  the  bill  of  exceptions.    A 
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bill  of  exceptions  stated  as  the  first  groiind  of 
the  motion,  that  *'the  decree  was  not  author- 
ized by  the  evidence,  the  findings,  or  plead- 
ings." This  ground  was  held  objectionable, 
because  it  did  not  attack  the  finding.  A  new 
trial  is  a  re-examination  of  an  issue  of  fact, 
656;  and  when  a  new  trial  is  granted,  the 
finding  is  set  aside,  and  of  course  the  judg- 
ment resting  upon  it  must  falL  But  the 
question  whether  the  judgment  is  authorized 
by  the  pleadings  or  findings,  is  not  involved 
in  a  re-examination  of  the  issues  of  fact.  If 
the  word  **  finding*'  were  read  for  "  decree," 
in  the  first  ground,  it  would  still  have  re- 
mained defective,  for  it  did  not  specify,  as  re- 
quired by  648,  the  particulars  in  which  the 
evidence  was  alleged  to  be  insufficient.  Martin 
Y.  Ma^eld,  49  C^  44. 


SUBDIVISION  vn. 

Errors  in  law.  Admission  of  improper 
evidence  is  error;  so  is  rejection  of  admis- 
sible evidence,  2102.  SarUillan  v.  Moses,  1 
Cal.  93;  Matter  v.  Brown,  1  Cal.  231;  Trimble 
Y.  Thome,  16  Johns.  152;  Osgood  v.  ManhaUan 
Co,,  3  Cow.  612  But  admission  of  evidence 
to  prove  a  fact,  admitted  on  the  pleadinss,  is 
no  cause  for  granting  a  new  trial:  WeLts  v. 
McPike,  21  Cal.  215;  and  if  the  ruling  of  the 
court  is  right  when  made,  no  testimony  after- 
wards introduced  can  render  it  erroneous. 
Dmty  V.  Williams,  26  Cal.  310. 

In  many  cases,  the  better  plan,  where  an 
objection  is  made  to  the  admission  or  rejec- 
tion of  evidence,  is  to  include  the  objection 
in  a  bill  of  exceptions.  Walls  v.  Preston,  25 
Cal.  61.  It  is  not  essential  to  a  ''trial"  that 
evidence  should  be  introduced  before  the 
court  or  jury.  If  the  court  erroneously  ex- 
clude all  evidence  in  support  of  the  averments 
of  the  complaint,  that  is  error.  Moore  v. 
Bates,  46  CaL  30. 

With  regard  to  the  improper  admission  or 
rejection  of  evidence,  the  eifect  is  the  same, 
whether  the  case  is  tried  by  a  court,  referee, 
or  jury.  Spanagel  v.  DeUinger,  38  Cal.  282; 
Osgood  V.  ManhaUan  Co.,  3  Cow.  612;  Mar- 
quand  v.  Webb,  16  Johns.  89.  Erroneous  in- 
structions to  the  jury,  or  refusing  to  give 
proper  instructions,  are  errors  in  law.  Yonge 
v.  P.  M.  S.  S,  Co,,  1  Cal.  354;  Benedict  v. 
Hoggin,  2  Cal.  385;  Pearson  v.  Snodgrass,  5 
Cal.  479;  People  v.  Payne,  8  Cal.  344;  Bat- 
tersby  v.  Abbott,  9  Cal.  568.  Intendments  in 
favor  of  instructions  being  correct,  87,  n.  It 
is  not  a  error  of  law,  that  the  evidence  is  in- 
sufficient to  justify  a  particular  finding  of 
fact:  Smith  v.  Christian,  47  Cal.  20;  nor  that 
the  court  failed  to  require  the  shorthand  re- 
porter to  file  his  notes.  Sais  v.  Sais,  49  Cal. 
263.  The  fact  that  instructions  given  by  the 
court  are  lost  or  mislaid  before  a  motion  for 
new  trial  is  heard,  is  no  ground  to  suspend 
the  hearing  of  the  motion,  or  for  new  triaL 
Visher  v.  Webster,  13  Cal.  58. 

Errors  in  law,  which  do  not  prejudice  the 
complaining  party,  cannot  be  made  the 
ground  of  a  motion  for  new  trial.  Seaward 
V.  Malotte,  15  CaL  307;  Stark  v.  BarreU,  15 
CaJ.  372;  Lafontaine  v.  Greene,  17  Cal.  296; 
Young  v.  Emerson,  18  CaL  419;  KeUy  v.  Tay- 
lor, 23  CaL   15;   Hicks  v,    Whiteside,  23  Cal. 


407;  Jiiehardson  v.  McNuUv,  24  CaL  346; 
B(^ce  v.  Cal  Stage  Co.,  25  Cal.  470;  Ricketson 
V.  Richardson,  26  CaL  154;  Merle  v.  Matthews, 
26  CaL  455;  Hoag  v.  Pierse,  28  CaL  192; 
Jones  V.  Block,  30  Cal.  229;  Henry  v.  Everts^ 
30  CaL  427;  Grant  v.  Moore,  29  Cal.  647; 
People  v.  BagneU,  31  CaL  410;  WUhins<m  y. 
Parrott,  32  CaL  102;  Hebrard  v.  J^erson, 
etc.,  Co.,  33  Cal.  292;  Enright  v.  S.  P.,  etc, 
Co.,  33  Cal.  233;  Harper  v.  Lamping,  33  Cal. 
647;  Garwood  v.  Wood,  34  CaL  250;  Treat  v. 
ReiUy,  35  CaL  132;  Campbell  v.  B.  R.,  etc^ 
Co.,  35  CaL  682;  Slaughler  v.  Fowler,  44  CaL 
195;  Lorenzana  v.  CamariUo,  45  Cal.  128; 
MoU  Y.  Reyes,  45  CaL  390;  Green  v.  Ophir, 
etc.,  Co.,  45  CaL  527;  Clink  v.  Thurston,  47 
CaL  30;  Wing  Chung  v.  Los  Angeles,  47  CaL 
535;  People  v.  Doyell,  48  CaL  93;  People  v. 
Cleveland,  49  CaL  580;  PeopU  v.  Keith,  50 
Cal.  137;  Byrne  v.  Jansen,  60  Cal.  624. 

If  error  is  shown,  it  is  presumed  the  PurtY 
acainst  whom  it  was  made  was  prejuaicea. 
Jadk«m  Y.  Feather  R.  Co.,  14  Cal.  22;  BuseniHS 
V.  Coffee,  14  Cal.  91;  Walker  v.  Woods,  16  CaL 
66;  Carpentier  v.  WHUamson,  25  CaL  167; 
LaUy  V.  Wise,  28  CaL  544;  Norwood  v.  Ken- 
field,  30  Cal.  400;  Rice  v.  Hea4h,  39  CaL  611; 
Mason  v.  Wolff,  40  CaL  249;  People  v.  Murphy, 
47  CaL  103;  PeopU  v.  Stanley,  47  Cal.  119; 
Leonard  v.  Kingsley,  50  Cal.  628.  But  if  the 
error  is  corrected  in  time  to  prevent  injury,  it 
will  be  no  ground  for  a  new  triaL  Ward  v. 
Preston,  23  CaL  471;  Union  W.  Co.  v.  Crary, 
25  CaL  510;  Peodls  v.  Anderson,  26  CaL  134; 
People  v.  Hoy  Yen,  34  CaL  176;  Tynan  y. 
WaUter,  35  Cal.  645;  PeopU  v.  Woody,  48  CaL 
82. 

Error  Which  is  relied  on  must  be  shown 
clearly,  affirmatively  and  specifically.  Clay- 
ton Y.  West,  2  Cal.  381;  KUbum  v.  Ritchie,  2 
Cal.  145;  Robe  v.  WelU,  3  CaL  148;  Morgan 
Y.  Hugg,  5  CaL  409;  Herriter  v.  Porter,  23 
CaL  388;  Cochrane  y.  O'Ke^e,  34  CaL  556; 
Peojfie  V.  Best,  39  CaL  691;  Canning  v.  C.  P. 
R.  R.  Co.,  60  CaL  166. 

The  responsibility  of  an  erroneous  decision, 
made  at  tne  reouest  of  one  of  many  defend- 
ants, will  attach  to  all  the  defendants,  unless 
it  appears  that  the  decision  was  restricted. 
Judson  V.  Malloy,  40  Cal,  299. 

Iiaw  qnestioiis,  of  proper  mode  of  reserv- 
ing, 646,  and  notes. 


District  Courts,  always  open  for  hearing 
and  determining  motions  for  new  trials,  76. 

County  Courts  also,  89. 

How  the  applioation  Is  to  be  made,  658. 

Dlsoretion.  Court  may  grant  a  new  trial 
of  its  own  motion,  662.  A  motion  for  a  new 
trial  is  addressed  to  the  sound  legal  discretion 
of  the  court,  and  the  Supreme  Court  will  in- 
terfere only  in  case  of  a  plain  abuse  of  such 
discretion.  The  party  alle^ng  error  in  grant- 
ing or  refusing  a  new  trial  must  maEe  the 
error  affirmatively  appear — must  show  an 
abuse  of  discretion.  iJuell  v.  Bear  R.  Co.,  5 
CaL  86;  Jacks  v.  Cooke,  6  CaL  164;  WeddU  v. 
Stark,  10  CaL  301;  Hanson  v.  Bamhisel,  11 
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CaL  340;  BensUy  v.  AtwHl^  12  CaL  240;  Mc-  diet  or  judgment  at  law,  except  where  it 

OarrUy  v.  BytngtoUf  Id.  432 ;  Peters  v.  Fos8,  has  been  obtained  by  fraud  or  through  some 

16  CaL  358;   WaMon  v.  Maguire,  17  Cal.  92;  accident  or  mistake,  without  fault  or  laches 

Swain  v.  Naglu,  Id.  416;  MulkoUand  v.  ffey-  on  the  part  of  the  party  complaining,  and 

nfmann,  19  Cal.  606;  Quinn  v.  Kenyon,  22  Cal.  after  all  remedy  at  law  has  been  lost.  426  u., 

82;  Peterie  v.  Bugbey,  24  Cal.  422;  Mauge  v.  p.  163;  473  n.,  p.  227;  2  Story's  Eg.  Juris,,  Sec. 

Hermghi,  26  CaL  581;  Hawkins  \,  Beichert,  28  887,  et  seq.;  Mastick  v.  Thorp,  29  CaL  447; 

CaL  536;     HaU  v.  **Emay  Banning,"  33  Cal.  Bostonv.  Haynes,  33  Cal.  36;  Quinn  v.  Wether- 

525.    The  court  may  refuse  anew  tnal  though  &ee,  41  Cal.  247. 
the  parties  assent.   Phelan  y.  Buiz,  15  Cal.  90.         As  to  bills  of  review  courts  of  equity  have 

when  the  appeal  is  from  an  order  granting  adopted  as  a  reasonable  period  witnin  which 

a  new  trial,  the  ourden  is  on  the  appellant  to  they    mav    be    prosecuted,    the     time    al- 

show  that  the  discretion  accorded  to  the  trial-  lowed  by  law  for  the  prosecution  of  an  appeal 

court  in  such  matters  has  been  improvidently  or  writ  of  error.    Story,   Eg.  PL,  Sec.  410; 

exercised,  and  that  the  rules  of  law  govern-  Smith  v.  Clay,  Ambler  R.  645;    Cooper,  Eg, 

ing  such  motions  have  been  violated.  Hohler  PL  91;    Thomas  v.  Harvie,  10  Wheatou  R. 

V.  Cole,  49  Cal.  251;  Martin  v.  Carter,  June  146;  Allen  v.  Currey,  41  Cal.  320.     An  appli- 

27,  1876.  cation  by  suit  in  equity  for  a  new  trial  must 

AdmiMrioM,  oontRidiotine.    A  new  trial  ^  made  promptly.  JVr«aJ  v.  iJyw.,  46  CaL  234 
will  not  be  panted  on  grounds  contradictory 

to  the  admissions  on  record  of  the  moving        Equity  oase,  ne^^  trial  In,  592  n.    If  is- 

party.    Vandall  v.  8.  F,  Dock  Co., '40  Cal.  92.  sues  are  submitted  generally  to  the  jury  in 

Tf^T/^"    Where  on  appeal  the     J^^iSl^ent™!  juf^^^l^S^hr 
record  shows  that  the  motion  was  made  upon  \..i  r*  u       ^     *    ^  •  i^iiwi»^v»  i/m^*« 

•wvau.  ou.'      y»«  »u«  MM^MVAyu.  y  €*o  Mutt^x,  "1^"       qjj    ^y^q  court  has  power  to  set  aside  the 

ntfrtu^rof  tf^e-sT.-o^'^i:^  zTi^^v^'^iLz^t'^^^t  i  iz 

based,  the  order  wiU  not  be  reversed  if  it  was    ^^,'  ,^f, '*  if„r^*Zr^u!?.£^°*  *  "Z 
withii  the  discretion  of  the  court  to  make  it     i"*} '  °I^^  ti™^5tTv»n   t  1^  S^  -1^ 

btartmcK,  zi  i.ai.  413.  ^^^.^^  ^^^  ^^^^^  judgment.    The  testimony 

ISquity,   suit  for  new  trial.     Courts  of     taken  before  need  not  be  retaken.   Wmgate  v. 
equity  'mil  not  interfere  and  set  aside  a  ver-     Ferris,  50  Cal.  105. 

658.  When  the  application  is  made  for  a  cause  mentioned  in  the  first, 
second,  third,  and  fourth  subdivisions  of  the  last  section,  it  must  be  made 
upon  afEidavits;  for  any  other  cause  it  may  be  made,  at  the  option  of  the 
moving  party,  either  upon  the  minutes  of  the  court,  or  a  bill  of  exceptions, 
or  a  statement  of  the  case,  prepared  as  hereinafter  provided.    [Approved 

March  24;  effect  July  1,  1874.  j 

658.  The  party  intending  to  move  for  a  new  trial  must,  within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  was  tried  by  a  jury,  or  after  no- 
tice of  the  decision  of  the  court  or  referee,  if  the  action  were  tried  with- 
out a  jury,  file  with  the  clerk,  and  serve  upon  the  adverse  party  a  notice 
of  his  intention,  Hesignating  the  grounds  upon  which  the  motion  wiU  be 
made,  and  whether  the  same  will  be  made  upon  affidavits  or  the  minutes 
of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the  case : 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  moving  party  must, 
within  ten  days  after  serving  the  notice,  or  such  further  time  as  the  court 
in  which  the  action  is  pending,  or  a  judge  thereof  may  allow,  file  such  affi- 
davit with  the  clerk,  ^d  serve  a  copy  upon  the  adverse  party,  who  shall 
have  ten  days  to  file  counter  affidavits,  a  copy  of  which  must  be  served 
upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions,  and  no  bill  has 
already  been  settled  as  hereinbefore  provided,  the  moving  party  shall 
have  the  same  time  after  service  of  the  notice  to  prepare  and  obtain  a  set- 
tlement of  a  bill  of  exceptions,  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  Sec.  650,  and  a  bill  shall 
be  prepared  and  settled  in  a  similar  manner.  If  a  bill  of  exceptions  has 
l>een  already  settled  and  filed,  when  the  notice  of  motion  is  given,  such 
'bill  shall  be  used  on  the  motion; 
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3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case,  the  moving 
party  must,  within  ten  days  after  the  service  of  the  notice,  or  such  further 
time  as  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  may 
allow,  prepare  a  draft  of  the  statement,  and  serve  the  same,  or  a  copy  . 
thereof,   upon  the  adverse  party.     If  such  proposed  abatement  be  not 
agreed  to  by  the  adverse  party,  he  must,  within  ten  days  thereafter,  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.     If  the  amendments  be  adopted,  the  statement  shall  be 
amended  accordingly,  and  then  presented  to  the  judge  who  tried  or  heard 
the  cause,  for  settlement,  or  be  delivered  to  the  clerk  of  the  court  tor 
the  judge.     If  not  adopted,  the  proposed  statement  and  amendments  shall, 
within  ten  days  thereafter,  be  presented  by  the  moving  party  to  the  judge 
upon  five  days*  notice  to  the  adverse  party,  or  delivered  to  the  clerk  of  the 
court  for  the  judge;  and  thereupon  the  same  proceedings  for  the  settlement 
of  the  statement  shall  be  taken  by  the  parties,  and  clerk,  and  judge,  as 
are  required  for  the  settlement  of  bills  of  exception  by  Sec.  650.    If  the 
action  was  heard  by  a  referee,  the  same  proceedings  shall  be  had  for 
the  settlement  of  the  statement  by  him  as  are  required  by  that  section 
for  the  settlement  of  bills  of  exception   by  a  referee.     If  no  amend- 
ments  are  served  within  the  time    designated,   or,   if  served,   are  al- 
lowed, the  proposed  statement  and  amendmente,  if  any,  may  be  presented 
to  the  judge  or  referee,  for  settlement,  without  notice  to  the  adverse 
party.     When  the  notice  of  the  motion  designates,  as  the  ground  of  the 
motion,  the  insufficiency  of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  statement  shall  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient.     When  the  notice  designates,  as  the  ground 
of  the  motion,  errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify  the  particular  errors  upourwhich 
the  party  will  rely.     If  no  such  specifications  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.     It  is  the  duty  of  the 
judge  or  referee,  in  settling  the  statement,  to  strike  out  of  it  all  redundant 
and  useless  matter,  and  to  make  the  statement  truly  represent  the  case, 
notwithstanding  the  assent  of  the  parties  to  such  redundant  or  useless  mat-  . 
ter,  or  to  any  inaccurate  statement.     When  settled,  the  statement  shall  be 
signed  by  the  judge  or  referee,  with  his  certificate  to  the  effect  that  the 
same  is  allowed,  and  shall  then  be  filed  with  the  clerk; 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of  the  court,  and 
^\  the  ground  of  the  motion  is  the  insufficiency  of  the  evidence  to  justify  the 

/f       verdict  or  other  decision,  the  notice  of  motion  must  specify  the  particulars 
A         in  which  the  evidence  is  alleged  to  be  insufficient;  lind,  if  the  ground  of 
^J*        the  motion  be  errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular  errors  upon  which 
the  party  will  rely.     If  the  notice  do  not  contain  the  specifications  here  in- 
dicated, when  the  motion  is  made  on  the  minutes  of  the  court,  the  motion 

must  be  denied.      [Approved  March  24;  effect  July  1,  1874.  ] 
Se«  661,  notes.  Time,  «Kteiulon  o^  1054  and  notee.  , 


DecWoa    That  i^  t^  facte  found,  and        j,  ^j      ^  ^  deoWon.    H  thew  ia  my 

Btruction  must  be  most  strongly  against  the 
BUI  of  ezceptionv,  settUng,  650  and  notes,     party  giving  it.  CarjpenHer  v.  Thur$lm^  30  CaL 
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125.    The  notice  must  be  in  writing.  Jioussm 
V.  Stevoart,  33  CaL  210. 

If  a  decision  be  orally  announced  from  the 
bench  and  entered  by  the  clerk  in  his  minutes, 
and  the  judge  several  days  afterwards  in  va- 

.  cation  signs  the  formal  written  findings  and  a 
draft  of  judgment,  and  delivers  them  to  plaintiff 
to  be  filed,  a  notice  served  by  plaintin  on  de- 
fendant on  the  day  of  the  signing  and  de- 
fivery  that  the  findings  have  this  day  been, 
signed  b}r  the  judge  and  hi&  decision  herein 
rendered  in  favor  of  plaintiff,  is  a  notice  of  the 
findings  and  decision  thus  signed,  and  not  of 
the  decision  first  made  in  open  court  Carpen- 
Uer  V.  Tkurtton,  30  CaL  123.  If,  after  the  find- 
ings  of  fact  are  filed,  notice  of  motion  for  a 
new  trial  is  given  before  service  of  notice  of 
filing  the  finaings,  notice  of  such  filing  is  un- 

.  necessary.  QoUU  v.  LeU<^  43  CaL  320.       * 

Motion  for  new  trial,  when  neoeaeaiy. 
A  motion  for  a  new  trial  must  be  made  when- 
*  '  ever  it  is  desired  to  call  in  question  the 
verdict  or  findings  of  fact  on  the  issues  bv 
vary,  court,  or  referee;  but  see  667  n.,  "  Suba. 
VL"  Garwood  v.  Simp8an,  8  Cal.  101;  Depuiy 
V.  Stapltford,  19  CaL  305.  But  it  was  held 
not  necessary  where  plaintiff  was  nonsuited 
because  the  allegations  of  the  complaint  were 
not  sustained  by  the  evidence:  Dartit  v.  Rush^ 
14  CaL  81;  nor  where  the  objection  was  that 
the  judgment  was  broader  than  the  facts  found. 
Sh^fi  V.  McNeU,  38  CaL  74.  It  is  aa  neces- 
sary in  equity  cases  as  in  cases  at  law;  see 
592  n.  2>«f  V.  Fisher,  15  CaL  376;  Riddk  v. 
Baker,  13  CaL  295;  QagUardo  v.  HoherJm,  18 
CaL  396. 

Notloe  of  motion,  how  glTea  It  should 
be  formally  given  in  writing.  Bear  R,  Co,  v. 
A)Im,  24  Cal.  365. 

Notioe  of  motion,  efieot  ol  It  was  held 
that  when  a  party  within  the  proper  time 
gives  his  notice  ana  takes  the  necessary  steps 
to  ])erfect  his  motion,  his  rights  as  to  such 
motion  are  preserved,  and  the  court  retains 
its  jurisdiction  to  grant  a  new  trial,  even 
though  there  should  oe  an  adjournment  of  the 
term  before  the  motion  is  brought  to  /i  hear- 
ing. Such  a  motion  was  held  to  have  sus- 
pended the  operation  of*  a  nonsuit  so  far  as  to 
prevent  it  from  operating  as  a  discharge  of  a 
receiver.  But  it  did^  not  suspend  the  power  of 
the  court  to  determine  the  propriety  of  con- 
tinuing the.  receiver  till  the  motion  for  a  new 
trial  should  be  finally  determined.  Copper  Hill 
Co,  V.  Spencer,  26  CaL  16. 

The  motion  for  new  trial  proceeds  independ- 
ently of  the  Judgment  mainly  upon  a  record 
of  its  own.  Spanagel  v.  DtUingtr,  34  CaL  476. 

Notice  of  motion  must  be  given  in  time. 
If  not,  it  is  of  no  effect:  Caneu  v.  SUverthom, 
9  CaL  67;  Flateau  v.  Lvbeck,  24  CaL  366; 
Wright  v.  SnawbaU,  45  Cal.  664;  Clarky.  Grid- 
>y,  49  CaL  106;  Covtny  v.  Hale,  49  CaL  655; 
and  it  must  not  be  given  before  the  verdict, 
etc :  Mahony  v.  Caperton,  16  CaL  313.  Ex- 
tension of  time,  1064.  Time  to  except  to 
court  comniissioner*s  report  on  matters  other 
than  issaes  of  fact  raised  by  pleadings,  259, 
and  notes. 

The  time  within  which  a  notice  of  motion 
miist  be  filed,  to  set  aside  tiie  report  of  a  ref- 


eree and  a  statement  be  prepared  for  that 
purpose,  will  depend  on  the  character  of  the 
reference;  whether  it  be  special,  to  report  the 
facts,  or  general,  to  report  the  whole  issue. 
In  the  former  case  the  report  has  the  effect  of 
a  special  verdict;  in  the  latter,  it  stands  as 
the  decision  of  the  court,  and  judgment  may 
be  entered  thereon,  exceptions  taken  and  re- 
viewed, as  if  the  action  had  been  tried  by  the 
court.  Upon  facts  found,  whether  by  report 
of  the  referee  or  special  verdict  of  a  jury,  the 
direct  action  of  the  court  must  be  invoked  be- 
fore judgment  can  be  entered.  Hence  the 
time  within  which  the  notice  of  motion  to  set 
aside  the  report  or  verdict  must  be  given, 
should  date  from  the  filing  of  the  itipurt,  or 
the  rendition  of  the  verdict.  But  where  an 
action  is  tried  b^  the  court  without  a  jury,  or 
the  whole  case  is  referred  to  a  referee,  judg- 
ment follows  immediately  as  a  conclusion  of 
law  upon  the  facts  found,  and  the  tim6  within 
which  the  notioe  of  motion  should  be  made 
dates  from  the  entry  of  the  judgment.  Peabody 
v.  Phelps,  9  Cal.  213.  The  ten  days  does  not 
commence  to  run  in  a  case  where  the  caune 
has  been  tried  by  the  court,  until  notice  of  the 
decision  of  the  court.  Sawyer  v.  S,  F,,  50  Cal. 
376. 

Notioe  of  motion  may  be  ^thdrawn. 
StoyeU  v.  Cole,  19  CaL  603. 

Notioe  of  motion,  ^^aiver  ol  Filing 
amendments  to  a  statement  is  a  waiver.  Wil- 
liams V.  Gregory,  9  Cal.  76;  Hohhs  v.  Dvff,  43 
CaL  486. 

Time  limited.  AH  other  steps  must  be 
taken  within.  If  not,  the  proceedings  fail. 
Adanis  v.  Oakland,  8  Cal.  510;  Lafferty  v. 
BrownUe,  11  CaL  132;  Hegtler  v.  ffenckell,  27 
CaL  491;  Kavanagh  v.  Maus,  28  Cal.  262; 
Thompson  v.  Lynch,4^  Cal.  482.  But  the  pre- 
sumption is  in  favor  of  the  regularity  of 
official  acts,  1963,  S.  15.  Battersbyy.  AhboU,  9 
Cal.  568.  Extension  of  time,  1064.  Propos- 
ing amendments  to  a  statement  is  not  a  waiver 
of  the  objection  that  it  was  not  filed  in  time. 
CottU  V.  LeUeh,  43  CaL  320. 

Speoifioation  o#partionlan.  If  the  pro- 
visions of  this  section  as  to  specification  of 
particulars  are  not  strictly  complied  with,  the 
statement  or  notice  of  motion,  etc.,  as  the 
case  mav  be,  will  be  disregarded,  and  the 
motion  faiL  Partridge  v.  San  Franeisco,  27 
Cal.  415;  Hidden  v.  Jordan,  28  Cal.  312;  Leroy 
V.  Rogers  30  CaL  233;  ZenUh  Co,  v.  Irvine,  32 
CaL  303;  Love  v.  S.  N.  L.  W.,  eU.,  Co.,  32 
Cal.  350;  Barstow  v.  Newman,  34  CaL  91; 
Beans  v.  EmanuelU,  36  Cal.  120;  Reamer  v. 
Nesmith,  34  CaL  624;  Richardson  v.  Kier,  37 
Cal.  265;  Green  v.  KUley,  38  CaL  202;  Spana- 
gel V.  Dellinger,  38  CaL  280;  Mack  v.  Wetzlar, 
39  CaL  253;  Hawkins  v.  AblwU,  40  CaL  641; 
Foote  V.  Richmond,  42  CaL  439;  Kusel  v. 
Sharkey,  46  CaL  4;  Thorne  v.  Hammond,  46 
Cal.  533;  Abbey,  etc.,  Ass.  v.  WiUard,  48  CaL 
617;  Quinn  v.  Smith,  49  CaL  165;  MaHin  v. 
Matfield,  49  CaL  42;  Coleman  v.  Gilmore,  49 
Cal.  340;  Kelley  v.  Mack,  49  CaL  624;  Sharp 
V.  Goodwin,  3d  April,  1876.  The  particulars 
specified  in  which  evidence  is  insufficient, 
must  not  be  errors  in  law.  Smith  v.  Christian, 
47  Cal.  19.    The  specification  should  consti- 
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tute  part  of  the  statement,  etc.,  and  not  be 
on  a  separate  unauthenticated  paper.  Spencer 
V.  Long^  39  Cal.  703.  Specifying  errors  in 
law  occurrinflf  by  "givinff  of  each  of  the  in- 
structions asked  by  the  defendants,"  is  suffi- 
cient: MeCreery  v.  Everdmg^  44  CaL  246;  and 
specifying  in  each  specification  a  particular 
fact  found  by  the  court,  as  not  being  sup- 
ported by  evidence,  is  sufficient  Strang  v. 
Myan,  46  CaL  41.  When  a  nonsuit  has  been 
granted,  plaintiff  must  insert  in  his  specifica- 
tion the  alleged  error  of  granting  a  nonsuit 
MeCreery  v.  Everding^  44  CaL  284  A  speci- 
fication in  a  statement  on  motion  for  a  new 
trial  that  there  was  no  evidence  tending  to 
show  that  the  defendant  wrongfully  entered 
upon  the  demanded  premises  or  ejected  plaint- 
iff therefrom,  only  points  to  the  character  of 
defendant's  entry,  and  is  not  sufficient  to  en- 
able the  court  to  review  the  evidence  as  to 
the  facts  of  entry  and  ouster.  Doheriy  v.  En- 
terprise Mining  Co,,  60  CaL  187. 

Statement  for  a  new  trial.  It  must  be 
signed  and  certified  by  the  judge,  not  by  the 
clerk:  Fee  v.  Starr,  13  CaL  170;  and  a  certi- 
ficate by  the  judee  that  the  statement  is  cor- 
rect, according  to  nis  recollection,  would  seem 


to  be  insufficient  Van  Pelt  v.  LUtler,  14  CaL 
196.  It  is  not  the  clerk's  duty  to  engross  the 
statement  People  v.  BartUU,  40  Cal.  146. 

MinntM  of  oourt»  motion  on,  itatemont, 
661. 

Certificate  of  Jndge,  661,  n. 

AflBdavitB.  Affidavits  used  in  the  hearing 
of  the  motion  must  be  identified  by  the  in- 
dorsement of  the  judge  or  clerk,  made  at  the 
time  of  the  hearing,  as  having  been  read  or 
referred  to  on  the  aigument  The  ordinim^ 
indorsement  of  filing  by  the  clerk  is  not  suM- 
cient  Johnson  v.  Muir,  43  CaL  542. 

Intendmente,  87  n:  Where  a  transcript 
on  appeal  showed  that  notice  of  motion  for 
new  trial  was  duly  given  and  argued,  and  that 
the  point  made  could  not  properly  have  been 
considered  without  a  statement,- and  the  tran- 
script contained  a  statement  manifestly  in- 
tended as  a  statement  on  a  new  trial,  bat 
headed  *' Statement  on  Appeal,'*  it  was  held 
that  such  statement  should  be  treated  as  a 
statement  on  motion  for  new  trial.  Morris  v. 
AngU,  42  CaL  236. 


660.  The  application  for  a  new  trial  shall  be  heard  at  the  earliest  prac- 
ticable period  after  notice  of  the  motion,  if  the  motion  is  to  be  beard 
upon  the  minutes  of  the  conrt,  and  in  other  cases,  after  the  affidavits,  bill 
of  exceptions,  or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On  such  hearing  ref- 
erence may  be  had,  in  all  cases,  to  the  pleadings  and  orders  of  the  court 
on  file,  and  when  the  motion  is  made  on  the  minutes,  reference  may  also 
be  had  to  any  depositions,  documentary   evidence,   and  phonographic 

report  of  the  testimony  on  file.     [Approved  March  24;  effect  July  1,  1874.] 

is  very  much  in  the  discretion  of  the  court 
below,  and  unless  there  is  clearly  abuse,  it 
will  not  be  interfered  with.  Boggs  v.  Clark,  37 
Cal.  237;  Chahot  v.  Tucker,  39  CaL  436;  Hop- 
kins V.  W.  P.  B.  R.  Co.,  44  Cal.  389. 

ArgnmentB.  If  the  statement,  etc.,  seta 
forth  specifically  the  grounds  of  the  motion, 
and  the  motion  is  dufy  made  and  submitted, 
the  moving  party  does  not  abandon  his  motion 
bv  declining  to  argue  it  Carder  v.  Baxter,  28 
CfaL  101. 

Termfl.  The  court  has  a  discretion  to  grant 
a  new  trial  upon  equitable  terms:  Bice  v. 
Oashirie,  13  Cal.  54;  such  as  payment  of  costs: 
Sherman  v.  Mitchell,  46  Cal.  677;  or  unless 
plaintiff  will  remit  some  portion  of  his  de- 
mand. Oillespie  v.  Jones,  47  CaL  264; 
Dreyfus  v.  Adams,  48  Cal.  132.  If  an  order 
granting  a  new  trial  is  made  on  payment  of 
costs,  accepting  the  costs  is  not  a  waiver  of 
right  to  appeaL    Tyson  v.  Wfils,  1  CaL  379. 

Premature  determlnatioa  The  court 
must  not  determine  the  motion  prematurely, 
for  instance,  without  settling  a  statement, 
without  giving  the  parties  an  opportunity  to 
be  heard  on  it  Morrii  v.  DeCelis,  41  CaL  334; 
DeQasf  v.  Lynch,  43,  CaL  362.  And  if  it  do  so 
through  its  own  inadvertence,  it  must  of  its 


Chambers,  motione  for  new  trials  may 
be  heard  at,  166,  663. 

Effect  of  order  for  new  trial  Such  order 
is  final,  and  the  court  cannot  afterwards  va- 
cate it,  and  decide  a^in  on  the  motion. 
Coombs  V.  Hibherd,  43  CM.  462.  It  vacates 
the  judgment,  if  any,  entered  on  the  verdict 
or  findings  set  aside,  and  therefore  an  appeal 
from  such  a  judgment  cannot  be  entertained. 
45  n.,  p.  32;  664  n.,  p.  298;  Kower  v.  OUidc,  33. 
CaL  407. 

pUigenoe.  If  the  motion  is  not  prosecuted 
with  due  diligence  it  should  be  dismissed. 
Eckftein\,  Calderwood,  27  CaL  413.  If  a  ju- 
dicial district  is  composed  of  several  counties, 
and  a  statement  on  motion  for  new  trial  is 
settled  in  one  of  these  at  the  same  term  the 
judgment  is  rendered,  the  motion  is  prose- 
cuted with  diligence  if  brought  to  a  hearing 
at  the  next  term  held  in  the  same  county,  al- 
though two  terms  may  have  intervened  in  the 
other  counties.  Simmons  y.  Coin,  46  Cal.  669. 

A  rule  of  court  that  a  motion  for  a  new  trial 
must  be  brought  to  a  hearing  within  thirty 
days  after  the  trial,  cannot  be  upheld.  War- 
den y.  Mendocino  Co.,  32  CaL  668.  The  court 
considered  that  before  this  Code,  if  the  party 
opposing  the  motion  neglected  to  bring  it  on, 
he  waived  his  objection  to  delay.  Griffith  v. 
Oruner,  47  CaL  646.     The  question  of  delay 
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own  motion  vacate  the  order.    ffaU  v.  Pol- 
lack,  42  GaL  218. 

Oenarally.  Upon  motion  for  a  new  trial, 
nothing  but  the  statutory  grouuds  of  the  mo- 
tion (657)  can  be  present^.  Jacks  v.  Buell, 
47  CaL  163.  A  justice  cannot  vacate  a  judg- 
ment of  disDiissal  on  the  ground  of  the  non- 


appearance of  the  plaintiff  and  reinstate  the 
cause.  The  sections  relating  to  new  trials 
have  no  application  to  this  case.  O'Connor  y. 
Blake,  29  CaL  316;  Speyer  v.  Shed,  9  Johns. 
140;  Hunt  v.  Weekwan,  10  Wend.  104.  No 
question  as  to  the  erroneousness  of  a  judg- 
ment can  be  made  on  a  motion  for  a  new  triaL 
MaHin  v.  Matfidd,  49  Cal.  46. 


661.  The  judgment-roll  and  the  affidavits,  or  bill  of  exceptions,  or  state- 
ment, as  the  case  may  be,  used  on  the  hearing,  with  a  copy  of  the  order 
made,  shall  constitute  the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be  made  on  the  minutes 
of  the  court,  and  in  that  case  the  judgment-roll  and  a  statement  to  be 
subsequently  prepared,  with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.  Such  subsequent  statement  shall  be  proposed  by  the 
party  appealing,  or  intending  to  appeal,  within  ten  days  after  the  entry  of 
the  order,  or  such  further  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  and  the  same  or  a  copy  thereof  be 
sei-ved  upon  the  adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy  thereof,  upon 
the  party  appealing,  or  intending  to  appeal;  and  thereafter  proceedings 
shall  be  had,  and  within  like  periods,  for  the  settlement  of  the  statement, 
as  provided  by  669,  but  the  statement  shall  only  contain  the  grounds 
argued  before  the  court  for  a  new  trial,  and  so  much  of  the  evidence  or 
other  matter  as  may  be  necessary  to  explain  them;  and  it  shall  be  the 
duty  of  the  judge  to  exclude  all  other  evidence  or  matter  from  the  state- 
ment.    [Approved  March  24;  effect  July  1, 1874.] 

Bee  notes  to  659. 

Jndgment-roU,  670. 

Btatement.  The  following  were  decisions 
with  regard  to  statements  on  appeal  under 
the  former  practice.  The  statement  was  held 
nnavailahle  on  appeal  if  not  filed  within  the 
specified  time,  macomher  v.  Chamberlain,  8 
Gal.  322;  Heihn  v.  Standmry,  12  Cal.  412;  and 
see  659  notes.  In  requinng  the  judgment- 
roll  and  a  statement,  it  was  intended  that 
the  statement  should  contain  all  that  matter 
which  may  he  necessarv  to  the  appeal,  but  is 
not  otherwise  of  record.  Reynolds  v.  Harris, 
8  CaL  618;  Viaher  v.  Webster,  13  Cal.  58.  If 
no  statement  accompanied  the  judgment-roll 
the  court  could  look  into  that  roll  only.  RU- 
ier  V.  Mason,  11  CaL  214;  Ifewberg  v.  Henson, 
12  CaL  280;  Ameriean  R.  W.  Co.  v.  Bear 
R.  W.  Co,,  11  CaL  340.  The  record  should 
contain  all  necessary  facts;  for  instance,  when 
the  appeal  is  upon  a  question  arising  under 
the  Statute  of  Limitations,  it  must  show 
when  the  complaint  was  fiied*.  Frait  v.  Toomes, 
48  CaL  35;  and  the  material  part  of  all  docu- 
ments upon  which  anything  turns  must  be 
set  forth.  DoyU  v.  FrankUn,  48  CaL  540.  On 
the  other  hand,  the  statement  must  contain 
no  redundant  or  useless  matter.  Reynolds  v. 
Lawrence,  15  Cal.  361,  such  as  a  copy  of  the 
reporter's  notes.  Peojie  v.  Armstrong,  44  CaL 
3S7;  and  see  648  ante.  In  a  recent  case  the 
oourt  said  the  moving  party  was  required  to 
set  forth  so  much  oi  tne  evidence  (and  no 
more)  as  might  be  necessary  to  explain  the 


points  specified  in  his  statement  or  hill  of  ex- 
ceptions; and  when  such  statement  or  bill  of 
exceptions  was  settled,  it  would  be  presumed 
that  it  contained  all  the  evidence  given  in  the 
cause,  which  was  necessary  to  be  stated,  in 
order  to  explain  the  points  specified;  and  that 
it  would  not  have  presented  a  different  case 
in  respect  to  the  specified  points,  had  it  con- 
tainea,  also,  the  omitted  evidence.  The  court 
further  said  it  was  desirable  that  counsel 
should  consider  this  point  as  settled.  Abbey 
Homestead  Ass,  v.  WiUard,  48  Cal.  619.  The 
Supreme  Court  will  not  undertake  to  exam- 
ine a  skeleton  statement,  t.  e.,  one  which 
shows  on  its  face  that  documents  which  were 
introduced  in  evidence  are  omitted  from  the 
statement  Bvtk  v.  Taylor,  45  CaL  112.  It  is 
so  easy  to  follow  the  directions  of  the  statute 
that  the  Supreme  Court  will  not  look  induls- 
ently  on  irregularities.  Ferrer  v.  Hornet  M,  7. 
Co,,  47  Cal.  427. 

Where  there  were  amendments  to  a  pro- 
posed statement  on  appeal,  the  draft  prepared 
and  the  amendments  allowed  should  have 
been  incorporated  into  one  document,  and 
in  their  separate  form  they  did  not  consti- 
tute such  a  statement  as  would  be  noticed 
on  appeal.  SkXUnnan  v.  M^,  10  Cal.  300. 

Certlfioate  of  Judge.  Where,  after  an  ap- 
peal from  a  jud^ent,  a  statement  on  appeal 
was  settled,  and  certified  by  the  judge,  he 
became  satisfied  that  it  was  erroneous,  or  was 
made  through  inadvertence,  it  was  held  he 
could  cancel  it,  and  the  filing  of  the  trans- 


295 


§§  662-664 


Judgment. 


[Pabt  II,  Title  VIII, 


script  on  appeal  did  not  deprive  him  of  this 
power.  In  such  case  the  respondent  is  not 
entitled  to  have  the  appeal  dismissed,  hut  the 


appellant  may  have  it  retained  until  he  can. 

grocure  the  statement  to  be  settled  and  certi- 
ed.   Flytm  v.  CoUU,  47  Cal.  526. 


^ 


662.  The  verdict  of  a  jury  may  also  be  vacated,  and  a  new  trial  granted 
by  the  court,  in  which  the  action  is  pending,  on  its  own  motion,  without 
the  application  of  either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  the  evidence  in 
the  case,  as  to  satisfy  the  court  that  the  verdict  was  rendered  under  a 
misapprehension  of  such  instructions,  or  under  the  influence  of  passion 
or  prejudice.  The  order  of  the  court  may  be  reviewed  on  appeal  in  the 
same  manner  as  orders  made  on  motions  for  a  new  trial,  and  a  statement 
to  be  used  on  such  appeal  may  be  prepared  in  the  same  manner  as  state- 
ments after  a  motion  is  heard  upon  the  minutes  of  the  court,  as  provided 

in  661.      [Approved  March  24;  effect  July  1,  1874.  ] 

663.  When  the  action  is  tried  by  a  district  judge  in  his  district,  out  of 
the  county  of  his  residence,  the  motion  for  a  new  trial  may,  upon  the  con- 
sent of  parties,  be  brought  to  a  hearing  before  such  judge  at  chambers, 
or  in  open  court,  in  the  county  of  his  residence,  or  in  any  other  county. 

[Approved  March  24;  effect  July  1,  1874.] 


CHAPTER  Vm. 

THE  HAKNEB  OF  GIVING  AND  ENTERING  JX7DGMENT. 


Sec.  6^.  Judgment  to  be  entered  in  twenty- 
four  hours,  etc 

665.  Case  mav  be  brought  before  the 

court  for  argument 

666.  When  counter-claim  established  ex- 

ceeds plaintiff's  demand. 

667.  In  replevin,  judgment  to  be  in  the 

alternative,  and  with  damages. 
Gold  coin  or  currencv  judgment. 

668.  Judgment-book  to  be  kept  by  the 

clerk. 

669.  If  a  party  die  after  verdict,  judg- 

ment may  be  entered,  but  not  to 
be  a  lien. 


Sec.  670.  Judgment-roll^  what  to  constitute. 

671.  Judgment  lien,  when  it  begins  and 

when  it  expires. 

672.  Docket,  how  kept,  and  what   to 

contain. 

673.  Docket  to  be  open  for  inspection 

without  charge. 

674.  Transcript  to  be  filed  in  any  county, 

and  judgment  to  become  a  lien 
there. 

675.  Satisfaction  of  a  judgment,  how 

made. 


664.  (197.)  When  trial  by  jury  has  been  had,  juflgment  must  be  entered 
by  the  clerk,  in  conformity  to  the  verdict,  within  twenty-four  hours  after 
the  rendition  of  the  verdict,  unless  the  court  order  the  case  to  be  reserved 
for  argument  or  further  Consideration,  or  grant  a  stay  of  proceedings. 

426  n.,  "Pleadings^**  ''relief,"  etc.  Autfaentioation.    A  judgment  need  not  be 

signed  by  the  judge  or  cleTK.  Clink  v.  Thur9'' 
ton,  47  Cal.  29. 

A^vard,  judgment  on,  1286. 

Compelling  obedience  to  Judgments,  128, 
S.  4;  1209,  et  «eg. 

Compromise,  judgment  after  offer  to,  997. 

Counter-claim,  judgment  on,  ^Q. 

Comity  clerk's  duties,  262  n. 

Courts  are  always  open  for  the  entry  of 
Judgment    District,  76,  78;  county,  89. 


Abatement,  Judgment  after  ans^^er  in, 
should  not  be  in  bar,  but  that  the  suit  abate. 
Larco  v.  Clementa,  36  CaL  132. 

Abbreviations  and  numerals,  186. 

Administrator,  Judgment  against,  1504. 

Appeal  from  Judgment,  939,  and  notes. 
Modifying  and  reversal,  45  n. 

Arrest  of  defendant,  684. 

Attachment  If  plaintiff  hold,  sheriff  must 
satisfy  out  of  proceeds,  550.  The  judgment 
need  not  direct  the  sale  of  attached  property. 
Low  V.  Henry,  9  CaL  538. 


Cnrrenoy,  etc.,  667. 
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Deceased,  creditor'e  enit.  In  an  action 
brought  by  a  creditor  to  Bet  aeide  a  convey- 
ance made  bv  a  deceased  debtor,  the  repre- 
sentatiye  of  tne  deceased  not  being  a  party  to 
the  suit,  it  is  error  to  render  a  judgment 
declaring  a  trust  in  favor  of  the  estate  of  the 
grantor.  Bachman  v.  8epulvtda,  39  CaL  688; 
Bee  1589,  post,  as  to  suits  by  the  representa- 
tives to  set  aside  fraudulent  deeds. 

Deed,  etc.,  eetting  aside.  A  decree  pro- 
nouncing  that  a  conveyance  is  fraudulent  and 
void,  has  the  effect  of  removing  any  cloud  re- 
sulting from  its  execution,  vrithout  an  express 
direction  that  it  be  set  aside.  Otbbans  v.  Per- 
aUa,  21  CaL  629.  The  proper  judgment  is  that 
the  deed  be  canceled;  it  should  not  direct  the 
grantee  to  reconvey.  UpUm  v.  Archer,  41  CaL 

Defiiiilt,  judgment  by,  585,  and  notes. 
Demurrer,  Judgment  on,  636. 
Dlnnlual,58L 

Xyeotmeiit,426,n.,p.l59.  When  defendant 
14  in  possession  of  part  only  of  the  premises,  and 
of  that  part  only  for  a  portion  of  the  time  for 
which  damages  are  sought,  and  the  court  is 
not  requested  t-o  distinguish  the  case  of  this 
defendant  from  that  of  the  other  defendants, 
the  phtintiff  is  entitled  to  recover  against  the 
defendants  jointly.  Ellis  v.  Jeans,  26  CaL  276. 
Where  no  damages  or  mesne  profits  are 
claimed,  the  recovery  against  each  defendant 
should  be  confined  to  the  parcel  in  his  posses- 
sion. MahoTiey  v.  Middkton,  41  CaL  42.  A 
jud^ent  that  the  plaintiff  take  nothing  as 
against  certain  defendants,  and  that  those  de- 
fendants severally  recover  of  the  plaintiff  the 
posB^ion  of  certain  specific  portions  of  the 
premises  which  were  in  possession  of  defend- 
ants, was  held  erroneous,  there  being  nothing 
in  the  pleadings  to  warrant  it.  Judson  v.  M<X' 
lay,  40  CaL  310.  Where  plaintiff  was  owner  in 
fee  of  an  undivided  half  of  premises  as  tenant 
in  common  with  persons  other  than  defendant, 
and  as  such  tenant  in  common  was  entitled  to 
the  poesession  of  the  whole  premises  as  against 
all  persons  having  no  title,  she  was  helif  enti- 
tled to  judgment  for  the  whole  premises  as 
against  defendants.  Chipman  v.  Hastings,  50 
CaL  314.  If  land  recovered  is  described  as 
bounded  bv  watercourses,  or  by  claims  of 
land,  as  '*  the  Dow's  claim,"  or  by  any  object, 
so  that  the  record  shows  that  its  boundaries 
are  capable  of  being  identified  in  the  field,  the 
judgment  is  not  void  for  uncertainty,  455. 
Lawrence  v.  Davidson,  44  CaL  177. 

Judgment  for  mesne  profits  cannot  beffiven 
unless  there  is  a  finding  of  the  value  of  the 
use  and  occupation.  (^mariUo  v.  FetUon,  49 
CaL  206. 

XSntry  of  Judgment.  The  successful  party 
is  entitled  to  the  security  of  having  the  judg- 
ment entered  at  once  if  there  is  no  stay  or 
other  order  as  mentioned  in  this  section. 
Hutchinson  v.  Bours,  13  Cal.  51.  Judgments 
may  be  entered  in  term  or  vacation,  78,  ante. 
If  the  clerk  should  neglect  to  enter  the  judg- 
ment rendered  the  court  can  undoubtedly 
direct  him  to  do  it.  Casement  v.  RinggM,  28 
CaL  339.     It  is  not  a  nullity  because  entered 


before  exceptions  to  the  findings  are  overruled 
and  additional  findines  filed,  633  n.,  ante. 
Halev  V.  Amestoy,  44  CaL  135. 

When  a  demurrer  to  the  complaint  is  sus- 
tained and  the  plaintiff's  application  to  amend 
his  complaint  is  denied,  it  becomes  the  duty 
of  the  clerk,  without  any  further  direction,  to 
enter  the  appropriate  judgment.  (Mlardo  v. 
Beed,  49  Cal.  346. 

XSatoppel,  1908. 

EzoeMiTe  amount  Where  this  is  the 
result  of  a  mistake,  the  judgment  can  be  modi- 
fied; it  will  not  be  annulled.  Zid  v.  Dukes,  12 
CaL  479.  Any  excess  may  be  remitted  and 
the  judgment  stand.  Pierce  v.  Payne,  14  CaL 
419. 

Executor,  judgment  against,  1504. 

Final  Judgment  After  a  judgment  for 
money  only,  no  further  judgment  can  be  given. 
Lorina  v.  Jlsley,  1  Cal.  24;  Kittredge  y.  Stevens, 
16  CaL  382.  Where,  in  an  action  for  trespass 
to  land,  praying  an  injunction,  plaintiff  re- 
covered 91  damaffes,  and  the  court  having 
previously  granted  a  provisional  injunction, 
refused  to  continue  it,  it  was  held  error,  for 
the  judgment  ought  to  have  a  final  effect. 
MeLaughUn  v.  Kelly,  22  CaL  220;  Laring  v. 
Ilsley,  1  Cal.  28;  Sotde  v.  Dawes,  14  Id.  248; 
Kid  V.  Laird,  15  Id.  162;  McDonald  v.  Bear 
River  Co,,  Id.  145;  Robinson  v.  Howard,  5  Id. 
428. 

Foreclosure,  726. 

Further  ooneideration,  665. 

Gold  coin,  etc,  667. 

Infant  Judgment  against,  giving  infant 
no  "  day,"  372  n. 

Intendments,  87,  n. 

Interest,  426,  n.  If  there  be  interest  due 
on  the  demand,  it  should  be  included  in  the 
judgment  when  entered.  Bibend  v.  L.  A  L. 
etc.,  Co.,  30  Cal.  91.  On  jud^ent  after 
answer,  the  fact  that  the  complaint  does  not 
ask  for  interest,  is  of  no  consei^uence.  The 
court  may  grant  any  relief  which  is  within 
the  issue,  notwithstanding  it  may  not  be  in- 
cluded in  the  prayer  of  the  complaint,  580. 
Corcoran  v.  DoU,  32  Cal.  88;  Lane  v.  Oluckat^, 
28  Cal.  294. 

Intervention,  judgment  after,  387. 

Lcmguage,  proceedings  in  Spanish,  185, 
1056. 

Legislature  cannot  validate  a  void  judg* 
ment  not  against  the  State.  Pryor  v.  Downey, 
50  Cal.  389. 

Married  woman,  370^1. 

Mechanics'  liens,  1194. 

Mistakes  and  amendments,  473.  If  the 
clerk  in  entering  judgment  omits,  by  mis- 
take, the  names  of  some  of  the  plaintiffs,  the 
court  will,  on  motion,  allow  the  mistake  to  be 
corrected.    Mann  v.  Haley,  45  CaL  653* 
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Money  of  accotmt  The  money  of  ac- 
count of  this  State  is  the  dollar,  cent,  and 
mill.  Public  accounts,  and  all  proceedings  in 
oouits,  must  be  kept  and  had  m  conformity 
to  this  regulation.  Pol  C,  3272.  The 
provisions  of  the  preceding  section  do  not 
vitiate  or  affect  any  account,  charge,  or  en- 
try, originally  made,  or  any  note,  bond,  or 
other  instrument,  expressea  in  any  other 
money  of  account;  but  the  same  must  be  re- 
duced to  dollars,  or  parts  of  dollars,  in  any 
suit  thereupon.  Pol,  C.  3273.  In  judgments 
and  executions,  the  amount  thereof  must  be 
computed  and  stated,  as  near  as  may  be,  in 
dollars  and  cents,  rejecting  fractions.  Pol.  C, 
3274. 

Money,  kind  o^  specified,  667. 

New^  trial,  order  for,  or  reversal  of  order 
denying,  vacates  judgment,  45,  n.,  p.  32;  660. 
Thompeon  v.  Smith,  28  CaL  534. 

Non    obstante    veredicto.    Judgment. 

Although  the  answer  do  not  deny  the  dam- 
^g^t  yet  it  is  error  to  enter  judgment,  non 
oSfftante  veredicto,  for  a  larger  amount  than 
the  jury  find,  if  plaintiff  goes  into  proof  of 
his  damages.    Renijfy,  Cynthia,  18  Cal.  669. 

Nonsuit,  581. 

Parties,  367.  Judgment  against  one  or 
more  of  several,  578,  579. 

In  suit  against  several  defendants,  known  as 
"The  Table  Mountain  Water  Co.,"  for  pos- 
session of  a  ditch,  the  verdict  was,  '*  for  the 
plaintiff  and  against  L.,"one  of  the  defend- 
ants. There  was  no  error  in  a  judgment  en- 
tered that  defendant  surrender  possession  of 
the  ditch  to  plaintiff,  and  that  plamtiff  recover 
of  L.  the  sum  of,  etc. ,  his  costs.  Treat  v.  Laforae, 
15  CaL  41.  In  a  suit  against  Doyle,  John 
Doyle  answered.  Judgment  entered  against 
James  Doyle,  no  one  mtving  appeared  at  the 
trial  for  defendant,  was  held  erroneous.  Ford 
V.  DoyU,  37  CaL  347. 

Where  there  are  several  defendants  and  no 
community  of  interest  or  ownership  in  prop- 
erty is  shown,  a  joint  judgment  in  their  favor 
is  erroneous.  See  "Ejectment,"  supra.  Pa^ 
Y.  FqwUt,  39  Cal.  412.  The  judgment  must 
accord  with  the  pleadings  of  the  party  in 
whose  favor  it  is  rendered.  Badiman  v.  Sqnil- 
veda,39CtLl  68a 

A  judnnent  cannot  be  rendered  against  a 
party  who  has  not  been  served  or  appeared. 
Ifawkins  y.  AbboU,  40  Cal.  640.  Death  of 
party,  385,  669. 

Partition,  766. 

Partnership.  A  judgment  winding  up  the 
affairs  of  a  partnership  may  make  a  aivis- 
ion  of  the  partnership  property,  if  there 
are  no  debts,  and  if  a  division  in  kind 
is  as  fair  to  all  the  parties  as  a  sale  and 


division  of  the  proceeds.  If  the  prop- 
erty consists  of  stock,  standing  in  the 
name  of  the  defendant,  the  jud^ent  should 
not  be  in  the  alternative,  requiring  the  de- 
fendant to  either  transfer  to  tJie  plaintiff  his 
part  thereof,  or  pay  him  a  certain  sum  of 
money,  but  shoula  direct  a  division  in  kind,  or 
a  sale  and  a  division  of  the  proceeds.  Harper 
V.  Lamping,  33  CaL  641. 

Pleadings,  Judgment  on,  582,  n. 

Receiver  to  carry  judgment  into  effect, 
and  preserve  property  during  pendency  of  ap- 
peal, etc,  564. 

Recitals.  A  judgment  need  not  contain 
any  recitals.  A  recital  that  defendant  ap- 
peared by  his  attorneys  does  not  make  it 
appear  that  plaintiff  did  not  appear.  Oreen  v. 
Stoi/t,  50  Cal.  455. 

ReUef,  580. 

Remittitur,  958. 

Setting  off  Judgments,  438,  n.  The 
power  of  a  court  to  set  off  judgments  upon 
motion  is  well  established.  Barb,  on  Set-off,  32. 
A  purchaser  and  assis^ee  of  a  judj^ent,  even 
for  a  valuable  consi£ration,  without  notice, 
tiJces  subject  to  the  right  of  set-off  existing  at 
the  time  of  the  assignment,  368.  Porter  v. 
Alien,  22  CaL  433;  Graves  v.  Woodbury,  4  Hill, 
559;  Cooper  v.  BigeUno,  1  Cow.  206. 

Sureties,  on  oiScial  bond.  Judgment 
against.  Judgment  may  be  entered  up 
against  each  surety  for  the  amount  for  which 
he  is  liable  on  the  Dond  and  all  the  costs,  with 
a  direction  that  plaintiff  have  execution  on 
the  judgment,  but  that  no  more  shall  be  col- 
lected tnan  the  sum  (mentioning  the  same) 
found  to  be  due  from  the  principal:  PeopU  v. 
Love,  25  Cal.  521;  and  with  a  proviso  that 
each  judgment  shall  be  satisfiea  by  the  col- 
lection or  payment  of  the  amount  of  the  de- 
falcation and  costs.  People  v.  Rooney^  29  CaL 
642. 

Trust,  Judgment  establishing.  A  decree 
of  this  land  making  allowances  to  the  trustee 
and  directing  him  to  execute  a  conveyance  to 
the  eestvi  que  trust,  before  payment  of  the 
moneys  advanced  by  the  trustee,  is  erroneous. 
The  payment  of  the  moneys  should  be  made 
a  condition  precedent  to  the  conveyance: 
RcbUs  V.  Clark,  25  CaL  317;  and  where  it  is 
admitted  that  defendant  holds  the  property 
only  as  security  the  proper  jud^ent  is  that 
plaintiff  within  a  reasonable  time  specified 
pay  said  debt,  and  that  on  said  payment  or 
tender  thereof  defendant  convey  to  plaintiff, 
and  that  on  failure  of  plaintiff  to  make  said 
payment  or  tender,  his  suit  be  dismiased  with 
costs.   Meyer  v.  Mourry,  34  CaL  514. 


685.  (198.)  When  the  case  is  reserved  for  argument  or  further  consid- 
eration, as  mentioned  in  the  last  section,  it  may  be  brought  by  either 
party  before  the  court  for  argument. 

686.  (199.)  If  a  counter-claim,  established  at  the  trial,  exceed  the 
plaintiff's  demand,  judgment  for  the  defendant  must  be  given  for  the 
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excess;  or  if  it  appear  that  the  defendant  is  entitled  to  any  other  affirma- 
tive relief,  judgment  must  be  given  accordingly. 

687.  (200.)  In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages  for  the  detention.  If  the 
property  has  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  re- 
turn thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same.  In  an  action  on  a  contract  or  obligation 
in  writing,  for  the  direct  payment  of  money,  made  payable  in  a  specified 
kind  of  money  or  currency,  judgment  for  the  plaintiff,  whether  it  be  by 
default  or  after  verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified  therein;  and  in 
all  actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in  his  complaint 
that  the  same  was  understood  and  agreed  by  the  respective  parties  to  be 
payable  in  the  specified  kind  of  money  or  currency,  and  this  fact  is  ad- 
mitted by  the  default  of  the  defendant  or  established  by  evidence,  the 
judgment  for  the  plaintiff  must  be  made  payable  in  the  kind  of  money  or 
currency  so  alleged  in  the  complaint;  and  in  an  action  against  any  person  for 
the  recovery  of  money  received  by  such  person  in  a  fiduciary  capacity,  or  to 
the  use  of  another,  judgment  for  the  plaintiff  must  be  made  payable  in 
the  kind  of  money  or  currency  so  received  by  such  person. 


See  664,  and  notes. 

Replevin;  retam  to  defendant  To  en- 
able defendant  to  obtain  the  value  of  the  prop- 
erty on  judgment  of  dismifleal  against  plaintiff 
for  failure  to  appear,  the  answer  must  oontain 
some  alle^tion,  or  prayer,  relative  to  the 
change  of  possession  from  defendant  to 
plaintiff.  The  judgment  of  return  or  value 
18  in  the  nature  of  a  cross- judgment,  and  must 
be  based  upon  proper  averment.  OauUi  v.  Scan- 
neU,  13  Cal.  430.  The  right  to  return  is  not 
necessarily  dependent  upon  any  finding  of  the 
jnry,  but  results  as  a  conclusion  of  law  from 
the  verdict  for  defendant.  It  is  the  right  of 
the  court  to  state  this  l^;al  conclusion  as  a 
portion  of  its  judgment.  Waldman  v.  Broder^ 
10  Cal.  379.  Where  defendant  set  up  a 
right  to  possession  under  a  mortgage,  and 
jud^pnent  was  in  favor  of  defendant  ror  costs 
only,  and  it  appeared  that  after  suit  brought, 
plaintiff  tendered  to  defendant  the  amount  se- 
cured by  the  mortgage,  the  judgment  was 
affirmed,  and  the  tender  was  a  sufficient  an- 
swer to  the  demand  for  a  return  of  the  prop- 
erty. WUdman  v.  Radenaker^  20  CaL  617.  in 
theae  actions,  where  defendant  claims  a  return 
of  the  property,  both  parties  are  <ietors,  and 
if  plaintiff  has  obtained  possession  of  the 
property  at  the  commencement  of  the  suit, 
and  at  the  trial  it  appear  that  defendant  is  not 
entitled  to  the  possession  for  the  reason  that 
his  interest  ceased  between  the  commence- 
ment of  the  action  and  the  trial,  and  the  ri^ht 
to  the  possession  has  vested  in  the  plaintiff, 
the  court  will  not  render  a  judgment  in  favor 
of  defendant  for  the  possession  of  the  prop- 
erty or  its  value,  but  will  leave  the  property 
in  the  possession  of  the  plaintiff,  and  give  the 
defendant  a  judgment  for  costs  only.  O* Con- 
nor v.  Blake,  29  Cal.  316. 


Replevin;  Judgment  for  plalnti^  should 
not  give  defendant  an  option  to  retain  the 
property  by  paying  a  named  sum.  Cummmgs 
V.  StewaHy  42  CaL  230. 

Replevin,  generaUy.  Damaees,  426,  notes. 
The  judgment  must  specify  the  property  of 
which  restitution  is  to  be  made.  *'A11  pipe 
and  othermaterial,*' is  not  sufficient.  Campbell 
V.  J<me8,  38  Cal.  608.  Nor  is  "buckwheat 
valued  at  $65.75.*'  Welch  v.  SmUh,  45  Cal. 
230.  If  it  appear  at  the  trial  that  the  prop- 
erty has  been  hopelessly  lost  or  destroyed,  a 
failure  to  render  judnnent  for  its  possession 
would  not  be  error  for  which  the  judgment 
would  be  reversed.  Broum  v.  Johnwm,  45 
CaL  77. 

Speoified  kind  of  money.  Executors, 
etc,  and  guardians'  bonds,  1407.  It  was  said 
in  Hathaway  v.  Brtuip,  26  Cal.  591,  that  a 
provision  similar  to  this  must  be  strictly  con- 
strued. 4,  ante,  probably  alters  this;  but,  in 
any  event,  the  enactment  is  only  applicable 
to  cases  within  its  terms.  Reedy,  mdridge^ 
27  CaL  348.  See  Fox  v.  Jftnor,  32  CaL  120. 
If  ^tiie  contract  is  to  pay  in  "gold  and  silver 
coin,"  the  judgment  must  not  m  for  gold  coin 
only.  Burnett  v.  Steams,  33  CaL  469.  Where 
the  duly  authorized  agent  of  defendant,  a 
corporation,  signed  a  mem.  at  the  foot  of  an 
account,  as  follows:  "Payable  in  gold  coin 
(United  States),  according  to  contract.  I  cer- 
tify that  the  above  account  is  correct,"  it 
was  held  to  be  a  contract  by  defendant  to  pay 
in  gold  coin.  Carey  v.  P,  A  C,  Petroleum  Uo,, 
33  CaL  695.  An  averment  in  a  complaint  as 
follows:  "Plaintiffs  allege  that  all  tne  trans- 
actions herein  specified  were  in  and  for 
United  States  ffold  coin,  and  that  the  monevs 
advanced,  as  aforesaid,  were  all  in  said  gold 
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coin,"  is  not  sufficient.  Ooldsmith  v.  Sauoyer, 
46  Cal.  209,  213.  If  the  complaint  contain 
the  proper  alle^tion,  showinK  that  the  con- 
tract calls  for  payment  in  gold  coin,  and  the 
answer  admits  this,  the  verdict  need  not 
specify  the  kind  of  money  to  he  recovered: 
the  judgment  will  he  according  to  the  admis- 
sion on  the  pleadings.  Wmana  v.  HoBsey,  48 
CaL  637.  The  allegation  that  the  contract 
sued  on  was  payable  in  a  specified  kind  of 
money,  is  an  allegation  of  a  material  fact  and 
traversable.  Wallace  v.  Eldridgt  (No.  2),  27 
Cal.  499.  Unless  the  complaint  specify  the 
kind  of  money,  the  court  cannot  do  so  m  the 
judgment,  even  though  the  verdict  specify  it. 
Curiae  v.  Abadie^  27  Cal.  495;  Mendocino  Co, 
v.  Morris,  32  Cal.  148;  Watwn  v.  S.  F.,  etc., 
Co. ,  50  Cal.  524.  The  Code  does  no  more  than 
add  to  the  class  of  cases  in  which  it  is  com- 
petent for  the  courts  to  enforce  the  execution 
of  contracts  specifically.  Carpentier  v.  Ather- 
Um,  25  Cal.  576.  The  law  does  not  conflict 
with  any  act  of  Congress  or  with  public 
policy.     Oalland  v.  Letoia,  26  CaL  48. 

Wnere  in  an  action  for  work,  etc.,  the 
plaintiff  proved  by  a  witness  that  the  work 
was  worth  $1000  in  greenbacks  or  $500  in 
coin,  it  was  held  that  the  defendant  was  not 
injured  by  an  instruction  which  allowed  the 
lury  to  find  the  larger  sum  generally,  for  de- 
fendant could  have  paid  in  greenbacks. 
Spencer  v.  PrindU,  28  CaL  276;  ana  see  Tarpy 
y.  Shepherd,  30  Cal.  181.  A  contract  thi4  if 
the  amount  and  interest  is  not  paid  in  gold 
coin,  the  debtor  wiU  nay  such  further  amount 
as  may  be  equal  to  tne  difference  in  value  in 
the  San  Francisco  market  between  gold  coin 
and  paper  evidences  of  indebtedness  of  the 
United  States  that  are  a  legal  tender,  is  a 
contract  of  which  specific  performance  in  gold 
coin  may  be  decreed.  Jjane  v.  Oluckat{f,  28 
CaL  289.  But  a  contract  to  pay  in  gold  coin, 
or  its  equivalent,  if  paid  in  currency,  is  not  a 
contract  of  which  payment  in  coin  or  a  laiger 
sum  in  currency  can  be  enforced.  The  act 
merely  authorizes  a  judgment  for  the  specific 
kind  of  money  called  for  dv the  contract,  with- 
out any  reference  to  its  relative  value.  Re^e 
y.  Steams,  29  CaL  274.  On  default,  if  the 
complaint  contain  the  necessary  allegations, 
it  is  the  clerk's  duty  to  enter  up  judgment  in 
the  kind  of  money  specified,  without  further 
direction  by  the  court.  Harding  v.  Cowing,  28 
CaL  213. 

A  judgment  for  money  in  gold  coin  can  be 
sued  on  as  a  contract.  Wauace  v.  Eldridgt 
(No.  2),  27  CaL  49a  A  moral  obligation  to 
pay  in  gold  coin  is  a  sufficient  consideration 
for  a  promise  so  to  pay,  and  one  partner  was 
held  to  bind  his  firm  by  making  such  a  prom- 
ise. Meyer  v.  Kohn,  29  CaL  280.  A  mort- 
gagee being  about  to  foreclose,  the  mortgagor 
and  his  wite  si^ed  a  written  promise  to  pay 
him  in  gold  com  at  a  fixed  future  date,  and 
it  was  held  that  the  wife  beinj^  incapable  of 
contracting  a  personal  obligation,  except  by 
an  instrument  acknowledged  and  certified  as 
required  by  the  statute,  was  not  bound  by 
this  promise,  which  was  not  so  acknowledgecL 
BeOoc  V.  Davis,  38  CaL  255. 

In  an  action  for  goods  sold,  services  per- 
formed, and  monejjT  loaned,  a  judgment  for 
plaintiff  in  gold  com  must  not  lie  rendered,  if 
there  is  nothing  in  the  record  to  show  an 


agreement  to  pay  in  gold  coin.  Noonan  v. 
Hood,  49  Cal.  293.  « 

In  a  proceeding  to  condemn  land  for  a  rail- 
road, the  court  tound  generally  the  value  of 
the  land  taken,  and  (uimages,  and  the  Su- 
preme Court  directed  the  court  below  to 
modify  a  judgment  for  the  value  and  dam- 
ages in  £[old  coin,  by  omitting  all  reference  to 
any  particular  kind  of  money.  N,  P,  R,  JR. 
Co,  V.  Reynolds,  50  Cal.  93. 

In  an  action  for  slander,  the  verdict  was 
for  the  plaintiffs  for  $5000,  in  gold  coin.  In 
entering  the  judgment,  the  court  disregarded 
so  much  of  the  verdict  as  called  for  gold  coin, 
and  entered  a  judgment  for  $5000  generally. 
The  Supreme  Court  held  this  tne  proper 
course.    ChamberUn  v.  Vance,  Dec.  9,  1875. 

In  ejectment  the  court  found  the  annual 
value  of  the  premises  both  in  gold  and  curren- 
cy, and  the  judgment,  which  was  general,  for 
an  amount  equal  to  the  currency  valuation, 
was  upheld.  Carpentier  v.  SmaU,  35  CaL  357. 
As  to  the  evidence  necessary  to  support  the 
averment  that  it  was  "understood  and 
agreed,"  etc,  see  1963,  S.  20,  which  provides 
that  there  is  a  presumption  "that  the  ordina- 
ry course  of  business  has  been  followed."  If, 
therefore,  the  plaintiff  and  defendant  have 
dealt  together  TOf ore,  and  always  in  gold  coin, 
evidence  of  such  dealings  would  seem  to  raise 
a  presumption  sufficient  to  support  the  aver- 
ment in  tne  complaint,  unless  contradicted  by 
other  evidence.  Execution  on  a  judgment 
payable  in  a  specified  kind  of  money,  682, 
S.  4. 

Fidaclaiy  capacity,  money  recdyed  in. 

Where  there  was  a  deposit  in  gold  coin  with 
the  defendant  alleged  in  the  complaint,  and 
the  answer  admitted  the  deposit  of  a  purse 
containing  gold  coin,  but  said  the  defendant 
could  not  stoto  the  amount,  and  denied  that 
it  exceeded  a  certain  sum  in  value,  this  was 
held  an  admission  that  the  sum  deposited  was 
gold  coin,  and  defendant  having  received  the 
same  in  a  fiduciarjr  capacity,  it  was  proper  to 
enter  judgment  in  gold  coin.  PinkerUm  v. 
Woodward,  33  CaL  607. 

If  one  having  a  deed,  absolute  on  ito  face, 
but  intended  as  a  mortga^,  goes  into  posses- 
sion, and  receives  gold  com  for  rent,  and  seUs 
the  property  and  receives  gold  coin  therefor, 
the  money  is  received  in  a  fiduciary  cadacity, 
and  may  be  recovered  in  gold  coin.  Oay  v. 
Hamilton,  33  CaL  686« 

Mcney  recelTed  to  tfaa  use,  etc.  The 
kind  of  money  received  must  be  specially 
averred.  McComb  v.  Reed,  28  CaL  288.  Ex- 
ecutors, adminiatrators,  gusjdiuis  and  their 
sureties  respectively,  are  oound  in  all  cases  to 
pajr  in  the  kind  of  money  or  currency  for 
which  the  principal  is  liable,  1407.  Ii  one 
making  a  special  deposit  of  gold  coin,  after- 
wards contracts  with  the  bauee  to  pay  him 
interest  on  the  same,  the  special  deposit  is 
turned  into  an  open  account,  on  whicn  judg- 
ment payable  in  gold  coin  cannot  be  recovered; 
nor  can  it  on  an  account  stated,  unless  in  eadi 
case  there  is  a  nromise  in  writing  to  pay  the 
balance  in  sucn  coin.  Howard  v.  Rcihen,  33 
CaL  399.  Where  defendant  received  sums  in 
gold  coin  and  gold  dust,  all  of  which  he  en- 
tered in  his  books  as  "cash,"  and  the  com- 
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plaint  averred  that  he  received  it  in  gold  coin,     miffht  well  find  a  verdict  for  gold  coin.  Wendt 
and  the  only  ''cash"  mentioned  in  the  testi-     v.  Moss,  33  CaL  656. 
mony  was  gold  coin,  the  court  held  the  jury 

^         668.  (201.)  Tbe  clerk  must  keep,  with  the  records  of  the  court,  a  book 
0   iV^  to  be  called  the  ''judgment-book/'  in  which  judgments  must  be  entered. 

^  X  ^        689.  (202.)  If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of 
^y         fact,  and  before  judgment,  the  court  may  nevertheless  render  judgment 
^^     A^  thereon.     Such  judgment  is  not  a  lien  on  the  real  property  of  the  deceased 
Mj     party,  but  is  payable  in  the  course  of  administration  on  his  estate. 

\jtf               Attachment,  death  of  defendant  dissolves,  suhstituted  as  parties.    It  is  probable  that  the 

385,  note.  time  to  move  for  a  new  trial  would  only  com- 

rfc^.4,K       ..        *  -JO*      J      A  mence  running  after  such  substitution.    Be 

Dwith,  suggestion  of,  385  and  notes.  p^^^  50  CaL  42.    If  the  court  render  judg- 

Zbceoutor,  oto.,  judgment  against,  form  of,  ??nt  from  the  bench,  after  which  the  success- 

1504^  '  «  -^  o  ^1  party  dies,  and  thereafter  the  clerk  enters 

and  records  it,  it  is  erroneous  to  amend  the 

Render  Judgment.    The  proper  practice  judgment  so  as  to  make  it  appear  to  be  en- 
is  to  direct  the  entry  of  judgment,  and  then  tered  as  of  the  day  it  was  rendered.  FrajikUn 
SRispend  all  further  proceedings  until  ezecu-  v.  Merida,  60  Cal.  289. 
tors  or  administrators  should  1^  qualified  and 

670.  Immediately  after  entering  the  judgment  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the  judgment-roll : 

1 .  In  case  the  complaint  be  not  answered  by  any  defendant,  the  sum- 
mons, with  the  affidavit  or  proof  of  service,  and  the  complaint,  with  a 
memorandum  indorsed  thereon  that  the.  default  of  the  defendant  in  not 
answering  was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury, 
or  finding  of  the  court,  or  referee,  all  bills  of  exceptions  taken  and  filed, 
and  a  copy  of  any  order  made  on  demurrer,  or  relating  to  a  change  of 
parties,  and  a  copy  of  the  judgment.  If  there  are  two  or  more  defend- 
ants in  the  action  and  any  one  of  them  has  allowed  judgment  to  pass 
against  him  by  default,  the  summons,  with  proof  of  its  service  upon  such 
defendant,  must  also  be  added  to  the  other  papers  mentioned  in  this  sub- 
division.    [Approved  and  took  effect  March  9,  1876.  ] 

Clerk's  duties  goneraUy,  262  n.  it  seems,  properly  part  of  the  judgment-roll. 

Packard  v.  Bird,  40  Cal.  382.     As  an  order 

Judciment-roU.    The  judgment  does  not  directing  a  change  of  parties  forms  part  of  the 

depend  upon  the  performance  of  the  clerical  judgment-roll,  where  the  names  of  two  of  the 

duty  of  makinff  up  the  judgment-roll,  or  the  plaintiffs  were  ordered  to  be  stricken  from  the 

preserving  of  the  papers.     It  is  enough  if  the  complaint,  it  was  held  that  it  was  unnecessary 

tacts  exist  which  are  required  to  give  juris-  to  file  an  amended  complaint  in  the  names  of 

diction  to  the  court:  Lick  v.  StockdaU,  18  CaL  the  remaining  plaintiffs.  Tormey  v.  Pierce,  49 

223;  and  the  judgment-roll  is  proper  evidence,  Cal.  307.    An  answer,  though  ordered  to  be 

though  the  papers  were  never  attached  to-  stricken  out,  is  entitled  to  its  place  on  the 

gether  in  the  form  of  a  rolL  Sharp  v.  Lumley,  judgment-rolL  AbboU  v.  Douglas,  28  Cal.  295 

34  CaL  614.    An  interlocutory  judgment  is,  Intendments,  87  n. 

671.  (204.)  Immediately  after  filing  the  judgment-roll,  the  clerk  must 
make  the  proper  entries  of  the  judgment,  under  appropriate  heads,  in  the 
docket  kept  by  him;  and  from  the  time  the  judgment  is  docketed,  it  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment  debtor  not  ex- 
empt from  execution  in  the  county,  owned  by  him  at  the  time,  or  which 
he  may  afterwards  acquire,  until  the  lien  ceases.  The  lien  continues  for 
two  years,  unless  the  enforcement  of  the  judgment  be  stayed  on  appeal 
by  the  execution  of  a  sufficient  undertaking,  as  provided  in  this  Code,  in 

which  case  the  lien  of  the  judgment  ceases.     [Approved  March  24;  effect  July  1, 

1874.] 
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Judgment. 


[Part  II,  Title  VIII, 


Reoording  trauBCiipt  of  dooket  in  an- 
other county,  674. 

Judgment  after  decedent's  death,  on  ver- 
dict, etc.,  before,  1506. 

T^hat  property  the  lien  aSecta.  Only 
that  in  which  the  debtor  has  a  vested  interest: 
People  V.  Invm,  14  Cal.  434;  and  such  prop- 
erty of  the  judgment  debtor  as  is  **not  exempt 
^rom  execiUion.**  The  homestead  is  not  sub- 
ject to  such  sale,  either  on  execution  or  any 
other  final  procoss  of  the  court.  Ackley  v. 
Chamberlainf  16  Cal.  183;  Bowman  v.  Norton, 
16  Cal.  220.  If  after  a  jud^ent  is  docketed 
against  a  husband,  a  wife  file  a  declaration  of 
homestead,  she  acquires  thereby  such  an  in- 
terest in  the  homestead  as  to  enable  her  to 
maintain  an  action  a^niinst  the  sheriff  to 
compel  him  to  exhaust  the  husband's  personal 
property  before  proceeding  to  sell  the  home- 
stead. Bartholomew  v.  Sook,  23  Cal.  277. 
The  judgment  docketed  is  a  lien  on  real  es- 
tate of  which  the  debtor  has  executed  a  deed 
before  the  judgment  is  docketed,  not  how- 
ever delivered  till  after  the  docketing.  Hib' 
herd  v.  Smith,  50  CaL  611. 

Attachment,  Judgment  lien  after.    The 

attachment  lien  merges  in  that  of  the  judg- 


ment, and  its  only  effect  thereafter  is  to 
preserve  priority;  it  does  not  revive  on  the 
expiration  of  the  judgment  lien.  The  sale  on 
execution  must  be  made  during  the  two  years, 
to  preserve  the  priority.  Ballsy  v.  Ward^  37 
CaL  131. 

Docketing  Judgment  In  actions  a6  to 
title  or  possession  of  real  estate,  where  ob- 
tained in  a  county  other  than  the  countv  in 
which  property  is  situated,  400.  In  docket- 
ing, the  surnames  should  precede  the  other 
names,  and  the  omission  of  the  defendants' 
christian  names  does  not  avoid  the  docketing. 
Hibberd  v.  SmMh,  60  Cal.  617. 

Two  yeara.  The  rule  that  confines  the 
lien  strictlv  within  the  time  limited  is  the 
most  simple  and  certain,  and  beneficial  in 
practice.  Isaac  v.  Swi/l,  10  CaL  81.  The  two 
years  commence  running  from  the  docketing. 
Barroilhet  v.  Haihaway,  31  Cal.  397.  An  in- 
junction does  not  stop  the  running  of  the 
statute.     Rogers  v.  Druffel,  46  Cal.  665. 

Undertaking  on  appeal,  941,  et  seq. 

Alteration  of  county  boundaries  will 
not  extend  the  term  of  tiie  lien  beyond  two 
years  from  the  first  docketing.  Bowman  v. 
Hovious,  17  Cal.  474 


672.  (205.)  The  docket  mentioned  in  the  last  section  is  a  book  which 
the  clerk  keeps  in  his  office,  with  each  page  divided  into  eight  columns, 
and  headed  as  follows:  Judgment  debtors;  judgment  creditors;  judgment — 
time  of  entry;  where  entered  in  judgment-book;  appeals — when  ta^en; 
judgment  of  appellate  court;  satisfaction  of  judgment;  when  entered.  If 
judgment  be  for  the  recovery  of  money  or  damages,  the  amount  must  be 
stated  in  the  docket  under  the  head  of  judgment;  if  the  judgment  be  for 
any  other  relief,  a  memorandum  of  the  general  character  of  the  relief 
granted  must  be  stated.  The  names  of  the  defendants  must  be  entered  in 
alphabetical  order. 

such  court,  but  they,  together  with  the  other 
books  used  by  ihe  county  clerk  for  that  pur- 
pose, constitute  the  judgment  docket.  GUUa 
V.  BameU,  38  Cal.  396. 


Docket.  Though  there  may  be  several 
books,  in  one  or  more  of  which  the  judgments 
of  a  particular  court  may,  as  a  matter  of  offi- 
cial convenience,  be  entered,  such  book  or 
books  do  not  thereby  become  the  docket  of 


673.  (206.)  The  docket  kept  by  the  clerk  is  open  at  all  times,  during 
office  hours,  for  the  inspection  of  the  public,  without  charge.  The  clerk 
must  arrange  the  several  dockets  kept  by  him  in  such  a  manner  as  to 
facilitate  their  inspection. 

Inspection  and  copies,  1893. 

674.  (207.)  A  transcript  of  the  original  docket,  certified  by  the  clerk, 
may  be  filed  with  the  recorder  of  any  other  county,  and  from  the  time  of 
the  filing  the  judgment  becomes  a  lien  upon  all  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  such  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judgment  be 
previously  satisfied. 

See  671,  notes.  real  property  authenticated  by  the  certificate 

Recording   in   another   county.    Judg-     of  the  clerk  of  the  court  in  which  such  judg- 

affecting  the  title  to  or  possession  of     ments  were  rendered,  may  be  recorded  with- 
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ont  acknowledgment  or  farther  proof.  C,  C. 
1 159;  and  sea  400,  ante.  The  recorder  must  in 
all  cases  inaorse  the  amount  of  his  fee  for 
recordation  on  the  instrument  recorded.  C,  C, 
1165.  Instruments  entitled  to  be  recorded 
must  be  recorded  by  the  county  recorder  of 
the  county  in  which  the  real  property  affected 
thereby  is  situated.  C  C.  1169.  An  instru- 
ment IS  deemed  to  be  recorded  when,  being 


duly  acknowledged  or  proved,  and  certified,  it 
is  deposited  in  the  recorder's  office  with  the 

{proper  officer  for  record.  C.  C.  1170.  The 
ien  commences  at  the  time  of  the  filing  of  the 
transcript  in  the  recorder's  office,  and  con- 
tinues tor  two  years.  The  fact  that  a  lien 
under  the  judgment  has  existed  and  expired 
in  another  county  can  make  no  difference. 
Donner  v.  PcUmer^  23  CaL  45. 


675.  Satisfaction  of  a  judgment  may  be  entered  in  the  clerk's  docket 
upon  an  execution  returned  satisfied^  or  upon  an  acknowledgment  of  sat- 
isfaction filed  with  the  clerk^  made  in  the  manner  of  an  acknowledgment 
of  a  conveyance  of  real  property,  by  the  judgment  creditor,  or  by  his  in- 
dorsement on  the  face,  or  on  the  margin  of  the  record  of  the  judgment,  or 
by  the  attorney,  unless  a  revocation  of  his  authority  is  filed.  Whenever 
a  judgment  is  satisfied  in  fact,  otherwise  than  upon  an  execution,  the 
party  or  attorney  must  give  such  acknowledgment,  or  make  such  indorse- 
ment, and,  upon  motion,  the  court  may  compel  it,  or  may  order  the  entry 

of  satisfaction  to  be  made  without  it.      [Approved  March  24;  effect  July  1,  1874.] 

Satiflfaotioii;  aevend  Judgment  oreditom. 
One  cannot,  without  the  assent  of  the  others, 
set  off  a  judgment  acainst  himself  alone. 
Corwin  v.  Ward,  35  CaL  198.  If  a  judgment 
is  rendered  in  favor  of  one  person  in  trust  for 
others  upon  claims  assigned  to  him  by  such 
other  persons  without  consideration,  and  the 
"beneficial  owners  of  the  judgment  acknowl- 

ed^  satisfaction  of  the  judgment,  the  trustee, 

if  insolvent,  ought  not  to  enforce  collection 

of  the  judgment  by  execution,  even  if  the 

beneficiaries  have  not  been  paid.  "  Equity  will 

restrain  the  collection  of  the  judgment.  Meyer 

V.  Tully,  46  CaL  70. 

Striking  out  entry  of  flatlsfaolion.  Where 
the  District  Court  on  an  ex  parte  motion 
ordered  an  entry  of  satisfaction  to  be  stricken 
out,  the  Supreme  Court  held  it  was  a  wrong- 
ful exercise  of  authority.   Henly  v.  Hastinga, 

V    vaL    VT^. 


Acknowledgments.  Justices  of  the  Su- 
preme Court,  Judees  of  District  and  County 
Courts,  Justices  of  the  Peace,  Police  Judges, 
and  Judges  of  Municipal  Courts,  have  power 
within  certain  limits  to  take  and  certify  ac- 
knowledgments of  satisfaction  of  judgments, 
179. 

Attorney,  power  to  bind  client,  283-^. 

When  the  attorney  for  a  party  enters  satis- 
faction of  a  judgment  recovered  by  his  client 
for  a  sum  less  tnan  the  amount  of  the  judjg- 
ment,  and  the  client  moves  to  have  tlie  satis- 
faction vacated,  and  for  an  execution  to  issue, 
and  the  testimony  is  conflicting  as  to  whether 
the  attorney  had  authority  to  enter  such  sat- 
isfaction, and  the  court  below  denies  the  mo- 
tion, the  Supreme  Court  will  not  disturb  the 
decision  of  tne  court  below.  Fuller  y.  Baker, 
48  CaL  63-2. 
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TITLE  IX. 

OP  THE  EXECUTION  OP  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

Ghafteb    I.  The  Execution 681-709 

II.  Pboceedinos  Supplemental  to  the  Execution 714-721 


CHAPTER  I. 

THE  EXEOUnON. 


Sec.  681.  Within  what  time  execution  may 
iflsne. 

682.  Who  may  issue  the  execution,  its 
•  form,    to   whom   directed,    and 

what  it  shall  require. 

683.  When  made  retumahle. 

684.  Money  judgments  and  others,  how 

enfolded. 
686.  Execution  after  five  years. 

686.  When  execution  may  issue  against 

the  property  of  a  party  after  his 
deatn. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seized  in 

execution.  Not  to  be  affected 
till  a  levy  is  made. 

689.  When  property  is  claimed  by  a 

third  party,  how  the  right  of 
property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how 

raven. 

693.  Selling  without  notice,  what  penalty 

attached. 

694.  Sales,  how  conducted.    Neither  the 

officer  conducting  it  nor  his  dep- 
uty to  be  a  purchaser.  Real 
and  peraonal  property,  how  sold. 
Judgment  debtor,  if  present,  may 
direct  order  of  sale  and  the  offi- 
cer shall  follow  his  directions. 

695.  If  purchaser  refuses  to  pay  purchase- 

money,  what  proceedings. 

696.  Court  qf  jwtiee  may  proceed  in  a 

summary  manner  against  a  pur- 
chaser  reusing  to  pay.  [Portion 
in  italics  repealed,  July  I,  1874^ 


Sec.  697. 

698. 

699. 

700. 

701. 
702. 
703. 
704. 
705. 
706. 


707. 
708. 


709. 


by  act  approved,  March  24, 1874.] 
Officer  may  refuse  such  pur- 
chaser's bid  after. 

These  two  sections  not  to  make 
officer  liable  beyond  a  certain 
amount 

Personal  property  not  capable  of 
manual  delivery,  how  aelivered 
to  purchaser. 

Personal  property  not  capable  of 
manual  delivery,  how  sold  and 
delivered. 

Real  property,  when  absolute  sale 
or  not.  In  the  latter  case,  what 
the  certificate  must  contain. 

Real  property  so  sold,  by  whom  it 
may  be  redeemed. 

When  it  may  be  redeemed,  and  re- 
demption-money. 

When  judgment  debtor  or  other  re- 
demptioner  may  redeem. 

In  cases  of  redemption,  to  whom 
the  judgments  are  to  be  made.  ^ 

What  a  redemptioner  muist  do  in 
order  to  redeem. 

Until  the  expiration  of  redemption 
time  court  may  restrain  waste  on 
the  property.  What  considered 
waste. 

Rents  and  profits. 

If  purchaser  of  real  property  be 
evicted  for  irregularities  in  sale, 
what  he  may  recover,  and  from 
whom.  When  judgment  to  be 
revived.  Petition  for  the  pur- 
pose, how  and  by  whom  made. 

Party  who  pays  more  than  his  share 
may  compel  contribution. 


681.  (209.)  The  party  in  whose  favor  judgment  is  given,  may,  at  any 
time  within  five  years  after  the  entry  thereof,  have  a  writ  of  execution  is- 
sued for  its  enforcement. 


Appeal,  stay  of  eaceculion,  942-^. 

Arrest  on  mesne  process,  478.  Where 
money  deposited  by  defendant,  judgment  is 
to  be  satisfied  thereon  by  clerk,  500. 

Attachment  If  judgment  plaintiff  has 
attached  property,  tne  sheriff  must  satisfy 
the  judgment  out  of  it,  550. 

County  clerk's  duties,  262  n. 

ZQectment.  If  a  judgment  plaintiff  con- 
tracts to  sell  the  land  on  credit  to  defendant, 


the  right  of  possession  is  not  in  the  vendee  till 
payment,  and  the  vendor  can  remove  him  by 
execution.  Troy  v.  Clarke^  30  CaL  419. 

Execution  must  follow  the  judgment 
strictly.  DavU  v.  Robinson,  10  Cal.  412. 

Foreclosure.  It  has  been  said  that  eveiy 
process  which  may  be  re<;[uired  to  enforce 
judgment  in  foreclosure  suits  must  be  taken 
out  within  five  years  after  entir:  but  see  685. 
The  deficiency,  when  docketed,  does  not  be- 
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4»me   a   new   and   independent   judgment. 
Bowers  v.  Crary,  30  CaL  623. 

Eacecutor  or  adminiatrator.  No  execu- 
tion must  issue  upon  judgment  against,  upon 
claims  for  money  due  from  estate,  1504. 

JSvw  tiiaL  A  motion  or  notice  of  motion 
for  a  new  trial,  does  not  itself  stav  proceedings: 
People  V.  Loucks,  28  Cal.  71;  out  when  an 
order  denying  a  new  trial  is  reversed,  execu- 
tion should  M  stayed,  46  n.,  p.  32. 

Peraon,  execution  against  the.  This 
can  only  issue  upon  a  special  direction  of  the 
court,  684,  based  upon  the  necessary  facta, 
479,  found;  and  those  facts  must  therefore  be 
alleged  in  the  pleadings,  found  as  facts,  and 
stated  in  the  judgment.  Davis  v.  Robinsony 
10  CaL  4142.  The  provision,  478,  that  no 
person  shall  be  arrested,  etc,  has  reference 
to  mesne,  not  final,  process.  The  courts  have 
full  power,  except  when  limited  by  the  stat- 
ute, to  pronounce  such  judgment  as  the  exi- 
fencies  of  each  case  require.  Stewart  v.  Levy, 
6  Cal.  166,  168. 

Receiver,  in  proceedings  in  aid  of  execu- 
tion, 564,  S.  4. 

Riot,  damages  caused  by,  as  to  collection 
of  amount  of  judgment,  426  n.,  p.  167. 

Ekitisfied  or  void  Judgment,  ezeoutlon 
on.  If  the  jud^ent  debtor  delivers  to  the 
plaintiff  a  promissory  note  of  third  parties,  in 
satisfaction,  which  note  is  void,  because  fraud- 
ulently obtained  by  defendant  from  the 
payors,  plaintiff  need  not  return  the  note  be- 
fore proceeding  by  execution.  MitcheU  v. 
HoekeUt  25  CaL  539.  A  prior  attaching 
creditor  cannot  be  enjoined  from  selling  the 


property  attached,  under  execution  at  the 
suit  of  a  junior  attaching  creditor,  unless  for 
a  sufficient  consideration  he  has  bound  him- 
self to  the  latter  not  to  selL  If  his  judgment 
is  satisfied,  the  defendant  may  move  to  quash 
the  writ,  and  need  not  go  into  equity.  Domec 
v.  Stearns,  30  Cal.  114;  see  Mayo  v.  Bryte,  47 
CaL  626. 

A  court  has  authority  to  order  a  suspension 
of  the  execution  of  a  writ  till  a  motion  before 
the  court  to  recall  or  quash  it  can  be  heard. 
Sanchez  v.  Carriaga,  31  CaL  172. 

Setting  aside  ezeoution.  Notice  of  a 
motion  to  set  aside  an  execution,  and  a  levy 
made  thereunder,  will  not  operate  as  a  stay 
of  proceedings.  Bryan  v.  Berry,  8  CaL  130. 
If  the  appellate  court  grants  a  new  trial  on 
appeal  in  ejectment,  from  a  decision  in  favor 
of  plaintiff,  any  application  to  vacate  a  writ 
of  nahere  facias  possessionem  should  be  made 
to  the  court  below.  Thompson  v.  Thornton, 
41  Cal.  626. 

Betting  ofll  Executions  cannot  be  set  off 
against  one  another  unless  the  parties  are  the 
same.  Calderwood  v.  Peyser,  42  Cal.  120. 

Time,  extension  of  five  years,  685. 

Venditioni  exponas,  wilt  of.  After  Jt, 
fa.,  may  be  issued  to  the  new  sheriff,  if  there 
has  been  a  change  of  sheriffs.  Clark  v.  Satvyer, 
48  Cal.  136.  The  writ  of  vendUioni  exponas  is 
a  simple  order  of  court,  directed  to  the  officer, 
commanding  him  to  sell  property  already 
levied  on.  It  is  no  authority  to  levy.  Welch 
V.  Sullivan,  8  Cal.  186. 

VesselSw  Execution  on  judgment  against, 
825. 


682.  (210.)  The  writ  of  execution  must  be  issued  in  the  name  of  the 
people,  sealed  with  the  seal  of  the  court,  and  subscribed  by  the  clerk,  and 
be  directed  to  the  sheriff,  and  it  must  intelligibly  refer  to  the  judgment, 
stating  the  court,  the  county  where  the  judgment-roll  is  filed,  and  if  it  be 
for  money,  the  amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  currency,  as  provided  in 
section  667,  the  execution  must  also  state  the  kind  of  money  or  currency 
in  which  the  judgment  is  payable,  and  must  require  the  sheriff  substan- 
tially as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  must  require 
the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the  personal  prop- 
erty of  such  debtor,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  his  real  property;  or  if  the  judgment  be  a  lien  upon  real  prop- 
erty, then  out  of  the  real  property  belonging  to  him  on  the  day  when  the 
judgment  was  docketed,  or  at  any  time  thereafter;  or  if  the  execution  be 
issued  to  a  county  other  than  the  one  in  which  the  judgment  was  recovered, 
on  the  day  when  the  transcript  of  the  docket  was  filed  in  the  office  of  the 
recorder  of  such  county,  stating  such  day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the  personal 

representatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it  must 

require  the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such 

properly; 
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3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  mnst  require 
the  sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county 
until  he  pay  the  judgment,  with  interest,  or  be  discharged  according  to 
law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of 
money  or  currency,  as  provided  in  section  667,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  currency  in  which  the 
judgment  is  made  payable,  and  the  sheriff  must  refuse  payment  in  any 
other  kind  of  money  or  currency;  and  in  case  of  levy  and  sale  of  the  prop- 
erty of  the  judgment  debtor,  he  must  refuse  payment  from  any  purchaser 
at  such  sale  in  any  other  kind  of  money  or  currency  than  that  specified  in 
the  execution.  The  sheriff  collecting  money  or  currency  in  the  manner 
required  by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled  to 
recover  the  same,  the  same  kind  of  money  or  currency  received  by  him, 
and  in  case  of  neglect  or  refusal  so  to  do,  he  shall  be  liable  on  his  official 
bond  to  the  judgment  creditor  in  three  times  the  amount  of  the  money  so 
collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  property, 
it  must  require  the  sheriff  to  deliver  the  possession  of  the  same,  describing 
it,  to  the  party  entitled  thereto,  and  may  at  the  same  tim^  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits  recovered  by  the  same 
judgment,  out  of  the  pergonal  property  of  the  person  against  whom  it  was 
rendered,  and  the  value ^f  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  cannot  be  had;  and  if 
sufficient  personal  property  cannot  be  found,  then  out  of  the  real  property, 
as  provided  in  the  first  subdivision  of  this  section. 

Leviable  property,  542  n.,  688  n.  plication  of  the  proceeds  of  Bale  to  junior  ex-  • 

....  ecutions.     If  a  judgment  has  the  first  lien  on 

Name  of  the  people.  If  not  so  issued  it  is  real  estate,  and  mechanics'  liens  have  the  sec- 
amendable,  and  not  void,  and  a  sale  under  it  ond  lien,  and  other  judgments  the  third  lien  in 
is  valid.  Ifihberd  v.  ^^t^A,  50  Cal.  511.  point  of  time,  and  an  execution  issued  on  the 

w^.-.  --L-_LL«.i-_     -o  ^  •      Ai.  firs*  judgment  is  levied  on  suificient  personal 

Hew  ooimty.     By  an  act  con^nimg  the  property  to  satisfy  it,  and  executions  on  the 

execution  of    final  pixK!^  in  certoin^^s,  Jth^  judgments  are  then  levied  on  the  same, 

approved  March  16,  1874  {Stats    1873-4,  n  ^^^  ^fie  attorney  for  the  plaintiff  in  the  first 

365),  and  which  took  effect  immediately,  in  all  judgment  consents  that  the  proceeds  of  sale 

cases  where  new  counties  had  been  or  might  ^  ^    ij^^  to  the  other  judgment*,  the  first 

thereafter  be  erected,  and  executions,  orders  judgment  wiU  be  deemed  satisfied  is  against 

of  sale  upon  foreclosures  of  mort^ges    or  Ihe  mechanics*  Uens.  Barber  v.  Beyn^  U 

other  process  affecting  specific  real  estate,  had  q^  ^20 
been  or  might  therefJter  be  adjudged  by  the 

final  judgment  or  decree  of  a  court  of  compe-        Judgment  a  lien,  671,  674.     The  purpose 

tent  jurisdiction  to  be  executed  by  the  sheriff  of   an   attachment    is    to   hold    the   prop- 

of  the  county  in  which  such  real  estate  was  erty  of  the  defendant  as  security  for  suoi 

originally  situated,  such  process  might  be  ex-  judgment  as  may  be  rendered,  and  when  the 

ecuted  by  the  sheriff  of  the  new  county  in  judgment  is  rendered  and  becomes  a  lien  upon 

which  the  real  estate  was  found  to  be  situated,  the  property  attached  the  lien  of  the  attoch- 

with  the  like  effect  as  if  he  were  the  sheriff  of  ment  becomes  merged  in  that  of  the  judgment, 

the  county  designated  in  the  judgment,  de-  andtheonlyeffectthereafterof  the  attachment 

cree,  or  order  of  sale,  to  execute  the  same.  lien  upon  tne  property  is  to  preserve  priority. 

If  BufiBcient  personal  property  cannot  be  '^^^  doctrine  of  m>od  v.  Coluin,  5  Hill,  228,  that 

found.    The  sheriff  may  on  the  request  of  de-  the  judgment  beinga  lien  upon  the  lands  a  levy 

fendant  levy  on  real  estate  thourfi  there  be  J®  unnecessiuy;  that  the  judgment  binds  the 

personal  property  present  amply  sufficient  to  ^^^^,  *^"?  *"^  execution  comes  as  a  power  to 

satisfy  the  execution.     SmU%  v.  Bandall,  6  ??*}'  ^^J}"^  ^"f^  ^^^l   ?^^J\  ^^"^'.^ 

Qj^L  47.  ^^    ^^^»    Cw/m  v.   Jackwn,  8  Johns.  620. 

Where  there  are  no  judgment  or  attachment 

OeneraUy.    A  levy  upon  suflScient  personal  liens  the  levy  operates  upon  real  property  as 

property  to  satisfy  it  amounts  to  a  satisfaction  it  does  upon  personal  property;  that  is,  the' ex- 

of  the  judgment;  such  is  not  the  case,  how-  ecution  first  served  has  priority.    Bagley  v. 

ever,  as  to  the  debtor  if  he  consents  to  an  ap-  Ward,  37  CaL  131.    The  statute  does  not  re- 

306 


Chap.  I.] 


Execution. 


§682 


quire  the  docketing  of  the  judgment  to  pre- 
cede either  the  issuing  or  service  of  the  ex- 
ecution. The  docket  creates  and  nreserves  a 
lien  for  two  years,  but  without  docketing  the 
judgment  execution  ma^  be  issued  upon  it  and 
real  estate  levied  upon  it  and  sold.  Hastings 
V.  Ctmnmgham,  39  Cal.  144^ 

Ne  exeat  aboUalied,  478  n. 

Prisoner,  where  kept  In  ouetody,  maln- 
tenaooe,  eta,  262  n. 

Person,  ezeontlon  against,  681  n. 

Real  property,  delivery  of  possession  of; 
writ  of  asslstanoe,  eto.  A  defendant  can- 
not after  judgment,  by  transferring  posses- 
sion to  another,  prevent  the  execution  of  the 
writ  Where  a  writ  of  restitution  has  been 
awarded  in  such  a  case,  and  the  sheriff  refuses 
to  execute  the  same,  on  the  ground  that  the 
property  is  in  the  possession  of  certain  per- 
sons not  parties  to  the  suit,  the  court  will 
award  a  peremptory  mandamus  against  the 
sheriff  to  compel  mm  to  execute  the  writ. 
FremoiU  v.  Cr^^pm,  10  Gal.  211;  TlUs  Stale  v. 
QiXheH,  2  Bay.  355. 

When  a  recovery  is  had  i^inst  the  occu- 
pant, the  judgment  binds  aU  persons  under 
whom  he  occupies,  together  with  all  persons 
in  privity  of  estate  or  possession  with  himself. 
When  a  recovery  is  had  against  a  tenant,  the 
landlord  i«  bound  by  it.  So  a  recovery  against 
a  tenant  in  common  who  holds  for  himself 
and  under  the  other  tenants  in  common,  is 
binding  upon  all  his  co-tenants,  as  well  as 
himself.  There  is,  therefore,  no  necessity  for 
making  any  other  than  the  occujiant  a  de- 
fendant, to  bind  all  persons  inprivity  by  a 
recovery.  Sampson  v.  Ohlei/er,  22  Cal.  204-7; 
Hanson  v.  AiTTistrong,  22  111.  442.  Persons 
who  take  possession  after  the  filing  of  a  lis 
pendens,  or  with  notice  of  the  pendency  of 
the  action,  can  be  disnossessed  by  the  execu- 
tion. Fogarty  v.  Sparks,  22  Cal.  148;  and  see 
747,  post.  A  person  removed  from  possession 
of  real  estate  under  a  writ  of  restitution,  who 
applies  in  a  summary  manner  to  be  reinstated, 
mnat  make  out  a  clear  case,  free  from  am- 
biguity. Caiyomia  Q.  M,  Co.  v.  Redington,  50 
QSL  160.  A  writ  of  restitution  in  ejectment, 
issued  after  the  death  of  the  judgment  plaint- 
iff in  his  name,  is  erroneous,  as  it  should  be 
in  the  name  of  his  executor  or  administrator; 
but  if  in  point  of  fact  it  is  issued  at  the  in- 
stance of  the  latter,  defendants  will  not  be 
restored  to  possession.  FrarikUn  v.  Merida,  50 
CaL  289. 

A  writ  of  assistance  is  the  appropriate 
remedy  to  place  the  purchaser  of  mortgaged 
premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  sheriff^s 
deed.  This  is  so  as  against  the  defendants  in 
the  suit,  who  are  bound  by  the  decree,  and 
who  refuse  to  surrender  possession  upon  the 
order  of  the  court  to  that  effect.  The  power 
of  the  court  rests  upon  the  principle  that 
where  the  court  possesses  jurisdiction  to  make 
a  decree,  it  possesses  the  power  to  enforce  its 
execution.   Montgofnery  v.  TuU,  11  Cal.  191. 

Prima  fade^  the  plaintiff,  after  the  purchase 
of  the  mortgaged  premises  and  sherifiTs  deed, 
is  entitled  to  his  writ  of  assistance  as  against 
the  mortgagor,  and  those  entering  under  him, 


after  the  decree,  if  they  refuse  to  surrender 
possession.  Where,  after  the  writ  was  or- 
dered, the  mortgagor  and  his  wife  moved  to 
set  it  aside  on  the  ground  that  they  had,  be- 
fore the  mortgage,  resided  on  the  premises  as 
a  homestead,  etc. ,  the  court  below  refused  to 
set  aside  the  order,  and  the  Supreme  Court 
said  it  was  no  answer  to  the  legal  effect  of 
the  facts  to  say  that  these  parties  had  moved 
on  and  occupied  the  i>remiseB  as  a  homestead; 
they  must  show  their  right  The  plaintiff 
was  entitled  to  this  writ,  whether  these  facts 
were  true  or  not,  as  the  premises  were  mort- 
gaged for  the  purchase-money;  and  that  there 
was  no  danger  in  the  process,  for,  if  improp- 
erly issued  or  executed,  the  court  coula,  on 
summary  motion,  set  aside  the  writ  or  the 
service,  and  restore  the  possession.  Skinner  v. 
BeaUy,  16  Cal.  157.  To  entitle  a  purchaser 
at  a  n>reclo6ure  sale  to  a  writ  of  assistance,  it 
is  not  essential  that  the  decree  of  foreclosure 
direct  delivery  of  possession  to  the  purchaser. 
Horn  V.  Volcano  Water  Company,  1»  Cal.  141. 
But  a  writ  of  assistance  can  only  issue  against 
the  defendants  in  the  suit,  and  the  parties 
holding  under  them,  who  are  bound  by  the 
decree.  Burton  v.  Lies,  21.  CaL  92. 

All  that  is  requisite  to  obtain  the  writ,  as 
against  the  parties  and  those  claiming  under 
them,  after  the  commencement  of  the  action, 
is  to  furnish  to  the  court  proper  evidence  of 
the  presentation  of  the  deed  to  them,  and  a 
demand  of  the  possession,  and  their  refusal  to 
surrender  it.    'Montgomery  v.  Middlemiss,  21 
CaL  106,  107.    A  person  who,  pending  an  ac- 
tion for  the  foreclosure  of  a  mortgage  and 
with  notice  of  the  pendency,  purchases  from 
one  of  the  defendants  therein  a  portion  of  the 
mortgaged  premises,  occupies  the  same  posi- 
tion as  his  grantor  in  reference  to  the  issuance 
of  a  writ  of  assistance  in  favor  of  the  pur- 
chaser under  decree.    Montgomery  v.  Byers, 
21  Cal.  107.     It  was  held  that  a  writ  of  as- 
sistance would  not  be  issued  against  a  pur- 
chaser of  the  mortgaged  premises,  who  bought 
during  the  pendency  oi  a  suit  to  foreclose, 
and  who  was  not  a  party  to  that  suit  and 
without  actual  or  constructive  notice  of  its 
pendency.     Harlan  v.  Backerby,  24  Cal.  561; 
see  726  and  notes.  A  sheriff  has  no  authority, 
by  virtue  of  a  writ  of  restitution,  to  remove 
from  the  premises  described  in  the  writ,  per- 
sons who  were  not  parties  to  the  judgment  in 
which  the  writ  was  issued  and  did  not  enter 
under  defendant  in  the  judgment  pending  the 
suit.     One  who  is  the  owner  of  land  and  in 
possession  of  the  same,  is  not  entitled  to  an 
mjunction  to  restrain  a  sheriff  from  executing 
a  writ  of  restitution,  issued  on  a  judgment 
rendered  against  third  parties,  to  which  judg- 
ment the  plaintiff  is  a  stranger.  Tevis  v.  EUis, 
25  Cal.  515.   If  the  court,  in  an  action  to  fore- 
close a  mortgage,  does  not  acquire  jurisdic- 
tion of  the  person  owning  the  land  at  the  time 
of  the  foreclosure,  a  writ  of  assistance  against 
the  owner  or  his  grantees,  will  be  refused. 
Sieinbach  v.  Leese,  27  Cal.  295.     A  party  and 
her  tenants  coming  into  possession  of  lands, 
after  action   brought  to  recover  possession 
under  a  prior  unrecorded  deed  from  two  of  the 
defendants,  to  an  infant  whose  ^ardian  was 
in  possession,  of  which  deed  plamtiff  had  no 
notice  when  the  action  was  commenced,  were 
held  properly  dispossessed  under  a  writ  of 
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restitution  issued  on  a  judgment  for  plaintiff. 
Mayne  v.  Jonea^  94  Cal.  483.  But  wnere  be- 
fore suit,  defendant  has  sold  the  property,  it 
cannot  be  taken  from  the  purchaser  under  an 
execution  issued  on  the  juagment.  Peterie  v. 
Bugbeyy  24  Cal.  419.  Prima  faeie,  all  who  come 
into  possession  after  action  brought,  must  ^o 
out,  for  the  presumption  is,  that  they  came  m 
under  the  defendant;  but  this*  is  rebutted  if 
some  person  other  than  the  defendant  is  in 
possession,  under  a  title  adverse  to  his,  for  the 
ri^ht  to  the  possession  flowing  from  such  a 
title  has  not  been  determined  by  the  judg- 
ment. No  one  who  is  not  party  to  the  action, 
or  privy  to  him,  can  be  dispossessed.  Long  v. 
Neville,  29  Cal.  136;  Jones  v.  Chil^,  2  Dana, 
252;  Leroy  v.  Rogers,  30  Cal.  229;  Rogers  v. 
Parish,  35  CaL  127;  Mayo  v.  Sprouty  45  Cal. 
101. 

If  neither  the  tenant  nor  his  landlord  are 
parties,  and  the  landlord  was  in  possession 
when  the  suit  was  commenced,  but  subse- 
quently leased  to  the  tenant,  the  tenant  can- 
not rightfully  be  removed.  Walson  v.  Douh 
ling,  26  CaL  125;  Caldertoood  v.  Pyser,  31  CaL 
333. 

If  defendant,  pending  an  action  against 
him  to  recover  possession  of  land,  colludes 
with  another  person  to  obtain  judgment 
against  him  for  possession,  and  to  be  placed 
in  possession,  such  other  person  must  go  out 
under  a  writ  against  the  defendant.  Wether- 
bee  w.  Dunn,  36  Cal.  147. 

When  a  sheriff  goes  to  execute  a  writ  of 
^ssession,  issued  on  a  judgment  in  an  action 
to  recover  land,  if  he  hnds  parties  in  posses- 
sion, other  than  those  named  in  the  complaint, 
who  claim  that  they  are  rightfully  in  posses- 
sion, not  in  privity  with  the  defendant,  and 
the  circumstances  are  such  that  a  reasonable 
doubt  exists  whether  the  sherijBT  has  a  right 
to  turn  them  out,  the  sheriff  may  demand 
indemnity;  and,  unless  it  is  given,  may  refuse 
to  execute  the  writ;  and  this,  even  if  the 
premises  are  specifically  described  in  the  writ. 
XoiM  V.  Neville,  36  Cal.  455. 

If  the  plaintiff  obtains  judgment  upon  an 
action  of  forcible  entry  and  detainer,  but  does 
not  obtain  possession  of  the  property,  and  a 
writ  of  restitution  is  not  issued,  and  the  judg- 
ment is  afterwards  reversed,  and  the  action 
dismissed,  and  during  the  pendency  of  the 
action  third  parties  obtain  possession  of  the 

Sroperty  by  collusion  with  a  servant  of  the 
efendant,  the  defendant  is  not  entitled  to  a 
writ  to  be  restored  to  possession  as  against 
those  third  parties.  Bowers  v.  Cherokee  Rob, 
46  Cal.  279.  As  to  the  description  of  the 
land  in  the  writ,  455. 

If  the  decree  in  a  foreclosure  suit  directs 
the  sale  of  all  the  mortgaged  premises,  and 
forecloses  and  bars  the  equity  of  redemption 
of  ail  the  defendants,  and  directs  that  the 
purchaser  at  the  sheriff's  sale  be  let  into  pos- 
session, the  person  who  receives  the  sheriff's 


deed  after  a  sale  is  entitled  to  a  writ  of  as- 
sistance as  a^inst  all  the  defendants  who 
were  served  with  process,  or  who  appeared  in 
the  action.  The  aoove  rule  prevails  as  against 
a  defendant  who  is  not  mentioned  in  the 
sheriff's  deed.   Frislne  v.  Fogarty,  34  Cal.  11. 

Where  a  sheriff  received  a  writ  of  assistance, 
and  went  with  plaintiff  to  the  premises  for 
the  purpose  of  putting  him  in  possession,  bat 
in  opposition  to  plaintiff's  wisnes  declined  to 
take  any  action  m  the  matter,  and  on  a  sub- 
sequent day  executed  the  writ;  the  parties  in 
possession,  being  the  parties  against  whom 
the  writ  ran,  having  in  the  meantime  de- 
stroyed a  number  of  valuable  fixtures,  and  by 
their  willful  and  malicious  acts  otherwise  in- 
jured the  premises,  it  was  held  that  the 
sheriff  was  uable  for  all  the  damage,  however 
remote.    Chapman  v.  Thomburgh,  17  CaL  87. 

It  is  the  duty  of  the  sheriff,  in  the  execu- 
tion of  a  writ  of  assistance,  to  place  the  pur- 
chaser on  foreclosure  of  mortgage  of  an  estate 
in  common,  in  the  possession  of  every  part  and 
parcel  of  the  land,  jointly  with  the  other  ten- 
ants in  common. 

In  the  execution  of  the  writ,  the  sheriff  can- 
not remove  any  of  the  tenants  in  common  who 
hold  under  a  title  derived  from  a  source  inde- 
pendent of  him  through  whom  the  purchaser 
claims. 

If  the  return  of  the  first  writ  does  not 
clearly  declare  that  it  has  been  fully  executed, 
and  it  is  made  to  appear  by  affidavits  that  it 
has  not  been,  it  is  competent  for  the  court  to 
issue  another  writ.  Tevis  v.  Hicks,  38  Cal. 
234.  A  person  in  possession  adverse  to  the 
plaintiff,  cannot  be  ejected  under  a  judgment 
collusively  obtained  oy  plaintiff  against  a  per- 
son who  goes  into  temporary  possession  for 
the  purpose.  8,  B,L.A,  V.  Christy,  41  CaL  502. 

On  a  motion  for  a  writ  of  assistance,  ques- 
tions of  equitable  cognizance  between  the  par- 
ties in  possession  of  the  land  who  were  not 
parties  to  the  foreclosure  suit,  and  the  plaint- 
iff, as  to  their  respective  rights  to  the  lands, 
cannot  be  litigated.  Henderson  v.  McTttcker, 
45  CaL  647. 

Contempt,  1209,  1210. 

SheriflE^  collection  and  payment  over  of 
money,  550  n.;  262  n.  Preference  claims, 
1206.  Officer  executing  process  must  produce 
it  on  request,  262  n.  Sheriff's  duties  generally, 
262  n. 

Oenerally.  When  process  has  been  finally 
and  completely  executed,  the  power  of  the 
sheriff  undent,  and  the  authority  of  the  court 
to  enforce  it,  ceases.  Loring  v.  jUsley,  1  CaL 
24.  But  see  S.  1210  as  to  contempt  in  retak- 
ing possession  of  real  property  by  person 
ejected  under  execution.  A  seal  is  necessair 
to  a  writ.  152,  S.  1.  -Proceedings  in  Spanish 
language,  185^  1056.  Abbreviations  and  nu- 
merals, 186. 


683.  (212.)  The  execution  may  be  made  returnable,  at  any  time  not  less 
than  ten  nor  more  than  sixty  days  after  its  receipt  by  the  sheriff,  to  the 
clerk  with  Avhom  the  judgment-roll  is  filed.  When  the  execution  is 
returned,  the  clerk  must  attach  it  to  the  judgment-roll.  If  any  real  estate 
be  levied  upon,  the  clerk  must  record  the  execution  and  the  return  thereto 
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at  large,  and  certify  the  same  under  his  hand  as  true  copies,  in  a  book  to 
be  called  the  "execution  book,"  which  book  must  be  indexed,  with  the 
names  of  the  plaintiffs  and  defendants  in  execution  alphabetically 
arranged,  and  kept  open  at  all  times  during  office  hours  for  the  inspection 
of  the  public,  without  charge.  It  is  evidence  of  the  contents  of  the  orig- 
inals, whenever  they,  or  any  part  thereof,  may  be  destroyed  or  mutilated. 


Sheri^  damages  against  for  failure  to  pay 
over,  262  n.  Ctulection  and  payment  over  of 
moneys,  550  n. 

Return,  415,  n.  A  sherifTs  return  is  not 
traversable,  and  a  court  will  not  permit  it, 
crollateraUy,  to  be  attacked,  even  it  the  offi- 
cer is  shown  to  have  been  Ruilty  of  fraud  and 
collusion.  Egery  v.  Buchanan,  5  Cal.  56. 
Seutell  on  Sheriffs,  387;  Watson  on  Sherifs, 
72.  The  remedy  is  action  for  a  false 
return.  The  term  "appurtenances"  used 
in  a  return,  was  held  too  vague  to  com- 
prehend any  personal  property.  Munroe  v. 
jTAofiuu,  5  Cal.  471.  But  a  description  of 
lots,  as  lots  140  and  141  on  the  official  map  of 
the    city  of  San  Francisco,  was  held  suffi- 


cient. Welch  V.  Sullwan,  8  Cal.  187.  A 
sheriff  cannot  amend  his  return,  so  as  to 
affect  rights  already  vested.  Newhall  v.  Pro- 
vost, 6  Cal.  85.     Amendments,  473. 

A  return  that  "John  Moore,  plaintiff's  attor- 
ney, was  the  purchaser  at  $180,  and  has  paid 
the  costs,"  means  that  Moore  purchased,  gm 
attorney,  and  for  the  plaintiff,  and  that  he 
paid  the  sheriff's  costs,  taking  the  property . 
tor  the  judgment.  Moore  v.  Martin,  38  Cal. 
428. 

The  title  of  a  purchaser  does  not  depend 
on  the  sheriff  returning  the  writ.  Sacramento 
V.  Stage  Co.,  12  CaL  134;  Ten  Eych  v.  Walker, 
4  Wend.  462;  Clark  v.  Lockwood,  21  Cal. 
224. 


684.  (213.)  When  the  judgment  is  for  money,  or  the  possession  of  real 
or  personal  property,  the  same  may  be  enforced  by  a  writ  of  execution; 
and  if  the  judgment  direct  that  the  defendant  be  arrested,  the  execution 
may  issue  against  the  person  of  the  judgment  debtor,  after  the 
return  of  an  execution  against  his  property  unsatisfied  in  whole  or  part; 
when  the  judgment  requires  the  sale  of  property,  the  same  may  be  en- 
forced by  a  writ  reciting  such  judgment,  or  the  material  parts  thereof, 
and  directiDg  the  proper  officer  to  execute  the  judgment,  by  making  the 
sale  and  applying  the  proceeds  in  conformity  therewith;  when  the  judg- 
ment requires  the  performance  of  any  other  act  than  as  above  designated, 
a  certified  copy  of  the  judgment  may  be  served  upon  the  party  against 
whom  the  same  is  rendered,  or  upon  the  person  or  officer  required  thereby 
or  by  law  to  obey  the  same,  and  obedience  thereto  may  be  enforced  by 

the  court.      [Approved  March  24;  effect  July  1,  1874] 

Enforcins  perfonnanoe.  The  court  can-  court  decide  that  it  belongs  to  the  debtor, 
not  make  an  order  directing  a  sheriff  to  levy  and  is  not  exempt.  Fraser  v.  Thrift,  50 
on  a  particular  piece  of  property,  though  the     CaL  476. 

685.  (214«)  In  all  cases  other  than  for  the  recovery  of  money,  the  judg- 
ment may  be  enforced  or  carried  into  execution  after  the  lapse  of  five 
years  from  the  date  of  its  entry,  by  leave  of  the  court,  upon  motion,  or 
by  judgment  for  that  purpose,  founded  upon  supplemental  pleadings. 


Scire  faciaB,  writ  of,  is  abolished.  Hum- 
iston  V.  Smith,  21  Cal.  134;  Cameron  v.  Young, 
6  How.  Pr.  372;  Alden  v.  Clark,  11  How.  Pr. 
209;  see  802  post 

Reviving  ejcecntion.  This  section  refers 
only  to  executions  issued  by  a  court  of  rec- 


513. 


ord,  and  not  to  executions    issued   bv  the 

e  to  the  opposite  party  is  requ 

270.  A  statute  similar  to  this,  was  held  only 
to  apply  to  judgments  thereafter  to  be  ren- 
dered.   Mann  v.  McAtee,  37  CaL  11. 


iustices  of  peace.     White  v.  Clark,  8  d 

No  notice  to  the  opposite  party  is  required  on 

the  application.     Bryan  v.  Slidger,  17  Cal. 


686.  (215.)  Notwithstanding  the  death  of  a  party  after  the  judgment, 
execution  thereon  may  be  issued,  or  it  may  be  enforced,  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the  application  of 
his  executor  or  administrator,  or  successor  in  interest; 
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2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for 
the  recovery  of  real  or  personal  property,  or  the  enforcement  of  a  lien 
thereon. 

Death  of  party,  385,  669,  1504. 

687.  (216.)  Where  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in  the  State.  Where 
it  requires  the  delivery  of  real  or  personal  property,  it  must  be  issued  to 
the  sheriff  of  the  county  where  the  property,  or  some  part  thereof,  is  situ- 
ated.   Executions  may  be  issued,  at  the  same  time,  to  different  counties. 

New  oounty,  682  n. 

688.  (217.)  All  goods,  chattels,  moneys,  and  other  property,  both  real 
and  personal,  or  any  interest  therein  of  the  judgment  debtor,  not  exempt 
by  law,  and  all  property  and  rights  of  property,  seized  and  held  under 
attachment  in  the  action,  are  liable  to  execution.  Shares  and  interests  in 
any  corporation  or  company,  and  debts  and  credits,  and  all  other  property, 
both  real  and  personal,  or  any  interest  in  either  real  or  personal  property, 
and  all  other  property  not  capable  of  manual  delivery,  may  be  attached  on 
execution,  in  like  manner  as  upon  writs  of  attachments.  Gold  dust  must 
be  returned  by  the  officer  as  so  much  money  collected,  at  its  current  value, 
without  exposing  the  same  to  sale.  Until  a  levy,  property  is  not  affected 
by  the  execution. 


Eflfect  of  levy.  A  levy  upon  sufficient  per- 
sonal property  to  satisfy  the  same,  is  a  satis- 
faction of  the  judgment,  sufficient  at  least  to 
discharge  thira.  persons  who  were  liable  col- 
laterally, or  as  sureties  thereon.  People  v. 
Chiskolm,  8  CaL  29;  Mkkks  v.  Hanhin,  11 
Wend.  125;  Mt^ley  v.  JXckinwn,  12  CaL  561. 
But  the  rule  is  subject  to  many  qualifications 
as  between  the  parties  to  the  judgment  MtU- 
ford  Y.  Estudillo,  23  CaL  100. 

Iievy.    See  542  (Attachment). 

Manual  delivery,  property  capable  ot 
This  kind  of  property  must  be  taken  into 
actual  custody,  if  the  execution  creditor 
permits  property  levied  upon  to  remain  in  the 
nands  of  the  debtor,  his  levy  cannot  operate  to 
defeat  subsequent  executions.  DtUertre  v. 
Driard,  7  Cal.  651. 

Choeea  in  action.  The  court  held  that  if 
the  paper  evidencing  the  debt  is  not  present  to 
be  assigned  to  the  purchaser  and  exhibited  to 
the  bystanders,  a  full  and  accurate  description 
of  the  particular  interest  and  chAe  in  action, 
with  ail  its  conditions  and  covenants,  and  a 
full  explanation  of  the  facts  which  determine 
the  value  of  such  instrument  or  contract,  must 
be  given  by  the  levy  and  announced  at  the 
sale.  CrandaU  v.  Blen,  13  CaL  22. 
• 

Good-^^iU.  The  good- will  of  a  business  is 
the  expectation  of  continued  public  patronage; 
but  it  does  not  include  the  ri^ht  to  use  the 
name  of  any  person  from  whom  it  was  acquired. 
C.  C.  992.  It  is  property  transferable  like 
any  other.  C  (7.  993. 

Franchises.  For  the  satisfaction  of  any 
judgment  against  a  corporation  authorized  to 


receive  tolls,  its  franchise  and  all  the  rights 
and  privileges  thereof  may  be  levied  upon  and 
sold  under  execution,  in  the  same  manner  and 
with  like  effect  as  any  other  property.  C.  C. 
388.  The  purchaser  at  the  sale  must  receive  a 
certificate  of  purchase  of  the  franchise  and  be 
immediately  let  into  the  possession  of  all  prop- 
erty necessary  for  the  exerciBe  of  the  powers 
and  the  receipt  of  the  proceeds  thereof,  and 
must  thereafter  conduct  the  business  of  such 
corporation,  with  all  its  powera  and  privileges, 
ana  subject  to  all  its  liabilities,  until  the  re- 
deinption  of  the  same  as  hereinafter  provided. 
(7.  C.  389.  The  purchaser  or  his  assignee  is 
entitled  to  recover  any  penalties  imposed  by 
law  and  recoverable  by  the  corporation  for  an 
injury  to  the  franchise  or  property  thereof,  or 
for  any  damages  or  other  cause,  occurring  dur- 
ing the  time  he  holds  the  same,  and  may  use 
the  name  of  the  corporation  for  the  purpose  of 
any  action  necessary  to  recover  the  same.  A 
recovery  for  damages  or  any  penalties  thus 
had  is  a  bar  to  any  subsequent  action  by,  or 
on  behalf  of  the  corporation  for  the  same. 
C.  C,  390.  The  corporation  whose  franchise 
is  sold  as  in  this  article  provided,  in  all  other 
respects  retains  the  same  powers,  is  bound  to 
the  dischai^ge  of  the  same  duties,  and  is  liable 
to  the  samepenalties  and  forfeitures  as  before 
such  sale.  V,  C.  391.  The  corporation  may  at 
any  time  within  one  year  after  such  sale  le* 
deem  the  franchise,  by  paying  or  tendering  to 
the  purchaser  thereof  tiie  sum  paid  ther^or, 
with  ten  per  cent  interest  thereon,  but  with- 
out any  allowanoe  for  the  toll  which  he  may 
in  the  meantime  have  received;  and  upon  sucn 
payment  or  tender  the  franchise  and  all  the 
rights  and  privileges  thereof  revert  and  belong 
to  the  corporation  as  if  no  such  sale  had  been 
made.  C.  C.  392.    The  sale  of  any  franchise 
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under  execution  must  be  made  in  the  county 
in  which  the  corporation  has  its  principal 
place  of  business  or  in  which  the  property  or 
some  portion  thereof,  upon  which  the  taxes 
are  paid,  is  situated.  C  C.  393.  As  to  the  Uw 
before  the  Code,  see  Wood  v.  Truehee  T,  H. 
Co.,  24  Cal.  48a  It  was  held  before  the 
above  enactment  that  a  ferry  was  not  the  sub> 
ject  of  levy  or  sale  under  execution.  It  in- 
Yolved  a  personal  trust  granted  by  the  sover- 
eign upon  conditions  imposed  upon  the 
grantee  alone,  and  his  liability  could  not  be 
removed  by  substitution.  Mvnrot  v.  Thcmas, 
6  CaL  471;  Thomas  v.  Armstrong,  7  Cal.  287. 
There  does  not  appear  to  be  an^  law  making 
a  franchise  granted  to  an  individual  or  indi- 
viduals salable. 

Homeataad.  The  homestead  is  subject  to 
execution  or  forced  sale  in  satisfaction  of 
judgments  obtained:  1.  Before  the  declara- 
tion of  homestead  was  filed  for  record,  and 
which  constitute  liens  upon  the  premises; 
2.  On  debts  secured  by  mechanics,  laborers, 
or  vendors'  liens  upon  the  premises;  3.  On 
debts  secured  by  mortgages  upon  the  prem- 
ises, executed  and  acknowledged  by  the  hus- 
band, wife,  or  an  unmarried  daimant;  4.  On 
debts  secured  by  mortgages  upon  the  prem- 
ises, executed  and  recorded  before  the  decla- 
ration of  homestead  was  filed  for  record. 
a  C.  1241. 

When  an  execution  for  the  enforcement  of 
a  judgment  obtained  in  a  case,  not  within  the 
classes  enumerated  in  section  1241,  is  levied 
upon  the  homestead,  the  judgment  creditor 
may  apply  to  the  county  judge  of  the  county 
in  which  the  homestead  is  situated  for  the 
appointment  of  persons  to  appraise  the  value 
thereof.  C.  C.  1246.  The  amplication  must 
be  made  upon  a  verified  j)etition,  showing: 
1.  The  fact  that  an  execution  has  been  levied 
upon  the  hoihestead;  2.  The  name  of  the 
claimant;  3.  That  the  value  of  the  homestead 
exceeds  the  amount  of  the  homestead  exemp- 
tion. C.  C  1246.  The  petition  must  be  filed 
with  tlie  clerk  of  the  County  Court.  C.  C, 
1247.  A  copy  of  the  petition,  with  a  notice 
of  the  time  and  place  of  hearing,  must  be 
served  upon  the  claimant,  at  least  two  days 
before  the  hearing.  C.  C  1248.  At  the  hear- 
ing, the  judge  may,  u^n  proof  of  the  service 
of  a  copy  of  the  petition  and  notice,  and  of 
the  facts  stated  in  the  petition,  appoint  three 
disinterested  residents  of  the  county  to  ap- 
praise the  value  of  the  homestead.  C.  C,  1249. 
The  persons  appointed,  before  entering  upon 
the  performance  of  their  duties,  must  take  an 
oath  to  faithfully  perform  the  same.    (7.  C 

1250.  They  must  view  the  premises  and  ap- 
praise the  value  thereof,  and  if  the  appraised 
value  exceeds  the  homestead  exemption,  they 
must  determine  whether  the  land  claimed 
can  be  divided  without  material  injury.  C  (7. 

1251.  Within  fifteen  days  after  their  appoint- 
ment, they  must  make  to  the  judge  a  report 
in  writing,  which  report  must  show  the  ap- 
praised value,  and  their  determination  upon 
the  matter  of  a  division  of  the  land  claimed. 
C.  C  1252.  If,  from  the  report,  it  anpears  to 
the  judge  that  the  land  claimed  can  oe  divid- 
ed without  material  injury,  he  must,  by  an 
order,  direct  the  appraisers  to  set  off  to  the 
elidmants  so  much  of  the  land,  including  the 


residence,  as  will  amount  in  value  to  the  home- 
stead exemption,  and  the  execution  may  be  en- 
forced against  the  remainder  of  the  land.  C, 
C,  1253.  If,  from  the  report,  it  appears  to  the 
judge  that  the  land  claimed  exceeds  in  value 
the  amount  of  the  homestead  exemption,  and 
that  it  cannot  be  divided,  he  must  make  an 
order  directing  its  sale  under  the  execution. 
C.  C.  1254.  At  such  sale  no  bid  must  be  re- 
ceived, unless  it  exceeds  the  amount  of  the 
homestead  exemption.  C.  C,  1255.  If  the 
sale  is  made,  the  proceeds  thereof,  to  the 
amount  of  the  homestead  exemption,  must 
be  paid  to  the  claimant,  and  the  balance  ap- 
plied to  tlie  satisfaction  of  the  execution.  V, 
C.  1256.  The  money  paid  to  the  claimant  is 
entitled,  for  the  period  of  six  months  there- 
after, to  the  same  protection  a^inst  legal 
Erocess,  and  the  voluntary  disposition  of  the 
iisband,  whidi  the  law  gives  to  the  home- 
stead. C7.  C.  1257.  The  court  must  fix  the 
compensation  of  the  appraisers,  not  to  exceed 
five  dollars  per  day  each,  for  the  time  actually 
engaged.  U.  C.  1258.  The  execution  creditor 
must  pay  the  costs  of  these  proceedings  in 
the  first  instance;  but  in  the  cases  provided 
for  in  sections  1253  and  1254,  the  amount  so 
paid  must  be  added  as  costs  on  execution, 
and  collected  accordingly.  C.  C.  1259. 

Homesteads  may  be  selected  and  claimed: 
1.  Of  not  exceeding  five  thousand  dollars  in 
value  by  any  head  of  a  family;  2.  Of  not  ex- 
ceeding one  thousand  dollars  in  value  by  any 
other  person.  C.  C,  1260.  The  phrase  "head 
of  a  family,"  as  used  in  this  Title,  includes 
within  its  meaning:  1.  The  husband,  when 
the  claimant  is  a  married  person;  2.  Every 
person  who  has  residing  on  the  premises 
with  him,  or  her,  or  under  his  or  her  care  and 
maintenance,  either:  1.  His  or  her  minor 
child,  or  the  minor  child  of  his  or  her  deceased 
wife  or  husband;  2.  A  minor  brother  or  sister, 
or  the  minor  child  of  a  deceased  brother  or 
sister;  3.  A  father,  mother,  grandfather,  or 
grandmother;  4.  The  father,  mother,  grand- 
father, or  grandmother,  of  a  deceased  hus- 
band or  wife;  5.  An  unmarried  sister,  or  any 
other  of  the  relatives  mentioned  in  this  sec* 
tion  who  have  attained  the  age  of  majority, 
and  are  unable  to  take  care  of  or  support 
themselves.  C,  C.  1261.  The  homestead  can- 
not be  sold  on  a  mere  money  judgment  for  the 
purchase-money  more  than  on  any  other  money 
rudgment.  Wtlliams  v.  Youngs  17  CaL  406. 
Enforcement  of  vendor's  lien,  and  mortgage 
for  purchase -money  of  homestead,  726  n. 
The  portion  of  the  homestead  allottied  to  the 
husband  on  a  decree  of  divorce,  was  held  to 
lose  its  character  of  homestead.  Shoemaker  v. 
Chalfant,  47  Cal.  435. 

Wife's  property.  The  wife*s  separate 
property  is,  under  the  Constitution,  sacred, 
and  cannot  be  levied  upon  for  debts  of  the 
husband.  Lewis  v.  Johns,  24  Cal.  102;  and  see 
Alvtrson  v.  Jonss,  10  Cal.  9. 

Bole  traders,  1811-1821. 

Xievy,  when  it  affects  property.  This 
clause  eftectually  gets  rid  of  the  evils  of  the 
common  law  rule.  The  levy  merely  fixes  the 
time  of  the  commencement  of  the  sheriflTs 
title,  as  against  all  persons  not  parties  to  the 
writ  Blood  V.  Light,  38  CaL  656-7;  Johnson 
V.  Oorham,  6  CaL  196. 
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689.  (218.)  If  the  property  levied  on  be  claimed  by  a  third  person  as 
his  property,  the  sheriff  may  summon  from  his  county  six  persons  quali- 
fied as  jurors,  between  the  parties,  to  try  the  validity  of  the  claim.  He 
must  also  give  notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiflfi 
who  may  appear  and  contest  the  claim  before  the  jury.  The  jury  and  the 
witnesses  must  be^wom  by  the  sheriff,  and  if  their  verdict  be  in  favor  of 
the  claimant  the  sheriff  may  relinquish  the  levy,  unless  the  judgment 
creditor  give  him  a  sufficient  indemnity  for  proceeding  thereon.  The  fees 
of  the  jury,  the  sheriff,  and  the  witnesses  must  be  paid  by  the  claimant, 
if  the  verdict  be  against  him;  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount  of  his  fees,  and 
the  fees  of  the  jury,  and  the  sheriff  must  pay  the  same  to  the  prevailing 
party. 

Ward,  7  Masa  125;  Martk  v.  Oold,  2  Pick. 
290;  CA^wifcerfain  V. -S«/fer,  18  N.  Y.  117.  It 
may  be  necessary  to  call  a  jury  before  de- 
manding the  indemnity,  unless  the  calling  of 
a  jury  be  waived.  Curtiss  v,  PaUerson,  8  Cow. 
67.     the  sheriff  cannot  maintain  an  action 


9 

Claim,  691,  n.  A  conversation  between  the 
claimant  and  the  officer's  bailee  in  which  the 
former  asserted  that  the  goods  were  his,,  was 
held  no  notice  to  the  officer.  Taylor  v.  Sty- 
mour,  6  CaL  612. 

Verdict,  does  not  protect  the  sheriff,  li  he 
thinks  there  is  any  reasonable  doUbt,  he  can 
resort  to  the  court  for  protection.  Perkins  v. 
Thjomburgh,  10  Cal.  191-192;  Bayley  v.  Bate^, 
8  Johns.  R.  188.  It  is  the  same  as  regards 
a  constable.    Sheldon  v.*  Loomis,  28  CaL  123. 

Indemnity.  Though  an  agreement  to  in- 
demnify a  sheriff  for  a  willful  trespass  or  vio- 
lation of  law  is  against  public  policy  and  void: 
Bufandeau  v.  Brooks,  28  Cal.  644;  an  in- 
demnity to  the  sheriff,  given  in  good  faith, 
seeking  to  enforce  a  legal  right,  is  valid. 
Stark  V.  Maney,  18  Cal.  622.  If  the  sheriff 
give  notice  to  sureties  of  action  brought 
against  him,  the^  are  liable  on  the  judgment, 
1055  and  notes. 

If  there  is  any  question  about  the  title,  and 
the  plaintiff  upon  demand  fails  to  indemnify 
the  officer,  ana  he  thereupon  returns  the  wnt 
nulla  bona,^  an  action  for  a  false  return  cannot 
be  maintained,  even  if  it  should  turn  out  that 
the  goods,  etc.,  found  in  the  hands  of  stran- 

fers  claiming  to  own  them,  w^ere  the  goods  of 
efendant    Long  v.   Neville,  36  Cal.  458-9; 
Marsliall  v.   Hosmer,   4  Mass.   63;   Bond  v. 


on  the  indemnity  till  he  has  paid  any  judg- 
ment against  him:  LoU  v.  Miicnell,  32  Cal.  23; 
WHson  V.  McEvoy,  25  CaL  169;  Prader  v. 
Orimm,  28  Cal.  11;  but  after  payment  of 
them  he  is  entitled  to  recover  all  damages, 
including  costs  incurred  by  him  in  defending 
the  suit.  Stark  v.  Eaney,  18  Cal.  624. 

More  than  one  execution;  indemnity. 

If  there  are  two  execution  creditors,  and  the 
senior  refuses  to  indemnify,  the  sheriff  should 
release  his  levy,  and  the  junior  execution 
creditor,  if  he  indemnifies,  takes  all  the  re- 
sponsibility and  all  the  benefit.  The  same 
rule  would  apply,  if  there  were  more  than 
two  creditors,  to  everv  subsequent  creditor. 
Davidson  v.  Dallas,  8  CfaL  256.  If  three  cred- 
itors indemnify,  and  there  is  enough  to  pay 
the  whole  of  the  two  first  claims,  and  three- 
fourths  of  the  third,  all  three  are  joint  tres- 
passers. Lewis  y,  Johns,  34  CaL  633;  Adams- 
V.  Freeman,  9  Johiis.  118;  Stevsart  v.  WeUs,  6 
Ba^b.  81.  There  is  no  joint  liability  by  the 
execution  creditors  to  the  sheriff.  Each  bond 
must  be  sued  on  as  an  independent  obliga- 
tion.   Wlute  V.  FraU,  13  CaL  521. 


690.  (219.)  The  following  property  is  exempt  from  execution,  except 
as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hundred  dollars, 
belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table  and  kitchen  furniture  belonging  to  the 
judgment  debtor,  including  on^  sewing  machine,  stoves,  stove-pipes  and 
stove  furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads,  provis- 
ions actually  provided  for  individual  or  family  use,  sufficient  for  three 
months,  and  three  cows  and  their  sucking  calves,  four  hogs  with  their 
Bucking  pigs,  and  food  for  such  cows  and  hogs  for  one  month. 

3.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment 
debtor;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their  harness, 
one  cart  or  wagon,  and  food  for  such  oxen,  horses,  or  mules,  for  one 
month;  also,  all  seed,  grain,  or  vegetables  actually  provided,  reserved,  or 
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on  hand  for  ihe  purpose  of  planting  or  sowing  at  any  time  within  the  en- 
suing six  months'^  not  exceeding  in  value  the  sum  of  two  hundred  dollars; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary  to  carry 
on  his  trade;  the  notarial  seal,  records  and  office  furniture  of  a  notary 
public;  the  instruments  and  chest  of  a  surgeon,  physician,  surveyor,  or 
dentist,  necessary  to  the  exercise  of  their  profession,  with  their  profes- 
sional libraries  and  necessary  office  furniture;  the  professional  libraries 
of  attorneys, 'judges,  ministers  of  the  gospel,  editors,  school  teachers  and 
music  teachers,  and  their  necessary  office  furniture;^ also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in  giving  instructions; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of 
five  hundred  dollars;  also,  his  sluices,  pipes,  hose,  windlass,  derrick,  cars, 
pumps,  tools,  implements,  and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate  sum  of  five  hun- 
dred dollars;  and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food 
for  such  horses,  mules,  or  oxen  for  one  month,  when  necessary  to  be  used 
in  any  whim,  windlass,  derrick,  car,  pump,  or  hoisting-gear;  and  also  his 
mining  claim  actually  worked  by  him,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  theijr  harness,  and  one  cart 
or  wagon,  one  dray  or  truck,  one  coup^,  one  hack  or  carriage,  for  one  or 
two  horses,  by  (he  use  of  which  a  cartman,  drayman,  truckman,  huckster, 
peddler,  hackman,  teamster,  or  other  laborer  habitually  earns  his  living; 
and  one  horse,  with  vehicle  and  harness  or  other  equipments,  used  by  a 
physician,  surgeon,  or  minister  of  the  gospel,  in  making  his  professional 
visits,  with  food  for  such  oxen,  horses,  or  mule6  for  one  month; 

7.  Poultry,  not  exceeding  in  value  twenty-five  dollars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal  services,  ren- 
dered at  any  time  within  thirty  days  next  preceding  the  levy  o^  execution 
or  attachment,  when  it  appears  by  the  debtor's  affidavit,  or  otherwise,  that 
such  earnings  are  necessary  for  the  use  of  his  family,  residing  in  this  State, 
supported  in  whole  or  in  part  by  his  Tabor;  but  where  debts  are  incurred 
by  any  such  person  or  his  wife  or  family  for  the  common  necessaries  of 
life,  the  one  half  of  such  earnings  above  mentioned  are,  nevertheless, 
subject  to  execution^  garnishment,  or  attachment,  to  satisfy  debts  so  in- 
curved; 

9.  The  shares  held  by  a  member  of  a  homestead  association  duly  incor- 
porated, not  exceeding  in  value  one  thousand  dollars,  if  the  person  hold- 
ing the  shares  is  not  the  owner  of  a  homestead  under  the  laws  of  this 

Itate;  all  the  nautical  instruments  and  wearing  apparel  of  any  master, 
[cer,  or  seaman  of  any  steamer  or  other  vessel; 

^1  moneys,  benefits,  privileges,  or  immunities  accruing,  or  in  any 
growing  out  of  any  life  insurance  on  the  life  of  the  debtor,  made 
ompany  incorporated  under  the  laws  of  this  State,  if  the  annual 
s  paid  do  not  exceed  five  hundred  dollars; 

1  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks  and  car- 
ise,  buckets,  implements  and  apparatus  thereunto  appertaining, 
rniture  and  uniforms  of  any  fire  company  or  department  organ- 
r  any  law  of  this  State; 

313 


§690 


Execution. 


[Part  II,  Title  IX, 


12.  All  arms,  uniforms  and  accoutrements  required  by  law  to  be  kept 
by  any  person,  and  also  one  gun  to  be  selected  by  the  debtor; 

13.  All  court-houses,  jails,  public  offices  and  buildings,  lots,  grounds, 
and  personal  property;  the  fixtures,  furniture,  books,  papers,  and  appur- 
tenances belonging  and  pertaining  to  the  jail  and  public  offices  belonging 
to  any  county  or  to  any  city  and  county  of  this  State;  and  all  cemeteries, 
public  squares,  parks  and  places,  public  buildings,  town  halls,  markets, 
buildings  for  the  use  of  fire  departments  and  military  organizations,  and 
the  lots  and  grounds  thereto  belonging  and  appertaining,  owned  or  held 
by  any  town  or  incorporated  city,  or  dedicated  by  such  town  or  ciiy  to 
health,  ornament  or  public  use,  or  for  the  use  of  any  fire  or  military  com- 
pany organized  under  the  laws  of  this  State.* 

No  article,  however,  or  species  of  property  mentioned  in  this  section  is 
exempt  from  execution  issued  upon  a  judgment  recovered  for  its  price,  or 
upon  a  judgment  of  foreclosure  of  a  mortgage  thereon. .  [Ai^roved  and  took 

effect  April  1,  1876.] 


NeooMary  hotwehold,  etc.,  fumltare. 
Where  the  value  of  the  furniture  claimed  was 
only  $128,  the  court  said  it  would  be  a  very 
narrow  construction  of  the  statute  to  limit  the 
exemption  to  the  number  required  for  imme- 
diate and  constant  use;  also,  that  the  absence 
of  the  defendant  from  the  county  when  the 
sale  took  place  was  a  sufficient  excuse  for  not 
claiming  the  exemption  at  the  time;  the  ab- 
sence beins  occasioned  by  sickness  of  mem- 
bers of  his  family.  HaawtU  v.  Parwns,  15  Cal. 
267. 

Two  hoxBes,  etc.  Where,  on  the  day  of 
sale,  which  was  about  four  months  after  the 
levy,  plaintiff  appeared  without  any  reasona- 
ble excuse  for  the  delay,  and  for  the  first  time 
claimed  certain  horses  as  exempt  from  execu- 
tion, the  court  held  that  he  was  too  late,  and 
said  that  when  the  debtor  has  more  horses 
than  the  number  exempt  by  law,  he  has  the 
right  to  elect,  and  such  election  must  be  made 
at  the  time  of  the  levy,  or  within  a  reasonable 
time  after  notice  thereof  by  giving  the  officer 
notice.  The  officer  is  under  no  obligation  to 
hunt  up  the  debtor  in  advance  of  the  levy  in 
order  to  procure  a  selection  by  him.  Borland 
T.  0*Nea,  22  CaL  606;  Seaman  v.  Luee,  23 
Barb.  S.  C.  240;  Lockwood  v.  Younghw,  27 
Id.  606.  The  debtor  waives  his  right  by  fail- 
ing to  claim  it;  and  a  claim  under  one  execu- 
tion, when  no  sale  is  made  under  it,  is  not 
sufficient  when  the  property  is  levied  upon 
and  sold  under  a  subsequent  execution.  iJod- 
«m'«  Apf>eal,  25  Penn.  State.  232.  The  ex- 
emption is  a  personal  right  wnich  the  debtor 
may  waive  or  claim  at  his  election.  State  v. 
lielogue,  9  Indiana,  196.  If  the  debtor  has 
some  horses  not  in  the  jurisdiction  of  the  offi- 
cer, and  there  is  only  one  within  the  reach  of 
the  execution,  he  cannot  defeat  the  creditor *s 
levy  by  electing  to  keep  that  one.  Mobinson  v. 
Meyers,  3  Dana,  441.  The  notice  should  be 
promptly  given,  in  order  that  the  officer  may 
levy  on  other  property.  McQee  v.  Jnderson, 
1  B.  Monroe,  187.  What  will  constitute  a 
reasonable  time  will,  therefore,  depend  upon 
the  particular  circumstances  of  each  case. 
The  fact  that  the  claimant  had  plenty  of 
other  horses  to  answer  the  exemption,  and 


long  delay  in  asserting  the  claim,  was  held 
strong  evidence  of  a  waiver  of  his  right.  Bot" 
landY.  O'Niel,  22  Cal, 506-507;  QavUtw  Doub, 
23  Cal.  82.  Where  two  mules  are  claimed  as 
exempt,  it  must  be  shown  that  the  claimant 
habitually  earned  his  living  by  the  use  of  the 
mules,  or  that  he  is  one  of  the  persons  spec- 
ially mentioned.  Calhoun  v.  Knight,  10  CaL 
393.  The  term  "  wagon, "  is  intended  to  mean 
a  common  vehicle  for  the  transportation  of 
goods  of  all  descriptions.  A  hackney  coach 
used  for  the  conveyance  of  passengers,  doea 
not  come  within  the  eqiiity  or  literafmeauing 
of  the  ad.  Quigley  v.  Gorham,  5  Cal.  418. 

A  wagon,  horses  and  harness  are  none  the 
less  exempt  because  defendant  o^'ns  them 
and  uses  them  in  common  with  a  stranger  to 
the  action.     In  exacting  an  undertaking  sued 
upon  as  a  condition,  on  which  he  would  re- 
lease property  from  attachment,  the   sheriff 
was  held  to  have  violated  his  duty.    So  far  as 
the  undertaking  was  founded  upon  the  release 
of  the  exempt  property,  it  is  wittioiit  considera- 
tion and  voio.  ServarUi  v.  Lusk,  43  CaL   240. 
Every  one  who  drives  a  team  is  not  necessarily 
a  ''teamster,"  unless  he  drives  a  team  con- 
tinually.    One  is  a  "teamster"  who  is  en- 
gaged with  his  own  team  or  teams  in    the 
business  of  hauling  freight  for  other  parties 
for  a  consideration.    While  he  need  not  drive 
his  team  in  person,  he  must  be  personally  en- 
gaged in  the  business  of  teaming  habitually 
and  for  the  purpose  of  making  a  living  by  that 
business.     If  a  carpenter  or  other  mechanic, 
who  occupies  his  time  in  labor  at  his  trade, 
purchases  a  team  or  teams,  and  also  carries 
on  the  business  of  teaming  by  the  employment 
of  others,   he  does  not  thereby   become  a 
"teamster."    So  of  the  miner,  farmer,  doctor 
and  minister.     By  "other  laborer"  is  meant 
one  who  labors  by  and  with  the  aid  of  his 
team,  and  not  by  tne  aid  of  pick  and  shovel  or 
anvil;  or  a  lapstone,  jackplane,  or  yardstick. 
Brusie  v.  OriffiOi,  34  Cal.  306.     Tlie  statute 
only    applies  to  such  judgment  debtors  as 
were  engaged  in  the  business  of  farming,  etc., 
at  the  date  of  the  levy.  JRobert  v.  Adam^  3® 
Cal.  383;  Brune  v.  Grtffithi,  34  Cal.   305.     It 
was  intended  to  exempt  such  articles  as  were 
used  by  the  judgment  debtor  in  earning  a 
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support  for  himself  and  family  in  his  particu- 
lar vocation,  and  thus  support  himself  and 
family.  Roberta  v,  Adams,  38  Cal.  383. 

Insnranoe  policies.  It  must  appear:  First, 
that  the  insurance  was  made  oy  an  in- 
surance company  "incorporated  under  the 
laws  of  this  State."  Where  the  company 
that  issued  the  policy  was  designated  in 
the  proceedings  as  the  '*  Pacific  Mutual  Life 
Insurance  Company  of  California,"  it  was 
held  that  the  mere  name  under  which  it  did 
business  raised  no  presumption  that  it  was  an 
incorporated  company;  nor  that  it  was  **  in- 
corporated under  the  laws  of  this  State." 
Second,  it  must  appear  that  it  is  an  ''insur- 
ance on  the  life  of  the  debtor."  A  policy 
which  was  to  become  payable  on  the  death  of 
defendant,  provided  he  died  within  ten  years, 
was  held  to  that  extent  an  insurance  on  his 
life.  Third,  it  must  appear  that  the  policy  is 
not  of  the  excepted  class  mentionea  in  the 
statute,  and  the  party  claiming  the  exemp- 
tion must  show  affirmatively  that  his  case  is 
within  the  provisions  of  the  statute.  Briggs  v. 
McCuUough,  36  Cal.  650,  661. 

Ooanty-.  The  private  property  of  an  in- 
habitant of  a  county  is  not  uable  to  seizure 
and  sale  on  execution  for  the  satisfaction  of  a 
judgment  recovered  against  the  county.  Mn- 
eric  V.  Oilman^  10  Cal.  404. 


Generally.  Where  the  sheriff  levied  ui>on 
a  ferry  boat,  which  was  at  the  time  in  an 
unfinished  condition,  and  had  never  been 
used  at  the  ferry,  the  court  held  that  ferry 
boats,  even  on  mail  routes,  were  not  exempt. 
Lathrop  v.  Middleton,  23  Cal.  269.  Where, 
previous  to  a  sale,  the  proceeding  in  the 
action,  which  was  before  a  justice  of  the 
peace,  had  been  moved  to  the  County  Court 
Dy  certiorari,  by  which  the  justice  of  the 
peace  was  commanded  to  stay  all  proceed- 
ings in  said  cause,  and  the  justice  had  noti- 
fied the  sheriff  that  such  writ  of  certiorari 
had  been  issued,  and  commanded  him  to  stay 
all  proceedings  upon  the  execution,  the 
court  held  the  sheriff  liable  for  selling  ex- 
empt property.  Spencer  v.  Long,  39  CaL 
702. 

Where  plaintiff  recovered  a  judgment 
against  the.defendant  for  the  seizure,  under 
execution,  of  certain  exempt  property,  and 
the  defendant  afterwards  procured  an  assign- 
ment of  the  judgment  upon  which  the  execu- 
tion issued,  and  thereupon  moved  the  court 
to  set  off  the  latter  judgment  against  the 
former,  the  court  held  the  relief  asked  was 
properly  refused.  A  different  doctrine  would 
operate  as  a  practical  repeal  of  the  exemption 
laws.     Beckman  v  ManJove,  18  Cal.  389. 


691.  (220.)  The  8heri£f  muBt  execute  the  xvrit  against  the  property  of 
the  judgment  debtor,  by  levying  on  a  sufficient  amount  of  property,  if 
there  be  sufficient;  collecting  or  selling  the  things  in  action,  and  selling 
the  other  property,  and  paying  to  the  plaintiff  or  his  attorney  so'  much  of 
the  proceeds  as  will  satisfy  the  judgment.  Any  excess  in  the  proceeds 
oyer  the  judgment  and  accruing  costs,  must  be  returned  to  the  judgment 
debtor,  unless  otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor  than  is  sufficient  to 
satisfy  the  judgment  and  accruing  costs  within  the  view  of  the  sheriff,  he 
must  levy  only  on  such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to  satisfy  the  judg- 
ment and  costs.     [Approved  March  24;  effect  July  1,  1874.] 

IgeviaUe  property,  688,  n. 

'Wa^Bm^  claims  for,  etc.,  1206. 

Iiev3rliis  attaolmiexit,  542,  n. 

SherifTs  duties,  262,  n. 

Must  execute  tbe  writ.  When  finally 
and  oompletelj^  executed,  the  power  of  the 
aheriff  under  it,  and  the  authority  of  the 
court  to  enforce  it  (except  it  would  seem 
under  1210)  ceases.  Loring  v.  lUsley,  1  CaL 
25. 

,  A  debt  owing  by  a  corporation  to  defend- 
ant had  been  attached;  atterwards  execution 
in  the  same  action  was  placed  in  the  sherifiTs 
hands.  The  sheriff  made  return,  that  the 
secretary  aaid  the  company  had  sixty  days  to 
settle;  it  was  held  not  sufficient  reason  for 
failure  to  levy.  Whether  the  debt  was  a 
cnMlit,  or  a  distinct  sum  of  money  in  the 
hands  of  a  company,  sheriff  should  have 
levied,  688,  n.    Mowe  v.  White,  49  Cal.  661. 


The  sheriff  cannot  sue  for  a  thing  in  ciction, 
Sublette  v.  Melhardo,  1  CaL  104. 

Third  person's  goods.  Where  the  goods 
of  a  third  person  are  mixed  with  the  prop- 
ertv,  or  in  the  apparent  possession  of  the 
juagment  debtor,  a  sheriff  who  levies  upon 
them,  supposing  them  to  belong  to  the  de- 
fendant in  execution,  is  not  liable  as  a  tres- 
passer ab  initio.  A  notice  and  demand  of  the 
goods,  and  a  delay  or  refusal  to  deliver, 
must  be  shown.  Daumiel  v.  Oorham,  6  Cal. 
44;  KiUy  v.  ScanneU,  12  Cal.  75. 

Partners,  etc.,  542,  n.,  p.  248. 

Order  on  sheriff  to  proceed.  If  a  sheriff 
has  received  an  order  of  sale  on  a  decree 
foreclosing  a  mortgage,  and  refuses  to  exe- 
cute it  on  the  ground  that  an  appeal  has  been 
taken,  and  the  undertaking  on  appeal  is  in- 
sufficient to  stay  proceedings,  the  court  may 
make  an  ex  parte  order  requiring  him  to  pro- 
ceed and  selL  SoeOU  lyEpargnes  v.  MeHenry^ 
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49  CaL  351;  and  see  Lteae  v.  Cla/rle,  29  Cal  after  the  sheriff's  sale,  belong  to  the  debtor 
666.  or  his  assignee.    Sexey  v.  Aakmson,  40  Cal 

«       ,  r«,  417. 

Surplus  moneys,  etc.    The  property  not 

disposed  of,  as  well  as  the  surplus  moneys        Debts,  pajrment  to  Sheriff  of,  544,  716. 

692.  (221.)  Before  the  sale  of  the  property  on  execution,  notice  thereof 
must  be  given,  as  follows: 

1.  In  case  of  perishable  property,  by  posting  written  notice  of  the 
time  and  place  of  sale  in  three  public  places  of  the  township  or  city 
where  the  sale  is  to  take  place,  for  such  time  as  may  be  reasonable,  con- 
Bideriug  the  character  and  condition  of  the  property; 

2.  In  cstse  of  other  personal  property,  by  posting  a  similar  notice  in 
three  public  places  in  the  township  or  city  where  the  sale  is  to  take  place, 
for  not  less  than  five  nor  more  than  ten  days: 

•  3.  In  case  of  real  property,  by  posting  a  similar  notice,  particularly  de- 
scribing the  property,  for  twenty  days,  in  three  public  places  of  the 
township  or  city  where  the  property  is  situated,  and  also  where  the  prop- 
erty is  to  be  sold,  and  publishing  a  copy  thereof  ouce  a  week  for  the  same 
period,  in  some  newspaper  published  in  the  county,  if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to  be  sold  is  made 
payable  in  a  specified  kind  of  money  or  currency,  the  several  notices  re- 
quired by  this  section  must  state  the  kind  of  money  or  currency  in  which 
bids  may  be  made  at  such  sale,  which  must  be  the  same  as  that  specified 

in  the  judgment.      [Approved  March  24;  effect  July  1,  1874.] 

Notice,  want  of.    If  the  sheriff  does  not     dall,  6  CaL  47;   Shxnru  v.  ScgU  R.  W.  Co.,  17 
give  the  proper  notice,  693  gives  the  remedy:     Cal.  628.     On  sale  of  vessels,  etc.,  824-7. 
the  sale  will  not  be  set  aside.    Smiih  v.  Raan^        Currency,  etc.,  682,  S.  4,  and  notes. 

698.  (222.)  An  officer  selling  without  the  notice  prescribed  by  the  last 
section,  forfeits  five  hundred  dollars  to  the  aggrieved  party,  in  addition  to 
his  actual  damages;  and  a  person  willfully  taking  down  or  defacing  the 
notice  posted,  if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five  hundred  dollars. 

Penalty  on  officer,  ^trhen  Incurred,  time  he  advertised  it  again,  and  sold  it  a  see- 
Where  the  officer  levied,  advertised,  and  sold  oud  time  for  $206,  the  court  held  that  the 
the  property  for  $25,  but  finding  the  sale  had  debtor  was  not  ''aggrieved.'*  Atikew  v.  Elh 
not  been  advertised  the  requisite  length  of  htrts,  22  CaL  264. 

684.  (223.)  All  sales  of  property  under  execution  must  be  made  at  auc- 
tion, to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon.  After  sufficient  property  has  been  sold  to  satisfy 
the  execution,  no  more  can  be  sold.  Neither  the  officer  holding  the  ex- 
ecution nor  his  deputy  can  become  a  purchaser,  or  be  interested  in  any 
purchase,  at  such  sale.  When  the  sale  is  of  personal  property,  capable  of 
manual  delivery,  it  must  be  within  view  of  those  who  attend  the  sale, 
and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest  price;  and 
when  the  sale  is  of  real  property,  consisting  of  several  known  lots  or  par- 
cels, they  must  be  sold  separately;  or  when  a  portion  of  such  real  prop- 
erty is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold  separately, 
such  portion  must  be  thus  sold.  The  judgment  debtor,  if  present  at  the 
sale,  may  also  direct  the  order  in  which  property,  real  or  personal,  shall 
be  sold,  when  such  property  consists  of  several  known  lots  or  parcels,  or 
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of  articles  wh/ich  ean  be  sold  to  advantage  Beparatelji  and  the  sheriff  mast 
follow  such  directions. 

ShexifF,  262  n.  In  any  cit^  or  town  where  tracts,  but  the  sheriff  and  the  purchaser  were 
there  is  no  auctioneer,  the  sheriff  or  a  constable  ignorant  of  the  subdivisions,  and  the  defend- 
thereof  is  ex  officio  auctioneer,  and  is  nermitted  ant  failed  to  inform  the  sheriff,  or  to  direct  a 
to  sell  any  property,  real  or  personal,  at  pub-  sale  by  parcels,  it  was  held  that  the  sale  of  the 
lie  auction;  and  for  an^'  dehnquency  as  such  land  in  gross  was  valid.  Smith  v.  RandaU,  6 
ex  officio  auctioneer  he  is  liable  on  his  ofQcial  Cal.  47.  In  Bryan  v.  Berry ^  8  Cal.  135,  the 
bond.  PoL  C.  3291.  The  fact  that  the  officer  Supreme  Court  approved  of  the  rule  laid  down 
is  an  officer  de  facto  is  sufficient  to  give  valid-  by  the  Supreme  Court  of  Illinois  in  Day  v. 
itv  to  his  acts  between  other  parties;  the  acts  Grahamy  1  Gillman,  435,  that  when  the  plaint- 
of  an  officerif«/a<^o  are  for  all  purposes  valid  iff  in  execution  is  the  purchaser,  and  oefore 
and  effectual.  Shores  y.  Scott  B,  W.  Co,,  17  he  conveys  to  another,  tne  court  will  set  aside 
CaL  628.  the  sale  upon  motion.    But  after  he  conveys 

Public  sale.     On  a  decree  ordering  a  pri-  *o  a  **iW  person,  and  when  the  third  person 

vate  Bale  of  property  the  court  said  the  selling  becomes  the  purchaser,  it  is  necessary  to  go 

of  property  in  this  way  was  dangerous  as  a  into  equity.    A  sale  en  moMe  of  known  lots 

precedent  and  liable  to  great  abuse  in  prac-  i^  "o*  irbsolutely  void,  even  when  made  at  a 

tice.     Janes  v.  Thompson,  12  Cal.  19a  P"ce   greatly  below  the  actual  value.    San 

Regularity  of  sale  cannot  be  impeached  by  ^^^'^^  v.  PixUy,  21  Cal  57. 

V.  zsrs  ^cd.'m'^^ir^e^^^^  ^-rr  Ti  ?Tr  ^'^-  J'^"^  ^  ^^ 

dealt  witV  by  motion  to  the^ourt.    Boles  v.  r^l^^*  J^J^l^^tn^^^^^^^ 

Johnston,  23  CaL  226.  *?U    common  from  purchasing  the  interest 

,  ^    «x.       V  ^£  ^j^^  other  at  a  judicial  sale.  Ounter  v.  Lc^f- 

Several  known  lots,   ate.      Where  the  fan,  7  CaL  593;  Bradbury  v.  Barnes,  19  Cal. 

land    consisted  of    separate   but   adjoining  123. 

695.  (224.)  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for 
property  struck  off  to  him  at  a  sale  under  execution,  the  officer  may  again 
sell  the  property  at  any  time  to  the  highest  bidder,  and  if  any  loss  be 
occasioned  thereby,  the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  competent  jurisdiction. 

[Approved  March  24;  effect  July  1,  1874.] 


ceive 

amount 

bid  with  but  a  portion  of  the  purchase-money    pie  v.  Hays,  5  Cal.  68'. 

686.  (225.)  When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his 
discretion,  thereafter  reject  any  subsequent  bid  of  such  person.     [Approved 

March  24;  effect  July  1, 1874.] 

687.  (226.)  The  two  preceding  sections  must  not  be  construed  to  make 
the  officer  liable  for  any  more  than  the  amount  bid  by  the  second  or  sub- 
sequent purchaser,  and  the  amount  collected  from  the  purchaser  refusing 
to  pay. 

688.  (227.)  When  the  purchaser  of  any  personal  property  capable  of 
manual  delivery  pays  the  purchase-money,  the  officer  making  the  sale  must 
deliver  to  the  purchaser  the  property,  and,  if  desired;  execute  and  deliver 
to  him  a  certificate  of  the  sale.  Such  certificate  conveys  to  the  purchaser 
all  the  right  which  the  debtor  had  in  such  property  on  the  day  the  execu- 
tion or  attachment  was  levied. 

Attachment,  542  and  notes. 
Certificate,  699  n. 

688.  (228.)  When  the  purchaser  of  any  personal  property  not  capable 
of  manual  delivery  pays  the  purchase-money,  the  officer  making  the  sale 
must  execute  and  deliver  to  the  purchaser  a  certificate  of  sale.  Such  cer- 
tificate conveys  to  the  purchaser  all  ihe  right  which  the  debtor  had  in 
such  property  on  the  day  the  execution  or  attachment  was  levied. 
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Attaohment,  542  and  notes. 


mand,  nor  deprive  him  of  the  right  to  posses- 
sion qtui  master.  Loring  v.  lUaley,  1  Cal,  24. 


Purchaser  of  personalty.    A  purchaser  of  Certificate.    No  tender  of  a  certificate  of 

the  one-third  interest  of  the  master  of  a  ves-  sale  is  necessary.  People  v.  ffayg,  5  Oal.  66; 

sel,  in  such  vesselj  does  not  entitle  the  pur-  Williams  v.  Smith,  6  CaL  91;  Harvey  v.  Fiak, 

chaser  to  supersede  the  master  in  his  com-  9  CaL  94. 

700.  (229.)  Upon  a  sale  of  real  property,  the  pnrchaser  is  substituted 
to,  and  acquires  all  the  right,  title,  interest,  and  claim  of  the  judgment 
debtor  thereto;  and  when  the  estate  is  less  than  a  leasehold  of  two  years' 
unexpired  term,  the  sale  is  absolute.  In  all  other  cases  the  property  is 
subject  to  redemption,  as  provided  in  this  Chapter.  The  officer  must  give 
to  the  purchaser  a  certificate  of  sale,  containing: 

1.  Al  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  whqii  the  judgment,  under  which  the  sale  has  been  made,  is  made 
payable  in  a  specified  kind  of  money  or  currency,  the  certificate  must  also 
show  the  kind  of  money  or  currency  in  which  such  redemption  may  be 
made,  which  must  be  the  same  as  that  specified  in  the  judgment.  A  dupli- 
cate of  such  certificate  must  be  filed  by  the  officer  in  the  office  of  the  re- 
corder of  the  county. 


Certificate,  699,  n.  Filing  means  merely 
depoeitinff:  Page  v.  Bogere,  31  CaL  301.  Re- 
cording, Pol  C.  43an. 


Sheriff's  deed  and  ^Rrbat 

703  and  notes.  Return,  683,  n. 


by  it. 


Zqjiinotion  to  restrain  person  in  possession 
from  waste,  745.  Recovery  of  damages  for 
waste,  746. 

Writ  of  aaaistance,  682  n.   See  also  1210. 

Plaintiff  porobaaer.  If  he  in  the  name  of 
another  buy  real  estate  under  an  execution, 
such  other  person  will  be  deemed  to  have 
notice  of  all  matters  affecting  the  validity  of 
the  j[udgment  and  sale  under  it,  which  were 
withm  tne  knowledge  of  the  plaintiff.  Bar- 
her  V.  Reynolds^  44  CaL  520. 

"When  title  ▼eats.  Excepting  of  leaseholds 
less  than  two  years  the  sale  is  simply  a 
conditional  one.  The  purchaser  acquires  a 
conditional  equitable  estate,  which  may  be- 
come absolute  by  lapse  of  time.  The'le^l 
title  remains  in  the  judgment  debtor,  with 
the  further  right  in  nim,  and  his  creditors 
having  subseauent  liens,  to  defeat  the  opera- 
tion of  a  sale  alreadv  made,  during  a  period  of 
six  months  (702),  after  which  the  equitable  es- 
tate acouired  by  the  purchaser  becomes  abso- 
lute ana  indefeasible,  and  the  mere  dry,  naked 
le^  title  remains  in  the  judgment  debtor, 
with  authority  in  the  sheriff  to  divest  it  by 
executing  a  (feed  to  the  purchaser.    But  the 


purchaser  is  the  owner  in  equity  and  entitled 
to  the  rents,  etc  (707.)  The  purchaser  before 
and  after  the  time  for  redemption  expires  has 
a  leviable  interest,  though  the  sheriff's  deed 
has  not  been  executed.  Page  v.  RoaerSf  31 
CaL  301;  Duprey  v.  Moran,  4  Cal.  196;  Ouy 
V.  MiddUton,  5  CaL  392;  McMillan  v.  Pichards, 
9  CaL  412;  SmiU^  v.  Colvin,  17  Barb.  157; 
Cummings  v.  Coe,  10  Cal.  531 ;  People  v.  May^ 
hew,  26  Cal.  655.  In  a  case  where,  while  a 
debtor's  right  to  redeem  was  yet  on  foot,  the 
debtor  and  purchaser  plaintiff,  and  one  Wes- 
ton entered  into  a  verbal  agreement,  to  the 
effect  that  if  Weston  would  give  to  tre  pur- 
chaser his  several  promissory  note  and  the 
joint  note  of  the  deotor  and  Weston,  the  pur- 
chaser would  assign  the  certificate  of  sale  and 
i'udgment  to  Weston;  and  Weston  a£[reed  that 
le  would  hold  the  certificate  and  judgment 
^  as  security  for  pavment  of  both  notes  by  the 
*  debtor,  and  in  the  event  of  his  paying  them 
he,  Weston,  would  cancel  the  certificate  and 
discharge  the  iudfi^ments,  and  the  notes  were 
paid,  it  was  held  that  the  interest  of  the  pur- 
chaser ceased  by  payment  of  the  sum  for 
which  it  stood  as  security,  and  that  the  Stat- 
ute of  Frauds  had  no  bearing.  The  contract 
had  ceased  to  be  executory.  Baber  v.  McLtU 
latif  30  CaL  137.    The  purchaser  does  not  ao- 

3uire  any  interest  in  the  judgment  on  the 
ebt  or  mortgage,  upon  which  the  judgment 
was  render^,  nor  does  a  redemptioner  as 
such,  or  an  assf^a^ee  of  the  certificate  of  sale, 
even  when  plaintiff  in  the  suit  was  the  pur- 
chaser, acquire  any  such  interest.  Abadte  v. 
Lobero,  36  CaL  390. 


701.  (230. )  Property  sold  subject  to  redemption,  as  provided  in  the  last 
section,  or  any  part  sold  separately,  may  be  redeemed. in  the  manner 
hereinafter  provided,  by  the  following  persons  or  their  successors  in 
interest: 
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1.  The  jndgment  debtor,  or  his  snccessor  in  interest,  in  the  whole  or  any 
part  of  the  property; 

2.  A  creditor  having  a  lien  by  jndgment  or  mortgage  on  the  property 
sold,  or  on  some  share  or  part  thereof,  subsequent  to  that  on  which  the 
property  was  sold.  The  persons  mentioned  in  the  second  subdivision  of 
this  section  are,  in  this  chapter,  termed  redemptioners. 


Judgment  debtor,  or  his  saoceasor  In 
interest.  Defendant  can  redeem  notwith- 
standing he  has  conveyed  to  another.  Yoakum 
V.  Boioer,  25th  Oct.  1876. 

Redemptioner  mnst  make  his  offer  to  re- 
deem in  the  character  in  which  he  is  entitled 
to  do  so.  MeMiUan  v.  Richards,  9  Cal.  413; 
Howell  V.  Manlove,  14  Cal.  69.  If  the  pur- 
chaser treats  one  not  entitled  to  redeem,  as  a 
redemptioner,  and  gives  a  certificate  of  re* 
demjstion,  the  most  that  such  person  can 
acquire  is  the  interest  of  the  purchaser  cu  pur- 
chaser. Abadie  v.  Lobero,  36  CaL  390. 

liien  on  'v^hich  the  property  was  aold. 

This  was  held  to  refer  to  the  lien  which  the 
action  was  hronght  to  enforce,  and  not  to  the 
liens  of  subsequent  incumbrancers  made 
parties.  Frink  v.  Murphy,  21  CiU.  112. 

Creditor.    See  1505. 

Mortgage.  This  statute  is  not  a  substitute 
for  the  right  to  redeem  of  a  junior  mortgagee, 


by  the  general  principles  of  equity.  If  not 
made  a  party  to  the  decree  (where  tlie  mort- 
gage is  recorded,  726),  he  is  not  bound.  If 
made  a  party  he  mav  redeem  before  the  fore- 
closure. Tuolumne  Jt,  Co.  v.  Sedgunck,  15  CaL 
529.  This  section  applies  equally  to  sales 
under  foreclosure  decrees  as  to  others.  McMil" 
Ian  V.  Richards,  9  Cal.  413.  The  insertion  of 
a  clause  foreclosing  the  equity  of  redemption 
in  a  decree  is,  therefore,  useless. 

Wlioae  money.  Third  persons  have  no 
right  to  inquire  from  what  source  a  redemp- 
tioner gets  the  money.  Stale  y.  Doane,  17  CaL 
486. 

Bfieot  off  redemption.  Payment  by  the 
debtor  extinguishes  the  purchaser's  right,  and 
if  he  takes  a  transfer  of  the  certificate,  and 
obtains  the  sheriff^s  deed  instead  of  a  certificate 
of  redemption,  that  cannot  divest  the  lien  of 
a  subsequent  judgment.  McCarty  v.  Christie, 
13  Cal.  79. 


702.  (231.)  The  judgment  debtor,  or  redemptioner,  maj  redeem  the 
property  from  the  purchaser  any  time  within  six  months  after  the  sale,  on 
paying  the  purchaser  the  amount  of  his  purchase,  with  two  per  cent,  per 
month  thereon  in  addition,  up  to  the  time  of  redemption,  together  with 
the  amount  of  any  assessment  or  taxes  which  the  purchaser  may  have  paid 
thereon  after  purchase,  and  interest  on  such  amount,  and  if  the  purchaser 
be  also  a  creditor,  having  a  prior  lien  to  that  of  the  redemptioner,  other 
than  the  judgment  under  which  such  purchase  was  made,  the  amount  of 

such  lien  with  interest.     [Approved  Feb.  16,  1876;  effect  sixty  days.] 


Six  montfaa.    Corporation  has  one  year  to 
redeem  franchise,  688  n. 


Redemptioii,  amount  neoeaaary.  Ke- 
demption  can  be  made  only  by  paying  the 
whole  sum  bid  on  any  distinct  piece  sold  sep- 
arately, and  not  by  paying  a  portion  of  the  bid 
equal  to  the  interest  of  the  redemptioner  in 
the  parcel  sold.  PeopUy,  McEujan,  23  CaJ.  57; 
and  see  Quinn  v.  Kenny,  47  CaL  150.  An 
effort  to  redeem  is  ineffectual,  if  any  portion 
of  the  amount  paid  is  counterfeit  money, 
where  there  was  mutual  mistake;  but  in  such 
case  a  court  of  equity  will  relieve.  PownaU  v. 
HaU,  45  Cal.  192.  The  payment  is  not  com- 
pulsory, and  an  excess  paid  to  the  sheriff 
under  protest,  cannot  be  recovered  back  from 
the  purchaser,  though  it  ma^  from  the  sheriff. 
Interest  on  the  purchaser's  bid  beyond  the  two 
per  cent,  per  month  cannot  oe  claimed. 
McMuUan  v.  Vischer,  14  Cal.  240. 

Prior  Uen,  etc.  The  reason  for  the  dis- 
tinction made  in  the  section  between  the 
judgment  debtor  and  a  redemptioner  is,  that 


if  the  latter  is  permitted  to  redeem  without 
paying  the  prior  lien  held  by  the  purchaser, 
the  title  would  pass  to  the  redemptioner,  and 
the  lien  of  the  purchaser  would  be  defeated. 
But  if  the  judgment  debtor  redeem,  he  is  re- 
stored to  his  estate,  and  the  lien  held  by  the 
purchaser  will  be  available.  Sharp  v.  Miller, 
47  CaL  85;  McMillan  v.  Richards,  9  CaL  415. 

Money,  kind  ot  Certified  checks  are 
not  sufiicient:  Thome  v.  San  Francisco,  4  CaL 
152;  but  '*le^  tenders"  are  where  the  judg- 
ment or  lien  is  payable  generally  in  money. 
Pe(^  V.  Mayhew,  26  CaL  655. 


If  the  purchaser  fails  to  pay  the 
taxes,  permits  the  premises  to  be  sold,  and  buys 
them  m,  he  can  derive  no  benefit  from  the 
sale;  except  that,  in  equity,  the  amount  paid 
would  probably  be  considered  an  advance  to 
the  judgment  debtor.  And  this,  though  the 
premises  were  bid  in  by  one  of  two  partners, 
while  the  possession,  under  the  sheriff's  sale, 
was  by  both  partners.  The  duty  to  pay  the 
tax  was  several  as  well  as  joint  Kelsey  v. 
AbboU,  13  CaL  609. 
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703.  (232.)  If  property  be  so  redeemed  by  a  redemptioner,  another 
redemptioner  may,  within  sixty  days  after  the  last  redemption,  again 
redeem  it  from  the  last  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemption,  with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on  such  amount,  and 
in  addition  the  amount  of  any  liens  held  by  said  last  redemptioner  prior  to 
his  own,  with  interest;  but  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.     The  property  may  be  again,  and  as  often  as 
a  redemptioner  is  so  disposed,  redeemed  from  any  previous  redemptioner, 
within  sixty  days  after  the  last  redemption,  on  paying  the  sum  paid  on 
the  last  previous  redemption,  with  four  per  cent,  thereon,  in  addition, 
and  the  amount  of  any  assessments  or  taxes  which  the  last  previous  re- 
demptioner paid  after  the  redemption  by  him,  with  interest  thereon,  and 
the  amount  of  any  liens,  other  than  the  judgment  under  which  the  prop- 
erty was  sold,  held  by  the  last  redemptioner  previous  to  his  own,  with 
interest.     Written  notice  of  redemption  must  be  given  to  the  sheriff,  and 
a  duplicate  filed  with  the  recorder  of  the  county;   and  if  any  taxes  or 
assessments  are  paid  by  the  redemptioner,  or  if  he  has  or  acquires  any 
lien  other  than  that  upon  which  the  redemption  was  made,  notice  thereof 
must  in  like  manner  be  given  to  the  sheriff,  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  redeemed  without 
paying  such  tax,  assessment,  or  lien.     If  no  redemption  be  made  within 
six  months  after  the  sale,  the  purchaser,  or  his  assignee,  is  entitled  to  a 
conveyance;  or,  if  so  redeemed,  whenever  sixty  days  have  elapsed,  and 
no  other  redemption  has  been  made,  and  notice  thereof  given,  and  the 
time  for  redemption  has  expired,  the  last  redemptioner,  or  his  assignee, 
is  entitled  to  a  sheriff^s  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  six  months  from  the  date  of  the  sale  to  redeem 
the  property.    If  the  judgment  debtor  redeem,  he  must  make  the  same 
pajrments  as  are  required  to  effect  a  redemption  by  a  redemptioner.    If 
the  debtor  redeem,  the  effect  of  the  sale  is  terminated,  and  he  is  restored 
to  his  estate.     Upon  a  redemption  by  the  debtor,  the  person  to  whom  the 
payment  is  made  must  execute  and  deliver  to  him  a  certificate  of  redemp- 
tion, acknowledged  or  proved  before  an  officer  authorized  to  take  acknowl- 
edgments of  conveyances  of  real  property.     Such  certificate  must  be  filed 
and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated,  and  the  recorder  must  note  the  record  thereof  in  the 
margin  of  the  record  of  the  certificate  of  sale.     [Approved  Maroh  24;  effect  July 

1, 1874] 

8haTlfl*s  deed,  ezacntion  ol  A  deputy 
sheriff  may  execute  the  deed,  but  he  must  do 
so  in  the  name  of  the  sheriff:  JRoivley  v. 
Howardy  23  Cal.  403;  Lewea  v.  Thompson,  3 
CaL  266;  and  he  may  do  this  it  seems  after 
the  term  of  the  sheriff  has  expired.  Mills  v. 
Tukey,  22  Cal.  378.  It  was  held  in  Sacrc^ 
mento  v.  Stage  Co.,  12  CaL  134,  that  where 
the  deed  mirported  to  be  executed  long  after 
the  shcriDTs  term  of  office,  by  one  Todd,  as 
deputy,  it  was  necessary  to  snow  his  author- 
ity. Sec  1963,  S.  14.  The  sheriff  is  not  liable 
in  damages  for  not  executing  the  deed,  unless 
it  is  alleged  and  proved  that  the  execution 


defendant  had  title.    Knight  v.  Fair,  12  CaL 
297. 

BhexilTs  deed,  contents  ol  The  sberifTs 
deed  need  not  recite  the  judgment  and  exe- 
cution. In  setting  up  the  title  in  evidence 
they  must  be  proved  aUunde  the  deed.  Mon^ 
gomery  v.  Robinson,  49  CaL  259;  Quirk  v.  Folk, 
47  Cal.  455.  The  deed  should  recite  the  re- 
covery of  the  judgment,^  the  namca  of  the 
jud^ent  creditor  and  judgment  debtor,  the 
issuing  of  execution  on  the  judgment,  and 
the  levy  and  sale  thereunder,  and  these  re- 
citals are  evidence,  and,  as  against  the  execa- 
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tion  debtor,  conclusive  evidence  of  the  facts 
recited,  though  not  of  the  judgment  and  exe- 
cution. Hihn  V.  Peck,  30  Cat  287;  Blood  v. 
Light,  38  Cal.  653;  Donahoe  v.  MeNuUy,  24 
Cat  417;  Mayo  v.  Foley,  40  Cal.  281.  The 
officer's  deed  is  defendant's  deed,  and  defend- 
ant is  estopped  by  it.  Dodge  v.  WcUley,  22  Cal. 
224;  McDonald  v.  Badger,  23  CaL  399;  Cooper 
v.  Galbraiih,  3  Wash.  C.  C.  R.  550;  Blood  v. 
Light,  38  Cal.  653. 

Sheriffa  dead,  -when  to  be  given.  If  ex- 
ecuted before  the  expiration  of  the  period  of 
redemption,  it  is  absolutely  void,  and  is  not 
color  of  title.  The  question  is  one  of  power. 
OroM  v.  Fowler,  21  Cal.  392;  Bemal  v.  Oleim, 
33  CaL  669;  Moore  v.  Martin,  38  Cal.  438; 
Hall  V.  YoeU,  45  Cal.  588.  The  redemptioner 
is  entitled  to  the  full  time  mentioned  in  the 
sUtute.  Boyle  v.  Dalton,  44  CaL  334. 

Sheriff's  deed,  -what  passes  by.  The 
title  of  the  execution  debtor  passes,  and  it 
does  not  pass  until  the  execution  of  the  deed, 
700  n.  Anthony  v.  WeanU,  9  Cal.  103.  A 
mortgagor's  title  at  the  date  of  the  mortgage 
passes  oy  a  deed  under  a  foreclosure  suit 
Montgomery  v.  Middlemiw,  21  Cal.  103.  And 
the  title  originating  in  the  elder  lien  must 

Srevail  over  that  originating  in  the  junior 
en,  provided  that  the  former  had  not  been 
suffered  to  become  dormant,  or  the  proceed- 
ings through  which  it  was  foreclosed  were  not 
insufficient,  in  point  of  jurisdiction,  for  that 
purpose.  LiUlejteld  v.  Nichols,  42  CaL  374; 
Bankin  v.  ScoU,  12  Wheat.  177.  If  the  judg- 
ment debtor  is  a  pre-emptioner  of  public  land, 
and  subsequently  to  the  sale  pa^'-s  for  th6 
land  and  a(Mjuires  a  patent,  it  is  said  he  holds 
the  legal  title  in  trust  for  a  purchaser  at 
sherifTs  sale:  Kenyon  v.  Quinn,  41  Cal.  326; 
but  if  the  purchaser  bought  only  part  of  the 
tract,  he  cannot  compel  the  regibter  of  the 
State  Land  Office  to  issue  a  patent  to  him. 
Mariani  v.  Dougherty,  46  Cal.  26.  A  sheriffs 
deed  executed  in  pursuance  of  judgment  in 
an  attachment  suit  takes  effect  by  relation  as 
of  the  date  at  which  the  attachment  was 
levied,  and  overreaches  any  subsequent  deed. 
Sharp  V.  Baird,  43  CaL  677.  A  purchaser 
without  notice,  under  proceedings  regular  on 
their  face,  in  a  court  of  competent  jurisdic- 
tion, is  not  affected  by  any  error  for  which 
the  judgment  might  he.  reversed  on  appeal; 
nor  from  any  secret  vice  in  the  judgment  not 
appearing  on  the  face  of  the  record.  He  is 
bound  to  inquire  whether  it  appears  on  the 
face  of  the  record  that  the  court  nad  jurisdic- 
tion, and  whether  there  is  a  valid  execution, 
but  nothing  more.  Beeve  v.  Kennedy,  43  CaL 
650. 

Where  A.  conveyed  land  to  B. ,  and  allowed 
part  of  the  purchase-money  to  remain  un- 
paid; 6.  afterwards  sold  part  of  the  land  to  C, 
who  had  no  notice  of  A.  s  lien  as  vendor,  and 
gave  a  mortgage  to  B.  for  part  of  the  purchase- 
money;  A.  obtained  judgment  against  B.  for 
the  unpaid  purchase-money,  and  levied  upon 
and  sold  B.'s  interest  in  the  land,  it  was  held 
that  the  purchaser  did  not  acquire  the  mort- 
ga^  debt  due  from  C.  to  B.  Bryan  v.  Sharp,  4 
i'al.  349.  The  execution  defendant  cannot 
defeat  the  purchaser's  recovery  of  possession 
by  setting  up  a  title  in  some  third  person. 


McDonald  v.  Badger,  23  Cal.  399;  Jackson  v. 
Graham,  3  Caines,  188;  Jackson  v.  Bush,  10  J. 
R.  223;  Jackson  v.  Davis,  18  Id.  7.  If  the 
property  sold  is  exempt  homestead,  nothing 
passes.  Kendall  v.  Clark,  10  CaL  18;  Williams 
V.  Young,  17  Cal.  403;  Deffdiz  v.  Pico,  46  Cal. 
292.  The  sheriff's  deed  does  not  pass  a  sub- 
sequently acquired  interest  of  the  debtor,  as, 
for  instance,  the  title  acquired  by  entering 
land  as  a  homestead  under  the  act  of  Congress: 
Emerson  v.  Sansomje,  41  CaL  552;  and  a  deed 
executed  before  a  judgment  is  recovered 
against  the  grantor,  but  which  is  not  recorded 
until  after  the  iudgment  is  docketed,  is  good 
as  against  the  sneritTs  sale  made  on  the  judg- 
ment, if  recorded  before  the  record  of  the 
sherifTs  deed.  WOeoxson  v.  MilUr,  49  CaL  193; 
and  see  Purdy  v.  Irwin,  18  Cal.  350.  One 
who  buys  land  in  the  adverse  posseBsion  of 
another  is  barred  by  the  statute  when  five 
years  have  expired  from  the  time  a  cause  of 
action  first  accrued,  to  any  of  those  through 
whom  he  has  acquired  til  le.  Le  Boy  v.  Bogers, 
30  Cal.  230.  Wnere  the  purchaser  removed 
buildings  from  the  land,  and  a  redenii)tioner 
subsequently  sued  him  for  the  yalue  ot  them, 
it  was  held  that  as  there  was  no  evidence  that 
the  buildings  were  attached  to  the  soil  the  re- 
deniptioner  could  not  recover.  TyUr  v.  Decker, 
10  CfaL  435. 

Void  Judgment,  sheriff^s  deed  under, 
passes  no  title.  Oray  v.  Hawes,  8  CaL  569; 
Kelly  \.  Van  Austin,  17  Cal.  565;  Wiseman  r, 
McNuUy,  25  Cal.  236.  Where  execution  is 
erroneous,  it  is  voidable;  where  irregular,  void. 
Execution  for  too  much  money  is  erroneous 
merely.  Erroneous  executions  cannot  be  col- 
laterally attacked:  HutU  v.  Loucks,  38  Cal. 
375;  but  one  who  takes  an  assignment  of  an 
erroneous  judgment,  issues  execution  and  pur- 
chases under  the  execution,  is  not  entitled  to 
protection  as  a  bona  fide  purchaser,  and  is 
liable  in  an  action  for  damages  caused  by  the 
sale.  Beynolds  v.  Hosmer,  45  CaL  617;  see 
\Vells  V.  .Stout,  9  Cal.  479.  Where  the  execu- 
tion creditor  asked  the  execution  debtor  to 
Surchase  the  land  for  him,  the  creditor  and  the 
efendant  purchased  and  took  the  certificate 
in  his  own  name,  and  afterwards  the  sheriflT's 
deed  was  executed  to  him,  the  court  held  that 
there  was  a  trust,  and  that  as  there  was  fraud 
the  statute  did  not  commence  running  till  the 
discovery  of  the  fraud,  338.  Currey  v.  Allen, 
34  Cal.  257.  The  purchaser  cannot  claim  to 
be  reimbursed  the  purchase-money  by  reason 
of  the  failure  of  the  title.  Boggs  v.  IJargrave, 
16  CaL  662;  Branham  v.  Mayor,  24  CaL  608; 
and  see  708. 

"Writ  of  assistance,  682  n.  A  person  who 
forecloses  a  mortgage  given  by  one  partner 
on,  and  obtains  a  sherifTs  deed  for,  an  undi- 
vided interest  in  partnership  property  without 
making  the  other  partner  a  party,  is  not  en- 
titled to  a  writ  of  assistance  a«  against  a  re- 
ceiver appointed  at  the  instance  of  such  other 
partner  in  an  action  for  dissolution,  etc.  Au' 
tenreith  v.  Hessenauer,  43  CaL  356.  It  seems 
that  the  grantee  of  the  holder  of  the  sherifi^s 
deed  is  not  a  persoil  in  whose  favor  a  writ  of 
assistance  should  be  awarded.  Notice  of  the 
application  for  a  writ  of  assistance  should  be 
first  given  to  the  defendant  and  also  to  the 
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terre-tenant  if  there  be  one,  whose  interest  Certifioate,  699  n.  Filing  means  depositing 

would  be  disturbed  by  the  execution  of  the  with  recorder.     P(ige  v.  Rogers,  31  Cal.  301. 

writ  applied  for.    San  Jose  v.  Fulton,  45  Cal.  Recording,  PoL  C.  4234. 
318. 

704.  (233.)  The  payments  mentioned  in  the  two  last  sections  may  be 
made  to  the  purchaser  or  redemption er,  or  for  him,  to  the  officer  who 
made  the  sale.  When  the  judgment  under  which  the  sale  has  been  made 
is  payable  in  a  specified  kind  of  money  or  currency,  payments  must  be 
made  in  the  same  kind  of  money  or  currency,  and  a  tender  of  the  money 
is  equivalent  to  payment. 

Money  or  currency,  682,  S.  4,  and  note. 

705.  (234.)  A  redemptioner  must  produce  to  the  officer  or  person  from 
whom  he  seeks  to  redeem  and  serve  with  his  notice  to  the  sheriff: 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims  the 
right  to  redeem,  certified  by  the  clerk  of  the  court,  or  of  the  county  where 
the  judgment  is  docketed;  or,  if  he  redeem  upon  a  mortgage  or  other  lien, 
a  note  of  the  record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim,  verified 
by  the  affidavit  of  himself,  or  of  a  subscribing  witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then  actu- 
ally due  on  the  lien. 

Redemption.     The  right  of  redemption  by  Manlove,   14  Cal.   57;    Waller  y.   Harris,^ 

a  creditor  is  a  pure  creature  of  statute.     The  Wend.  561.     If  this  is  not  so  the  sherifTsdeed 

rule  in  such  cases  is,  that  the  party  claiming  transfers  no  title.    WUcoxaon  v.  Miller,  49  Cal. 

the  title  in  this  mode  must  be  a  person  strictly  194.    But  as  between  the  immediate  parties 

within  701  and  must  show  a  stnct  compliance  to  the    redemption   the   production   of   the 

with  the  statute.     A  copy  of  the  docket,  not  papers   mentioned  in   the    statute  may   be 

of  the  judgment,  must  be  produced.  Haskell  v.  waived.    Bagleyv,  ITarrf,  37  CaL  129. 

706.  (235.)  Until  the  expiration  of  the  time  allowed  for  redemption, 
the  court  may  restrain  the  commission  of  waste  on  the  property,  by  order 
granted  with  or  without  notice,  on  the  application  of  the  purchaser  or  the 
judgment  creditor.  But  it  is  not  waste  for  the  person  in  possession  of  the 
property  at  the  time  of  sale,  or  entitled  to  possession  afterwards,  during 
the  period  allowed  for  redemption,  to  continue  to  use  it  in  the  same  man- 
ner in  which  it  was  previously  used;  or  to  use  in  the  ordinary  course  of 
husbandry;  or  to  make  the  necessary  repairs  of  buildings  thereon;  or  to 
use  wood  or  timber  on  the  property  therefor;  or  for  the  repair  of  fences; 
or  for  fuel  in  his  family,  while  he  occupies  the  property. 

Waste,  etc.,  745-6.  purchaser  until  the  expiration  of  the  time  lim- 

Posaeasion.      The    statute    contemplates     ited  for  redemption.     Guy  v.  MiddleUm,  5  CaL 
that  the  possession  shall  not  change  to  the     391. 

707.  (236.)  The  purchaser,  from  the  time  of  the  sale  until  a  redemp- 
tion, and  a  redemptioner,  from  the  time  of  his  redemption  until  another 
redemption,  is  entitled  to  receive,  from  the  tenant  in  possession,  the  rents 
of  the  property  sold,  or  the  value  of  the  use  and  occupation  thereof.  But 
when  any  rents  or  profits  have  been  received  by  the  judgment  creditor  or 
purchaser,  or  his  or  their  assigns,  from  the  property  thus  sold  pre- 
ceding such  redemption,  the  amounts  of  such  rents  and  profits  shall  be 
a  credit  upon  the  redemption-money  to  be  paid;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  allowed  for  such  re- 
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demption,  demands  in  writing  of  snch  purchaser  or  creditor,  or  his  as- 
sigDS,  a  written  and  verified  statement  of  the  amounts  of  such  rents  and 
profits  thus  received,  the  period  for  redemption  is  extended  five  days 
after  such  sworn  statement  is  given  by  such  purchaser  or  his  assigns,  to 
snch  redemptioner  or  debtor.  If  such  purchaser  or  his  assigns  shall,  for 
a  period  of  one  month  from  and  after  such  demand,  fail  or  refuse  to  give 
such  statement,  such  redemptioner  or  debtor  may  bring  an  action  in  any 
court  of  competent  jurisdiction,  to  comp'el  an  accounting  and  disclosure  of 
such  rents  and  profits,  and  until  fifteen  days  from  and  after  the  final  deter- 
mination of  such  action,  the  right  of  redemption  is  extended  to  such  re- 
demptioner or  debtor. 


Rents,  etc.  The  purchaser  can  maintain 
an  action  for  rent  against  the  tenant  in  pos- 
session nnder  the  judgment  debtor,  before  the 
expiration  of  the  six  months  allowed  for  re- 
demption. Reynolds  v.  Lathrop,  7  CaL  43. 
This  applies  as  well  to  the  judgment  debtor 
in  possession  as  any  other  lessee.  Harris  v. 
Reynolds,  13  Cal.  514.  So  where  the  debtor's 
agent  was  in  possession,  the  debtor  was  held 
liable.  KnigJU  v.  TrueU,  18  Cal.  113;  and 
see  Webster  v.  Cook,  38  CaL  425.  A  judgment 
debtor  who  redeemed  his  property  twenty -one 
days  after  the  sheriff's  sale,  out  who  had  re- 
ceived from  his  tenants  in  possession  $445 
rent  between  the  day  of  sale  and  the  redemp- 
tion, was  held  liable  to  the  purchaser  for  the 
amount.  Kline  v.  Chase,  17  Cal.  596.  And 
where  the  property  was  a  mine,  which  the 


debtor  was  working,  a  receiver  was  appointed. 
Hill  V.  Taylor,  22  Cal.  194.  But  in  an  action 
to  recover  possession  on  a  title  acquired  by  a 
sheriff's  deed,  the  plaintiff  cannot  recover  for 
the  rents  and  profits  which  accrued  during 
the  six  months  after  sale.  The  right  to  'rents 
and  profits  during  the  time  allowed  for  re- 
demption,  rests  upon  the  statute;  while  in 
ejectment  the  right  to  rents  and  profits  rests 
upon  title  or  the  right  of  possession.  Henry 
V.  Everts,  30  Cal.  425.  The  purchaser  cannot 
try  the  question  of  the  bona  fides  of  a  con- 
veyance by  the  debtor  to  another  person,  in 
an  action  against  that  other  person,  for  the 
value  of  the  use  and  occupation.  That  })er- 
son  holds  in  hostility  to  the  purchaser.  See 
426  n.,  p.  170.     Quinn  v.  SmiHi,  49  CaL  165. 


708.  (237.)  If  'the  purchaser  of  real  property  sold  on  execution,  or  his 
successor  in  interest,  be  evicted  therefrom  in  consequence  of  irregu- 
larities in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or  dis- 
charge of  the  judgment,  he  may  recover  the  price  paid,  with  interest,  from 
the  judgment'  creditor.  If  the  purchaser  of  property  at  sheriffs  sale,  or 
his  successor  in  interest,  fail  to  recover  possession  in  consequence  of 
irregularity  in  the  proceedings  concerning  the  sale,  or  because  the  prop- 
erty sold  was  not  subject  to  execution  and  sale,  the  court  having  jurisdic- 
tion thereof  must,  after  notice  and  on  motion  of  such  party  in  interest, 
or  his  attorney,  revive  the  original  judgment  in  the  name  of  the  petitioner, 
for  the  amount  paid  by  such  purchaser  at  the  sale,  with  interest  thereon 
from  the  time  of  payment  at  the  same  rate  that  the  original  judgment 
bore;  and  the  judgment  so  revived  has  the  same  force  and  effect  as  would 
an  original  judgment  of  the  date  of  the  revival,  and  no  more. 


Remedy  for  eviction.  This  provision 
merely  affords  a  remedy  which  the  common 
law  did  not  It  does  not  dcid  with  the  ques- 
tion as  to  when  an  execution  or  a  sale  shall 
he  deemed  valid,  and  when  not.  Hunt  v. 
LoucU,  38  Cal.  377;  Woodcock  v.  Bennett,  1 
Cow.  711. 

The  doctrine  formerly  prevailed,  that  when- 
ever a  sale  was  made  under  an  erroneous 
decree  or  judgment,  which  was  afterwards 
reversed,  the  court  rendering  the  judgment 
^*ving  jurisdiction  of  the  person  and  subject- 
matter,  the  purchaser  acquired  a  good  title, 


notwithstanding  the  teversal;  that  doctrine 
is  so  far  modified  that  if  the  plaintiff  himself 
be  the  purchaser,  the  former  owner,  after  re- 
versal, may  at  his  election  either  have  the 
sale  set  aside  and  be  restored  to  the  posses- 
sion, or  have  his  action  for  d  images.  Rty- 
nolcls  V.  Hosmer,  45  Cal.  628;  Reynolds  v. 
Harris,  14  Cal.  667;  Johnson  v.  lAirnping,  34 
Cal.  293.  Where  the  property  was  not  the 
property  of  the  defendant,  but  wholly  that 
of  a  stranger,  the  conrt  held  it  was  a  Hale  of 
property  "not  subject  to  execution  and  sale." 
Cross  V.  Zane,  47  Cal.  603. 
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709.  When  property,  liable  to  an  execution  against  several  persons,  is 
sold  thereon,  and  more  than  a  due  proportion  of  the  judgment  is  satisfied 
out  of  the  proceeds  of  the  sale  of  the  property  of  one  of  them,  or  one  of 
them  pays,  M^ithout  a  sale,  more  than  his  proportion,  he  may  compel  con- 
tribution from  the  others;  and  vfhen  a  judgment  is  against  several,  and  is 
upon  an  obligation  of  one  of  them,  as  security  for  another,  and  the  surety 
pa3's  the  amount,  or  any  part  thereof,  either  by  sale  of  his  property  or 
before  sale,  he  may  compel  repayment  from  the  principal.  In  such  case, 
the  person  so  paying  or  contributing  is  entitled  to  the  benefit  of  the  judg- 
ment, to  enforce  contribution  or  repayment,  if  within  ten  days  after  his 
payment,  he  file  with  the  clerk  of  the  court  where  the  judgment  was  ren- 
dered, notice  of  his  payment  and  claim  to  contribution  or  repayment. 
Upon  a  filing  of  such  notice,  the  clerk  must  make  an  entry  thereof  in  the 
margin  of  the  docket. 

Subrogation.      It  was  held   that   where  of  the  plaintiff*  to  the  extent  of  the  amount 

plaintiff  and  Green  were  jointly  liable  on  a  paid  by  him.     Coffee  v.   Tevis,   17  CaL  245; 

iudgment,  and  Green  paid  the  whole  amount,  Seribner  v.  Hiekok,  4  Johns.  Ch.  R.  532. 
le  was  entitled  to  be  subrogated  to  the  rights 
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Sec.  718.  Witness  required  to  testify. 

719.  Judge  may  order   property   to  be 

applied  on  execution. 

720.  Proceedings  upon  claim  of  another 

party  to  property,  or  on  denial 
of  indebtedness  to  judgment 
debtor. 

721.  Disobedience  of  orders,  how  pun- 

ished. 


Sec.  714.  Debtor  required  to  answer  concern- 
ing his  property,  when. 

715.  Proceedings  to  compel   debtor  to 

appear.  In  what  case  he  may 
be  arrested.  What  bail  may  be 
given. 

716.  Any  debtor  of  the  judgment  debtor 

may  pay  the  latter's  creditor. 

717.  Examination  of  debtors  of   judg- 

ment debtor,  or  of  those  having 
property  belonging  to  him. 

Proceedings,  anpplementary,  etc.  These 
proceedinsB  were  intended  as  a  substitute  for 
the  "creditor's  bill'*  in  equity.  Adams  v. 
IJaekett,  7  CaL  201.  A  lien  by  attachment 
was  held  to  enable  a  creditor  to  file  a  credi- 
tor's bilL  Conroy  v.  WoocU,  13  CaL  626;  see 
545,  ante. 

In  proceedings  under  a  creditor's  bill,  it 
was  usual  to  make  the  debtor  of  the  judg- 
ment debtor  a  party.     But  in  several  cases,  it 

714.  (238.)  When  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff 
of  the  county  where  he  resides,  or,  if  he  do  not  reside  in  this  State,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed,  is  returned  unsatis- 
fied, in  whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 
return  is  made,  is  entitled  to  an  order  from  the  judge  of  the  court,  or  a 
county  jjidge.  requiring  such  judgment  debtor  to  appear  and  answer  con- 
cerning his  property,  before  such  judge,  or  a  referee  appointed  by  him, 
at  a  time  and  place  specified  in  the  order;  but  no  judgment  debtor  must 
be  required  to  attend  before  a  judge  or  referee  out  of  the  county  in  which 
he  resides. 

See  718  n.  not    any    considerable    evidence   of    fraud. 

Referee.     The  fact  that  the  referee  was     Adams  v.  HackeU^  7  CaL  187. 
he  clerk  of  the  attaching  creditor,  was  held 
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held  that  he  was  not  a  necessary  party,  and 
that  when  made  a  party  he  was  generally 
ei  titled  to  his  costs:  2  Barb.  Ch.  Practice, 
157;  3  Paige,  100;  11  Paige,  495;  1  John. 
Ch.  R.  305;  and  unless  the  subdebtor  desired 
it,  it  seems  it  was  unnecessary  in  this  State 
to  make  him  a  party.  Adams  v.  HackeU,  7 
Cal.  204. 

Receiver,  appointment  ofin  these  proceed- 
ings, 564. 
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715.  (239.)  After  the  issning  of  an  execution  against  property,  and  upon 
proof  by  affidavit  of  a  party  or  otherwise,  to  the  satisfaction  of  the  court,  IL 
or  of  a  judge  thereof,  or  cpnpfj  jii^ge^  that  any  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  /  fy^^C- 
the  judgment,  such  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place  before  such  judge,  or 
a  referee  appointed  by  him,  to  answer  concerning  the  same;  and  such 
proceedings  may  thereupon  be  had  for  the  application  of  the  property  of 
the  judgment  debtor  toward  the  satisfaction  of  the  judgment  as  are  pro- 
vided upon  the  return  of  an  execution.  Instead  of  the  order  requiring 
the  attendance  of  the  judgment  debtor,  the  judge  may,  upon  affidavit  of 
the  judgment  creditor^  his  agent  or  attorney,  if  it  appear  to  him  that  there 
is  danger  of  the  debtor  absconding,  order  the  sheriff  to  arrest  the  debtor 
and  bring  him  before  such  judge.  Upon  being  brought  before  the  judge 
he  may  be  ordered  to  enter  into  an  undertaking,  with  sufficient  surefcy, 
that  he  will  attend  from  time  to  time  before  the  judge  or  referee,  as  may 
be  directed,  during  the  pendency  of  proceedings  and  until  the  final  ter- 
mination thereof,  and  will  not  in  the  meantime  dispose  of  any  portion  of 
his  property  not  exempt  from  execution.  In  default  of  entering  into 
such  undertaking,  he  may  be  committed  to  prison. 

See  718  n.  Referee,  714  n.  Receiver,  564. 

116.  (240.)  After  the  issuing  of  an  execution  against  property,  and 
before  its  return,  any  person  indebted  to  the  judgment  debtor  may  pay  to 
the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  execution;  and  the  sheriff's  receipt  is  a  sufficient  discharge 
for  the  amount  so  paid. 

Attaohment,  Bimilar  section,  544.  the  execution  debtor;  where  these  conditions 

iji_i.  yfere  not  fulfilled,  the  persons  paying  were 

Bnbdebtor.      Payments  of  debts  by  per-  held  to  have  acted  xdtra  vires,  and  thev,  there- 

Bona  having  no  relation  to  them,  meets  with  fore,  fell  within  the  rule  of  volenti  non  fit  in- 

no  encouragement  at   common  law.     There  ^Mriam,  and  had  to  pay  again,  ^roiwi  v. -4 yr«, 

most  be  a  judgment  and  execution  thereon  33  c^l.  527. 
against  property,  and  the  person  making  the 
payment  must  be  indebted  at  the  instant  to        Receiver,  564 

717.  (241.)  After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same  judg- 
ment, or  upon  proof  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
judge,  that  any  person  or  corporation  has  property  of  such  judgment 
debtor,  or  is  indebted  to  him  in  an  amount  exceeding  fifty  dollars,  the 
judge  may,  by  an  order,  require  such  person  or  corporation,  or  any  officer 
or  member  thereof,  to  appear  at  a  specified  time  and  place  before  him,  or 
a  referee  appointed  by  him,  and  answer  concerning  the  same. 

Order  to  hand  over  property,  etc.    This     execution,  in  which  the  debtor  is  plaintiff, 
order,  719,  cannot  be  made  on  the  mere  afti-     cannot  be  garnisheed.     See  n.  542,  p.  250. 
davit  mentioned  in  this  section;  there  must 

be  an  examination.    Hathaway  v.  Brady,  26        gij^^  j^j  deceaaed'e  estate,  1668. 
CaL  589. 

__      .     ^  A  .  ,  ,  Custody  of  the  law,  property  in,  542  n., 

Bacandnatton.    A  garnishee  can  be  requir-         250  » r    r     ^      * 

ed  to  answer  only  as  to  his  liability  to  the     ^* 

debtor  defendant  at  the  time  of  the  garnish-        Receiver,  564. 

ment.  Harris  v.  Burgoyne,  4  CaL  410. 

Money  in  hands  of  sheriff,  levied  under  an        Referee,  714. 
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718.  (242.)  Witnesses  may  be  required  to  appear  and  testify  before  the 
judge  or  referee,  upon  any  proceeding  under  this  chapter,  in  the  same 
manner  as  upon  the  trial  of  an  issue. 


Bjcamioation.  The  judgment  debtor  and 
creditor  are  parties  to  the  proceeding,  and 
each  is  at  liberty  to  examine  witnesses  in  re- 
spect to  any  contested  fact  which  may  be 
brought  in  issue.  The  parties  to  such  a  pro- 
ceeding as  between  themselves  and  privies  are 
estopped  from  asain  litigating  the  same  mat- 
ters. McCuUoughy.  Clark,  41  CaL  302. 

'Witness,  etc. ,  2067.  Where  the  appellant 
was  summoned  to  appearand  answer  touching 


his  property,  and  alleged  that  he  was  not  a 
resident  of  San  Francisco,  but  of  another 
county,  and  that  he  was  in  San  Francisco  f©r 
the  most  part  in  attendance  as  a  suitor  upon 
the  Board  of  the  United  States  Land  Comnus- 
sioners,  but  did  not  allege  that  at  the  precise 
time  of  the  summons  he  was  in  attendance 
upon  any  court  as  witness,  juror,  or  party,  it 
was  held  he  showed  no  excuse  for  not  obeying 
the  process.  Page  v.  JRandall,  6  CaL  33. 


719.  (243.)  The  judge  or  referee  may  order  any  property  of  a  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  of  such  debtor  or  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied  towards  the 
satisfaction  of  the  judgment. 

Exempt  from  execution,  690. 

"Wages,  etc.,  1206. 

Share  in  a  deceased's  estate,  1668. 

Order.  It  is  the  duty  of  the  court,  unless 
it  proceeds  under  720,  to  render  judgment 
against  the  garnishee  for  the  amount  found 
due,  and  an  order  to  pay  the  same  into  court 
is  improper.  Brummagim  v.  Boucher,  6  Cal. 
17.  But  where  it  was  ordered  to  be  paid  into 
court,  the  Supreme  Court  held  it  maae  no  dif- 


ference in  the  substantial  rights  of  the  par- 
ties, and  the  plaintiff  was  entitled  to  ha^ethe 
money  paid  on  his  execution.  Smith  v.  Brown^ 
5  CaL  119. 

Property.  If  a  wife  declares  a  homentead 
on  commou  property,  and  the  husband  effects 
a  policy  of  insurance  on  the  hoilse  thereon, 
and  it  is  destroyed  by  fire,  the  sum  due  in  the 
hands  of  the  insurance  company  cannot  be 
levied  upon  by  an  execution  creditor  of  the 
wife,  ana  the  wife  may  move  to  set  aside  the 
levy.  Uoughion  v.  Lee,  50  CaL  101. 


720.  (244.)  If  it  appears  that  a  person  or  corporation,  alleged  to  have 
property  of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims  an  in- 
terest in  the  property  adverse  to  him,  or  denies  the  debt,  the  court  or 
judge  may  authorize,  by  an  order  made  to  that  effect,  the  judgment  cred- 
itor to  institute  an  action  against  such  person  or  corporation,  for  the 
recovery  of  such  interest  or  debt;  and  the  court  or  judge  may,  by  order, 
forbid  a  transfer  or  other  disposition  of  such  interest  or  debt,  until  an 
action  can  be  commenced  and  prosecuted  to  judgment.  Such  order  may 
be  modified  or  vacated  by  the  judge  granting  the  same,  or  the  court  in 
Avhich  the  action  is  brought,  at  any  time,  upon  such  terms  as  may  be  just. 

Answers  of  garnishee.  It  was  held  that 
where  a  gamisliee  answered  under  oath  that 
he  was  released  by  the  plaintiff  from  his  obli- 
gation to  answer,  and  that  the  plaintiff  had 
abandoned  his  examination,  the  Supreme 
Court  held  he  should  have  been  discharged 
without  further  delay,  unless  his  answer  was 
controverted  by  the  affidavit  of  the  plaintiff; 
and  that  where  a  party  was  garuisheed  to  an- 
swer on  a  certain  day,  and  appeared,  and  the 
summoning  party  declined,  or  was  not  pre- 
pared to  take  his  answer,  and  a  term  elapsed 
without  any  action  on  the  garnishment,  the 
sunAnons  was  discontinued  and  the  party  dis- 
charged from  liability  to  answer.  Ogden  v. 
Afilltf,  3  Cal.  254. 

Interpleader  action.  A  garnishee  who, 
evidently,  is  acting  in  bad  faith,  is  not  en- 
titled to  have  an  action  authorized,  and  make 


it  a  shield  for  fraud  instead  of  an  instrument 
of  justice.  But  M^hcn  the  referee  or  the  court 
disregards  the  adverse  claim  or  denial  on  this 
ground,  the  better  practice  is  so  to  state  in 
the  finding,  in  order  that  the  action  in  that 
behalf  may  be  reviewed  in  the  appellate 
court.  Parker  v.  Page,  38  Cal.  625. 

Where  the  answer  of  the  garnishee  did  not 
disclose  tliat  there  were  any  liens  upon  the 
fund,  it  was  held  that  the  District  Court  erred 
in  presuming  the  existence  of  such  claims  and 
authorizing  an  action,  it  was  held  that  the 
doctrine  of  garnishment,  althoush  partially 
regulated  by  statute,  is  not  the  Jess  a  com- 
mon law  proceeding,  and  therefore  the  parties 
are  entitled  to  a  jury  trial.  Caho<m  v.  Levy, 
5  Cal.  294. 

Receiver,  564. 

"Wages,  etc.,  1206. 
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721.  (245.)  If  any  person,  party,  or  witness  disobey  an  order  of  the 
referee,  properly  made,  in  the  proceedings  before  him  under  this  chapter, 
he  may  be  punished  by  the  court  or  judge  ordering  the  reference,  for  a 
contempt. 

Contempt,  1209,  et  seq. 

TITLE  X.       . 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter    I.  Actions  foe  the  Fobeclosure  of  Mortqages 72&-728 

II.  Actions  for  Nuisance,  Waste,  and  Willful  Trespass,  in  cer- 
tain CASES,  ON  Real  Property 731-735 

III.  Actions  to  determine  Conflicting  Claims  to  Real  Property, 

AND  other  Provisions  relating  to  Actions  concerning 

Real  Estate 738-748 

IV.  Actions  for  the  Partition  of  Real  Property 752-801 

V.  Actions  for  the  Usurpation  of  an  Office  or  Franchise 802-810 

YI.  Of  Actions  against  Steamers.  Vessels,  and  Boats 813-827 

[Divorce 827  n.  ] 


CHAPTER  I. 

actions  for  the  foreclosure  of  mortgages. 

Section  726.  Proceedings  in  foreclosure  suits. 

727.  Surplus  money  to  be  deposited  in  court. 

728.  Proceedings  when  debt  secured  falls  due  at  different  times. 

726.  (246.)  There  can  be  but  one  action  for  the  recovery  of  any  debt, 
or  the  enforcement  of  any  right  secured  by  mortgage  upon  real  estate  or 
personal  property,  which  action  must  be  in  accordance  with  the  provisions 
of  this  chapter.  In  such  action,  the  court  may,  by  its  judgment,  direct  a 
sale  of  the  incumbered  property  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the  payment  of  the  costs 
of  the  court  and  the  expenses  of  the  sale,  and  the  amount  due  to  the 
plaintiff;  and  if  it  appear  from  the  sheriflTs  return  that  the  proceeds  are 
insufficient,  and  a  balance  still  remains  due,  judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  or  defendants  personally  liable  for 
the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judgment  debtor, 
as  in  other  cases  on  which  execution  may  be  issued.  No  person  holding 
a  conveyance  from  or  under  the  mortgagor  of  the  property  mortgaged,  or 
having  a  lien  thereon,  which  conveyance  or  lien  does  not  appear  of  record 
in  the  proper  office  at  the  time  of  the  commencement  of  the  action,  need 
be  made  a  party  to  such  action;  and  the  judgment  therein  rendered, 
and  the  proceedings  therein  had,  are  as  conclusive  against  the  party  hold- 
ing such  unrecorded  conveyance  or  lien  as  if  he  had  been  made  a  party 
to  the  action. 


Accoant,  taking.  The  court  held  that 
the  best  method  of  proceeding  was  to  appoint 
the  officer  of  the  court  to  report  the  amount 
due  (639)  and  then  exceptions  may  be  filed, 
but  that  it  was  no  error  for  the  chancellor  to 
make  the  calculations  himself;  though  when 
he  has  done  so,  a  mistake  in  calculation  must 
be  brought  to  his  notice  in  some  form  analo- 
gous to  an  exception  to  a  master's  report. 
Ouy  V.  Franklin,  5  Cal.  417.     If  one  person 


mortgages  his  property  to  secure  the  debt  of 
another,  and  there  is  a  provision  in  the  mort- 
gage for  the  payment  of  taxes  on  the  mort- 
gage debt,  the  plaintiff,  in  foreclosing,  may 
retain  such  taxes  out  of  the  proceeds  of  sale. 
Sichel  V.  Carrillo,  42  Cal.  494.  If  permanent 
improvements  made  by  a  mortgagee  in  poBses- 
sion  do  not  cost  him  anything,  or  if  there  are 
not  special  circumstances  requiring  their  con- 
struction, he  is  not  entitled  to  an}^  allowance 
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in  respect  of  them.  If  it  appears  that  the 
mortgagee  paid  expenses  as  he  went  aloDff 
and  htia  a  halance  m  his  hands  at  the  end  oi 
the  year,  he  should  he  charged  with  such  hal- 
ance.    Hidden  y,  Jordan^  32  CaL  397. 

Action,  when  it  will  lie.  The  facts  that 
the  mortgagor  is  declared  bankrupt  in  the  U. 
S.  District  Court,  and  that  the  moi-tgagee 
proves  his  debt  in  the  bankruptcy,  do  not 
prevent  the  mortgagee  from  foreclosing  in  a 
State  court  upon  leave  granted  by  the  U.  S. 
District  Court.  A  State  District  Court  has 
jurisdiction  to  foreclose  a  mortgage  on  prop- 
erty which  lies  outside  the  district.  Societi 
d'Enargnes  v.  McHenry,  49  Cal.  351. 

Where  a  judgment  is  rendered  against  A. 
and  his  sureties,  and  A.  and  a  portion  of  his 
sureties,  to  secure  the  payment  of  the  judg- 
ment, mortgage  their  property,  subsequent  to 
which  an  execution  under  the  judgment  is 
levied  upon  sufficient  property  of  B.,  a  surety 
not  joinmg  in  the  mortgage,  to  satisfy  the 
judgment  and  voluntarily  released,  the  mort- 
gage is  satisfied.  People  v.  Chisholm,  8  Cal.  29. 

Action,  one  only.  Where  a  note  was 
made  payable  to  a  person  or  order,  and  a 
mortgage  was  made  to  him  to  secure  it,  and 
he  indorsed  the  note  to  a  third  person,  it  was 
held  that  he  might  be  made  a  party  to  a  suit 
for  foreclosing  the  mortgage  and  neld  as  in- 
dorsee Eastman  v.  Tnrman^  24  Cal.  382.  But 
it  was  held  that  a  separate  action  might  be 
brought  against  an  accommodation  indorser, 
though  a  judgment  in  foreclosure  had  been 
obtained  against  the  mortgagor  and  maker  of 
the  note:  the  liabilities  were  different  Vande- 
water  v.  MeKae,  27  Cal.  603.  This  enactment 
does  not  prevent  a  pledgee  from  suing  for  the 
balance  of  his  debt,  after  deducting  the  ])ro- 
ceeds  of  the  sale  of  the  pledge  held  by  him. 
Mange  v.  Heringhiy  26  Cal.  579;  and  see  as  to 
joinder  of  causes  of  action  by  assignee  of 
mortgage,  under  mortgage  and  against  mort- 
gagee, 427,  note,  p.  189. 

Appottioning  debt  If  several  persons  be- 
come, subsequently  to  the  mortgage,  entitled 
to  portions  of  the  whole  tract  mortgaged,  the 
debt  will  not  be  apportioned  on  their  several 
parts.  Perre  v.  Castro,  14  CaL  531. 

Assignment  of  the  land.  An  assignment 
of  all  his  right,  title  and  interest  in  the  land, 
by  the  mortgagee,  passes  nothing  unless  the 
debt  be  assigned,  the  mortgage  &ing  a  mere 
incident  to  the  debt.  Peters  v.  Jamestown  B. 
Co.,  5  Cal.  335;  Nagle  v.  Macy,  9  Cal.  428; 
Jackson  v.  Bromon^  19  John.  325;  Ellison  v. 
DanielU,  11  N.  H.  274;  BeU  v.  Morse,  6  N.  H. 
205. 

Assignment  of  the  debt.  As  to  set-oiT, 
etc.,  368  n.  A  mortgage  is  a  mere  incident  to 
the  note  or  debt  which  it  secures,  and  follows 
the  indorsement  or  transfer  of  the  note  or  debt 
with  the  full  effect  of  a  regular  assignment 
Ord  V.  MeKee,  5  Cal.  517;  Groscken  v.  Page,  6 
Cal.  140.  It  becomes  extinguished  by  the 
payment  of  the  debt,  and  barred  by  the  Stat- 
ute of  Limitations,  when  the  principal  of 
which  it  is  the  incident  becomes  barred.  Peters 
V.  Jamestown  Bridrje  Co.,  5  Cal.  336;  Ouy  v. 
Ide,  6  CaL  101;  McMillan  v.  Biehards,  9  CaL 


409;  NagUy,  Maey,  Id.  428;  Hqffley  v.  Maier, 
13  CaL  14;  Johnson  v.  Sherman,  15  CaL  293; 
Lord  V.  Morris,  18  Cal.  484;  McCarthy  v. 
White,  21  Cal.  601;  WiUis  v.  Farley,  24  Cal. 
499;  Hurt  v.  Wilson,  38  Cal.  264.  Where  the 
mortgage  is  to  secure  more  than  one  note,  728, 
n.  An  averment  in  a  foreclosure  complaint 
that  plaintiff  is  the  "owner"  of  the  note,  is, 
on  demurrer,  sufficient.  BolUns  v.  Forbes,  10 
Cal.  299.  Where  the  owner  of  a  mortgage 
agreed  to  assign  it  to  a  third  person,  and  at 
his  request  entered  a  satisfaction  of  record, 
both  supposing  that  would  carry  out  their  in- 
tentions, it  was  held  that  upon  a  proper  com- 
plaint setting  up  the  facts,  equity  would 
relieve  against  the  mistake  and  decree  a  fore- 
closure. Jiusselly,  Mixer,  42  CaL  475. 

AwsJBtance,  writ  of,  682  n.,  and  see  1210. 

Counsel  fees.  By  act  approved  March  27, 
1874  (Statutes  1874,  page  707),  and  which 
took  effect  immediately*  in  ali  ca^es  of  fore- 
closure of  mortgage  the  attorney  *s  fees  shall 
be  fixed  by  the  court,  in  which  the  proceed- 
ings of  foreclosure  are  had,  any  stipulation  in 
said  mortgage  to  the  contrary  notwithstand- 
ing. Prior  to  this  statute,  where  the  stipula- 
tion was  for  all  the  costs,  ''including  counsel 
fees  not  exceeding  five  percent,  of  the  amount 
due,"  etc.,  it  was  held  that  the  five  per  cent 
was  intended  for  counsel  fees  alone.  Gron/er 
V.  Mintum,  6  Cal.  492.  And  where  the  com- 
plaint did  not  allege  that  the  percentage 
claimed  was  reasonable  counsel  fees,  tbe 
Supreme  Court  held  that  the  court  below 
might  in  its  discretion  fix  the  fees,  not  exceed- 
ing the  amount  stipulated.  Carriere  v.  Min- 
tum, 5  CaL  436.  The  Supreme  Court  modi- 
fied the  judgment  as  to  the  counsel  fees  in 
Mascarel  v.  Saffur,  20th  March,  1876.  If  there 
is  no  provision  in  the  mortni^  for  payment 
of  counsel  fees,  the  plaintiff  in  an  action  to 
foreclose  it  is  not  entitled  to  such  fees.  Sichel 
y.  CarriUo,  42  Cal.  494.  An  attorney  and 
plaintiff  in  person  is  not  entitled  to  counsel 
fees,  though  stipulated  for  in  the  mortgage. 
Patterson  v.  Donner,  48  CaL  380.  Where  mort- 
gage is  on  deceased's  estate,  1500. 

Coanter-clalm.  If  defendant  omits  to  set 
up  a  counter-claim  it  is  waived,  439.  The 
court  will  not  retain  a  sum  in  court  to  answer 
a  judgment  against  defendants,  to  the  satis- 
faction  of  which  they  claim  that  the  plaintiff 
is  proportionately  liable  as  a  former  partner, 
altnough  he  was  not  served  with  process  in 
the  case.  Before  the  liability  of  plaintiff  is 
fixed,  the  defendants  must  satisfy  the  judg- 
ment and  establish  the  claim  against  plaintiff 
by  action.  The  fact  that  plaintiff  is  about  to 
leave  the  State,  does  not  alter  his  .liability. 
Bell  V.  WaUh,  7  CaL  84. 

Deceased,  proceedings  -where  mortgagor 
is,  1493  n.,  1569-1570. 

Decree.     See  judgment,  infra. 

Defendants,  where  some  of  are  not 
served,  414  n. 

Entry  pj  mortgagee,  744  n. 

£stoppel.  Where  a  sheriff's  deed  is  given 
under  a  foreclosure,  judgment  and  sale,  the 
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defendant  is  estopped  by  the  terms  of  the 
mortgage  deed  to  deny  that  the  estate  was 
other  or  less  than  the  estate  mortgaged,  1962, 
&  2.  Valipo  L,  Am,  v.  Viera,  48  Cal.  u80. 
Title  acquired  by  the  mortgagor,  subsequently 
to  the  execution  of  the  mortoige,  inures  to 
the  mortgai^e  as  security  for  tlie  debt  in  like 
manner  as  if  acquired  before  the  execution. 
a  C.  2930. 

Execution  on  foreoloenre  decree  must 
iMue  in  five  yeaia,  681.  After  death  of 
plaintiff  or  defendant,  686. 

Fixtares,  745. 

Gold  coin,  etc.  If,  to  a  note  secured  by  a 
mortga£;e  duly  recorded,  payable  in  money 
generally,  a  supplement  is  arter^'ards  added 
agreeing  to  pay  in  gold  coin,  which  supple- 
ment is  not  recorded,  the  mortgage  can  be  en- 
forced by^  a  Rale  for  gold  coin,  as  against  sub- 
sequent incumbrancers,  whose  lien  attached 
after  the  addition  to  the  note,  but  not  if  the 
note  is  so  far  changed  as  to  lose  its  identity'. 
As  a  matter  of  law  there  is  no  difference  m 
value  between  gold  coin  and  legal  tender 
notes.  A  note  payable  in  money  generally, 
is  the  same  as  it  would  have  been  had  the 
note  been  made  payable,  in  terms,  in  ^old  or 
silver  coin,  or  in  legal  tenders,  at  the  election 
of  the  maker,  his  election  to  be  manifested  at 
the  time  of  payment,  or  in  writing  at  any  time 
prior  thereto.  A  mortgage,  collateral  to  a 
note  so  drawn,  would  have  been  notice,  when 
recorded,  to  all  the  world  that  the  lien  might 
come  to  stand  in  the  end  as  security  for  the 
payment  of  the  note  in  either  one  of  the 
three  kinds  of  lawful  money,  to  the  exclusion 
of  the  other  two.  PoeU  v.  Steams,  31  Cal.  78; 
and  see  Plowman  d:  McLaint  v.  RiddU,  7  Ala. 
775;  Stewart  v.  Donnelly^  4  Serg.  177;  OUman 
V.  Moore,  14  Vt.  457. 

Homestead,  688  n.  Byrne  bought  land 
and  executed  a  note  and  mortgage  in  part 
pajrment,  which  was  afterwards  transferr^  to 
the  plaintiff;  after  which  plaintiff  loaned 
Byrne  an  additional  sum,  and  took  from  him 
a  fresh  note  and  mortgage  on  the  same  lot, 
and  on  his  undivided  interest  in  another  lot, 
and  caused  the  first  mort^^ge  to  be  canceled 
and  satisfied  of  record;  it  was  afterwards 
■ought  by  Byrne's  wife  to  evade  the  latter 
mortgage,  and  hold  the  premises  as  a  home- 
stead; this  was  before  any  written  declaration 
of  homestead  was  provided  for  by  law.  The 
court  held  that  the  debt  could  not  be  lost  by 
the  accentance  of  a  new  mortgage  intended  to 
supply  tne  place  of  the  old  one  and  secure  the 
same  debt,  but  that  no  more  than  the  actual 
amount  of  the  purchase-money  and  interest 
remaining  due  could  be  made  out  of  the  home- 
stead lot  DWon  v.  Byrne,  5  Cal.  457;  Birrell 
V.  Sehie,  9  Cal.  104.  Where  a  conveyance  to 
the  mortgagor  and  a  mortgage  to  a  third  per- 
son were  simultaneous,  the  same  doctrine  was 
held.  Lassen  v.  Vance,  8  Cal.  274;  and  see 
Mayhurry  v.  Brien  and  others,  16  Peters,  21;  1 
Sandford  Ch.  R.  76;  A  Leigh,  30;  15  John.  R. 
458;  4  Mass.  R.  30;  6  Texas,  303;  15  John. 
R.  462;  4  Mass.  R  569;  12  Mass.  352.  And 
it  was  held  that  the  debt  might  be  renewed 
by  being  paid  off,  and  another  simultaneously 
created  without  the  homestead  right  interpos- 
mg.  Carr  v.  CaldweU,  10  CaL  385.    But  a 


mere  stranger,  who  steps  forward  and  volun- 
tarily pays  money  due  upon  the  mortgage, 
and  fails  to  take  an  assignment,  but  allows 
the  mortgage  to  be  canceled  and  discharged, 
cannot  after\i'ards  come  into  equity,  and  in 
the  absence  of  fraud,  accident  or  mistake, 
have  the  mortgage  reinstated  and  himself  sub- 
stituted in  the  place  of  the  mortgagee.  Guy  v. 
De  Uprey,  16  Cal.  199.  Where,  after  judg- 
ment of  foreclosure  had  been  taken  in  an  ac- 
tion against  the  husband  solely,  on  a  mort- 
gage on  the  homestead  executed  by  him  alone, 
the  husband  and  wife  joined  in  a  mortgage  to 
a  third  party,  it  was  held  that  the  foreclosure 
bound  no  one  as  to  the  homestead,  and  that 
the  second  mortgage  was  absolute  as  against 
it,  and  that  the  wife's  decease  before  the  sec- 
ond mortgage  was  recorded,  did  not  impair  it 
as  against  a  void  mortgage.  Van  Reynegan  v. 
Bevalk,  8  Cal.  75.  The  met  that  a  wife  exe- 
cutes a  mortgage  with  her  husband,  is  a  suffi- 
cient reason  for  making  her  a  part^  defendant 
along  with  her  husband  in  an  action  to  fore- 
close the  same,  without  any  allegation  as  to 
her  interest  in  the  property  mortgaged.  An- 
thony V.  Nye,  30  Cal.  401.  Where  a  husband 
defendant  sets  up  homestead,  the  court  should 
order  the  wife  to  be  made  a  party.  Marks  v. 
Marsh,  9  Cal.  96.  Where  husband  and  wife 
execute  a  note  and  mortgage,  the  note  is  good 
as  to  the  husband,  even  if  void  as  to  the  wife, 
and  the  property  is  bound  by  the  mortgage, 
independently  of  the  note  of  the  wife;  the 
premises  need  not  be  described  as  homestead 
in  the  mortgage.  Pfeiffer  v.  RUhn,  13  CaL  643. 
The  husband  cannot,  by  his  act  alone,  extend 
the  time  for  commencing  an  action  under  the 
Statute  of  Limitations,  so  as  to  prolong  a  lien 
upon  the  homestead. 

The  execution  of  a  new  note  and  mortgage 
by  the  husband  alone,  in  place  of  one  given 
before  the  declaration  of  homestead  was  filed, 
does  not  continue  the  old  mortgage,  as  to  the 
homestead  interest,  beyond  the  time  when  it 
would  otherwise  be  barred.  Barber  v.  Babels 
36  Cal.  11.  An  abandonment  of  homestead 
executed  and  delivered  after  a  mortgage  over 
homestead  property,  ineffectual  on  that  ac- 
count, makes  the  mortgage  effectual  from  the 
time  when  the  abandonment  takes  effect. 
Himmelman  v.  Schmidt,  23  Cal.  120. 

If  the  husband  and  wife-  own  a  tract  of 
land,  a  part  of  which  is  claimed  asa  homestead, 
and  botn  execute  a  mortgage  on  the  whole 
tract  to  secure  a  debt,  and  tne  husband  after- 
wards executes  a  mortgage  upon  the  part  not 
covered  by  the  homestead,  to  secure  his  debt, 
and  the  first  mortgagee  forecloses,  making 
the  other  mortgagees  parties,  the  second 
mortgagees  cannot  insist  that  the  homestead 
be  sold,  but  the  decree  should  direct  the  part 
not  covered  by  the  homestead  to  be  first  sold, 
and  if  the  proceeds  satisfy  the  first  mortgage, 
that  the  homestead  be  reserved  from  sale. 
The  second  mortgagees  must  rely  on  the  sur- 
plus, if  any,  arising  from  the  sale  of  the  part 
not  covered  by  the  mortgage.  McLaughUn  v. 
Hart,  46  Cal.  638. 

Husband  and  wife,  370.  If  the  certificate 
of  the  wife's  acknowledgment  does  not  com- 
ply strictly  with  the  reouirements  of  the  law 
relating  to  acknowleagments  by  married 
women,  judgment  of  foreclosure  cannot  be 
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rendered  against  hiBr  estate.  Pease  v.  Bar- 
bierSf  10  Cal.  440.  Abandonment  of  the  wife 
by  the  husband,  or  his  suffering  her  to  act  as 
a  feme  sole,  does  not  give  her  a  right  to 
mortgage  his  real  property.  Harrison  v. 
Brown  t  16  Cal.  289.  If  the  wife  claims  the 
premises  sought  to  be  foreclosed  as  her  sepa- 
rate property,  that  justifies  plaintiff  in  mak- 
ing her  a  defendant.  Kohner  v.  Ashenauer, 
17  Cal.  580.  When  a  wife  executes  a  mort- 
gage upon  her  separate  property  for  the  debt 
of  another,  she  becomes,  as  to  that  debt,  a 
mere  surety;  she  is  not  personally  bound,  but 
her  property  is;  and  her  character  as  surety 
is  not  affected  by  the  fact  that  the  debt 
secured  is  the  debt  of  her  husband.  She  is 
prima  fade  bound  by  the  clause  stating  the 
consideration.  Such  clause  may  be  varied 
by  parol  proof.  1962,  S.  2;  Bennett  v.  Solomon, 
6  CaL  135;  McCrae  v.  Purmort,  16  Wend.  460. 
But  when  no  such  proof  is  offered,  and  the 
clause  shows  the  mortgage  to  have  been  exe- 
cuted in  consideration  of  money  received  by 
both  husband  and  wife,  and  the  husband 
gives  a  security,  such  as  a  bond,  and  the  wife 
the  mortgage,  she  is  a  principal.  ^S^pear  v. 
Ward,  20  Cal.  674. 

If  the  wife  acknowledges  a  mortgage  on 
her  separate  propertv,  to  secure  a  debt  owed 
by  her  husband,  and  is  induced  to  do  so  by  a 
promise  of  her  husband's  attorney  that  he 
will  see  the  debt  paid,  neither  this  promise, 
nor  the  failure  to  perform  it,  will  invalidate 
the  acknowledgment.  If  the  wife  executes  a 
mortgage  under  the  compulsion  or  undue 
influence  of  her  husband,  she  cannot  avoid 
the  mortgage  because  of  this  compulsion  or 
undue  influence,  when  the  mortgagee  has  no 
notice  of  it,  unless,  at  the  time  of  the  ac- 
knowledgment of  the  mortgage,  she  also 
acted  under  the  fear,  compulsion,  or  undue 
influence  of  her  husband.  Conn.  Lffe  Ins.  Co. 
V.  McCormiek,  46  Cal.  680. 

lojunctioii  to  restrain  waste  by  party  in 
possession,  745. 

Interest.  The  true  rule  of  proceeding  is 
to  add  the  interest  up  to  judgment,  to  the 
principal,  to  constitute  the  amount  of  the 
judgment;  the  statute  then  steps  in  and 
regulates  the  interest  on  the  judgment.  426 
n.  p.  176;  Ouyy.  FrankUn,  6  Cal.  417;  Koklerv. 
Smith,  2  Cal.  697;  Emenc  v.  Tarns,  6  CaL 
166;  Mount  y.  Chapman,  9  Cal.  297. 

Interventioii,  by  wife  of  mortgagor  or  other 
party,  387  and  notes;  and  see  below,  '*  Limita- 
tions." 

Judgment,  664;  by  default,  685.  Relief, 
680. 

Judgment,  etc. ,  docketing,  etc. ,  and  orders 
ancillary  to  judgment.  All  that  the  judgment 
need  or  should  contain  is  a  statement  of  the 
amount  due  to  the  plaintiff,  a  designation  of  the 
defendants  who  are  personally  liable  to  the 
payment  of  the  debt,  and  a  direction  that  the 
mortgaged  premises,  or  so  much  thereof  as 
may  oe  necessary,  be  sold  according  to  law, 
and  the  proceeds  applied  to  the  payment 
of  the  expenses  of  the  sale,  the  costs  of 
the  action,  and  the  debt.  All  else  is  ex- 
pressly regulated  by  the  statute,  which  is 


not    made    clearer    or    more    binding    by 
being  copied  into  the  judgment.    There  is  no 
master's  report,  and  no  confirmation  of  the 
sale  by  the  court.    The  sheriff  is  furnished 
with  a  certified  copy  of  the  judgment,  and  he 
proceeds  to  sell  tne  property,  and  makes  a 
return  of  his  proceedings  as  in  the  case  of  an 
execution  upon  a  money  jud^ient.     If  it  ap- 
pears from  his  return  that  the  amount  due  the 
plaintiff  has  not  been  fully  paid  by  the  sale, 
the  clerk  then  dockets  the  ludgment,  for  the 
balance  due,  against  those  defendants  named 
in  the  judgment  as  being  personally  liable  for 
the  payment  of  the  debt  without  any  order 
from  the  court.    Leviston   v.    Sxcan,  33  Cal. 
480.   When  docketed,  and  not  till  thon,  it  be- 
comes a  lien  under  the  statute.  Chapin  v.  BrO' 
der,  16  Cal.  422;  Hunt  v.  Dohrs,  39  Cal.  301 
But  the  lien  does  not  attach  till  after  a  sale, 
and   deficiency  reported,    even  though   the 
judgment  is  docketed   when  first  rendered. 
Hmerd  v.  SmUh,  50  Cal.  611.     There  can  be 
no  personal  judgment  against  a  person  who 
merely  mortgages  to  secure  another  debt,  but 
makes  no  promise  to  pay. 

A  mortgage  does  not  bind  the  mortgagor 
personally  to  perform  the  act  for  which  it  is  a 
security,  unless  there  is  an  express  covenant 
therein  to  that  effect  C.  C.  2928;  Van  Orden 
v.  Durham,  36  Cal.  141.  If  the  sheriff  reports 
a  deficiency  greater  than  exists,  and  the  clerk 
dockets  a  judgment  for  thedeficiencv  reported, 
the  remedy  ot  the  party  injured  is  ^y  motion 
in  the  action.  He  cannot,  in  a  collateral  action, 
question  the  validity  of  the  proceedings  in  the 
loreclosure  suit.  MUler  v.  Sharp,  49  Cal.  233. 
The  omission  of  the  words  "be  sold,"  in  a 
judgment  of  foreclosure,  after  the  description 
of  the  premises,  is  a  mere  clerical  error,  which 
will  not  affect  the  judgment.  Moore  v.  Semvle, 
11  Cal.  360.  A  judgment  for  the  principal  of 
a  note  secured  by  mortgage  before  the  princi- 
pal becomes  due,  and  an  order  for  the  sale  of 
the  mortgaged  premises  for  its  payment,  is 
erroneous  (and  see  728).  Judgment  may  be 
had  for  the  sale  of  so  much  of  the  premises  as 
may  be  necessary  to  satisfv  the  interest  due. 
Hunt  v.  Dohrs,  39  Cal.  304;  and  see  Taggart 
v.  S.  A.,  etc,  Co.,  18  Cal.  460. 

Where  parties  claiming  adversely  by  para- 
mount title  are  in  possession,  the  decree  must 
be  limited  to  a  sale  of  the  rights  and  interests 
which  the  mortgagor  possessed,  and  the  pur- 
chaser must  assert  his  right  to  the  possession 
by  the  ordinary  action  of  ejectment.  San 
Francisco  y.  Lawton,  21  Cal.  694.  The  court 
may  by  the  judgment  determine  the  Iwun- 
danes  of  the  mortgaged  property.  Doe  v. 
Vallejo,  29  Cal.  388.  Where  satisfaction  has 
been  duly  entered  on  record,  a  decree  of  fore- 
closure without  at  the  same  time  setting  aside 
the  satisfaction  of  the  mortgage  is  erroneous. 
Jtussell  v.  Mixer,  39  Cal.  604.  Where  an  as- 
signment of  a  note  and  mortgage  has  been 
made  to  plaintiffs  to  indemnify  them  as  sure- 
ties on  a  oail  bond  for  the  assignor,  and  where 
suit  is  then  pending  on  such  w)nd  it  is  proper 
for  them,  as  such  assignees,  to  institute  suit 
on  the  note  and  mortga^,  and  a  decree  of 
foreclosure  in  such  case,  with  directions  to  i>ay 
the  money  into  court,  to  await  the  further  de- 
cree of  the  court,  is  proper,  or  at  least  there  is 
no  error  in  such  a  decree  to  the  prejudice  of 
the  defendants.  Hunter  ds  Davis  v.  Levan  and 


330 


Chap.  I.l 


Foreclosure. 


§726 


W^e,  11  Cal.  11.  The  title  ordered  to  be  sold 
is  only  the  title  which  was  held  by  the  mort- 
gagor, and  that  rule  is  applicable  in  all  fore- 
dosHre  cases,  except,  perliaps,  when  facts  of 
an  equitable  character  are  stated  which  show 
that  a  title  acquired  by  the  vendee  of  the 
mortgagor  should  also  be  subject  to  the  lien 
of  the  mortgage.  Kreichhaum  v.  Melton,  49 
Cal.  54. 

A  mortgagee  may  enforce  his  mortgage  as 
f^instthe  land,  notwithstanding  the  personal 
liability  of  the  mortgagor  may  be  barred  by  a 
discharge  in  insolvency.  Christy  v.  Dana,  42 
Cal.  174.  But  a  personal  judgment  cannot  be 
rendered  for  costs  against  a  person  claiming 
an  interest  subsequent  to  the  mortgage  who 
has  been  discharged  in  insolvency.  Lunmg  v. 
Bmdy,  10  Cal.  266.  If  the  owner  of  real  estate 
mortgages  the  same  to  secure  his  debt,  and 
the  mortgagee  forecloses,  and  after  decree  of 
sale  the  mortgagor  and  mortgagee  make  an 
agreement  in  writing  that  an  order  of  sale 
shall  not  issue  for  a  period  named,  and  that 
the  mortgagee  may  enter  into  possession  of 
the  premises  and  collect  the  rents,  and  apply 
them  to  the  satisfaction  of  the  decree,  the 
agreement  amounts  to  an  assignment  of  the 
rent«  to  the  mortgagee  during  the  period 
named,  unless  the  decree  is  sooner  satisfied, 
and  during  said  period  a  court  of  equity  will 
not  permit  the  mortgagor  to  assert  liis  legal 
title,  or  to  disturb  the  mortgagee  in  his  posses- 
sion. 

Even  if  the  period  has  expired,  a  court  of 
equity  will  not,  on  account  ot  that  fact  alone, 
wnile  the  debt  remains  unpaid,  permit  the 
mortgagor  or  his  grantee  to  turn  the  mort- 
^gee  out  of  possession.  Frink  v.  Le  Roy^  49 
Cal.  314.  If  there  is  a  defect  in  the  judgment 
for  want  of  parties  or  otherwise,  the  remedy 
is  by  motion,  and  not,  at  least  within  the  six 
months  allowed  by  473,  by  suit  in  eauity. 
Aldrich  v.  Stephens,  49  CaL  676;  ana  see 
473  n.  p.  227. 

The  decree  of  foreclosure  does  not  cut  off 
the  rights  of  the  mortgagor  until  the  execu- 
tion of  the  sheriff's  deed  (as  to  which  see  703 
and  notes).  Until  that  time  the  mortgagor 
has  an  interest  which  may  be  disposed  of  for 
his  debt«.  Macovich  v.  Wemple,  16  Cal.  105; 
and  see  542  u.  There  is  nothing  improper  or 
irregular  in  the  issuance  of  a  second  order  of 
sale,  the  first  not  having  been  executed. 
Sh^yres  v.  ScoU  /?.  fT.  Co.,  17  Cal.  628.  The 
sheriff  does  not  take  notice  of  the  orders  and 
judgments  of  the  courts  without  process,  and 
there  is  no  exception  in  foreclosure.  Heyman 
V.  Babcock,  30  Cal.  369. 

Where  an  action  was  to  foreclose  three 
mortgages,  two  of  which  were  on  the  same 
parcel  of  land,  and  none  other,  while  the 
third  was  also  on  that  parcel  and  on  an  ad- 
joining parcel,  and  the  decree  foreclosed  the 
three  mortgages  on  the  first  parcel,  but  omit- 
ted to  foreclose  the  third  mortgage  on  the 
second  parcel,  and  ordered  a  pei-sonal  judg- 
ment a^inst  the  mortgagor  for  the  den- 
ciency,  if  there  was  one,  the  mortgagor  ap- 
pealed, and  made  the  point  that  under  this 
section  there  can  be  no. personal  judgment 
for  the  deficiency,  until  the  mortgage  security 
has  been  entirely  exhausted.  But  the  court 
held  that  by  the  foreclosure  the  mortgage  was 
merged  in  the  judgment,  and  a  new  action 


could  not  be  maintained  to  foreclose  the  mort- 
gage as  to  the  omitted  lot.  A  mortage  can- 
not be  foreclosed  by  piecemeal  in  tliat  way, 
and  the  legal  effect  of  omitting  from  a  decree 
of  foreclosure  a  portion  of  the  mort^ged 
premises  is  a  waiver  of  the  mortgage  hen  as 
to  that  portion.  The  mortgagor  therefore 
could  not  complain  of  the  decree.  Mascarel  v. 
JRqffour,  March  20,  1876. 

Uens.    See   "Pledges/'  infra,  and  1190- 
1206. 

LimitatlonB,  statute  ol  A  second  mort- 
gagee in  a  suit  on  the  first  mortgage  can  in- 
terpose a  plea  of  the  statute;  this  is  an  excep- 
tion to  the  general  rule  that  a  plea  of  the 
statute  is  a  personal  privilege.  Lora  v.  Morris, 
18  CaL  482;  McCarthy  v.  White,  21  Cal.  495. 
And  he  may  intervene  for  this  purpose.  Cm- 
ter  V.  Browne,  23  Cal.  143.  The  entry  of  the 
mortgagee  into  possession  (744  n. )  gives  him 
no  greater  rights,  nor  for  a  greater  length  of 
time,  than  he  would  have  had  without  such 
entry.  Cunningham  v.  Hawkins,  24  Cal.  408. 
If  a  mortgagee  accept  payment  of  the  debt 
after  the  statute  has  run  upon  it,  the  debt 
bein^  extinguished  by  the  payment,  the  land 
is  disincuinbered  by  the  direct  force  of  the 
fact,  and  no  bill  to  redeem  is  necessary  or 
possible.  Millard  v.  Hathaway,  27  Cal.  146. 
if  one  of  three  mortgagors  leaves  the  State, 
and  the  note  becomes  oarred  as  to  the  two 
who  remain,  the  lien  of  the  mortgage  is  also 
barred  as  to  the  latter's  interest,  and  it  can 
only  be  enforced  against  the  interest  of  the 
other.  Low  v.  Allen,  26  Cal.  141. 

A  note  payable  six  months  after  date,  with 
interest  payable  monthly  in  advance,  con- 
tained the  following  clause:  ''In  case  the 
said  interest,  or  any  portion  thereof,  should 
become  due  and  remain  unpaid  after  demand, 
then  the  mortgage  given  by  me,  of  even  date 
herewith,  which  is  given  to  secure  the  pay- 
ment of  this  note,  may  be  foreclosed,"  etc., 
and  the  mortgage  contained  a  provision  by 
which  the  mortgagee  was  "empowered  to 
foreclose  said  mortgage  according  to  the  pro- 
visions in  said  note  contained;"  and  it  was 
held  that  the  prompt  payment  of  the  interest 
did  not  prolong  the  time  of  payment  beyond 
the  time  specified  in  the  note;  and  that  an 
action  not  commenced  within  four  years  after 
the  expiration  of  six  months  from  the  date  of 
the  note  was  barred.  Pendleton  v.  Rowe,  34 
Cal.  149. 

An  action  cannot  be  maintained  to  enforce 
a  mortgage  ^iven  to  secure  a  note,  if  at  the 
time  the  action  is  commenced  more  than  four 
years  have  transpired  since  the  note  fell  due, 
and  this  fact  appears  on  the  face  of  the  com- 
plaint, or  the  statute  is  pleaded.  Wormouth  v. 
Hatch,  33  Cal.  121. 

The  right  of  the  mortgagee  to  maintain  an 
action  on  the  debt  and  to  enforce  the  lien 
of  the  mortgage  given  to  secure  it,  and  the 
right  of  the  mortgagor  to  maintain  an  action 
for  the  redemption  of  the  property  (346-7) 
from  the  lien  of  the  mortgage,  are  reciprcKial; 
and  when  one  is  barred  by  the  Statute  of  Limi- 
tations the  other  is  alsooarred.  Arrington  v. 
Liscom,  34  Cal.  365;  Espinosa  v.  Gregory,  40 
Cal.  62.  Where  the  debt  is  not  evidenced  by 
a  written  contract,  either  in  the  mortgage^  or 
by  a  separate  instrument,  the  Statute  of  Lim- 
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itations  does  not  operate  as  a  payment  or  dis- 
charge of  the  debt,  and  the  mortga£[ee  still 
has  the  right  to  enforce  any  richt  ol  action 
arising  out  of  the  contract  of  the  mortgagor 
not  barred  by  the  statute.  His  right  to  a 
personal  judgment  against  the  mortgagor  is 
oarred.  Union  }V.  Co.  v.  Murvhv's  F.  F.  Co., 
22  Cal.  631.  If  a  mortgagor,  hefore  the  ma- 
turity of  the  note,  conveys  the  mortgaged 
lands  to  a  third  person,  and  while  the  note  is  yet 
underdue  gives  an  acknowled^ent  in  writ- 
ing to  the  holder  that  the  note  is  a  subsisting 
contract  against  him,  and  he  thereafter  ac- 
cepts a  conveyance  from  the  third  person  of 
the  lands  before  time  has  run  on  the  note  as 
extended,  and  thereafter,  but  while  the  note 
as  extended  is  yet  underdue,  conveys  the  land 
to  a  stranger,  tne  lands  in  the  hands  of  this  last 
grantee  are  affected  by  the  written  acknowl- 
edgment. The  moment  the  title  revested  in 
him  the  mortgagor  held  the  land  subject  not 
merely  to  the  note  and  mortgage  as  originally 
written,  but  as  security  for  four  years  ensuing 
the  date  of  the  last  acknowledgment;  and 
the  stranger  claiming  under  him  by  subse- 
quent conveyance,  stood  in  his  shoes,  holding 
tlie  land  subject  to  the  mortgage  as  extended: 
Lent  V.  Morrill,  25  Cal.  498;  but  against  sub- 
sequent incumbrancers  or  a  subsequent  holder 
of  the  equity  of  redemption,  the  mortgagor  has 
no  power  by  stipulation  to  prolong  the  time  of 

Sayment  or  in  any  manner  to  increase  the  bur- 
ens  on  the  mortgaged  premises:  Ltord  v. 
Morris,  18  Cal.  482;  McCarthy  v.  White,  21 
Cal.  495;  Lent  v.  Morrill,  25  Cal.  600;  Low  v. 
Allen,  26  Cal.  141;  L^  v.  Shear,  26  Cal.  361; 
Barber  v.  Babel,  36  Cal.  11;  Sichel  v.  Carrillo, 
42  Cal.  493;  nor  can  he  prolong  it  by  absent- 
ing him<ielf  from  the  State.  Wood  v.  Good- 
fdlow,  43  Cal.  189.  If  a  mortgagee  leaves  his 
mortgage  with  another  who  has  a  subsequent 
mortgage  upon  the  same  land,  and  makes  him 
his  attorney-in-fact,  with  knowledge  of  such 
subsequent  mortgage,  with  power  to  collect 
and  receive  the  interest,  but  without  the 
attorney-in-fact  undertaking  the  trust  of  en- 
forcing the  collection  of  the  mortgage,  and  the 
mortgage  becomes  barred  by  the  statute,  the 
attorney-in-fact  has  not  been  guiltv  of  such 
fraud  as  will  preclude  him,  whenmaae  a  party 
to  a  suit  afterwards  brought  to  foreclose  the 
mortgage,  from  taking  advantage  of  the  Stat- 
ute of  Limitations  to  prevent  tne  same  from 
having  priority  over  bis  subsequent  mortgage. 
Lent  y.  ^hear,  26  CaL  361. 

Ziis  pendens,  409  and  notes. 

Marshaling.  Where  a  mortgage  covers 
two  lots,  and  the  mortgagor  conveys  one  of 
them,  with  a  covenant  of  warranty  against 
his  own  acts,  the  purchaser  would  be  entitled 
to  be  reimbursed  by  the  mortgagor;  so  the 
mortgagor  cannot  complain  that  the  decree  of 
foreclosure  orders  the  sale  of  the  unconveyed 
lot  for  the  payment  of  the  mortgage  debt;  a 
mortgagee  without  notice  can  have  all  the  lots 
subjected  to  the  payment  of  his  debt.  Cheever 
V.  Fair,  5  Cal.  337.  Where  there  is  a  lien  on 
different  parcels  of  land  for  the  payment  of 
the  same  debt,  and  some  of  these  lands  still 
belong  to  the  nmn  who,  in  equity  and  justice, 
ought  to  pay  the  debt,  and  other  parcels  have 
been  transferred  by  him  to  third  persons,  his 
part  of  the  land,  as  between  himself  and  them^ 


is  first  chargeable  with  the  debt.  1  Story  Eq. 
223;  2,  page  300;  8  Id.  182.  This  principle 
applies  with  equal  force  to  the  case  of  a  surety 
Avhose  property  is  pledged  by  a  subsequent 
conveyance  to  answer  the  debt  of  the  princi- 
pal. Bqun  V.  Reynolds,  11  CaL  20.  Seven 
shares  of  stock  in  a  company  were  pledged 
by  defendant  to  plaintiff  as  security  for  a  note. 
At  another  time  twenty  more  snares  were 
pledged  as  security  for  another  note.  The 
judgment  was  held  erroneous  so  far  as  it  or- 
dered a  sale  of  the  stock  in  gross,  and  an 
application  of  the  proceeds  to  the  entire  in- 
debtedness. Mahoney  v.  CaperUm,  15  Cal. 
313. 

Mortgage  genercdiy.  Mortga^  is  a  con- 
tract by  which  specific  property  is  hypothe- 
cated for  the  jiertormance  of  an  act,  without 
the  necessity  of  a  change  of  possession.  C.  C. 
2920.  Every  transfer  of  an  interest  in  prop- 
erty, other  than  in  trust,  made  onlv  as  a  se- 
curity for  the  performance  of  another  act,  is 
to  be  deemed  a  mortgage,  except  when  in  the 
case  of  personal  property  it  is  accompanied 
by  an  actual  change  of  possession,  in  which 
case  it  is  deemed  a  pledge.  C.  C.  2924.  A 
mortgage  is  a  lien  upon  everything  that 
would  pass  by  a  grant  of  the  property.  C.  C, 
2926.  As  to  legal  title,  absolute  conveyances 
with  defeasance,  and  possession  by  mortga- 
gee, see  744  n.  The  doctrine  in  this  State  is, 
that  the  mortg^e  is  a  mere  security  incident 
to  a  debt.  McMillan  v.  Richards,  9  CaL  409; 
BenneU  v.  Taylor,  5  Cal.  502.  It  does  not 
pass  the  fee  nor  give  a  right  of  entiv,  before 
or  after  condition  broken:  Mackv,  netzlar,  39 
Cal.  254;  therefore  a  vendee  of  a  mortgagor 
whose  deed  was  recorded  before  suit,  cannot 
be  ousted  by  a  purchaser  under  a  foreclosure, 
unless  the  former  was  made  a  party.  HaJfUy 
Y.  Maier,  13  Cal.  13.  It  is  not  of  the  essence 
of  the  deed,  whether  the  debt  is  evidenced  by 
one  form  of  contract  or  another,  so  long  as 
there  is  a  debt  intended  to  be  secured.  Blank- 
man  v.  VaUejo,  15  Cal.  643.  If  a  mortgage 
in  writing  expressly  declares  and  recites  an 
indebtedness,  this  is  sufficient  evidence  of  the 
indebtedness  in  a  foreclosure  suit.  No  law 
requires  any  note,  bond,  or  the  like,  in  addi- 
tion to  such  mortgage.  Whitney  v.  Buckman, 
13  Vfil  536.  The  invalidity  of  the  mortgage 
does  not  invalidate  the  debt.  Shaver  v.  Bear 
R.,  etc.,  Co.,  10  Cal.  401.  It  is  not  necessary 
that  literal  exactness  should  be  used  in  de- 
scribing the  indebtedness  in  the  security. 
Where  the  deed  did  not  purport  to  describe 
the  interest  which  was  to  become  due  on  the 
note,  but  it  clearly  showed  that  it  bore  inter- 
est at  some  rate,  and  payable  at  some  time  or 
times,  this  was  held  sufficient  to  put  a  subse- 
quent incumbrancer  on  inquiry  as  to  tpkat  the 
rate  of  interesi  and  the  time  or  times  of  its 
payment  were.  Rieketson  v.  Rkhardton,  19 
Cal.  350,  352.  See  Richards  v.  Holmes,  18 
How.  143. 

A  mortgagor's  lease  does  not  bind  the  mort- 
gagee where  the  lessee  has  notice  of  the  mort- 
gage, actual  or  constructive,  and,  of  course, 
it  does  not  bind  the  purchaser  at  a  foreclosure 
sale  any  more  than  the  mortgagee,  but  it  is 
binding  on  the  mortgagor.  SfeDermott  v. 
Burke,  16  Cal.  589.  A  mortgage  knowingly 
and  intentionally  given  and  taken  for  a  larger 
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amount  than  is  due,  and  not  as  security  for 
future  advances,  is  h-audulent  as  against  the 
other  creditors  of  the  mortgagor;  but  a  mort- 
gage given  in  good  faith,  in  whole  or  in  part, 
to  secure  future  advances,  whether  the  ob- 
ject be  expressed  in  the  mortgage  or  not,  is 
valid  to  the  extent  of  the  lien  therein  ex- 
pressly created.  It  must  show  upon  its  face 
the  utmost  amount  intended  to  be  secured, 
bat  it  need  not  show  whether  that  amount 
represents  an  existing  debt  or  future  advances. 
TuUy  V.  ffarhe,  35  Cal.  309.  That  property 
mortgaged  is  so  indefinitely  described  as  not 
to  pass  title  by  sale  on  foreclosure,  is  no  ob- 
jection to  the  enforcement  oi  the  mortgage 
against  the  mortgagor.  Whitney  v.  Buchman^ 
13  Cal.  536.  Whatever  the  effect  of  the  sale 
under  such  a  description,  the  mortgagor  can- 
not complain.  Anna  Tryon  v.  SxUUm,  13  Cal. 
490.  An  agreement  in  writing  to  give  a 
mortgage,  or  a  mortgage  defectively  executed, 
or  an  imperfect  attempt  to  create  a  mortgage, 
or  to  appropriate  specitic  property  to  the  dis- 
charge of  a  particular  debt,  wul  create  a  mort- 
gage in  equity,  or  a  specific  lien  upon  the 
property  so  intended  to  oe  mortgaged.  1  -4  m. 
Lead,  Cases  in  EquUyy  510;  Howe's  Case,  1 
Paige,  125;  Daggett  v.  Rankin,  31  Cal.  321; 
Love  V.  8.  N,  L.  W.  dt  M,  Co.,  32  Cal.  649;  in 
which  latter  case  an  attorney-in-fact  executed 
a  mortgage  not  in  the  name  of  his  principal. 
HiU  v.  Etdred,  49  Cal.  399.  A  case  of  assign- 
ment of  certificates  to  purchase  a  pre-exist- 
ing debt  is  a  good  consideration  for  a  mort- 
gage.    Frey  v.  Clifford,  44  Cal.  335. 

Parties.  An  allegation  that  a  party  who 
is  made  a  co-defendant  with  the  mortgagor, 
has  or  claims  to  have  some  interest  in  or 
claim  upon  the  mortgaged  premises,  is  suffi- 
cient without  averring  the  character  of  the 
interest.  Foett  v.  Stearns,  28  Cal.  226;  Anthony 
V.  Nye,  30  Cal.  401.  A  defendant  in  a  fore- 
closure suit  cannot  object  that  his  wife,  who 
joined  in  the  execution  of  the  mortgage,  is 
not  made  a  co-defendant  Powell  v.  Ross,  4 
Cal.  197. 

Although  the  foreclosure  of  a  first  mort- 
gage to  which  the  junior  mortgagee  by  a 
deed  recorded  before  suit,  was  not  a  party, 
does  not  affect  the  rights  of  the  latter,  yet 
such  a  foreclosure  is  valid  between  the  holder 
of  the  first  mortgage  and  the  mortgagor,  and 
the  purchaser  at  the  foreclosure  sale  acquires 
the  legal  estate  of  the  mortgagor,  subject 
only  to  the  lien  of  such  junior  mortgagee. 
Subsequent  incumbrancers  are  not  necessary, 
though  proper  parties  to  any  action  to  fore- 
close a  mortgage. 

Ec^ulty  will  Keep  the  legal  title  and  the 
mortgagee's  interest,  although  held  by  the 
same  person,  separate,  whenever  necessary 
for  the  full  protection  of  such  person's  just 
rights.  A  first  mortgagee,  who  obtains  a 
valid  decree  of  foreclosure,  and  becomes  the 

Jmrchaser  at  the  foreclosure  sale,  acquires  the 
egal  title  freed  of  the  first  mortgage  as  a^inst 
the  mort^gor,  and  all  persons  brought  into 
court,  while  asagainst  a  junior  mortgagee,  with 
a  recorded  deed,  as  above  mentioned,  who  was 
not  a  party^  to  the  foreclosure  suit,  he  holds 
the  legal  title  subject  to  both  mortga^s,  and 
this  although  he  still  retains  his  rights  as 
first  mortgagee.  A  subsequent  mortgagee 
has  no  estate  in  the  land  itself  nor  any  hen 


upon  the  land,  except  subject  to  the  prior  lien, 
that  is,  he  has  a  right  to  be  paid  out  of  the 
excess,  which  is,  in  effect,  a  right  to  redeem, 
and  incidentally — if  made  a  party  to  a  fore- 
closure suit — a  ri^ht  to  defend  by  pleading 
the  Statute  of  Limitations,  or  the  invalidity  in 
whole  or  part  of  the  plaintiff's  claim  or  that 
it  is  paid.  Whenever  a  subsequent  mortgagee 
files  a  bill  to  redeem  the  former  mortgage,  or 
to  redeem  the  former  and  to  foreclose  his  own, 
he  may  allege  and  show  that  the  claim  of  the 
prior  mortgagee  has  been  exaggerated,  or  any 
other  kindred  fact  which  wiU  increase  the 
fund.  No  decree  in  a  proceeding  to  which  he 
is  not  made  a  party  can  deprive  a  mort- 
gagee of  the  right  of  relief,  by  showing 
that  an  apparent  prior  incumbrance  is  fraudu- 
lent and  not  supported  by  any  consideration. 
A  junior  mortgagee  possesses  the  right  to  ex- 
tinguish the  senior  incumbrance;  and,  b^ 
whatever  mode  he  may  elect  to  exercise  this 
right,  it  operates  as  a  satisfaction  of  the  claim 
of  the  prior  mortgage,  and  a  release  from  his 
lien. 

Although  a  subsequent  mortgagee  ma^  bring 
his  action  against  the  mortgagor  without 
making  the  prior  incumbrancer  a  party,  no 
decree  in  the  suit  can  affect  the  prior  incum- 
brancer, whose  rights  are  paramount,  llie 
right  of  the  subsequent  mortgagee  as  against 
the  purchaser  at  the  foreclosure  sale  under  the 
first  mortgage,  is  a  right  to  redeem.  A  suit 
of  foreclosure  as  against  a  younger  mortgagee 
is  a  suit  to  cut  off  the  right  of  redcm{)tion; 
when,  therefore,  the  younger  mortgn gee  hold- 
ing a  recorded  deed  is  not  made  a  party,  his 
rignt  to  redeem  is  unaffected  by  a  decree  of 
foreclosure  and  a  sale  under  it.  A  purchaser 
at  a  foreclosure  sale  who  voluntarily  discharges 
a  junior  mortgagee,  is  not,  as  a  matter  of  law, 
thereby  subrogated  to  all  the  rights  which  the 
junior  mort^gee  ever  had  agaiust  the  mort- 
gagee; but  if  entitled  to  suorogation  at  all, 
only  to  such  right  as  the  junior  mortgagee  has 
at  the  time  of  the  payment  of  his  mortgage 
debt.  Carpentier  v.  Brenham,  40  Cal.  221. 
The  general  rule  is,  that  all  persons  benefi- 
cially interested  in  the  estate  mortgaged,  or  in 
the  demand  secured,  should  be  made  parties. 
It  is  not,  however,  absolutely  essential,  and 
where  the  value  of  the  property  is  less  than 
the  mortgage,  it  may  be  unimportant  to  the  first 
mortgagee  to  make  subsequent  incumbrancers 
and  grantees  parties.  The  equity  of  redemp- 
tion of  a  subsequent  incumbrancer  who  has 
been  made  a  party,  is  by  the  decree  taken 
away,  leaving  only  the  statutory'  right,  701. 
Montgomery  v.  Tutt,  11  CaL  307;  (Jamble  v. 
Voll,  15  Cal.  510;  San  Francisco  \.  Lawton,  18 
Cal.  473;  Burton  v.  Lies,  21  Cal.  91 ;  Carpentier 
v.  Williamson,  25  Cal.  163;  Skinnei-  v.  Bj^ck, 
29  Cal.  255;  Bludworth  v.  Lake  (No.  1),  33 
Cal.  264 

When  there  are  several  subsequent  incum- 
brancers who  have  been  duly  served  with  pro- 
cess and  suffered  default,  and  one  who  nas 
not  been  served,  and  it  appears  that  the  prop- 
erty sold  under  the  decree  for  a  sum  less  than 
the  amount  due  upon  the  mortgage,  and  no 
question  as  to  the  regularity  or  fairness  of  the 
sale  is  made,  the  defendants  so  served  are  not 
in  a  position  to  complain  that  their  co-defend- 
ant was  not  properly  served.  Montycmery  v. 
TuU,  11  Cal.  307.    Where  prior  incumbrancers 
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are  made  parties,  it  is  only  for  the  purpose  of 
liquidating  the  amount  of  their  demands,  and 
paving  them  out  of  the  proceeds  of  the  sale. 
Adverse  titles  to  the  premises  held  by  parties 
claiming  by  conveyance  from  the  mortgagor 
prior  to  the  mortgage,  or  from  third  parties 
prior  or  subsequent  to  the  mortgage,  are  not 
the  proper  subjects  of  the  suit.  San  Francisco 
V.  Lawlon,  18  CaL  473. 

In  an  action  to  foreclose  a  mortgage  a  sub- 
seouent  incumbrancer,  if  a  proper  party,  is  en- 
titled to  iiave  an  appropriate  provision  in  the 
decree  as  to  the  disposition  of  the  surplus,  if 
any.  Ward  v.  McNaughlon,  43  Cal.  159.  A  sub- 
sequent mortgagee  who  has  been  made  a  party 
toan  action  f oreclosinga  prior  mortage,  cannot 
maintain  a  separate  action  to  enjoin  a  sale  un- 
der the  judgment  and  to  be  subrogated  to  the 
rights  of  the  plaintiff  on  the  ground  of  a  ten- 
der of  the  amount  due  on  the  judgment;  his 
remedy  is  by  motion  in  the  action.  The  court 
has  full  power  on  motion  by  a  subsequent 
mortgagee,  who  is  a  party,  to  subrogate  him  to 
the  rights  of  the  judgment  creditor,  or  to  enter 
a  discharge  of  the  lien  of  the  judgment,  or  to 
prevent  a  sale,  or  to  enter  a  satismction  of  the 
judgment  upon  a  proper  showing  being  made. 
Ketchtim  y.  Crippin,  37  Cal.  223.  Where  a 
mortgage  is  given  to  secure  the  separate  debts 
of  several  persons  as  mortgagees,  it  is  a  sev- 
eral security,  and  may  be  enforced  by  each 
creditor,  as  in  the  case  of  a  separate  mortgage; 
but  where  other  parties  are  interested  in  the 
property,  the  court  will  require  them  to  be 
brought  in  before  ordering  a  sale  or  foreclosure. 
Where,  in  such  a  case,  the  complaint  avers 
that  the  other  mortgagees  are  no  longer  inter- 
ested, and  they  are  not  parties,  demurrer  for 
defect  of  parties  does  not  lie.  TyUr  v.  Yreka 
WaUr  Co.^  14  CaL  212,  A  judgment  creditor 
whose  judgment  lien  is  subject  to  the  lien  of 
a  prior  mortgage  and  is  recorded,  is  not  con- 
cluded, nor  are  his  rights  affected  by  a  decree 
of  foreclosure  of  the  mortgage  unless  he  was  a 
party  thereto.  Kearsing  v.  KiUan^  18  Cal. 
493;  and  see  where  judgment  debtor  dead, 
1505.  When  a  judgment  creditor's  equitable 
right  of  redemption  is  not  cut  off  by  foreclo- 
sure, he  may,  during  the  period  that  his 
judgment  is  a  lien  upon  the  premises,  sell  un- 
der an  execution,  and  purchase  the  legal  title 
of  the  mortgagor,  and  assert  his  right  of  re- 
demption at  any  time  within  the  period  al- 
lowed by  the  Statute  of  Limitations.  Alex- 
ander V.  Greenwood,  24  Cal.  505.  An  injunc- 
tion should  not  be  granted  to  restrain  the 
mortgagor  from  selling  the  mortgaged  prop- 
erty pending  proceedings  to  foreclose  a  mort- 
gage. Breon  v.  SirelUz,  48  Cal.  645.  Where 
thirteen  jiersonsmade  a  joint  and  several  prom- 
issory note,  payable  to  three  of  their  number, 
and  all  joined  m  the  execution  of  a  mortgage 
to  secure  the  payment  of  the  note  (the  plaintiffs 
being  both  payors  and  payees  in  tne  note, 
mortgagors  and  mortgagees  in  the  mortgage), 
and  the  payees  brought  suit  against  the  others 
on  the  note  and  for  a  foreclosure  of  the  mort- 
gage, it  was  held  that  plaintiffs  were  entitled 
to  a  judgment  of  foreclosure.  McDowell  v. 
Jacobs,  10  Cal.  387. 

There  can  be  no  doubt  that  a  mortgagee 
can  make  a  bona  fide  purchase  of  the  mort- 
gagor's title.  Courts  view  with  jealousy  and 
suspicion  any  dealings  between  the  mortgagor 


and  mortgagee  to  extinguish  the  title  of  the 
former;  but  if  it  be  fair  and  honest  on  the 
part  of  the  mortgagee,  the  purchase  will  not 
be  disturbed.  Green  v.  BviiUr,  26  Cal.  601.  A 
purchaser  from  the  mortgagor,  whose  deed 
was  unrecorded  before  the  foreclosure  suit,  is 
bound  by  the  judgment  without  being  a  party. 
Aldrich  v.  Stepliena,  49  Cal.  676. 

Whether  a  party  buying  an  equity  of  re- 
demption, subject  to  a  mortgage,  assumes  the 
payment  of  the  mortgage  debt,  see  2  Denio, 
598;  16  Barb.  21;  7  Paige,  591-4;  Id.  248.  If 
he  does,  no  one  but  the  vendor  or  his  mort- 
gagee could  enforce  the  obligation.  Brown  v. 
Winter,  14  CaL  34.  Bringing  in  fresh  parties, 
389. 

Partners.  Three  partners  held  in  com- 
mon the  legal  title  to  certain  partnership 
property;  the  partnership  was  indebted  in  an 
amount  equal  to  if  not  exceeding  the  value  of 
the  assets;  one  of  the  partners,  for  the  pur- 
pose of  securing  his  individual  debt,  mort- 
gaged to  his  creditor  his  undivided  third  of 
the  partnership  property;  the  whole  imrtner- 
ship  property  was  afterwards  sold  by  the 
three  partners  to  pay  the  partnership  debts, 
and  the  individual  creditor  foreclosed.  The 
court*  said  that,  in  Conroy  v.  Woods,  13  Cal. 
626,  the  court  held  that  the  rights  of  partner- 
ship creditors,  in  respect  to  partnership  prop- 
erty, were  prior  to  tnose  of  individual  credi- 
tors; and  that  it  was  competent  to  the  partners 
and  their  creditors  who  might  intei-vene  to 
secure  the  payment  of  the  partnership  debts 
due  to  them  to  allege  and  prove  that  the 
mortgaged  property  was  partnership  property, 
and  niat  it  was  necessary  it  should  be  em- 
ployed in  the  payment  of  partnership  debts 
accruing  previous  to  the  mortgage,  and  there- 
upon to  have  the  same  appropriated  to  that 
object,  and  that  the  right  still  subsisted  after 
the  sale,  and  might  be  asserted  in  defense  of 
the  foreclosure  suit  by  a  separate  creditor,  to 
subject  the  property  to  the  payment  of  -his 
debt,  the  purchaser  of  the  assets  for  that 
purpose  representing  both  the  partners  and 
the  creditors  whose  debts  he  has  paid  or  be- 
come responsible  for.  Jones  v.  Parsons,  25  Cal. 
105. 

Personal  property,  mortgage  ol  A  mort- 
gagee of  personal  property,  when  the  debt  to 
secure  which  the  mortgage  was  executed  be- 
comes due,  may  foreclose  the  mortgagor's 
right  of  redemption  by  a  sale  of  the  property, 
made  in  the  manner  and  uiwn  the  notice  pre- 
scribed by  the  title  on  '^pfedge"  (C.  C.  2986- 
3011),  or  by  proceedings  uncfer  the  Code  of 
Civil  Procedure.  C.  C.  2967. 

Place  of  trial,  392. 

Pleading  generally,  426  n.,  437  n. 

Pleading  written  document,  447-9. 

Pledges  and  liens.  Instead  of  selling 
property  pledged,  a  pledgee  may  foreclose  the 
right  of  redemption  by  a  judicial  sale  under 
the  direction  of  a  competent  court;  and  in 
that  case  may  be  authorized  by  the  court  to 
purchase  at  the  sale.  C.  C.  3011.  By  act  ap- 
proved April  4,  1870  {Stats.  1870,  p.  723),  giv- 
ing proprietors  of  stables,  ranches,  etc,  a  lien 
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on  live  stock  pastured  under  contract  with 
the  owners,  such  proprietors  were  to  have 
power  to  proceed  and  collect  such  debts,  and 
foreclose  such  liens  in  the  same  manner  as 
other  debts  and  liens  upon  other  personal 
property  in  civil  actions.  This  statute  does 
not  seem  ever  to  have  been  repealed.  Where 
plaintiffs  loaned  defendant  $5000  in  gold  coin, 
and  took  his  note  therefor,  aiid  as  collateral 
security  defendant  indorsed,  transferred,  and 
delivered  to  plaintiffs  a  promissory  note  of  F., 
payable  to  defendant  on  his  order  or  demand; 
a  large  proportion  of  the  debt  remained  due 
to  plaintiffs;  F.  was  in  the  State  of  New 
Yorlc,  and  his  note  was  presented  to  him 
there  for  payment  by  plaintiffs  and  dishonor- 
ed; the  Supreme  Court  held  the  plaintiffs 
entitled  to  a  foreclosure  and  sale  of  the  F. 
note.   Donohoe  v.  Gamble,  38  CaL  340. 

Possession,  mortgagee  in,  744. 

Power  of  sale,  see  "Purchaser,"  infra.  A 
power  of  sale  may  be  conferred  by  a  mortgage 
upon  the  mortgagee,  or  any  other  person,  to 
be  exercised  after  a  breach  of  the  obligation 
for  which  the  mortgage  is  a  security.  C.  C, 
2932.  The  owner  of  tne  mortgaged  premises, 
where  no  power  of  sale  is  embraced  in  the 
mortgage,  cannot,  under  any  circumstances, 
be  cut  off  from  his  estate,  except  by  sale  in 
pursuance  of  the  decree  of  the  court.  Goode- 
now  V.  Ewer,  16  Cal.  468.  Authority  to  exe- 
cute a  conveyance  to  the  purchaser  is  neces- 
sarily incident  to  the  authority  to  sell.  There 
is  nothing  in  the  law  of  mortgages  in  this 
State  which  prevents  the  mortgagor  from  in- 
vesting the  mortgagee  with  a  power  to  sell 
the  premises  upon  default;  and  when  the  sale 
is  conducted  in  accordance  with  the  condi- 
tions of  the  power,  and  is  fairly  made,  a  good 
title  will  pass  to  the  purchaser  upon  its  con- 
summation by  a  conveyance.  4A'en^,  146;  HiU 
on  Mortgages,  chap.  7;  LongwUh  v.  Butler,  3 
Gilm.  32;  Fo^Hy  v.  Sawuer,  17  Cal.  591,  693. 
Where  there  is  a  power  of  sale,  the  mortgagee 
may  resort  to  a  court  of  equity  to  fore- 
close, or  he  may  attain  the  same  ooject  by  a 
fair  public  sale  of  the  property  after  due 
notice  to  the  mortgagor.  Charter  v.  Stevens, 
3  Denio,  33.  The  mortgagor's  right  of  re- 
demption remains  until  foreclosure  by  judicial 
sentence  in  the  one  case,  or  sale,  aner  due 
notice,  in  the  other;  and  this  right  may  be 
enforced  in  equity.  Powell  on  Mortgages,  Sec 
1041;  WUson  v.  Brannan,  2^1  CaL  270. 

Priority.  Where  a  mortgagee  released  a 
mortgage  made  by  two  parties,  and  took  a  new 
mortgage  made  by  one,  to  whom  the  other 
had  meanwhile  sold,  the  new  mortgage  being 
for  a  less  sum,  by  $500  paid  at  the  time,  ana 
bearing  a  different  rate  of  interest,  the  court 
held  it  would  require  clear  evidence  of  fraud 
to  induce  a  court  of  equity  to  interfere,  and 

give  the  mortgage  priority  over  intervening 
ens.  Dingman  v.  Bandall,  13  Cal.  512.  A 
mortgage  given  for  the  price  of  real  property 
at  the  time  of  its  conveyance  has  priority  over 
all  other  liens  created  against  the  purchaser, 
subject  to  the  operation  of  the  recording  laws. 
C.  G.  2898. 


Purchaser.     If  the  plaintiff  purchases  the 
property  at  sheriff'  sale,  he  is  presumed  to 


buy  with  full  knowledge  of  all  defects  in  the 
proceedings  relating  to  service  of  summons. 
StetjUxiehy,  Leese,2i  C&\.  2^5,  A  mort^^e 
who  takes  a  mortgage  to  secure  a  pre-existing 
debt,  and  has  it  recorded,  and  forecloses  it 
and  buys  the  mortgaged  property  at  sheriff's 
sale,  and  applies  the  proceeas  on  his  decree 
without  notice  of  a  previous  unrecorded  deed, 
acquires  a  title  superior  to  that  vested  in  the 
grantee  in  a  previous  unrecorded  deed.  Frey  v. 
Clifford,  44  Cal.  335.  A  mortgagee  who  sells 
under  a  power  contained  in  the  mortgage  and 
becomes  himself  the  purchaser,  indirectly,  by 
having  the  mortgaged  premises  bid  in  for  him- 
self, cannot  hold  it  against  the  mortgagor  if 
the  latter  choses  to  file  his  bill  to  set  aside  the 
sale  or  to  redeem,  provided  this  be  done  within 
a  reasonable  time  after  being  apprised  of  the 
sale.  But  the  sale  is  only  voidable.  The 
legal  title  passes.  Blockley  v.  Fowler,  21  Cal. 
329.  Jacksony.  Dalfsen,  5  J.  R.  43;  Jackson  v. 
Walsh,  14  Id.  407;  Bergen  v.  BenneU,  1  Caine's 
Cases  in  Error,  1;  Sleev.  Manhattan  Company, 
1  Paige's  Ch.  48;  Davoue  v.  Fanning,  2  J.  Ch. 
252;  HcoU  v.  Freehand,  7  Sme.  and  Mar.  409; 
Benham  v.  Eoice,  2  Cal.  407. 

Reoeiver,  564. 

Redeem,  suit  to,  701  and  notes.  A.  ow«i 
B.  a  debt;  to  secure  it  A.  &  C.  jointlv  mort- 
gage to  B.  a  piece  of  land  owned  by  them  in 
common.  Subsequently,  A.  mortgages  his 
undivided  interest  in  the  land  to  secure  a  debt 
to  D.  B.  forecloses  against  A.  &  C,  and 
buys  in  the  whole  land,   not  making  D.  a 

Earty.  The  time  for  statutory  redemption 
aving  expired,  B.  gets  a  sheriff's  deea;  on 
these  facts  it  was  held,  that  D.,  as  subsequent 
mortgagee,  may  redeem  A. 's,  but  not  C.s  in- 
terest in  the  land,  and  that  the  sale  is  final  as 
to  C.  's  interest,  D.  not  being  a  necessary  party 
to  the  foreclosure.  The  redemption-money 
for  A. 's  interest  would  be  the  amount  of  B.'s 
mortgage  debt,  with  interest,  etc.,  less  one- 
half  of  the  purchase-money  of  the  whole 
tract,  sold  as  the  land  of  A.  &  C.  under  the 
foreclosure  sale.  Kirkham  v.  Dujponi,  14 
Cal.  559. 

Although  it  is  common  in  a  bill  to  redeem 
to  state  that  an  offer  to  pay  has  been  made, 
this  is  not  necessary.  A  oill  to  redeem  does 
not  proceed  upon  the  ground  that  the  com- 
plainant has  an  absolute  right  to  a  reconvey- 
ance or  a  cancellation  of  the  mortgage,  because 
the  debt  has  been  paid  or  extinguished  by  a 
tender,  but  it  asks  leave  to  pay  it  as  still  ex- 
isting; and  upon  leave  being  granted,  the 
complainant  usually  is  charged  with  the  costs 
of  the  action.  In  case  any  payments  have 
been  made,  either  directly  or  from  the  rents  of 
the  mortgaged  premises,  it  is  usual  to  ask 
that  an  account  be  taken,  and  for  leave  to  re- 
deem by  paying  any  balance  that  may  be 
found  ciue.  Stapp  v.  Phelps,  7  Dana,  300; 
GoldsmUh  v.  Osborne,  1  Edw.  Ch.  560. 

There  is  no  peculiarity  in  the  laws  of  this 
State  in  reference  to  mortgages  which  takes 
from  a  mortgagor  the  ri^t  to  redeem  which 
exists  in  other  States.  Vauhenspeck  v.  Piatt, 
22  CaL  335.  The  plaintiff  in  an  action  to  re- 
deem professes  that  his  money  is  ready  and 
cannot  complain  when  the  court  limits  him  to 
a  reasonable  time.  Forty-five  days  was  held 
ample  time.    The  proper  judgment  is,  that 
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if  default  be  made,  the  bill  be  dismissed.  Per- 
ine  V.  Dunn,  4  John.  Ch.  141 ;  Bishop  of  Win- 
chester V.  Paine,  11  Ves.  194;  Shannon  v. 
Speers,  2  A.  K.  Marsh.  698;  2  J^rt.  Ch.  Pr. 
199;  Cowing  v.  Rogers,  34  Cal.  653-655.  A 
second  mortgagee,  who  is  not  made  a  party  de- 
fendant in  an  action  foreclosing  the  first  mort- 
gage, is  barred  of  the  right  of  redeeming  from 
a  sale  made  under  the  foreclosure,  unless  he 
commences  his  action  to  redeem  within  four 
years  from  the  time  his  right  of  action  ac- 
crues on  his  debt.  Siter  v.  Jewstt,  33  Cal.  92. 
If  a  bill  by  a  junior  mortgagee  contains  only 
the  usual  averments  in  an  action  to  enforce  a 
mortgage,  and  makes  no  reference  to  any 
prior  mortgage,  etc. ,  the  court  cannot  enter  a  de- 
cree authorizing  him  to  redeem.  Carpentier  v. 
Brenham,  50  Cal.  549.  The  right  of  a  mort- 
gagor to  redeem  springs  from  the  fact  of  the 
execution  and  delivery  of  the  mortgage,  and 
it  is  no  concern  of  the  mortgagee  whether  or 
not  the  mortgagor,  in  point  of  fact,  has  a 
valid  title  to  tne  mortgaged  premises  or  anv 
part  thereof.  Lorenzana  v.  Camarillo,  45  Cal. 
128. 

Redemption  on  execution  sale.     Lands 

sold  under  a  decree  of  foreclosure  are  subject 

to  be  redeemed  in  the  same  manner  as  lands 

%old  under   ordinary  execution.    Harlan  v. 

SmUh,  6  Cal.  174 

Sale,  should  be  public,  694  n. 

Bale,  setting  aside,  473  n. ,  p.  227.  A  purchas- 
er under  the  decree  may  petition  to  be  relieved 
from  his  purchase,  or  tiiat  the  sale  may  he  set 
aside,  where  it  has  been  subsequently  discov- 
ered that  the  court  rendering  the  decree  had 
not  acquired  jurisdiction  of  the  subject-mat- 
ter or  of  persons  having  interests  in  the  prop- 
erty, or  if  for  any  other  reason  the  estate  sold 
would  not  pass,  708.  Boggs  v.  Hargrave,  16 
Cal.  562;  Darvin  v.  Hatfield,  4  Sand.  Sup.  Ct. 
468;  Kohkr  v.  Kohkr,  2  Edw.  Ch.  69;  PoH  v. 
Leet,  8  Paige,  337;  Seaman  y.  Hicks,  8  Id.  655; 
Brown  v.  Jfrost,  10  Id.  243;  Shiveley's  Admrs. 
v.  Jones,  6  B.  Monroe,  275.  But  courts  of 
equity  will  not  grant  relief  in  an  independent 
action  for  mistakes  of  law,  though  tliey  are 


ever  read^  to  grant  relief  from  sales  made 
upon  their  decrees,  where  there  has  beea 
irregularity  in  the  proceedings  rendering  the 
title  defective,  as  well  where  the  purchaser  or 
parties  interested  have  been  misled  by  a  mis- 
take of  law  as  to  the  operation  of  the  decree, 
as  when  they  have  been  misled  by  a  mistake 
of  fact  as  to  the  condition  of  the  property  or 
the  estate  sold«  provided  application  t>e  made 
to  them  in  the  suits  in  which  such  decrees  are 
entered,  within  a  reasonable  time,  and  the 
relief  sought  will  not  operate  to  the  prejudice 
of  the  just  rights  of  others.  Ooodenow  v.Ewer, 
16  Cal.  468;  Aldrieh  v.  Stephens,  49  CaL  676. 
The  court  may  direct  a  sale  to  be  set  aside 
and  satisfaction  to  be  canceled,  and,  perhaps, 
though  this  is  doubted  in  Abadie  v.  Lobero,  % 
Cal.  390,  authorize  a  supplemental  bill  for  a 
resale  of  the  premises,  to  be  filed  and  con- 
ducted in  the  names  of  the  complainants  in 
that  suit,  for  the  plaintifi^s  benefit;  and  direct 
any  other  persons  interested  in  the  premises 
to  be  brought  in  as  parties;  or  it  may  make 
such  other  or  further  order  in  the  matter  as 
will  protect  the  rights  of  all  parties,  and  mete 
out  exact  justice.  Boggs  v.  Hargrave,  16  CaL 
562-6.  More  than  five  years  after  the  sale 
was  held  to  be  an  unreasonable  time.  Hay- 
man  V.  LototU,  23  CaL  108. 

Several  mortgages  or  debts,  install- 
ments, etc.,  728. 

Tax  title.  Where  a  party  made  defendant 
in  a  foreclosure  suit,  as  claiming  some  interest 
in  the  land,  sets  up,  as  a  full  defense,  a  tax 
title,  he  cannot  object,  afterward,  that  equity 
has  no  jurisdiction  over  tax  titles.  Kelsey  v. 
AbboU,  13  Cal.  609. 

Tender,  997  and  notes. 

Vendor'sUen,  426n.,  "Vendor'slien,"p.  170, 
and  supra,  '* Pledges  and  liens."  A  verbal 
agreement  by  a  vendee  to  reconvey  the  laud 
to  the  vendor  if  he  does  not  pay  the  price, 
does  not  prevent  the  vendor  from  enforcing  his 
lien.     Gallagher  v.  Mars,  50  CaL  23. 

"Waste,  745. 


727.  (247.)  If  there  be  surplus  money  remaining  after  payment  of  the 
amount  due  on  the  mortgage,  lien,  or  incumbrance,  with  costs,  the  court 
may  cause  the  same  to  be  paid  to  the  person  entitled  to  it,  and  in  the 
meantime  may  direct  it  to  be  deposited  in  court. 

Deposit  in  court,  573-4,  2104. 

728.  (248.)  If  the  debt  for  which  the  mortgage,  lien  or  incumbrance  is 
held  is  not  all  due,  so  soon  as  suflScient  of  the  property  has  been  sold  to 
pay  the  amount  due,  with  costs,  the  sale  must  cease;  and  afterwards,  as 
often  as  more  becomes  due,  for  principal  or  interest,  the  court  may,  on 
motion,  order  more  to  be  sold.  But  if  the  property  cannot  be  sold  in 
portions,  without  injury  to  the  parties,  the  whole  may  be  ordered  to  be 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid,  there  being 
a  rebate  of  interest  where  such  rebate  is  proper. 

Installments.  Whole  to  become  due  on  and  those  claiming  under  him  have  a  clear 
default  in  one.  Statute  docs  not  run  if  creditor  right  to  bring  an  action  to  foreclose  when  any 
waives  penalty,  312  n.,  p.  105.    The  mortgagee     one  installment  falls  due  and  is  unpaid.  Orat- 
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tan  V.  WiggiM,  23  Cal.  28.  A  judgment  en- 
forcing the  lien  of  the  mortgage  for  one  install- 
ment IS  not  a  bar  to  another  action  to  enforce 
the  lien  of  the  mortgage  for  another  install- 
ment subsequently  falluiK  due.  McDougal  v. 
Downey,  45  CaL  165.  Where  property  was 
mortgaged  to  secure  two  notesfallmg  due  at  dif- 
ferent periods  and  the  mortgage  was  foreclosed 
by  suit  upon  the  note  first  falling  due,  and 
then,  <rfUr  the  period /or  redemption  md  passed, 
but  before  the  sheriff  had  executed  his  deed, 
the  judgment  on  the  first  note  was  paid,  it 
was  held  that  the  payment  of  this  note  left 
the  property  subject  to  the  mortgage  to  se- 
cure the  second  note,  and  that  the  lien  of  the 
mortgage  for  the  latter  could  not  be  displaced 
bv  a  sale  under  junior  incumbrances  (me- 
cnanics*  liens)  in  proceedings  to  which  the 
holder  of  the  second  note  was  not  a  party. 
Hacker  v.  Beas,  18  CaL  650.  Where  the  mort- 
gage is  given  to  secure  more  than  one  note, 
the  indorsee  of  each  note  takes  with  it  a  pro 
rata  portion  of  the  security.  Phelan  v.  Olney, 
6  Cal.  483;  Keyes  v.  Wood,  21  Vt  331;  9  Cow. 
751 ;  17  Seig.  &  Rawle,  404.  A  mortgagee  can 
bv  agreement  fix  the  rights  of  the  several  holders 
of  several  notes,  to  the  mortgage  security,  and 
such  an  agreement  may  be  implied  from  the 
circumstances  of  the  transfer.  Orattan  v.  WiO' 
gins,  23  CaL  25;  Sherwood  v.  Dunbar,  6  Cal. 
63;  Keyes  v.  Wood,  21  Vt  331;  Langdon  v. 
KeUh,  9  Id.  299;  Wright  v.  Parker,  2  Aiken, 


212;  PaUison  v.  Hull,  9  Cowen,  762;  Mc  Vay 
V.  Bloodgood,  9  Porter,  547;  BanJcs  v.  Tarleton, 
23  Miss.  173.  And  where  several  such  notes 
have  been  given  and  are  assigned  to  different 
persons,  and  the  assignee  of  one  note  having 
the  first  right  to  the  oenefit  of  the  mortgage 
security,  forecloses,  such  foreclosure  and  side 
operate  as  an  extinguishment  of  the  mort- 
gage. Grattan  v.  Wiggins,  23  Cal.  16. 

Several  mortgages.  Where  a  plaintiff 
filed  his  bill  to  foreclose  two  mortgages;  one 
of  them  was  due,  the  other  was  not;  both  were 
on  the  same  property,  and  the  averment  of 
the  bill  and  the  finaing  of  the  decree  were 
that  the  property  was  not  divisible;  the  last 
of  these  mortgages  was  due  at  the  time  of  the 
judgment;  the  defendant  offered  to  pay  the 
first  mortgage,  and  tendered  and  deposited 
the  amount  of  it,  but  the  tender  was  not  made 
until  after  the  last  mortgage  was  due.  The 
court  held  that  the  mere  lact  that  the  tender 
was  made  of  the  money  due  on  the  first,  after 
maturitv  of  the  second  mortage,  did  not 
defeat  tnis  right  of  the  plaintiffs  to  enforce 
the  second  mortgage  in  that  action.  The  ju- 
risdiction of  the  court  had  attached,  and  the 
court  should  close  the  controversy  by  settling 
up  all  matters  involved  in  the  litigation.  Haw- 
kms  V.  HUl,  15  CaL  600;  CampbeU  v.  McComb, 
4  Johns.  Ch.  633. 


CHAPTEE  II. 

ACTIONS  FOB   NIJIBANCE,  WASTE,  AND  WnXFUL  TRESPASS,  IN  CERTAIN  CASES,  ON 

REAL  PROPERTY. 


Skc.  731.  Nuisance  defined,  and  actions  for. 

732.  Waste,  actions  for.         ''' 

733.  Trespass    for  cutting  or   carrying 

away  trees,  etc.,  actions  for. 


Sec.  734.  Measure    of   damages    in  certain 
cases  under  the  last  section. 
735.  Damages  in  actions   for    forcible 
entry,  etc,  may  be  trebled. 


731.  (249.)  Anything  which  is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance,  and  the  subject  of  an  action.  Such  action  may  be  brought  by 
any  person  whose  property  is  injuriously  affected,  or  whose  personal  en- 
joyment is  lessened  by  the  nuisance;  and  by  the  judgment  the  nuisance 
may  be  enjoined  or  abated,  as  well  as  damages  recovered. 


Nuisance.  Anything  which  is  injurious 
to  health,  or  is  indecent,  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  or  unlaw- 
fully obstructs  the  free  passage  or  use  in  the 
customary  manner  of  any  navisable  lake,  or 
river,  bay,  stream,  canal  or  basin,  or  any 
public  park,  aquare,  street  or  highway,  is  a 
nuisance.  C.  V.  3479.  A  public  nuisance  is 
one  which  affects,  at  the  same  time,  an  entire 
community,  or  neighborhood,  or  any  consider- 
able namoer  of  persons,  although  the  extent 
of  the  annoyance  or  damage  inflicted  upon  in- 
diTiduaLs  may  be  unequal.  C.  C.  34S0.  Every 
nuisance  not  included  in  the  definition  of  the 
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last  section  is  private.  (7.  C.  3481.  Nothing 
M'hich  is  done  or  maintained  under  the  ex- 
press authority  of  a  statute  can  be  deemed  a 
nuisance.  C.  C.  3482.  Every  successive 
owner  of  property  who  neglects  to  abate  a 
continuing  nuisance  upon  or  in  the  use  of 
such  property,  created  by  a  former  owner,  is 
liable  therefor  in  the  same  manner  as  the 
one  who  £rst  created  it.  (7.  C.  3483.  The 
abatement  of  a  nuisance  does  not  prejudice 
the  right  of  any  person  to  recover  damages 
for  its  past  existence.  C.  C.  3484.  No  lapse 
of  time  can  legalize  a  public  nuisance, 
amounting  to  an  actual  obstruction  of 
public  right.  (7.  (7.  3490.  A  private 
person     may     maintain   an   action    for    a 
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public  nuisance,  if  it  is  specially  injurious 
to  himself,  but  not  otherwise.  (?.  C,  3493. 
The  statute  does  not  take  away  any  common 
law  remedy  in  the  abatement  of  nuisances, 
but  see  eighteen,  ante.  StUes  v.  Laird,  5 
Cal .  1 22.  Actions  for  diversion  of  the  water  of 
ditches  are  in  the  nature  of  actions  for  the 
abatement  of  nuisances,  and.  may  be  main- 
tained by  tenants  in  common  in  a  joint 
action.  A  ditch  to  carry  off  water  rightrally, 
flowing  to  a  mining  claim,  is  as  much  a 
nuisance  as  a  dam  to  flood  it.  Parke  v.  KU- 
hamy  8  Cal.  77.  A  plaintiff  has  a  right  to  an 
injunction  to  stay  a  threatened  injurv  to  his 
right  of  way.  It  \a  the  only  remedy  adequate 
to  his  case.  Tuolumne  W,  Co.  v.  Chapman, 
8  CaL  392 ;  Buckalew  v.  EsteUy  5  Id.  108 ; 
Ramsay  v.  Chandler,  3  Id.  90;  Kittle  v. 
Pfeiffer,  22  Id.  491.  But  an  action  cannot  be 
maintained  to  abate  a  nuisance  till  it  actually 
become  such.  Bear  R,,  etc,,  Co.  v.  Bole*,  24 
Cal.  362.  In  obstructing  a  highway,  whether 
it  is  a  highway  by  water  or  by  land,  the  rights 
of  the  person  whose  use  of  it  is  obstructed 
are  the  same.  Blanc  v.  Klumpke,  29  CaL  158. 
Before  the  Codes  it  was  held  that  a  mere  pur- 
preature  upon  an  arm  or  creek  of  the  sea  was 
not  a  nuisance  so  that  a  court  of  equity 
could  decree  it«  destruction:  People  v.  David- 
son, 30  Cal.  387;  but  a  toUgate  upon  a  high- 
way, belonging  to  the  State  or  the  people,  was 
held  a  nuisance,  and  might  be  abated  as  such. 
El  Dorado  Co,  \,  Davison,  30  Cal.  624.  A 
public  nuisance  may,  as  the  Civil  Code  indi- 
cates, be  a  private  nuisance,  and  a  person 
injured  thereby  may  have  his  action.  Yolo  Co, 
V.  Sacramento,  36  Cal.  195;  Blanc  v.  Klumpke, 
29  Cal.  156.  But  he  can  only  recover  if  he 
has  suffered  damage  peculiar  to  himself.  A 
party  who  is  not  the  original  creator  of  a 
nuisanee,  is  entitled  to  a  notice  that  it  is  a 
nuisance,  and  a  request  that  it  may  be  abated, 
before  an  action  will  lie  for  that  purpose,  un- 
less it  appears  that  he  had  knowledge  of  the 
hurtful  character  of  it.  This  rule  is  not  in- 
consistent with  the  authorities  that  every  con- 
tinuance of  a  nuisance  is  a  new  nuisance. 
Griifsby  v.  Clear  Lake  W.  Co.,  40  Cal.  406-7. 
A  complaint  in  an  action  to  abate  a  dam 
erected  across  a  canon  must  allege  that  the 

732.  (250.)  If  a  guardian,  tenant  for  life  or  years,  joint  tenant  or  tenant 
in  common  of  real  property,  commit  waste  thereon,  any  person  aggrieved 
by  the  waste  may  bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  treble  damages. 

Damages,  426  n.,  p.  185. 

733.  (251.)  Any  person  who  cuts  down  or  carries  off  any  wood  or  under- 
wood, tree,  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber 
on  the  land  of  another  person,  or  on  the  street  or  highway  in  front  of  any 
person's  house,  village,  or  city  lot,  or  cultivated  grounds;  or  on  the  com- 
mons or  public  grounds  of  any  city  or  town,  or  on  the  street  or  highway 
in  front  thereof,  without  lawful  authority,  is  liable  to  the  owner  of  such 
land,  or  to  such  city  or  towri,  for  treble  the  amount  of  damages  which  may 
be  assessed  therefor,  in  a  civil  action,  in  any  court  having  jurisdiction. 

Damages,  426  n.,  p.  185.  Where  there  was  answer  denied  that  plaintiff  owned  any  of  the 
no  averment  that  the  trespass  was  committed  land  described  in  the  complaint,  except  a  cer- 
knowingly,  willfully,  or  maliciously,  and  the     tain  specified  portion  thereof,  and  that  any  of 
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plaintiffs  are  possessed  of  the  right  to  use  the 
canon  for  the  purpose  of  conveying  water, 
etc  Stont  V.  Bumpus,  40  CaL  430.  In  an 
action  to  abate  as  a  nuisance  a  boom  across  a 
navigable  river,  made  to  intercept  sawlo^ 
floated  down  in  time  of  high  water,  and  for 
damages,  the  plaintiff  must  show  that  the  ob- 
struction was  unreasonable.  Brown  v.  Keni- 
field,  50  Cal.  129.  As  to  damages,  see  426  n. 
A  railroad  company  is  not  responsible  for  the 
acts  of  its  employes  in  creating  a  nuisance  by 
using  a  culveH  under  the  railroad  near  plaint- 
iff's residence,  as  a  privy.  Hopkins  v.  W.  P. 
R.  R.  Co,,  50  Cal.  191.  Until  a  street  in  San 
Francisco,  covered  by  the  waters  of  the  bay, 
is  made  capable  of  being  used  by  the  public 
as  a  street,  the  owner  of  a  lot  fronting  on  it 
cannot  maintain  an  action  for  damages  caused 
by  placing  an  obstruction  in  the  street,  and 
for  an  abatement  of  the  nuisance.  George  y. 
2f.  P.  T,  Co.,  50  Cal.  689.  But  this  is  other- 
wise  where  the  street  is  in  a  condition  to  be 
used  as  such.  It  is  not  material  by  whom  the 
street  was  improved.  ShuUe  v.  N,  P,  T,  Co,, 
50  Cal.  592. 

The  facts  that  the  parties  who  bring  an  ac* 
tion  to  abate  a  nuisance  caused  by  obstructing 
a  public  road,  own  land  fronting  on  the  roaa 
and  have  no  other  means  of  access,  do  not 
show  such  special  damage  to  the  plaintiffs  in 
addition  to  that  sustained  by  the  public  as 
enables  them  to  maintain  the  action.  J  ram 
v.  Schallenherger,  41  CaL  449.  The  special 
damage  must  be  such  as  might  legitimately 
fl(  w  from  the  nuisance,  and  must  ofcourse  m 
spejially  pleaded,  426  n.;  L.  T.  Co,  v.  S.  W, 
W.  R.  Co.,  41  Cal.  564.  A  party  may  sue  to 
abate  a  nuisance  and  recover  damages.  Wiliw 
Stnktpitz,  41  Cal.  594.  As  to  the  right  of  one 
owner  of  mining  rights  to  tap  a  stream  above 
another,  see  Correa  v.  Frietas,  42  CaL  342. 

Connty  Court;  abatement  of  nuisance; 
appeal.  County  Courts  have  original  juris- 
diction of  actions  to  prevent  or  abate  a  nai- 
sance.  A  suit  of  that  character  is.  "a  case^ 
in  equity,"  and  is  therefore  within  the  appel-* 
late  junsdiction  of  the  Supreme  Court,  44, 
966.    People  V.  Moore,  29  CaL  429. 
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the  timber  was  cut  on  this  portion,  and  the 
court  found  that  the  defendants  cut  and  car- 
ried away  from  the  plaintifTs  land  described 
in  the  complaint,  timber  of  the  value  of  ^1200; 
but  that  they  entered  under  a  mistake  as  to 
the  identity  of  the  land,  believing  it  to  be  a 
portion  of  another  tract  which  they  claimed 
oy  purchase,  and  the  court  trebled  the  dam- 
age the  Supreme  Court  said  that  the  stat- 
ute^ was  not  intended  to  apply  to  cases  in 
which  the  trespass  was  committed  through  an 
innocent  mistake  as  to  the  boundary  or  loca- 
tion of  a  tract  of  land  claimed  by  the  defend- 
ant Barnes  v.  JoTi&t,  28th  April,  1876;  Batch- 
elder  V.  Kelly,  10  N.  H.  436;  Russell  v.  /rfey, 
13  Ala.  131;  Perkins  v.  Hackelman,  26  Miss. 
41;  Whitecrafi  v.  Vanderver,  12  111.  235.  The 
court  further  said  that  while  the  title  of  an 


act  will  not  control  the  language  in  the  body, 
but  may  be  referred  to  as  intending  to  explain 
the  intention  when  the  language  is  doubtful, 
if  the  head-note  of  this  chapter  was  to  be  con- 
sulted, it  was  apparent  that  it  was  intended 
to  apply  to  willful  trespasses  only.     The  Su- 

Sreme  Court  also  held  that  the  finding  that 
ef endant  committed  the  trespass  unintention- 
ally and  through  mistake,  could  not  be  said  to 
be  outside  of  the  issues  raised  by  the  plead- 
ings; but  that  the  complaint  failed  to  state  a 
case  entitling  the  plaintiff  to  treble  damages, 
there  being  no  averment  that  the  tfespass  >yas 
willful;  and  that  this  chapter  by  its  beading 
required  that  the  trespass  must  be  willful  to 
entitle  the  plaintiff  to  the  jpenal  damages. 
Barnes  v.  Jones^  28th  April,  1876. 


'734.  (252.)  Nothing  in  the  last  section  authorizes  the  recovery  of  more 
than  the  just  value  of  the  timber  taken  from  uncultivated  woodland  for 
the  repair  of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

Damages,  426  n. 

735.  (253.)  If  a  person  recover  damages  for  a  forcible  or  unlawful  entry 
in  or  upon,  or  detention  of  any  building  or  any  cultivated  real  property, 
judgment  may  be  entered  for  three  times  the  amount  at  which  the  actual 
damages  are  assessed. 

Damages,  426  n.    In  forcible  entry,  etc.,  1174. 


CHAPTER  in. 

ACTIONS  TO   DETERMINE   CONFLICTING  CLAIMS   TO   REAL   PROPERTY,  AND  OTHER 
PROVISIONS  RELATING  TO  ACTIONS  CONCERNING  REAL  ESTATE. 


Sec.  738.  Parties  to  an  action  to  quiet  title. 

739.  When  plaintiff  cannot  recover  costs. 

740.  If  plaintiff's  title  terminates  pend- 

ing the  suit,  what  he  ma^  re- 
cover, and  how  verdict  and  judg- 
ment to  be. 

741.  When  value  of  improvements  can 

be  allowed  as  a  set-off. 

742.  An  order  may  be  made  to  allow  a 

party  to  sun'ey  and  measure  the 
land  in  dispute. 

743.  Order,  what  to  contain  and  how 

served.  If  unnecessary  injury 
done,  the  party  surveying  to  be 
liable  therefor. 


Sec  744.  A  mortgage  must  not  be  deemed  a 
conveyance,  whatever  its  terms. 

745.  When  court  may  gtant  injunction; 

during  foreclosure;  after  sale  on 
execution,  before  conveyance. 

746.  Damages  may  be  recovered  for  in- 

jury to  the  possession  after  sale 
and  before  delivery  of  possession. 

747.  Action  not  to  be  prejudiced  by  alien- 

ation, pending  suit. 

748.  Mining  claims,  actions  concerning 

to  1^  governed  by  local  rules. 


738.  An  action  may  be  brought  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim. 

Quiet  title,  action  to.  The  statute  of 
1851,  S.  254,  provided  that  an  action  might 
be  brought  by  any  person  in  possession,  by  him- 
self  or  his  tenant,  oi  real  property,  against  any 
person  who  claimed,  etc.  So  far  as  the  decis- 
ions are  based  on  the  question  of  possession, 
they  are  of  little  value  in  construing  the  ex- 
isting enactment. 

Where  plaintiff  purchased  at  sheriff's  sale 
property  for  twenty  dollars,  which  was  shown 
to    be     worth    ^000,    and    the    defendant 


purchased  the  property  under  another  mort- 
gage sale  for  $2000,  and  the  plaintiff  being  in 
Sossession,  filed  his  bill  to  cancel  defendant's 
eed,  and  remove  the  cloud  from  the  title,  it 
was  held  that  to  entitle  a  party  to  this  relief 
it  must  appear  that  the  contract  was  fair,  just 
and  reasonable,  and  founded  upon  an  ade- 
quate consideration;  and  the  court  further 
held  that  the  above  purchase  was  not  such  a 
contract.  Dunlap  v.  KeUey,  5  Cal.  181.  It 
was  held  that  a  tax  was  not  a  cloud  upon  the 
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title  to  real  estate.  J?f^ter  v.  Patch,  12  Cal. 
298;  Berri  v.  Patch,  12  Cal.  299.  Also  that 
a  bill  quia  timet  and  to  enforce  the  execution 
of  an  agreement  lay  only  where  there  was  no 
adequate  remedy  at  law.  White  v.  Fratt,  13 
Cal.  521.  And  it  was  held  that  the  former 
statute  enlarged  the  class  of  cases  in  which 
equitable  relief  could  formerly  be  sought  in 
quieting  title.  Bills  of  peace  lay  formerly 
either  where  the  right,  which  the  plaintiff  as- 
serted, was  controverted  by  numerous  persons, 
holding  distinct  and  separate  interests,  de- 
pending on  a  common  source;  or  where  plaint- 
iff was  in  possession  of  real  property,  and  his 
possession  had  been  disturbed  by  legal  pro- 
ceedings in  which  his  title  had  been  success- 
fully maintained.  To  the  prosecution  of  bills 
of  this  latter  class,  the  concurrence  of  three 
particulars  was  essential:  the  possession  in 
the  plaintiff;  the  disturbance  of  that  pos- 
session by  legal  proceedings  on  the  part 
of  the  defendant,  and  the  establishment 
of  the  right  of  plaintiff  by  judgment  in  his 
favor  in  such  proceedings.  It  was  further 
held  that  under  the  former  statute  it  was  un- 
necessary for  plaintiff  to  delay  seeking  the 
equitable  interposition  of  the  court  until  he 
had  been  disturbed  in  his  possession,  by  the 
institution  of  a  suit  against  him,  and  until 

i'udgment  in  such  suit  had  passed  in  his  favor, 
t  was  sufficient  if  a  party  out  of  possession 
claimed  an  estate  or  interest  adverse  to  him. 
Curiiay.  Sutter,  15  Cal.  262;  S.  F.  v.  Beidemann, 
17  Cal*.  461.  It  was  also  held  that  the  exist- 
once  of  a  decree,  founded  on  proceedings 
.aken  prior  to  plaintiff's  title,  which  was 
under  a  sheriff's  sale,  and  seeking  to  condemn 
the  property  by  virtue  of  an  asserted  lien 
older  than  such  title,  would  be  a  cloud  upon 
such  title.  Head  v.  Fordijce,  17  CaL  149.  It 
was  further  held  that  taken  literally  the  pro- 
vision was  perhaps  broad  enough  to  author- 
ize an  action  against  the  tenant  himself,  but 
that  there  were  conclusive  reasons  why  it 
should  not  be  so  construed.  A  tenant  may 
acquire  an  adverse  title,  but  he  cannot  Use  it 
against  the  landlord  so  long  as  the  tenancy 
continues,  and  the  effect  of  the  action  would 
be  to  cut  him  off  without  an  opportunity  to 
be  heard.  Van  Winkley.  Hinchle,  21  Cal.  343. 
Where  a  homestead  is  sold  by  the  sheriff  on 
an  execution  against  the  husband,  or  husband' 
and  wife,  and  a  deed  given  to  the  purchaser 
therefor,  it  is  a  cloud  upon  the  title,  which  a 
court  of  equity  will  remove.  RUey  v.  Pehly 
23  Cal.  71.  A  party  has  the  right  to  be  qui- 
eted in  his  title  whenever  anv  claim  is  made 
to  real  estate,  the  effect  of  wnich  claim  might 
be  litigation  or  a  loss  to  him  of  the  property. 
Horn  v.  Jones,  28.  Cal.  204. 

An  action  to  restrain  a  sale  by  the  plaint- 
iff's ^antor  of  the  same  land  sold  to  plaintiff 
by  him,  was  held  not  to  be  one  of  the  new 
class  of  cases  provided  for  by  the  former  statute, 
and  that  it  was  not  necessary  that  plaintiff 
should  be  in  possession  to  enable  nim  to 
maintain  an  action  to  restrain  such  sale. 
Thompson  v.  Lynch,  29  Gal.  190.  The  former 
statute  contained  no  enactment  similar  to 
439;  and  it  was  held  that  in  an  action  to 
quiet  title  the  plaintiff  was  not  precluded 
from  brining  forward  certain  facts  in  his  com- 
plaint which  he  might  have  set  up,  but  did 
not,  in  his  answer  in  a  previous  action  of 


ejectment,  by  the  then  defendant  against  the 
then  plaintiff.    Ayres  v.  Benftley,  32  Cal.  628. 
An  apparently  good  record  title  to  land  con* 
stitutes  a  cloud  upon  a  title  thereto  previously 
acquired  by  adverse  possessioiL     Arrington 
V.  Liscom,  34  CaL  366.     The  plaintiff,  if  suc- 
cessful, may  have  an  injunction  restraining  de- 
fendant from  further  setting  up  his  claim. 
Brooks  V.  Galderwood,  34  Cal.  5^^.    In  an  ac- 
tion to  quiet  title  to  a  quartz  mining  claim, 
where  plaintiffs   claimed   only  a  poasessoiy 
title  in  the  public  lands  of  the  United  States, 
the  court  held  such  a  claim  or  title  sufficient. 
Pralus  V.  Pacific,  etc.,  Co.,  36  Cal.  34;  Merced 
Mining  Co.  v.  Fremont,  7  CaL  319;    Smiih  v. 
Brannan,  13  CaL  107;  Boggs  v.  Merced  Mining 
Co,,  14  Cal.  279;  Curtis  v.  Sutter,  15  Cal.  259; 
Head  v.  Fordyce,  17  Cal.  149. .   An  allegation 
in  the  complaint,  that  **by  means  of  the  false- 
representations  and  pretenses  aforesaid"  of  t|;ie 
said  defendant  '*the  plaintifis  are  greatlv  em- 
barrassed in  the  free  enjoyment,  use,  ana  dis- 
position of  their  said  described  mining  claim, 
and  that  the  interest  of  these  complainants  in 
said  mining  claim  is  greatly  depreciated  by 
reason  of  the  possibility  of  title  in  the  said  de- 
fendant, resulting  from  and  crowing  out  of 
said  false  and  pretended  claims, '  was  sufficient 
averment  of  injury  under  the  statute,  result- 
ing from  such  adverse  claim,  to  sustain  the 
action.    Pralus  v.  Pacific,  etc.,  Co.,  35  Cal.  34 
It  was  also  held  that  one  tenant  in  common 
of  real  estate,  in  the  actual  possession  thereof, 
might  maintain  an  action  under  the  former 
statute  to  determine  the  validity  of  an  adverse 
claim  by  a  coteuant.     Boss  v.  HHntzen,  36  CaL 
321.     It  was  held  that  in  an  action  to  remove 
a  cloud,  the  facts  which  show  the  apparent  va- 
lidity of  the  instrument  which  is  said  to  con- 
stitute the  doud,  and  also  the  fact  showing 
its  invalidity,  ought  to  be  stated;  but  where 
the  instrument  is  a  tax  deed,  which  is  by  law 
primd  facie  evidence  of  title,  it  is  a  cloud. 
Hibernia  S,  d:  L.  Soc.  v.  Ordway,  38  CaL  681. 
If  the  title  against  which  relief  is  sought  be  of 
such  a  character  that  if  asserted  by  action  the 
other  party  would  have  to  produce  his  own 
title  to  establish  a  defense,  it  constitutes  a 
cause  of  action  under  this  section;  otherwise 
not.    Lick  v.   Bay,  43  Cal.   84.     If  neither 
party  owns  the  property,  neither  is  entitled  to 
judgment  against  tne  other.    San  Diego  v.  Air 
lisan,  46  CaL  167.    A  tax  deed  based  on  an 
assessment  made  undfr  an  unconsCitutional 
law,  is  not  a  cloud.     Williams  v.  Corcoran,  iS 
Cal.  556.     It  is  not  enough  that  a  deed  which 
is  sought  to  be  set  aside  may  possibly  be  a 
cloud;  it  must  clearly  appear  that  the  claim 
set  up  under  it  is  in  fact  in  hostility  to  plaint- 
iffs title.    Hartman  v.   Beed,   60  CaL  485. 
One  who  claims  title  to  land  alleged  to  be  a 
public  street  or  highway,  cannot  maintain  an 
action  to  quiet  his  title  thereto  against  a  street 
commissioner  of  a  city,  who  claims  no  interest 
in  the  land.     Such  street  commissioner  is  the 
mere  servant  of  the  city,  and  his  acts  in  the 
performance  of  his  duty  are  the  acts  of  the 
city.     Leet  v.  Bider,  48  Cal.  623. 

PartieB,  372,  379,  380,  381,  430  n. 

Ii^unction,  526. 

Pleading  generally,  426  n.,  437  n. 

Adverse  olaSzna  for  money,  eto.,  1050. 
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789.  (255.)  If  the  defendant  in  such  action  disclaim  in  his  answer  any 
interest  or  estate  in  the  property,  or  snfifer  judgment  to  be  taken  against 
him  without  answer,  the  plaintiff  cannot  recover  costs. 

DiBclaixner.  Where  a  suit,  under  the  sec- 
tion of  the  former  statute  upon  which  738  is 
founded  (see  note  to  738),  was  brought  against 
several  persons  who  conspired  unjustly  to  ob- 
tain plaintiff's  real  property,  it  was  held  that 
thev  were  proper,  though  they  happened  not 
to  be  necessary  partfes,  and  that  their  dis- 
claimers did  not  exempt  them  from  costs 
which  might  be  incurred  in  defeating  their 
scheme.  Dupuy  v.  Leavenivortk,  17  Cal.  269; 
MacCosker  v.  Brady,  1  Barb.  Ch.  R.  343;  1 
Corns.  214;   1  Story's  Eq,  PL  232.     In.  eject- 


ment, where  one  of  several  defendants  dis- 
claimed, but  also  denied  all  the  allegations  of 
the  complaint,  and  averred  that  ''he  was  and 
still  is  lawfully  seized  and  in  possession "  of 
the  land  claimed,  he  was  held  not  entitled  to 
have  the  action  dismissed  as  to  himself. 
Piocke  V.  PatU,  22  Cal.  105;  Brooks  v.  Calder- 
wood,  34  Cal.  566.  A  disclaimer  must  be  ab- 
solute and  unqualified.  De  Uprey  v.  De 
l/prey,  27  Cal.  331. 

Costs,  1022,  et  seq. 


740.  (26d.)  In  an  action  for  the  recovery  of  real  property,  where  the 
plaintiff  shows  a  right  to  recover  at  the  time  the  action  was  commenced, 
but  it  appears  that  his  right  has  terminated  during  the  pendency  of  the 
action,  the  verdict  and  judgment  must  be  according  to  the  fact,  and  the 
plaintiff  may  recover  damages  for  withholding  the  property. 


Matters  axiaiiig  pending  action.  If  these 
are  affirmative  matters,  they  should  be  set  up 
by  supplemental  or  amendea  answer.  MeMinn 
V.  O'Connor,  27  CaL  247;  ReiUy  v.  LancaMer, 
39  CaL  356;  Tkompsonv,  McKay,  41  Cal.  231; 
FoseaUna  v.  Doyle,  47  Cal.  438.  Supplemental 
pleadings,  464.  When  action  deemed  *'pend- 
m^,"  I&9.  If  a  claim  for  mesne  profits  is 
united  with  the  claim  for  possession,  in  pur- 
suance of  427,  and  pending  the  action  plaintiff 
conveys  the  land,  without  any  reservation  or 
exception,  such  conveyance  of  the  land  car- 
ries with  it  the  right  to  the  mesne  profits 
subsequent  to  the  conveyance.  It  is  not  a 
matter  of  the  slightest  consequence  to  the  de- 


fendant whether  the  recoveiy  is  had  in  the 
name  of  the  original  plaintiff,  or  his  vendee. 
If  the  vendee  permits  the  action  to  proceed  in 
the  name  of  the  vendor,  whether  he  takes  the 
proper  measures  to  secure  his  share  of  the 
mesne  profits  or  not,  the  judgment  for  mesne 
profits  would  doubtless  protect  the  defendant 
from  another  action.  Or  if  a  subsequent 
separate  action  should  be  brought  by  the 
onginal  plaintiff  for  the  mesne  profits,  the 
defendant  could  protect  himself  from  a  re- 
covery by  him  ot  the  mesne  profits  which 
accrued  subsequent  to  the  conveyance.  Moss 
V.  Shear,  30  CaL  476. 


741.  (257.)  When  damages  are  claimed  for  withholding  the  property 
recovered,  npon  which  permanent  improyements  have  been  made  by  a  de- 
fendant, or  those  under  whom  he  claims,  holding  under  color  of  title  ad- 
versely to  the  claim  of  the  plaintiff,  in  good  faith,  the  value  of  such  im- 
provements must  be  allowed  as  a  set-off  against  such  damages. 


Improvements,  value  ot  This  is  only 
allowed  to  be  proved  as  a  set-off  against  the 
damages  for  withholding  the  premises,  and 
where  no  proof  was  introduced  as  to  such 
damages  it  was  held  that  proof  of  the  value  of 
the  improvements  was  rightly  rejected.  Ford 
T.  HoUon,  5  Cal.  322.  Where  defendant 
claimed  such  value  in  his  answer  and  it  ex- 
ceeded the  damages,  the  plaintiif  was  not  al- 
lowed to  recover  any  damages.  The  improve- 
ments allowed  for  were  those  made  oefore 
suit.  Welch  Y.  StMvoan,  8  Cal  187,  511;  and 
see  Yount  v.  HoweU,  14  Cal.  466;  Moss  v. 
Shear,  25  Cal.  44.  But  the  value  of  the  im- 
provements cannot  be  claimed  if  they  were 
made  before  the  plaintiff's  title  accrued,  nor 
unless  the  holding  of  defendant  is  adverse: 
Bay  V.  Pope,  18  Cal.  695;  and  adverse  under 
color  of  title.  Love  v.  Shartzer,  31  CaL  495. 


Nor  can  the  value  of  improvements  made  by 
mere  trespassers  be  claimed:  Carpentier  v. 
'Mitchell,  29  Cal.  335;  nor  if  they  are  not  per- 
manent; nor  if  they  are  not  made  in  good 
faith.  Carpentier  v.  SmaU,  35  Cal.  356.  When 
it  is  provided  in  a  lease  that  improvements 
made  during  the  term  shall  be  made  at  the 
expense  of  the  tenant,  and  that  at  the  expi- 
ration of  the  term  he  shall  surrender  the  prem- 
ises to  the  lessor,  all  improvements  made  by 
the  tenant  which  become  a  nart  of  the  free- 
hold are  the  property  of  the  landlord.  Oett  v. 
McManus,  47  Cal.  56.  An  agreement  to  pay 
for  the  improvements,  if  maae,  is  no  defense 
in  ejectment.  Norris  v.  Hoyt,  18  Cal.  219. 

Counter-claim.  Unless  defendant  sets  it 
up  it  is  waived,  439.  Counter-daim  gener- 
ally, 438. 


742.   (258.)  The  court  in  which  an  action  is  pending  for  the  recovery       /^ 
of  real  property,  or  for  damages  for  an  injury  thereto,  or  a  judge  thereof, 
or  a  countjjudge,  may,  on  motion,  upon  notice  by  either  party,  for  good 
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canse  shown,  grant  an  order  allowing  to  such  part;  the  right  to  enter  npon 
the  property  and  make  survey  and  measurement  thereof,  and  of  any  tun- 
nels, shafts,  or  drifts  thereon,  for  the  purpose  of  the  action,  even  though 
entry  for  such  purpose  has  to  be  made  through  other  lands  belonging  to 
parties  to  the  action. 
Motions  and  orders,  1003  et  seq. 

743.  (259.)  The  order  must  describe  the  property,  and  a  copy  thereof 
must  be  served  on  the  owner  or  occupant;  and  thereupon  such  party  may 
enter  upon  the  property,  with  necessary  surveyors  and  assistants,  and 
make  such  survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property  he  is  liable  therefor. 

Motions  and  orders,  1003  et  seq. 

744.  (260.)  A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property  without  a  foreclosure  and  sale. 


Possession  by  mortgagee.     It  was  held 
that  a  Bimilar  section  in  the  former  statute 
applied  to  all  mortgages,  as  well  those  execu* 
tea  before  as  after  its  passage.    Orattan  v. 
Wig^nst  23  Cal.  26.    A  mortgage  does  not 
entitle  the  mortgagee  to  the  possession  of  the 
property,   unless  authorized  by  the  express 
terms  of  the  mortgage;  but  after  the  execu- 
tion of  the  mortgage  the  mortgagor  may  agree 
to  such  change  of  possession  without  a  new 
consideration.  C.C.  2d27.    Mortgagee  in  pos- 
session receiving  gold  coin  for  rent  and  pur- 
chase-money,  667  n. ,  p.  300.  The  mortgagor  can 
hold  possession  as  owner,  the  mortgage  being  a 
mere  lieu,  726  n.,  until  his  title  is  divested  oy 
foreclosure,  but  this  does  not  disentitle  liim  to 
pay  after  default.    Daubenspeck  v.  Piatt,  22 
Cal.  336.    An  entry  by  a  mortgagee  does  not 
invest  him  with  any  greater  rights  than  he 
otherwise  has.    Rohinaon  v.  Russell,  24  Cal. 
472.    By  taking  possession  a  mortgagee  im- 
poses upon  himself  the  duty  of  a  provident 
owner,  and  is  accountable  for  the  actual  re- 
ceipts of  the  real  rents  and  profits  and  nothing 
more,  unless  they  were  reduced  or  lost  by  his 
willful  default  or  gross  negligence.  Hidden  v. 
Jordan,  28  Cal.  3^.     A  mortgagee  of  a  term 
in  possession  is  not  liable  as  assignee  upon 
the  covenants  in  the  lease.  Johnson  v.  Sker- 
man,  15  CaL  287. 

Absolute  deed,  mortgage  by.  The  fact 
that  a  transfer  was  made  subject  to  defeas- 
ance on  a  condition,  may,  for  the  purpose  of 
showing  such  transfer  to  be  a  mortgage,  be 
proved  (except  as  against  a  sulraequent  pur- 
chaser or  incumbrancer  for  value  and  without 
notice),  though  the  fact  does  not  appear  by  the 
terms  of  the  instrument.  C.  C.  2925.  This 
may  be  proved  by  parol  evidence:  Pierce  v. 
Robinson,  13  Cal.  116;  Johnson  v.  i^herman,  15 
Cal.  287;  Cunningham  v.  Haivhins,  27  Cal.  603; 
Hopper  v.  Jonts,  27  Cal.  18;  Gay  v.  Hamilton, 
33  Cal.  686;  Jackson  v.  Lodae,  36  CaL  28; 
Raynor  v.  Lyons,  37  Cal.  454;  out  a  clear  case 
ought  to  be  made.  Boyd  v.  Blanhman,  29  Cal. 
19;  Henley  v.  Hotaling,  41  Cal.  27.  A  deed 
upon  trust  to  sell,  etc.,  upon  default  in  pay- 
ment of  a  note,  and  out  or  the  proceeds  to  pay 
the  note  and  render  the  surplus  to  the  grantor, 


was  held  not  to  be  a  mortga^  requiring  ju- 
dicial foreclosure  and  sale.  Aoch  v.  Briggs,  14 
Cal.  256.    Where  G.,  to  secure  the  payment 
of  his  three  promissory  notes,  executed  an  in- 
strument whereby  he  conveyed  to  C.  real  es- 
tate, upon  condition  that  if  he,  G.,  should  nay 
the  notes,  the  conveyance  should  be  void,  out 
if  default  should  be  made,  it  should  be  lawful 
for  C. ,  after  notice,  to  enter  upon  and  sell  the 
premises  and  apply  the  proceeds  to  the  pay- 
ment, rendering  the  surplus  to  G. ,  which  sale 
should  be  a  bar,  both  in  law  and  in  equity, 
against  G.  and  his  representatives,  it  was  held 
that  this  was  a  mortgage  with  an   ordinary 
power  of  sale,  and  not  a  trust  deed,  and  might 
therefore  be  the  subject  of  judicial  foreclos- 
ure. Coomerais  v.   Oenella,  22  CaL   116.     To 
deny  the  power  of  two  individuals  to  make  a 
contract  tor  the  purchase  and  sale  of  lands 
defeasible  by  the  payment  of  money  at  a  fu- 
ture day,  would  be  to  transfer  to  the  court  in 
a  considerable   degree  the  guardianship  of 
adults.  Sears  v.  Dixon,  33  Cal.  333;  Conway  v. 
A  lexander,  7  Cranch,  237.     On  the  other  hand, 
there  is  as  little  question  that  such  contracts 
may  be  made  upon  the  negotiation  of  a  loan, 
and  when  it  appears  that  such  was  the  object 
and  intention  of  the  parties  the  court  AviU 
construe  it  a  mortgage.    Sears  v.  Dixon,  33 
Cal.  333;  Page  v.  Rogers,  31  Cal.  305;  Robin' 
son  v.  Cropsy,  6  Paige,  480;  Holmes  v.  Orani, 
8  Paige,  243;  Clark  v.  Henry,  2  Cowen,  324; 
Taylwr  v.  FTeW, -5  Mass.   109;  Hughes  v.  Ed- 
wards, 9  Wheat.  489;  4  Kent,  141.     The  weU- 
established    test    bv   which    to   determine 
whether  the  transaction  is  a  mortgage  or  a 
defeasible  sale  is  asking  whether,  notwith- 
standing the  conveyance,  there  is  a  subsisting, 
continuing    debt   from    the    grantor    to  the 
grantee.     If  the  consideration  for  the  convey- 
ance was  an  antecedent  debt,  and  the  prop- 
erty is  to  be  reconveyed  on  the  payment  of 
the   debt,  with  interest,  and  nothing  more 
appears,  prima  facie  the  transaction  would  be 
a  mortgage,  whatever  the  terma  Farmer  v. 
Grose,  42  Cal.  172.     Where  there  is  a  doubt, 
courts  of  equity  construe  instruments  as  con- 
stituting a  morto;age.   Hickox  v.  Low,  10  CaL 
200.     In  the  following  instance  an  alusolute 
conveyance,  with  an  agreement  to  resell,  was 
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held  a  mortgage:  Polhemus  v.  TVainer,  30  Cal. 
686;  but  in  the  following  cases  the  contrary 
was  held.  People  v.  Irtoin,  14  Cal.  428;  Ford 
V.  Irwin,  18  Cal.  118;  Hihn  v.  Peck,  30  CaL 
289;  Vance  v.  Lincoln,  38  Cal.  686;  Page  v. 
Vilhac,  42  Cal.  76;  Morris  v.  Angle,  42  Cal. 
236.  If  the  mortgagor  desire  to  have  the 
court  declare  the  transaction  a  mortgage,  it  is 
his  duty  to  offer  to  redeem,  and  pay  or  tender 
the  money  loaned  before  he  can  deprive  the 
mortgagee  of  possession.  Hughes  v.  Davis,  40 
Cal.  119. 

Underapleaof  the  general  issue  in  ejectment, 
a  deed  absolute  in  form  cannot  be  attacked 
on  the  ground  that  it  was  in  fact  intended  to 
he  a  mortgage.  Davenport  v.  Turpin,  43  CaL 
597.  In  case  of  a  sale  of  land,  a  verlml  agree- 
ment made  on  1st  Nov.  1869,  by  the  vendee, 
when  he  received  the  conveyance,  to  reeonvey 
the  land  to  the  vendor  if  he  did  not  pay  the  pur- 
chase-money when  demanded  by  the  vendor, 
was  held  void,  and  did  not  prevent  the  enforce- 
ment of  the  vendor  s  lien,  without  any  demand 


before  action.  OaUagher  v.  Mars,  50  Cal.  23. 
Kohrle  assigned  to  Stidger  a  note  and  mortgage 
by  H.,  and  the  two  entered  into  a  written  con- 
tract, in  which  it  was  recited  that  Stidger  had 
advanced  to  Rohrle  certain  moneys,  in  pay- 
ment of  which  Rohrle  had  sold  him  the  note 
and  mortgage,  and  that  Stidger  was  willing 
that  Rohne  should  receive  the  benefit  of  any 
surplus  the  note  might  yield  over  the  amount 
sufficient  to  reimburse  Stidger,  and  it  was 
agreed  that  Stidger  should  be  jirotected 
against  any  attachments  or  garnishments 
served  on  nim,  and  that  Stidger  might  sell 
the  note  and  mortgage  at  any  time,  upon  giv- 
ing Rohrle  thirty  days'  notice,  and  that  Rohrle 
might  purchase  bacK  the  note  and  mortgage, 
by  paying  Stidger  the  money  advanced  and 
interest  at  one  and  a  quarter  per  cent,  per 
month.  Stidger  sold,  after  giving  thirty  days' 
notice.  It  was  held  that  the  transfer  was  oy 
way  of  security,  and  that  Stidger  must  ac- 
count to  Rohrle  for  the  surplus.  Rohrle  v. 
Stidger,  50  CaL  207. 


745.  (261.)  The  court  may,  by  injunction,  on  good  cause  shown,  re- 
strain the  party  in  possession  from  doing  any  act  to  the  injury  of  real 
property  during  the  foreclosure  of  a  mortgage  thereon;  or,  after  a  sale 
on  execution,  before  a  conveyance. 

"Waste.  No  person  whose  interest  is  sub- 
ject to  the  lien  of  a  mortgage  may  do  any  act 
which  will  substantially  impair  the  mort- 
gi^ee's  security.  C,  C.  2d29.  Injunctions, 
52d.  Where  defendants  were  not  insolvent  or 
nnable  to  respond  in  damages,  removing 
pendent  fruit  was  held  not  a  subject  for  in- 
junction. Robinson  v.  Russell,  24  Cal.  473.  The 
remedy  afforded  by  this  section  is  not  exclu- 
sive of  any  other  remedy,  746.  Sands  v. 
Pfeifer,  10  Cal.  265.  As  between  mortgagor 
and  mortgagee,  trade  fixtures  cannot  be  re- 
moved by  the  mortgagor,  though  put  up  after 
the  execution  of  the  mortgage.  MerriU  v. 
Judd,  14  CaL  72.  A.  executed  a  mortgage  on 
his  quartz  mill  to  B.  Afterwards  A.  pur- 
chased a  steam-engine  and  boiler,  and  to 
secure  the  purchase -money,  executed  to  C.  a 
chattel  mortgage  on  them  and  then  placed  them 
in  the  mill,  so  that  they  became  a  part  of  the 
realty.  It  was  held  that  C.  's  mortgage  had 
priority  over  B.  's.  Tibbetts  v.  Moore,  23  CaL 
209.     Swift  and  his  wife  mortgaged  to  plaint- 


iff, to  secure  a  note,  a  lot  in  Sacramento, 
with  a  house  thereon.  In  the  flood  of  1862 
the  house  was  washed  off  the  lot,  and  the 
court  said  the  general  rule  in  equity-  is  that  a 
mortgagor  in  possession  has  the  right  to  cut 
timber  and  to  do  other  parallel  acts,  and  the 
court  will  not  interfere,  until  it  is  made  to 
appear  that  the  cutting,  or  other  like  act,  is 
calculated  to  render  the  land  an  insufficient 
security:  Ruckout  v.  Stm/t,  27  Cal.  434;  King 
v.  SmUh,  2  Hare,  239;  Brady  v.  Waldron,  2 
J.  Ch.  147;  Hampton  v.  Hodges,  8  Ves.  105; 
Wright  V.  Atkyns,  1  Ves.  and  Beam.  314; 
Van  Wyck  v.  AUiger,  6  Barb.  S.  Ct.  R.  511; 
2  Story's  Eq.,  Sec.  915;  and  held  that  when 
the  house  was  removed  from  the  land,  it  was, 
there  being  no  question  as  to  the  adequacy  of 
the  security,  withdrawn  from  the  operation  of 
the  mortgage,  and  that  the  mortgagor  had  the 
right  to  sell  it.  Buckout  v.  Sw\ft,  27  Cal.  434- 
438. 

Receiver,  appointing,  564. 


746.  (262.)  When  real  property  has  been  sold  on  execution,  the  pur- 
chaser thereof,  or  any  person  who  may  have  succeeded  to  his  interest, 
may,  after  his  estate  becomes  absolute,  recover  damages  for  injury  to  the 
property  by  the  tenant  in  possession  after  sale,  and  before  possession  is 
delivered  under  the  conveyance. 

745  and  notes. 


747,  (263.)  An  action  for  the  recovery  of  real  property  against  a  person 
in  possession  cannot  be  prejudiced  by  any  alienation  made  by  such  per- 
son, either  before  or  after  the  conniaiencement  of  the  action. 

Us  pendens,  409  and  note. 

748.  (621.)  In  actions  respecting  mining  claims,  proof  must  be  admit- 
ted of  the  customs,  usages,  or  regulations  established  and  in  force  at  the 
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bar  or  diggings  embracing  such  claim;  and  such  customs,  usages,  or  regu- 
lations, when  not  in  conflict  with  the  laws  of  this  State,  must  govern  the 
decision  of  the  action. 


Mining  laws,  cuBtoms,  etc.  It  was  held 
that  under  a  mining  custom  an  actual  pos- 
session of  a  portion  of  a  claim  was  con- 
structive possession  of  the  remtiinder.  Hicks 
y.  Bellf  3  Cal.  224  Mining  laws,  when  ofl'ered 
in  evidence,  are  to  he  construed  hy  the  court, 
2102.  Fairbanks  v.  Woodhouse,  6  CaL  435. 
The  custom  of  miners  in  many  cases  was  held 
of  great,  if  not  controlling  weight.  Brown  v. 
49,  ete.,  Co.,  15  Cal.  161.  Where  the  court 
permitted  defendants  to  introduce  in  evidence 
the  mining  rules  of  the  district,  though  adopted 
after  the  rights  of  plaintifT  had  attached,  it 
was  held  that  as  defendants  claimed  under 
them,  they  were  competent  evidence  to  de- 
termine the  nature  and  extent  of  the  defend- 
ants' claim;  the  effect  of  the  rules  upon  pre- 
existing rights  being  sufficiently  guarded  by 
instructions  of  the  court  Roach  v.  Gray,  16 
CaL  383.  Mining  laws  cannot  restrict  the 
quantity  of  land  or  number  of  claims  which 
a  party  may  acquire.  Prosser  v.  Parks,  18 
Cal.  48.  The  court  cannot  inquire  into  the 
regularity  of  the  modes  in  which  these  as- 
semblages of  miners  act.  It  is  enough  that 
the  miners  agree — whether  in  public  meeting 
or  after  due  notice — upon  their  local  laws,  and 
that  these  are  recognized  as  the  rules  of  the 
vicinage,  unless  fraud,  or  some  other  like 
cause  for  rejecting  the  laws,  be  shown.  Oore 
v.  McBrayer,  18  Cal.  588.  Mining  rules  and 
customs  need  not  be  set  forth  in  the  plead- 
ings. They  are  matter  of  proof.  Col- 
man  V.  Clements,  23  Cal.  247.  Questions  are 
to  be  solved  without  any  reference  to  the 
Statute  of  Frauds,  etc. ,  except  as  declared  by 
the  custom  itself.  Morion  v.  Solambo,  etc., 
Co.,  26  CaL  533.  Different  local  customs  be- 
ing shown,  a  general  custom  regulating  the 
same  matter  and  prevailing  at  the  same  place 
is  impossible.  A  mining  law  after  its  passage 
is  not  changed  or  in  any  manner  impaired  by 


any  surreptitious  alteration.  Such  alteration 
in  the  original  draft  or  a  copy  of  the  law 
might  make  it  more  difficult  to  prove,  but  it 
w^ould  not  nullify  or  change  the  law.  The 
rule  precluding  a  party  to  a  contract,  who  has 
altered  it  in  some  material  particular,  from 
offering  it  in  evidence,  has  no  application. 
T.  M.  Tunnel  Co.  v.  Stranahan,  31  CaL  391. 

A  custom  for  persons  desiring  to  appropriate 
a  quartz  claim  to  measure  ofl  and  designate 
the  boundaries,  etc,  and  cause  a  record  of 
such  location  to  be  made  in  the  county  re- 
corder's office,  makes  the  entry  in  the  re- 
corder's book  the  original  notice.  Pralus  v. 
Pacific  O.  Jc  S,  M,  Co.,  35  Cal.  36.  The  fail- 
ure of  a  party  to  comply  with  a  mining  rule 
or  regulation  cannot  work  a  forfeiture  unless 
the  rule  itself  so  provides.  McQarrUy  v.  By- 
ington,  12  CaL  426;  BeU  Y.Bed  Bock,  eteT,  Co., 
36  CaL  219.  Where  plaintiff  relied  upon  a 
location  under  certain  written  rules,  adopted 
by  the  miners  of  the  district  some  five  years 
before,  which  did  not  require  the  posting  of 
notices  upon  the  claim  at  the  time  of  location, 
and  defendant  offered  to  prove  that  there  was  a 
custom  in  the  district  requiring  the  posting  of 
such  notices,  and  the  court  excluded  the  evi- 
dence on  the  ground  that  written  rules  super- 
seded any  custom,  it  Avas  held  that  the  exclu- 
sion  of  such  evidence  was  error.  The  Code 
makes  no  distinction  between  the  effect  of  a 
"custom"  or  "usage,"  the  proof  of  which 
rests  in  parol,  and  a  "regulation,"  which  may 
be  adopted  at  a  miners'  meeting  and  embodied 
in  a  written  local  law;  and  a  custom,  reason- 
able in  it«elf  and  generally  observed,  will 
prevail  as  against  a  written  mining  law^  fallen 
into  disuse,  or  is  generally  disregarded;  it 
then  becomes  void.  The  question  whether  it  is 
in  force  at  a  given  time,  is  one  for  the  jury. 
Harvey  v.  Byan,  42  CaL  626. 


CHAPTEE   IV. 

ACTIONS  FOR  THE  PARTITION  OF  REAL  PROPERTY. 


Sec.  752.  Wlio  may  bring  actions  for  parti- 
tion. 

753.  Interests  of  all  parties  must  be  set 

forth  in  the  complaint. 

754.  Lienholders  not  of  record  need  not 

be  made  parties. 

755.  Plaintiff  must  file  notice  of  Us  pen- 

dens. 

756.  Summons  must  be  directed  to  all 

persons  interested  in  the  property. 

757.  Unknown  parties  may  be  served  by 

publication. 

758.  Answer  of   defendants,    what    to 

contain. 
769.  The  rights  of  all  parties  may  be 
ascertained  in  the  action. 

760.  Partial  partition. 

761.  Lienholders  must  be  made  parties, 

or  a   referee    be    appointed   to 
ascertain  their  rights. 


Sec.  762. 
763. 

764. 

765. 
766. 

767. 
768. 
769. 
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Lienholders  must  be  notified  to  ap- 
pear before  the  referee  appointed. 

The  Court  may  order  a  sale  or  par- 
tition and  appoint  referees  there- 
for. 

Partition  must  be  made  according 
to  the  rights  of  the  parties,  as 
determined  by  the  Court. 

Referees  must  make  a  report  of 
their  proceedings. 

The  Court  may  set  aside  or  affirm 
report,  and  enter  judgment  there- 
on. Upon  whom  judgment  to 
be  conclusive. 

Judgment  not  to  affect  tenants  for 
years  to  the  whole  property. 

Expenses  of  partition  must  De  ap- 
portioned among  the  parties. 

A  lien  on  an  undivided  interest  of 
any  party  is  a  chai^  only  on  the 
share  assigned  to  such  party. 
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§§  752-753 


Sec.  770. 


771. 


772. 

773. 

774. 


775. 
776. 
777. 
778. 
779. 
780. 
781. 

782. 


783. 
784. 

785. 


Estate  for  life  or  years  may  be  set 
off  in  a  part  of  the  property  not 
sold,  when  not  all  sold. 

A|>plication  of  proceeds  of  sale  of 
incumbered  property. 

Party  holding  other  securities  may 
be  required  first  to  exhaust  them. 

Proceeds  of  sale,  disposition  of. 

When  paid  into  Court  the  cause 
may  be  continued  for  the  de- 
termination of  the  claims  of  the 
parties. 

Sales  by  referees  must  be  at  public 
auction. 

The  Court  must  direct  the  terms  of 
sale  or  credit 

Referees  may  take  securities  for 
purchase-money. 

Tenants  whose  estate  has  been  sold 
shall  receive  compensation. 

The  Court  may  fix  such  compensa- 
tion. 

The  Court  must  protect  tenants 
unknown. 

The  Court  must  ascertain  and 
secure  the  value  of  future  con- 
tingent or  vested  interests. 

Terms  of  sale  must  be  made  known 
at  the  time.  Lots  must  be  sold 
separately. 

Who  may  not  be  purchasers. 

Referees  must  malce  a  report  of  the 
sale  to  the  Court. 

If  confirmed,  conveyances  may  be 
executed. 


Sec.  786.  Proceeding  if  a  lienholder  become 
a  purchaser. 

787.  Conveyances  must  be  recorded,  and 

will  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties 

unknown  must  be  invested  for 
their  benefit. 

789.  Investment  must  be  made  in  the 

name  of  the  clerk  of  the  county. 

790.  When  the  interests  of  the  parties 

are  ascertained,  securities  must 
be  taken  in  their  names. 

791 .  Duties  of  the  clerk  making  invest- 

ments. 

792.  When  unequal  partition  is  ordered, 

compensation  may  be  adjudged 
in  certain  cases. 

793.  The  share  of  an  infant  may  be  paid 

to  his  guardian. 

794.  The  guardian  of  an  insane  person 

may  receive  the  proceeds  of  such 
party's  interest. 

795.  A  guardian  may  consent  to  parti- 

tion without  action,  and  execute 
releases. 

796.  Costs  of  partition  a  lien  upon  the 

shares  of  the  parceners. 

797.  The  Court,  by  consent,  may  appoint 

a  single  referee. 

798.  Apportionment  of  counsel  fees  and 

expenses. 

799.  Abstract  of  title. 

800.  Same. 

801.  Interest  on  disbursements. 


752.  (264.)  When  several  co-tenants  hold  and  are  in  possession  of  real 
property  as  parceners,  joint  tenants,  or  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives,  or  for 
years,  an  action  may  be  brought  by  one  or  more  of  such  persons  for  a 
partition  thereof,  according  to  the  respective  rights  of  the  persons  in- 
^ierested  therein,  and  for  a  sale  of  such  property,  or  a  part  thereof,  if  it 
appear  that  a  partition  cannot  be  made  without  great  prejudice  to  the 


owners. 

Tenants  in  oommon,  partition,  and  ^ect- 
ment,  etc.,  426  n.,  pp.  109,  168. 

PartieB,  367-389. 

Intervention,  387. 

Partition  generally.  One  tenant  in  com- 
mon out  of  possession  may,  as  collateral  to  a 
partition,  compel  his  co-tenant  in  possession 
to  account  for  rents  and  profits  received;  the 
tenant  in  possession  may  deduct  amounts 
paid  for  taxes  and  proper  repairs  and  addi- 
tions for  the  preservation  and  security  of  the 
building.  And  where  the  building  contained 
theatre-rooms,  which  were  let  from  time  to 
time,  with  furniture  which  was  the  individual 


property  of  the  tenant  in  possession,  he  was 
entitled  to  a  reasonable  allowance  for  its  use, 
when  such  use  was  required  in  order  to  let 
the  premises  themselves;  but  not  for  the 
use  of  any  individual  property  not  thus  re- 
quired, nor  for  his  personal  services  in  taking 
charge,  etc.,  and  collecting  the  rents.  Goode- 
now  V.  Ewer,  16  CaL  464. 

The  interest  of  miners  in  mining  claims 
and  ditch  property  upon  the  public  lands  is 
an  estate  of  inheritance,  etc.,  within  the  sec- 
tion. The  mere  fact  that  real  estate  owned 
by  persons  as  tenants  in  common,  or  even  as 
partners,  is  used  in  a  partnership  business, 
affords  no  valid  objection  to  an  action  to  par- 
tition the  same  between  the  owners.  Hughes 
v.  Devlin,  23  Cal.  605-507. 


753.  (265.)  The  interests  of  all  persons  in  the  property,  whether  such 
persons  be  known  or  unknown,  must  be  set  forth  in  the  complaint  speci- 
fically and  particularly,  as  far  as  known  to  the  plaintiff;  and  if  one  or 
more  of  the  parties,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or  contingent,  or  the 
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ownership  of  the  inheritance  depend  upon  an  execntory  devise,  or  the 
remainder  be  a  contingent  remainder,  so  that  such  parties  cannot  be 
named,  that  fact  must  be  set  forth  in  the  complaint. 

All  the  tenants  in  common  should  be  made 
parties.  One  tenant  in  common  who  owns 
an  undivided  interest  consisting  of  a  certain 
quantity,  cannot  have  partition  by  making 
tne  original  holder  of  the  whole  tract  sole  de- 
fendant, when  he  has  sold  divers  parts  thereof 
to  various  persons,  but  retains  more  than  the 
quantity  to  which  the  plaintiff  in  the  parti- 
tion suit  is  entitled.  Ail  the  grantees  of  the 
original  owner  should  be  joined  as  parties. 
SuUer  V.  San  Francisco,  36  Cal.  113. 

If  the  complaint  fails  to  sufficiently  state 
the  origin,  nature  or  extent  of  the  interests 
of  the  plaintiffs,  the  objection  should  be  pre- 
sented by  demurrer,  or  it  is  waived,  434.  Broad 
V.  Broad,  40  Cal.  495.  If  defendant  has  two 
deeds,  each  purporting  to  convey  an  undi- 
vided two-thirds  of  the  property,  and  one  of 
them  was  given  as  a  substitute  for  the  other, 
that  fact  must  be  averred,  and  if  not  averred 
the  plaintiff  cannot  prove  it.  All  the  rights 
of  tne  several  narties  plaintiff  as  well  as  de- 
fendant, must  be  put  m  issue  (759),  or  they 
cannot  be  tried.  Miller  v.  Sharp,  48  Cal.  394. 


Abstract  of  title.  Notice  of  having  pro- 
cured, must  be  filed,  799. 

Complaint  generaUy,  426  and  notes. 

Fictitious  names,  474,  and  see  756. 

Complaint  in  partitioa  The  manner  in 
which  the  partition  is  to  be  made  constitutes 
no  part  of  the  cause  of  action.  While  it  is 
p>roper  to  ask  for  a  particular  mode  of  parti- 
tion— there  being  two  provided  by  the  statute 
— and  to  that  end  allege  the  facts  upon  .which 
the  plaintiff  relies  for  the  particular  mode 
which  he  seeks,  this  is  not  indispensable. 
No  facts  need  be  stated  in  the  complaint,  ex- 
cept such  as  are  found  enumerated  in  753  and 
754;  but  see  798,  as  to  disbursements.  The 
court  need  not  find  the  facts  as  alleged  or  the 
contrary,  and  not  otherwise.  Nor  is  the 
plaintiff's  right  to  a  partition  cut  off  because 
it  turns  out  on  the  trial  that  he  was  mistaken  as 
to  the  condition  of  the  title  of  his  co-tenants, 
763.   De  Uprey  v.  De  Uprty,  27  Cal.  331. 


754.  (266.)  No  person  having  a  conveyance  of  or  claiming  a  lien  on  the 
property,  or  some  part  of  it,  need  be  made  a  party  to  the  action,  unless 
such  conveyance  or  lien  appear  of  record. 

755.  (267.)  Immediately  after  filing  the  complaint  in  the  pistrict  Conrt. 
n      the  plaintiff  must  record,  in  the  office  of  the  recorder  of  the  county,  or  of 

**^      the  several  counties  in  which  the  property  is  situated,  a  notice  of  the  pen- 

/  $'^  e^dency  of  the  action,  containing  the  names  of  the  parties  so  far  as  known, 

the  object  of  the  action,  and  a  description  of  the  property  to  be  affected 

thereby.     From  the  time  of  filing  such  notice  for  record  all  persons  shall 

be  deemed  to  have  notice  of  the  pendency  of  the  action.    [Approved  March 

24;  effect  July  1,  1874.] 
Ub  pendens,  409,  and  notes. 

756.  (268.)  The  summons  must  be  directed  to  all  the  joint  tenants  and 
tenants  in  common,  and  all  persons  having  any  interest  in,  or  any  liens  of 
record  by  mortgage,  judgment,  or  otherwise  upon  the  property,  or  upon 
any  particular  portion  thereof;  and  generally,  to  all  persons  unknown  who 
have  or  claim  any  interest  in  the  property. 

-  Biiininoxui  generaUy,  407. 

757.  (269.)  If  a  party  having  a  share  or  interest  is  unknown,  or  any  one 
of  the  known  parties  reside  out  of  the  State,  or  cemnot  be  found  therein, 
and  such  fact  is  made  to  appear  by  affidavit,  the  summons  may  be  served 
on  such  absent  or  unknown  party  by  publication,  as  in  other  cases. 
When  publication  is  made,  the  summons,  as  published,  must  be  accompa- 
nied by  a  brief  description  of  the  property  which  is  the  subject  of  the 
action.  \ 

Berrloe  by  pubUcation,  412,  413. 

758.  (270.)  The  defendants  who  have  been  personally  served  with  the 
summons  and  a  copy  of  the  complaint,  or  who  have  appeared  without  such 
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service,  must  set  forth  in  their  answers,  fully  and  particnlarly,  the  origin, 
nature,  and  extent  of  their  respective  interests  in  the  property;  and  if 
such  defendants  claim  a  lien  on  the  property  by  mortgage,  judgment,  or 
otherwise,  they  must  state  the  original  amount  and  date  of  the  same,  and 
the  sum  remaining  due  thereon;  also,  whether  the  same  has  been  secured 
in  any  other  way  or  not;  and  if  secured,  the  nature  and  extent  of  such 
security,  or  they  are  deemed  to  have  waived  their  right  to  such  lien. 

Answer  generaUy,  437.    A  defendant  may     33  Cal.  467.     As  to  pleading  disbursements, 
deny  that  he  is  a  tenant  in  common,  and  set     798.     Notice  as  to  abstract  of  title,  799. 
up  that  he  is  a  sole  owner.  BoUo  y.  Navarro, 

759.  (271.)  The  rights  of  the  several  parties,  plaintiff  as  well  as  defend- 
ant, may  be  put  in  issue,  tried,  and  determined  in  such  action;  and  when 
a  sale  of  the  premises  is  necessary,  the  title  must  be  ascertained  by  proof 
to  the  satisfaction  of  the  court,  before  the  judgment  of  sale  can  be  made; 
and  where  service  of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or  unknown  parties  be- 
fore such  judgment  is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their  rights  may  be 
considered  together  in  the  action,  and  not  as  between  themselves. 

Trial.     Under  the  old  ^stem,  if  defendant  rected  by  a  motion  for  a  new  trial  (666),  or  by 

set  np  that  be  was  the  sole  owner  of  the  an  appeal  (936),  as  in  other  cases.   Tonney  y. 

property,  an  issue  was  directed  to  try  the  -4  Men,   45  Cal.  119;   Began  v.  McMahon,  43 

question;  but  under  our  system  there  is  no  CaL  625. 

necessity  for  this.     The  one  court  can  try  all         ^  _    _      ___   *    ^,  ^    , 

questions.  BoUo  v.  Navarro,  33  Cal.  467.  .  ^:^f'>  amended.    Where  the  court  ad- 

judged  that  certain  parties  who  had  been  sub- 
Referee.  The  appointment  of  a  referee  is  stituted  for  others  owned  interests  in  the 
regulated  by  the  general  provisions  of  the  l»nf  in  the  absence  of  allegations  showing 
Code,  and  an  order  for  a  reference  to  try  all  »"ch  ownership  the  Supreme  Court  held  it 
the  issues  can  only  be  made  by  consent  of  all  erroneous,  but  directed  that  those  persons  be 
parties  (638  et  seq.),  Hastings  v.  Cunningham,  allowed  to  fUe  answers  setting  up  their  in- 
35  CaL  551.  terests.  Gates  v.  Salmon,  46  CaL  377. 

w.*«  wi^i      T*  *i.        •  •  *  Parties,  367  et  seq.,  761. 

Wew  trial.     If  there  is  error  in  an  inter-  ^ 

locutory  decree  in  partition,  it  must  be  cor-        Intervention,  387. 

760.  (272.)  Whenever  from  any  cause  it  is,  in  the  opinion  of  the  court, 
impracticable  or  highly  inconvenient  to  make  a  complete  partition,  in  the 
first  instance,  among  all  the  parties  in  interest,  the  court  may  first  ascer- 
tain and  determine  the  shares  or  interest  respectively  held  by  the  original 
co-tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made,  as  if 
such  original  co-tenants  were  the  parties,  and  sole  parties,  in  interest,  and 
the  only  parties  to  the  action,  and  thereafter  may  proceed  in  like  manner 
to  adjudge  and  make  partition  separately  of  each  share  or  portion  so  as- 
certained and  allotted  as  between  those  claiming  under  the  original  tenant 
to  whom  the  same  shall  have  been  so  set  apart,  or  may  allow  them  to  re- 
main tenants  in  common  thereof,  as  they  may  desire. 

761.  (273.)  If  it  appears  to  the  court,  by  the  certificate  of  the  county 
recorder  or  county  clerk,  or  by  the  sworn  or  verified  statement  of  any  per- 
son who  may  have  examined  or  searched  the  records,  that  there  are  out- 
standing liens  or  incumbrances  of  record  upon  such  real  property,  or  any 
part  or  portion  thereof,  which  existed  and  wQre  of  record  at  the  time  of 
the  commencement  of  the  action,  and  the  persons  holding  such  liens  are 
not  made  parties  to  the  action,  the  court  must  either  order  such  persons 
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to  be  made  parties  to  the  action,  by  an  amendment  or  supplemental  com- 
plaint, or  appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  in- 
cumbrances have  been  paid,  or  if  not  paid,  what  amount  remains  due 
thereon,  and  their  order  among  the  liens  or  incumbrances  severally  held 
by  such  persons  and  the  parties  to  the  action,  and  whether  the  amount 
remaining  due  thereon  has  be^n  secured  in  any  manner,  and  if  secured, 
the  nature  and  extent  of  the  security. 

762.  (274.)  The  plaintiff  must  cause  a  notice  to  be  served,  a  reasonable 
time  previous  to  the  day  for  appearance  before  the  referee  appointed  as 
provided  in  the  last  section,  on  each  person  having  outstanding  liens  of 
record,  who  is  not  a  party  to  the  action,  to  appear  before  the  referee  at  a 
specified  time  and  place,  to  make  proof,  by  his  own  aflSdavit  or  otherwise, 
of  the  amount  due,  or  to  become  due,  contingently  or  absolutely  thereon. 
In  case  such  person  be  absent,  or  his  residence  be  unknown,  service  may 
be  made  by  publication  or  notice  to  his  agents,  under  the  direction  of  the 
court,  in  such  manner  as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified,  or  set  aside, 
and  a  new  reference  ordered,  as  the  justice  of  the  case  may  require. 

<v^  763.  (275.)  If  it  be  alleged  in  the  complaint  and  established  by  evi- 

\  fl^dence,  or  if  it  appear  by  the  evidence  without  such  allegation  in  the  com- 
plaint, to  the  satisfaction  of  the  court,  that  the  property,  or  any  part  of  it, 
is  so  situated  that  partition  cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof.  Otherwise,  upon  the  requisite- 
proofs  being  made,  it  must  order  a  partition,  according  to  the  respective 
rights  of  the  parties,  as  ascertained  by  the  court,  and  appoint  three 
referees  therefor;  and  must  designate  the  portion  to  remain  undivided  for 
the  owners  whose  interests  remain  unknown,  or  are  not  ascertained. 


\ 


Order  for  pcutition.  Is  not  a  final  judg- 
ment. It  is  succeeded  bv  a  judgment  con- 
firming the  partition  or  sale.  Hastings  v.  Cun- 
ning?iam,  35  Cal.  552.  Where  plaintiffs  held 
from  their  grantors  a  deed  containine  a  cov- 
enant that  plaintiffs  should  have  a  rignt  to  fi,n 
immediate  partition,  and  might  divide  the 
premises  by  a  line  running  east  and  west,  or 
north  and  south,  and  upon  such  division  take 
the  west  half  in  the  one  case,  of  the  north  half 
in  the  other,  and  at  the  time  this  action  was 
brought  the  boundaries  of  the  ranoho  had  not 
been  definitely  settled  in  the  proceedings  in- 
stituted to  obtain  a  patent,  and  partition  was 
made,  not  of  the  land  as  described  in  the  deed 
under  which  plaintiffs  held,  but  as  it  had  been 
surveyed  by  the  United  States  Surveyor-Gen- 
eral, but  the  survey  was  not  a  final  survey, 
the  court  said  that  if  any  objection  to  making 
of  partition  existed,  on  tnis  account,  it  should 
be  presented  in  the  answer,  whereupon  the 
court  could  determine  the  necessity,  and  its 
authority  to  dismiss  the  complaint  or  to  stay 
proceedings  until  the  boundaries  should  be 
settled  by  the  proceedings  instituted  to  ob- 
tain a  patent.  Hathatuay  v.  De  Soto,  21  Cal. 
198.  The  court 'cannot  make  a  mechanical 
division  of  water  running  in  a  ditch  owned 
by  tenants  in  common,  and  used  for  mining 
purposes  in  such  a  manner  as  to  permanently 
do  justice  between  the  partiea    There  must 


be  a  sale  and  distribution  of  the  proceeds. 
MeOUUvray  v.  Evans,  27  Cal.  96. 

When  it  is  uncertain  to  whom  and  in  what 
proportions  a  remainder  may  descend  after 
the  termination  of  a  life-estate,  a  judgment  in 
partition  made  before  the  life-estate  termi- 
nates should  not  ascertain  the  interest  of 
those  holding  in  remainder,  but  should  allot 
the  life  estate  subject  to  the  remainder.  Re- 
gan v.  MeMahon,  41  Cal.  679. 

Sale,  order  of,  contents,  770-795. 

Easements.  The  land  to  which  an  ease* 
ment  is  attached  is  called  the  dominant  tene- 
ment; the  land  upon  which  a  burden  or  servi- 
tude is  laid  is  called  the  servient  tenement. 
C  C.  803.  In  case  of  partition  of  the  domi- 
nant tenement,  the  burden  must  be  appor- 
tioned according  to  the  division  of  the  dominant 
tenement,  but  not  in  such  a  way  as  to  increase 
the  burden  upon  the  servient  tenement  C.  C. 
807. 

Referees,  see  797.  The  provision  as  to 
three  referees  does  not  apply  where  a  sale  is 
ordered;  it  can  be  made  by  one  as  well  as 
three.  Httghes  v.  Devlin,  23  Cal.  507. 

« Appear  by  the  evidence,"  etc.    This  , 
is   fulfilled    by  an  allegation  in    the   com- 
plaint not  denied  by  the  answer.   Hughes  v. 
Devlin,  23*Cal.  607. 
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764.  (276.)  In  making  partition,  the  referees  must  divide  the  property, 
and  allot  the  several  portions  thereof  to  the  respective  parties,  quality  and 
quantity  relatively  considered,  according  to  the  respective  rights  of  the 
parties  as  determined  by  the  court,  pursuant  to  the  provisions  of  this 
chapter,  designating  the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid  them.     Before 
making  partition  or  sale,  the  referees  may,  whenever  it  will  be  for  the 
advantage  of  those  interested,  set  apart  a  portion  of  the  property  for  a 
way,  road,  or  street,  and  the  portion  so  set  apart  shall  not  be  assigned  to 
any  of  the  parties  or  sold,  but  shall  remain  an  open  and  public  way,  road, 
or  street,  unless  the  referees  shall  set  the  same  apart  as  a  private  way  for 
the  use  of  the  parties  interested,  or  some  of  them,  their  heirs  and  assigns, 
in  which  case  it  shall  remain  such  private  way.     Whenever  the  referees 
have  laid  out  on  any  tract  of  land  roads  suiScient,  in  the  judgment  of  said 
referees,  to  accommodate  the  public  and  private  wants,  they  shall  report 
that  fact  to  the  court,  and  upon  the  confirmation  of  their  report  all  other 
roads  on  said  tract  shall  cease  to  be  public  highways.     Whenever  it  shall 
appear,  in  an  action  for  partition  of  lands,  that  one  or  more  of  the  tenants 
in  common,  being  the  owner  of  an  undivided  interest  in  the  tract  of  land 
sought  to  be  partitioned,  has  sold  to  another  person  a  specific  tract  by 
metes  and  bounds  out  of  the  common  land,  and  executed  to  the  purchaser 
a  deed  of  conveyance,  purporting  to  convey  the  whole  title  to  such  spe- 
cific tract  to  the  purchaser  in  fee  and  in  severalty,  the  land  described  in 
such  deed  shall  be  allotted  and  set  apart  in  partition  to  such  purchaser, 
bis  heirs  or  assigns,  or  in  such  other  manner  as  shall  make  such  deed 
effectual  as  a  conveyance  of  the  whole  title  to  such  segregated  parcel,  if 
such  tract  or  tracts  of  land  can  be  so  allotted  or  set  apart  without  material 
injury  of  the  rights  and  interests  of  the  other  co-tenants  who  may  not 
have  joined  in  such  conveyance;  provided,  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot  the  share  of  each 
of  the  parties  owning  an  interest  in  the  whole  or  in  any  part  of  the  prem- 
ises sought  to  be  partitioned,  and  to  locate  the  share  of  each  co-tenant,  so 
as  to  embrace  as  far  as  practicable  the  improvements  made  by  such  co- 
tenant  upon  the  property,  and  the  value  of  the  improvements  made  by  the 
tenants  in  common  ihust  be  excluded  from  the  valuation  in  making  allot- 
ments, and  the  land  must  be  valued  without  regard  to  such  improvement, 
in  case  the  same  can  be  done  without  material  injury  to  the  rights  and 
interests  to  the  other  tenants  in  common  owning  such  land.    [Approved  April 

3,  1876;  effect  sixty  days.] 

« 

Order,  763  n.  his  undivided  interest  will  be  set  apart  to  sat- 

isfy the  homestead  claim,  not  to  exceed  the 

Specific  tract.  A  conveyance  bv  some  or  legal  value  of  a  homestead.  Higgins  v.  Higgins, 
one  of  several  tenants  in  common  of  a  specific  46  Cal  259.  Where  the  tenants  other  than 
portion  of  the  common  lands  cannot  be  made  the  plaintiff  were  the  grantees  of  the  plaintiff, 
to  the  prejudice  of  the  others,  unless  this  sec-  and  had  severally  made  valuable  improve- 
tion  permits  it.  The  grantee  acquires  all  the  nients,  the  court  ordered  that  *' there  be  set  off 
interest  of  hib  grantors,  which  is  a  tenancy  in  to  the  several  parties  such  portions  of  the 
the  specific  tract  with  the  co-tenants  of  his  premises  os  will  include  their  respective  im- 
grantors.  CkUes  v.  Salmon,  35  CaL  576.  provements;  provided  always  that  the  righto 

or  interests  of  neither  of  the  other  parties  be 

Homestead,  improvements,  etc.  On  a  prejudiced  thereby;"  and  this  was  held  to  de- 
partition  of  land  held  by  tenants  in  common,  clare  the  proper  rule.  Scale  v.  Soto,  35  CaL 
if  one  of  them  has  a  homestead  claim  on  it,     102. 
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765.  (277.)  The  referees  must  make  a  report  of  their  proceedings,  spec- 
ifying therein  the  manner  in  which  they  executed  their  trust,  and  describ- 
ing the  property  divided,  and  the  shares  allotted  to  each  party,  with  a  par- 
ticular description  of  each  share.  ^ 

766.  (278.)  The  court  may  confirm,  change,  modify,  or  set  aside  there- 
port,  and,  if  necessary,  appoint  new  referees.  Upon  the  report  being  con- 
firmed, judgment  must  be  rendered  that  such  partition  be  effectual  forever, 
which  judgment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  th»  action,  and  their  legal  repre^ 
sentatives,  who  have  at  the  time  any  interest  in  the  property  divided,  or 
any  part  thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as 
entitled  to  the  reversion,  rema^inder,  or  the  inheritance  of  such  property, 
or  of  any  part  thereof,  after  the  determination  of  a  particular  estate 
therein,  and  who  by  any  contingency  may  be  entitled  to  a  beneficial  inter- 
est in  the  property,  or  who  have  an  interest  in  any  undivided  share  thereof, 
as  tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may  be  unknown,  to 
whom  notice  has  been  given  of  the  action  for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or 
.  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party  be- 
fore final  judgment  or  decree;  but  such  judgment  or  decree  is  as  conclu- 
sive against  the  heirs,  legal  representatives,  or  assigns  of  such  decedent, 
as  if  it  had  been  entered  before  his  death. 

Judgment,  efleot  ot  It  merely  severs  the  co-tenant  any  new  or  additional  title.  Wadt 
unity  of  possession,  but  does  not  vest  in  either     v.  Deray,  50  Cal  376. 

767.  (279.)  The  judgment  does  not  affect  tenants  for  years  less  than  ten 
to  the  whole  of  the  property  which  is  the  subject  of  the  partition. 

768.  (280.)  The  expenses  of  the  referees,  including  those  of  a  surveyor    • 
and  his  assistants,  when  employed,  must  be  ascertained  and  allowed  by 
the  court,  and  the  amount  thereof,  together  with  the  fees  allowed  by  the 
court,  in  its  discretion,  to  the  referees,  must  be  apportioned  among  the 
different  parties  to  the  action,  equitably. 

Referee's  fees,  1028.  * 

769.  (281.)  When  a  lien  is  on  an  undivided  interest  or  estate  of  any  of 
the  parties,  such  lien,  if  a  partition  be  made,  shall  thenceforth  be  a  charge 
only  on  the  share  assigned  to  such  party;  but  such  share  must  first  be 
charged  with  its  just  proportion  of  the  costs  of  the  partition,  in  preference 
to  such  lien. 

770.  (282.)  When  a  part  of  the  property  only  is  ordered  to  be  sold,  if 
there  be  an  estate  for  life  or  years,  in  an  undivided  share  of  the  whole 
property,  such  estate  may  be  set  off  in  any  part  of  the  property  not  ordered 
to  be  sold. 

771.  (283.)  The  proceeds  of  the  safe  of  incumbered  property  must  be 
applied  under  the  direction  of  the  court,  as  follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action; 

2.  To  pay  the  costs  of  the  reference; 
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3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their  order  of  pri- 
ority, by  payment  of  the  sums  due  and  to  become  due;  the  amount  due 
to  be  verified  by  affidavit  at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold,  according  to  their 
respective  shares  therein. 

T72.  (284.)  Whenever  any  party  to  an  action,  who  holds  a  lien  upon 
the  property,  or  any  part  thereof,  has  other  securities  for  the  payment  of 
the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order  such  se- 
curities to  be  exhausted  before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount  of  the  lien  on  the 
property,  on  account  thereof. 

Manhaling,  726  n. 

773.  (285.)  The  proceeds  of  sale  and  the  securities  taken  by  the  refer- 
ees, or  any  part  thereof,  must  be  distributed  by  them  to  the  persons  en- 
titled thereto,  whenever  the  court  so  directs.  But  in  case  no  direction  be 
given,  all  of  such  proceeds  and  securities  must  be  paid  into  court,  or  de- 
posited therein,  or  as  directed  by  the  court. 

Deposit  in  oouit,  572-4,  2104. 

T74.  (286.)  Wlien  the  proceeds  of  the  sale  of  any  share  or  parcel  be- 
longing to  persons  who  are  parties  to  the  action,  and  who  are  known,  are 
paid  into  court,  the  action  may  be  continued  as  between  such  parties, 
for  the  determination  of  their  respective  claims  thereto,  which  must  be  as- 
certained and  adjudged  by  the  court.  Further  testimony  may  be  taken  in 
court,  or  by  a  referee,  at  the  discretion  of  the  court,  and  the  court  may, 
if  necessary,  require  such  parties  to  present  the  facts  or  law  in  contro- 
versy, by  pleadings,  as  in  an  original  action. 

775.  (287.)  All  sales  of  real  property,  made  by  referees,  under  this 
chapter,  must  be  made  at  public  auction  to  the  highest  bidder,  upon  notice 
published  in  the  manner  required  for  the  sale  of  real  property  on  execu- 
tion. The  notice  must  state  the  terms  of  sale,  and  if  the  property  or  any 
part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge,  or  lien,  that  must 
be  stated  in  the  notice. 

Ezecation,  692-4. 
1,782. 


776.  (288.)  The  court  must,  in  the  order  for  sale,  direct  the  terms  of 
credit  which  may  be  allowed  for  the  purchase-money  of  aoy  portion  of  the 
premises  of  which  it  may  direct  a  sale  on  credit,  and  for  that  portion  of 
which  the  purchase-money  is  required,  by  the  provisions  hereinafter  con- 
tained, to  be  invested  for  the  benefit  of  unknown  owners,  infants,  or  par- 
ties out  of  the  State. 

777.  (289.)  The  referees  may  Jake  separate  mortgages  and  other  secu- 
rities for  the  whole,  or  convenient  portions  of  the  purchase-nioney,  of 
such  parts  of  the  property  as  are  directed  by  the  court  to  be  sold  on 
credit,  for  the  shares  of  any  known  owner,  of  full  age,  in  the  name  of  such 
owner;  and  for  the  shares  of  an  infant,  in  the  name  of  the  guardian  of 
such  infant;  and  for  other  shares^  in  the  name  of  the  clerk  of  the  county 
and  tus  successors  in  office. 


§  §  7  78-787  Partition.  CP^Rt  ii,  titlb  x, 

778.  (290.)  The  person  entitled  to  a  tenancy  for  life,  or  years,  whose 
estate  has  been  sold,  is  entitled  to  receive  such  sum  as  may  be  deemed  a 
reasonable  satisfaction  for  such  estate,  and  which  the  person  so  entitled 
may  consent  to  accept  instead  thereof,  by  an  instrument  in  writing,  filed 
with  the  clerk  of  the  court.  Upon  the  filing  of  such  consent,  the  clerk 
must  enter  the  same  in  the  minutes  of  the  court. 

T79.  (291.)  If  such  consent  be  not  given,  filed,  and  entered  as  provided 
in  the  last  section,  at  or  before  a  judgment  of  sale  is  rendered,  the  court 
must  ascertain  and  determine  what  proportion  of  the  proceeds  of  the  sale, 
after  deducting  expenses,  will  be  a  just  and  reasonable  sum  to  be  allowed 
on  account  of  such  estate,  and  must  order  the  same  to  be  paid  to  such 
party,  or  deposited  in  court  for  him,  as  the  case  may  require. 

780.  (292.)  If  the  persons  entitled  to  such  estate  for  life  or  years  be 
unknown,  the  court  must  provide  for  the  protection  of  their  rights  in  the 
same  manner,  as  far  as  may  be,  as  if  they  were  known  and  had  appeared. 

781.  (293.)  In  all  cases  of  sales,  when  it  appears  that  any  person  has  a 
vested  or  contingent  future  right  or  estate  in  any  of  the  property  sold,  the 
court  must  ascertain  and  settle  the  proportional  value  of  such  contingent 
or  vested  right  or  estate,  and  must  direct  such  proportion  of  the  proceeds 
of  the  sale  to  be  invested,  secured,  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties. 

782.  (294.)  In  all  cases  of  sales  of  property  the  terms  must  be  made 
known  at  the  time;  and  if  the  premises  consist  of  distinct  farms  or  lots, 
they  must  be  sold  separately. 

783.  (295.)  Neither  of  the  referees,  nor  any  person  for  the  benefit  ol 
either  of  them,  can  be  interested  in  any  purchase;  nor  can  a  guardian  of 
an  infant  party  be  interested  in  the  purchase  of  any  real  property,  being 
the  subject  of  the  action,  except  for  the  benefit  of  the  infant.  AH  sales 
contrary  to  the  provisions  of  this  section  are  void. 

784.  (296.)  After  completing  a  sale  of  the  property,  or  any  part  thereof 
ordered  to  be  sold,  the  referees  must  report  the  same  to  the  court,  with  a 
description  of  the  different  parcels  of  land  sold  to  each  purchaser;  the 
name  of  the  purchaser;  the  price  paid  or  secured;  the  terms  and  condi- 
tions of  the  sale,  and  the  securities,  if  any,  taken.  The  report  must  be 
filed  in  the  office  of  the  clerk  of  the  county  where  the  property  is  situated. 

785.  (297.)  If  the  sale  be  confirmed  by  the  court,  an  order  must  be 
entered,  directing  the  referees  to  execute  conveyances  and  take  securities 
pursuant  to  such  sale,  which  they  are  hereby  authorized  to  do.  Such 
order  may  also  give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

788.  (298.)  When  a  party  entitled  to  a  share  of  the  property,  or  an 
incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale,  becomes  a 
purchaser,  the  referees  may  take  his  receipt  for  so  much  of  the  proceeds 
of  the  sale  as  belongs  to  him. 

787.  (299.).  The  conveyances  must  be  recorded  in  the  county  where  the 
premises  are  situated,  and  shall  be  a  bar  against  all  persons  interested  in 
the  property  in  any  way,  who  shall  have  been  named  as  parties  in  the 
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action,  and  against  all  sncb  parties  and  persons  as  were  unknown,  if  the 
snmmons  was  served  by  publication,  and  against  all  persons  claiming 
ODder  them,  or  either  of  them,  and  against  all  persons  having  unrecorded 
deeds  or  liens  at  the  commencement  of  the  action.    [Approved  March  24;  effect 

JuJjl,  1874] 

788.  (300.)  When  there  are  proceeds  of  a  sale  belonging  to  an  unknown 
owner,  or  to  a  person  without  the  State,  who  has  no  legal  representative 
within  it,  the  same  must  be  invested  in  bonds  of  this  State  or  of  the 
United  States,  for  the  benefit  of  the  persons  entitled  thereto. 

789.  (301.)  When  the  security  of  the  proceeds  of  sale  is  taken,  or  when 
an  investment  of  any  such  proceeds  is  made,  it  must  be  done,  except  as 
herein  otherwise  provided,  in  the  name  of  the  clerk  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  office,  who  must  hold  the  same 
for  the  use  and  benefit  of  the  parties  interested,  subject  to  the  order  of 
the  court. 

790.  (302.)  When  security  is  taken  by  the  referees  on  a  sale,  and  the 
parties,  interested  in  such  security,  by  an  instrument  in  writing,  under 
their  hands,  delivered  to  the  referees,  agree  upon  the  shares  and  propor- 
tions to  which  they  are  respectively  entitled,  or  when  shares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such  securities  must 
be  taken  in  the  names  of  and  payable  to  the  parties  respectively  entitled 
thereto,  and  must  be  delivered  to  such  parties  upon  their  receipt  therefor. 
Such  agreement  and  receipt  must  be  returned  and  filed  with  the  clerk. 

791.  (303.)  The  clerk  in  whose  name  a  security  is  taken,  or  by  whom 
an  investment  is  made,  and  his  successors  in  office,  must  receive  the  in- 
terest and  principal  as  it  becomes  due,  and  apply  and  invest  the  same  as 
the  court  may  direct;  and  must  deposit  with  the  county  treasurer  all  se- 
curities taken,  and  keep  an  account  in  a  book  provided  and  kept  for  that 
purpose,  in  the  clerk's  office,  free  for  inspection  by  all  persons,  of  in- 
vestments and  moneys  received  by  him  thereon,  and  the  disposition 
thereof. 

Depoeit  in  court,  572-4,  2104. 

792.  (304.)  When  it  appears  that  partition  cannot  be  made  equal  be- 
tween the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  and  interests  of  some  of  them,  and  a  partition  be  ordered, 
the  court  may  adjudge  compensation  to  be  made  by  one  party  to  another, 
on  account  of  the  inequality;  but  such  compensation  shall  not  be  required 
to  be  made  to  others  by  owners  unknown,  nor  by  an  infant,  unless  it  ap- 
pears that  such  infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in  all  cases  the 
court  has  power  to  make  compensatory  adjustment  between  the  respective 
parties,  according  to  the  ordinary  principles  of  equity. 

793.  (305.)  When  the  share  of  an  infant  is  sold,  the  proceeds  of  the 
sale  may  be  paid  by  the  referee  making  the  sale  to  his  general  guardian, 
or  the  special  guardian  appointed  for  him  in  the  action,  upon  giving  the 
security  required  by  law  or  directed  by  order  of  the  court. 

Gnardians,  371^-3,  1722,  1747-1809. 
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794.  (306.)  The  gaardian  who  may  be  entitled  to  the  custody  andman- 
L^     agement  of  the  estate  of  an  insane  person,  or  other  person  adjudged  in- 

.r  capable  of  conducting  his  own  affairs,  whose  interest  in  real  property  has 
\^^  been  sold,  may  receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  executing,  with  sufficient 
sureties,  an  undertaking  approved  by  a  judge  of  the  court,  or  by  a  ofliaiiiiy 
jiyfe^r  that  he  will  faithfully  discharge  the  trust  reposed  in  him,  and  will 
render  a  true  and  just  account  to  the  person  entitled,  or  to  his  legal  repre- 
sentative. 

auardiami,  372-3,  1722,  1747-1809. 

795.  (307.)  The  general  guardian  of  an  infant,  and  the  guardian  enti- 
tled to  the  custody  and  management  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  conducting  his  own  affairs,  who  is  in- 
terested in  real  estate  held  in  joint  tenancy,  or  in  common,  or  in  any  other 
manner  so  as  to  authorize  his  being  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  partition  without  action,  and  agree  upon  the 
share  to  be  set  off  to  such  infant  or  other  person  entitled,  and  may  exe- 
cute a  release  in  his  behalf  to  the  owners  of  the  shares  of  the  parts  to 
which  they  may  be  respectively  entitled,  upon  an  order  of  the  court. 

Guardians,  372-3,  1722,  1747-1809. 

796.  (308.)  The  costs  of  partition,  including  reasonable  counsel  fees, 
expended  by  the  plaintiff  or  either  of  the  defendants,  for  the  common 
benefit,  fees  of  referees,  and  other  disbursements,  must  be  paid  by  the 
parties  respectively  entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included  and  specified  in 
the  judgment.  In  that  case  they  shall  be  a  lien  on  the  several  shares,  and 
the  judgment  may  be  enforced  by  execution  against  such  shares,  and 
against  other  property  held  by  the  respective  parties.  When,  however, 
litigation  arises  between  some  of  the  parties  only,  the  court  may  require 
the  expense  of  such  litigation  to  be  paid  by  the  parties  thereto,  or  any  of 

them.      [Approved  March  24;  effect  July  1,  1874  ] 

Coats,  768  n.     Where  plaintiffs  were  held     and  expenses  of  the  action  must  be  deducted 
entitled  to  one-third  of  tne  proceeds,  it  was     Ooodemw  v.  Ewer,  16  Cal.  471. 
held  their  proportionate  share  of  the  costs        Referee's  fees,  1028. 

797.  (309.)  The  court,  with  the  consent  of  the  parties,  may  appoint  a 
single  referee,  instead  of  three  referees,  in  the  proceedings  tinder  the 
provisions  of  this  chapter;  and  the  single  referee,  when  thus  appointed, 
has  all  the  powers,  and  may  perform  all  the  duties  required  of  the  three 
referees. 

798.  If  it  appear  that  other  actions  or  proceedings  have  been  neces- 
sarily prosecuted  or  defended  by  any  one  of  the  tenants  in  common,  for 
the  protection,  confirmation  or  perfecting  of  the  title,  or  setiing  the 
boundaries,  or  making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have  paid  the  expense  of 
suQh  litigation  or  other  proceedings,  all  the  expenses  necessarily  incurred 
therein,  except  counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest  thereon  from  the 
date  of  making  the  said  expenditures,  and  in  the  same  kind  of  money  ex- 
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pended  or  paid,  and  the  same  must  be  pleaded  and  allowed  by  the  court 
and  included  in  the  final  judgment,  and  shall  be  a  lien  upon  the  share  of 
each  tenant,  respectively,  in  proportion  to  his  interest,  and  shall  be  en- 
forced in  the  same  manner  as  taxable  costs  of  partition  are  taxed  and  col- 
lected.    [Approved  February  4,  1876;  effect  sixty  days.] 

799.  If  it  appears  to  the  court  that  it  was  necessary  to  have  made  an 
abstract  of  the  title  to  the  property  to  be  partitioned,  and  such  abstract 
shall  have  been  procured  by  the  plaintiff,  or  if  the  plaintiff  shall  have 
failed  to  have  the  same  made  before  the  commencement  of  the  action,  and 
any  one  of  the  defendants  shall  have  had  such  abstract  afterwards  made, 
the  cost  of  the  abstract,  with  interest  thereon  from  the  time  the  same  is 
subject  to  the  inspection  of  the  respective  parties  to  the  action,  must  be 
allowed  and  taxed.  Whenever  such  abstract  is  produced  [procured?]  by 
the  plaintiff,  before  the  commencement  of  the  action,  he  must  file  with  his 
complaint  a  notice  that  an  abstract  of  the  title  has  been  made,  and  is 
subject  to  the  inspection  and  use  of  all  the  parties  to  the  action,  designat- 
ing therein  where  the  abstract  will  be  kept  for  inspection.  But  if  the 
plaintiff  shall  have  failed  to  procure  such  abstract  before  commencing  the 
action,  and  any  defendant  shall  procure  the  same  to  be  made,  he  shall,  as 
soon  as  he  has  directed  it  to  be  made,  file  a  notice  thereof  in  the  action 
with  the  clerk  of  the  court,  stating  who  is  making  the  same,  and  where  it 
will  be  kept  when  finished.  The  court,  or  the  judge  thereof,  may  direct 
from  time  to  time,  during  the  progress  of  the  action,  who  shall  have  the 
custody  of  the  abstract. 

BOO.  The  abstract  mentioned  in  the  last  preceding  section  may  be  made 
by  any  competent  searcher  of  records,  and  need  not  be  certified  by  the 
recorder  or  other  officer,  but  instead  thereof  it  must  be  verified  by  the 
affidavit  of  the  person  making  it,  to  the  effect  that  he  believes  it  to  be 
correct;  but  the  same  may  be  corrected  from  time  to  time  if  found  incor- 
rect, under  the  direction  of  the  court. 

801.  Whenever,  during  the  progress  of  the  action  for  partition,  any  dis- 
bursements shall  have  been  made,  under  the  direction  of  the  court  or  the 
judge  thereof,  by  a  party  thereto,  interest  must  be  allowed  thereon  from 
the  time  of  making  such  disbursements. 


CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 


SEa  S02.  Certain  writs  abolished. 

803.  Action  may  be  brought  against  any 
party  usurping,  etc.,  any  office 
or  franchise. 

S04.  Name  of  person  entitled  to  office 
mav  be  set  forth  in  the  com- 
plaint.  If  fees  have  been  re- 
ceived by  the  usurper,  he  may 
be  arrested. 

805.  Judgment  niay  determine  the  rights 

of  both  incumbent  and  claimant. 

806.  When  rendered  in  favor  of  appli- 

cant. 


Sec.  807.  Damages  may  be  recovered  by  suc- 
cessful applicant. 

808.  When  several    persons  claim    the 

same  office  their  rights  may  be 
determined  by  a  single  action. 

809.  If  defendant  found   guilty,   what 

t'udgment  to  be  rendered  against 
lim. 
[810.  Attorney-General  may  require  re- 
lator to  give  security.] 


802.  The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceedings     X 
by  information  in  the  nature  of  quo  warratUo,  are  abolished.     The  rem-    /   ^  r 
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edies  obtainable  in  these  forms  may  hereafter  be  obtained  by  civil  actions, 
under  the  provisions  of  this  chapter. 

CorporatioDa,  diflsolution  of.  By  C.  C. 
399-400  it  is  declared  that  the  dissolution  of 
corporations  is  provided  for,  if  involuntary, 
by  this  chapter  of  this  Code;  if  voluntary,  by 
Part  III,  Title  VI  (1227-1233),  of  this  Code; 
and  that  unless  other  persons  are  appointed 
by  the  court,  the  directors  or  managers  of  the 


affairs  of  such  corporation  at  the  time  of  its 
dissolution  are  trustees  of  the  creditors  and 
stockholders  or  members  of  the  corporation 
dissolved,  and  have  full  power  to  settle  the 
affairs  of  the  corporation.  As  to  a  receiver, 
565. 


808.  (310.)  An  action  may  be  brought  by  the  Attorney-General,  in  the 
name  of  the  people  of  this  State,  upon  his  own  information,  or  upon  the 
complaint  of  a  private  party,  against  any  person  who  usurps,  intrudes  into, 
or  unlawfully  holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  this  State.  And  the  Attorney-General  must  bring  the 
action  whenever  he  has  reason  to  believe  that  any  such  office  or  franchise 
has  been  usurped,  intruded  into,  or  unlawfully  held  or  exercised  by  any 
person,  or  when  he  is  directed  to  do  so  by  the  Governor. 

Security  by  relator,  810. 

Office,  title  to.  Contesting  elections,  1111- 
1127.  "  Office  "  signifies  a  place  of  trust.  In 
legal  idea,  an  office  is  an  entity,  and  mav  ex- 
ist in  fact,  though  it  be  without  an  incumbent. 
In  this  sense  the  word  "  office  "  is  used  in  a 
number  of  instances  in  the  Constitution  and 
also  in  the  statutes.  An  office  is  also  defined 
to  be  a  right  to  exercise  a  public  function  or 
employment,  and  to  take  the  fees  and  emolu- 
ments belonging  to  it.  Miller  v.  Supervisors, 
etc.,  25  Cal.  98;  People  v.  Stratton,  28  Cal. 
382.  It  was  held  that  an  information  in  the 
nature  of  a  quo  warranto  was  the  proper  pro- 
ceeding to  try  title  to  an  office.  People  v.  Scan- 
neU,  7  Cal.  432;  People  v.  Olds,  3  Cal.  175. 
Office  of  pilot  was  held  to  fall  within  the  defi- 
nition of  "office."  Palmer  \\  Woodbury,  14 Cal. 
44.  A  certificate  of  election  is  only  prima 
facie  evidence  of  right  to  an  office,  and  one 
who  enters  under  such  a  certificate  may  be 
an  "  intruder, "  and  "  usurper, "  If  he  has  not 
the  right  and  the  real  title,  he  holds  unlaw- 
fully. People  V.  Jones,  20  Cal.  53;  Magee  v. 
Cakiveras,  10  CaL  376.  The  proceeding  for 
contesting  elections  (1111  et  seq.),  was  held 
not  to  take  away  the  right  of  the  people  in 
their  sovereign  capacity  to  inquire  into  the 
autliority  by  which  any  person  assumes  to  ex- 
ercise tlie  functions  of  a  public  office  or  fran- 
chise. The  two  remedies  are  distinct.  People 
V.  Holden,  28  Cal.  129.  It  was  held  that  where 
the  charter  of  a  city  provides  that  the  com- 
mon council  shall  '*  judge  of  the  qualifications, 
elections,  and  returns  of  their  own  members," 
the  council  possesses  exclusive  authority,  and 


the  courts  have  no  jurisdiction  in  the  premises. 
People  V.  Metzker,  47  Cal.  624.  The  right  to 
take  and  hold  office  cannot  be  inquired  into, 
in  a  collateral  action  or  poceeding.  See  C  C 
358  (Corporation  Franchise);  Turner  v.  Malo- 
ney,  13  CaL  621;  PeopU  v.  Olds,  3  Id.  174, 175; 
People  V.  CoUins,  7  J.  R.  649;  WUcox  v.  Smith, 
5  Wend.  231;  HaU  v.  Luther,  13  Id.  491; 
Shores  v.  ScoU  River  WaterCompany,  17  CaL  626; 
Satterlee  v.  San  Francisco,  23  CaL  32a 
(Office. ) 

Complaint,  or  information,  426  n.  The 
court  held  a  complaint  sufficient  when  it 
showed  that  defendant  was  in  possession  of 
the  place  without  lawful  authority.  Palmer  y. 
Woodbury,  14  Cal.  44.  A  complaint  averring 
the  passage  of  the  act  under  which,  relator 
claimed  to  hold  the  office  of  pilot,  the  repeal 
of  the  act  under  which  defendant  claimed  the 
appointment  by  the  governor  of  a  board  of 
pilot  commissioners,  the  organization  of  said 
board,  the  examination  and  appointment  of 
relator  as  pilot,  the  holding,  usurpation  and 
enjoyment  of  the  office  by  defendant,  and 
praying  that  they  be  deprived  of  office,  and 
severafiy  subjected  to  a  fine,  was  considered 
sufficient;  but  as  no  relief  was  asked  in  favor 
of  the  relator,  the  allegations  of  the  complaint, 
setting  foi*th  his  right  to  the  office,  were  held 
superfluous.  Flynn  v.  Abbott,  16  CaL  359. 

Answer,  437  n.  The  defendant  may  set 
forth  in  his  answer  more  than  one  defense. 
People  v.  Straiton,  28  CaL  382. 

Mandamus,  1085. 


804.  (311.)  Whenever  such  action  is  brought,  the  Attorney-General, 
in  addition  to  the  statement  of  the  cause  of  action,  may  also  set  forth  in 
the  complaint  the  name  of  the  person  rightly  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon  proof  by  affidavit 
that  the  defendant  has  received  fees  or  emoluments  belonging  to  the  office, 
and  by  means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a 
Justice  of  the  Supreme  Court,  or  a  'His^^fripj^  Judge,  for  the  arrest  of  such 
defendant  and  holding  him  to  bail;  and  thereupon  he  may  be  arrested  and 
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held  to  bail,  in  the  same  manner  and  with  the  same  effect,  and  subject  to 
the  same  rights  and  liabilities,  as  in  other  civil  actions  where  the  defend- 
ant is  subject  to  arrest. 

Complaint,  803.    Several  claimants,  808.    Arrest  and  bail,  478  et  seq. 

805.  (312.)  In  every  such  action  judgment  may  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so  alleged  to 
be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  may  re- 
quire. 

Proot    The  fact  of  election  may  be  estab-        New  tiiaL     It  would  seem  that  no  new 

lished,  not  only  without,   but  against    the  trial  can  be  granted.     The  remedy  is  by  ap- 

evidence  of  the  certificate  of  election.     Magee  peal.      Doraey  v.  Barry,  24  Cal.   449;    Cos- 

V.  Calaveras  Co.,  10  Cal.  377.  grave  v.  Howland,  24  CaL  457;  both  of  which 

cases   related   to    contested   elections    (1111 

Jnogment,  809.    The  court  may  determine  et  seq.). 
the  right  of  the  relator,  as  well  as  of  the  de- 
fendant.   People  V.  Banvard,  27  CaL  476. 

806.  (313)  If  the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he  will  be 
entitled,  after  taking  the  oath  of  office  and  executing  such  official  bond  as 
may  be  required  by  law,  to^take  upon  himself  the  execution  of  the  office. 

807.  (314.)  If  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover,  by  action, 
the  damages  which  he  may  have  sustained  by  reason  of  the  usurpation  of 
the  office  by  the  defendant. 

Damages.     The  salarj;  annexed  to  a  public     Smyth,  28  Cal.  21 ;  Stratum  v.  OuUon,  28  Cal. 
office  is  incident  to  the  title  to  the  office,  and     51;  and  see  as  to  costs  and  fine,  809. 
not  to  its  occupation  and  exercise.    People  v. 

808.  (315.)  When  several  persons  claim  to  be  entitled  to  the  same  office 
or  franchise,  one  action  may  be  brought  against  all  suclx  persons,  in 
order  to  try  their  respective  rights  to  such  office  or  franchise. 

809.  (316.)  When  a  defendant,  against  whom  such  action  has  been 
brought,  is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  any  office,  franchise,  or  privilege,  judgment  must  be  rendered  that 
such  defendant  be  excluded  from  the  office,  franchise,  or  privilege,  and 
that  he  pay  the  costs  of  the  action.  The  court  may  also,  in  its  discretion, 
impose  upon  the  defendant  a  fine  not  exceeding  five  thousand  dollars, 
which  fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

810.  When  the  action  is  brnnyjit  npnn  the  information  or  application  of 
a  private  party,  the  Attorney-General  may  require  such  party  to  enter  into 
an  undertaking,  with  sureties  to  be  approved  by  the  Attorney-General, 
conditioned  that  such  party,  or  the  sureties,  will  pay  any  judgment  for 
costs  or  damages  recovered  against  the  plaintiff,  and  all  the  costs  and  ex- 
penses incurred  in  the  prosecution  of  the  action.     [Apprx)ved  March  24;  effect 

July  1, 1874.  ] 
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CHAPTEE   VI. 

OF  ACTIONS  AGAINST  STEAMERS,   VESSELS,   AND  BOATS. 


Sec.  813.  When    vessels,    etc.,    are    liable. 
Their  liabilities  constitute  liens. 

814.  Actions  may  be  brought   directly 

against  such  vessels,  etc  [Alter- 
ed.] 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the 

master,  mat-e,  etc. 

817.  Plaintiff  may  have  such  vessel,  etc , 

attached. 

818.  The  clerk  must  issue  the  writ  of 

attachment. 

819.  Such  writ  must  be  directed  to  the 

sherii!.    Sheriff  may  release  upon 
sufficient  undertakmg. 

820.  Sheriff  must  execute  such  writ  with- 

out delay. 


Sec.  821.  The  owner,  master,  etc,  may  ap- 
pear and  defend  such  vessel  [Oxi 
Dehalf  of  the  owner.] 

822.  Proceedings  in  actions  under  this 

Chapter. 

823.  After  appearance  attachment  may, 

on  motion,  be  discharged. 

824.  When  not  discharged,  such  vessel, 

etc.,  may  be  sold  at  public  auc- 
tion.   Application  of^  proceeds. 

825.  IViariners  and    others   may  assert 

their  claim  for  wages,  notwith- 
standing prior  attacnment.  Uow 
enforced. 

826.  Proof   of   the  claims  of  mariners 

and  others. 

827.  Sheriff's  notice  of  sale  to  contain 

measurement,  tonnage,  etc 


[827n.  Divorce.] 

813.  (317.)  All  steamers,  vessels,  and  boats  are  liable: 

1.  For  services  rendered  on  board  at  the  request  of,  or  on  contract  with, 
their  respective  owners,  masters,  agents,  or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at  the  request  of 
their  respective  owners,  masters,  agents,  or  consignees; 

3.  For  work  done  or  materials  furnished  in  this  State  for  their  construc- 
tion, repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this  State; 

5.  For  non-performance,  or  mal-performance,  of  any  contract  for  the 
transportation  of  persons  or  property  between  places  within  this  State, 
made  by  their  respective  owners,  masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  property,  in  this  State. 
Demands  for  these  several  causes  constitute  liens  upon  all  steamers, 

vessels,  and  boats,  and  have  priority  in  their  order  herein  enumerated, 
and  have  preference  over  all  other  demands;  but  such  liens  only  continue 
in  force  for  the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.      [Approved  March  24;  effect  July  1,  1874.] 


Masters.  The  master  is  presumed,  even 
at  a  home  port,  to  have  authority  to  contract 
for  supplies.  If  the  purchases  are  made  by  the 
captain,  with  the  consent  of  the  ship's  hus- 
band,  the  owners  are  prima  facie  liaole,  un- 
less credit  is  exclusively  given  to  the  ship's 
husband.  Crawford  v.  Hoberts,  50  CaL  241, 

Salvage.  Any  person,  other  than  the 
master,  mate,  or  a  seaman  thereof,  who  res- 
cues a  ship,  her  appurtenances  or  cargo,  from 
danger,  is  entitled  to  a  reasonable  compensa- 
tion therefor,  to  be  paid  out  of  the  property 
saved.  He  has  a  hen  for  such  claim,  which 
is  regulated  by  the  Title  on  Liens  [C.  C,"];  but 
no  claim  for  salvage  as  such  can  accrue 
against  any  vessel,  or  her  freight  or  cargo,  in 
favor  of  the  owners,  officers,  or  crew  of 
another  vessel,  belonging  to  the  same  owners; 
but  the  actual  cost  at  the  time  of  the  services 
rendered  by  one  such  vessel  to  another,  when 
in  distress,   are  payable  through  a  general 


average  contribution  on  the  property  saved. 
C.  a  2079. 

Liens  generaUy,  1180. 

*  *  One  year,  * '  etc.  This  commences  to  run 
from  the  expiration  of  the  term  of  credit,  if 
credit  be  given.  Edgerly  v.  **San  Loreptzo,*^  29 
Cal.  419. 

Husband  and  "wife.  Cannot  recover  dis- 
bursement* or  expenditures  bv  the  husband. 
SkfMon  V.  '*[/nele  Sam,"  18  CaL  526;  and  see 
370-1,  ante. 

Justices  of  the  peace.  Have  not  jurisdic- 
tion where  the  suit  on  proceeding  is  for  the 
recovery  of  seamen's  wages  for  a  voyage  per- 
formed, in  whole  or  in  part,  without  the  wa- 
ters of  this  State,  115,  S.  2. 

Constitutionality.  Where  the  vessel  was 
a  domestic  vessel,  and  San  FranciBco,  where 
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the  cause  of  action  arose,  was  her  home  and 
port,  and  the  materials  and  supplies  furnished 
were  alleged  to  have  been  furnished  under  a 
contract  with  the  master  of  the  vessel,  which 
contract  was  of  a  maritime  nature,  and  upon 
which  suit  might  have  been  brought  against 
the  owners  or  against  the  master  in  personam 
in  the  Court  of  Admiralty,  the  Supreme 
Court  said  the  case  of  T?ie  Moses  Taylor^  4 
Wall.  411,  was  a  case  under  this  very  statute, 
to  enforce  a  lien  arising  upon  a  breach  of  a 
contract  to  convey  the  complainant  from  New 
York  to  San  Francisco.  Tne  decision  in  that 
case  did  not  go  to  the  extent  of  holding  that 
the  language  of  the  Constitution  itself,  ex  vi 
termini,  vested  in  the  courts  of  the  IJnited 
States  exclusive  jurisdiction  of  all  civil  causes 
of  maritime  and  admiralty  jurisdiction,  bnt 
held  that  in  all  cases  to  which  the  judicial 
power  of  the  United  States  extended,  Con- 
gress might  rightfully  vest  exclusive  jurisdic- 
tion in  Uie  Federal  courts,  and  that  the  Ju- 
diciary Act  of  1789  vested  in  the  United 
States  District  Courts  exclusive  jurisdiction 
of  causes  of  action  of  this  character.  It  was 
also  held  that  the  saving  clause  in  the  ninth 
section  of  the  Judiciary  Act  was  not  a  saving 
of  a  concurrent  remedy  in  a  common  law 
court,  but  the  saving  of  a  common  lay^  rem- 
edy, so  that  a  proceeding  in  rem  for  causes  of 
action  cognizaole  in  the  admiralty,  was  un- 
constitutional and  void.  It  was  contended, 
however,  that  there  being  no  lien,  by  mari- 
time law,  for  materials  and  supplies  furnished 
at  the  home  port — the  statute  did  not  touch 
u^n  the  jurisdiction  of  the  United  States 
District  Courts — that  the  lien  created  was  not 
a  substitute  for  the  lien  existing  by  maritime 
law,  but  was  made  to  meet  a  case  where  no 
such  hen  existed  before,  and  that  the  Federal 
courts  could  not  enforce  this  lien,  for  it  was 
not  a  maritime  lien. 


This  argument  was  held  to  overlook  the 
fact  that  the  cause  of  action  was  not  to  enforce 
a  lien,  but  to  recover  for  materials  and  suj)- 
plies  upon  a  maritime  contract.  The  Admi- 
ralty Court  undoubtedly  had  jurisdiction  to 
enforce  the  contract.  The  language  of  the 
Judiciary  Act  was  not  that  the  District  ( 'ourts 
should  have  exclusive,  original  cognizance  of 
actions  to  enforce  maritime  liens  ^  but  of  all 
civil  causes  of  admiralty  and  maritime  juris- 
diction. The  court  held  there  was  no  reason 
to  doubt  the  constitutionality  of  the  statute, 
so  far  as  it  might  be  made  applicable  to 
causes  of  action  not  cognizable  m  Courts  of 
Admiralty;  that  there  was  no  objection  to  the 
law  merely  because  it  authorized  a  suit  a^^inst 
the  vessel  itself,  except  so  far  as  the  suit  was 
upon  a  marine  contract,  but  the  action  be- 
ing brought  to  obtain  relief  on  a  maritime 
contract,  and  the  remedy  given  by  the  statute 
not  bein^  a  common  law  remedy,  was  conclu- 
sive against  it.  Crawford  v.  Bark  "  CaroUne 
Reed,'' 42  Cal.  472.  See  also  57  n. .  ante;  1  Conk- 
ling  <m  Adm.,  19;  De  Lovio  v.  Boit,  2  Gall.  398; 
The  •*  Thmnas  Jefferscm,"  10  Wheat.  428;  Peo- 
pU  V.  '"America,"  34  Cal.  679;  AveHUy.  Hart- 
ford,  2  Cal.  308;  Taylor  v.  '"Columbia,"  6  Cal. 
268;  Warner  v.  "  llncU  Sam,"  9  Cal.  697; 
Nine  v.  Trevor,  4  WalL  665;  and  3  Kent's 
Comm.  (12th  ed.),  170,  n.  1.  The  District 
Court  has  jurisdiction  of  an  action  to  recover 
from  the  owners  the  value  of  goods  sold  and 
delivered  at  the  request  of  the  master  for  the 
use  of  a  vessel  engaged  in  navigating  the  high 
seas.  Crawford  v.  Roberts,  60  (Jal  235. 

Admiralty  practice.  The  practice  in 
Courts  of  Admiralty  has  no  application  to 
actions  brought  under  this  section.  Sheldon  v. 
Steamship  Uncle  Sam,  18  Cal.  526. 


814.  (318.)  Actions  for  any  of  the  causes  specified  in  the  preceding 
section,  must  be  brought  against  the  owners  by  name,  if  known,  but  if 
not  known,  that  fact  shall  be  stated  in  the  complaint,  and  the  defendant 
shall  be  designated  as  unknown  owners.  Other  pisrsons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action,  the  nature  and 
amount  of  such  lien  being  stated  in  the  complaint.     [Approved  March 24;  effect 

July  1,  1874.] 
Fictitiotui  namos,  474. 
Parties,  367  et  seq. 

815.  (319.)  The  complaint  must  designate  the  steamer,  vessel,  or  boat 
by  name,  and  must  be  verified  by  the  oath  of  the  plaintiff,  or  some  one  on 
his  behalf. 

Complaint  generaUy,  426  n. 
Verification,  446. 

816.  (320.)  The  summons,  attached  to  a  certified  copy  of  the  complaint, 
must  be  served  on  the  owners,  if  they  can  be  found;  otherwise,  it  maybe    /  ^.  x; 
served  on  the  master,  mate,  or  person  having  charge  of  the  steamer,  ves-  ^ 

sel,  or  boat.      [Approved  March  24;  effect  July  1,  1874.] 

Servioe  of  aammona,  410  et  seq. 
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817.  (321.)  The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any 
time  afterward,  may  have  the  steamer,  vessel,  or  boat,  with  its  tackle, 
apparel  and  furniture,  attached  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered  in  the  action.     [Approved  March  24;  effect  July  l, 

1874.] 
Attachment,  generaUy,  537  et  seq. 

818.  (322.)  The  clerk  of  the  court  must  issue  a  writ  of  attachment,  on 
the  application  of  the  plaintiff,  upon  receiving  a  written  undertaking  on 
behalf  of  the  plaintiff,  executed  by  two  or  more  sufBicient  sureties,  to  the 
effect  that  if  the  judgment  be  rendered  in  favor  of  the  owner  of  the  steamer, 
vessel,  or  boat,  as  the  case  may  be,  he  will  pay  all  costs  and  damages  that 
may  be  awarded  against  him,  or  all  damages  that  may  be  sustained  by  him 
from  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  in  no  case  be  less  than  five  hundred  dollars.     [Approved  March 

24;  effect  July  1,  1874.  ] 

QualificatioDB  of  suretiM,  1057. 
UndertaklDgB  generaUy,  941  n. 

819.  (323.)  The  writ  must  be  directed  to  the  sheriff  of  the  county  within 
which  the  steamer,  vessel,  or  boat  lies,  and  direct  him  to  attach  such 
steamer,  vessel,  or  boat,  with  its  tackle,  apparel  and  furniture,  and  keep 
the  same  in  his  custody  until  discharged  in  due  course  of  law.     [Approved 

March  24;  effect  July  1,  1874.] 

820.  (324.)  The  sheriff  to  whom  the  writ  is  directed  and  delivered,  must 
execute  it  without  delay,  and  must  attach  and  keep  in  his  custody  the 
steamer,  vessel,  or  boat  named  therein,  with  its  tackle,  apparel  and  furni- 
ture, until  discharged  in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized by  any  such  writ  to  interfere  with  the  discharge  of  any  merchandise 
on  board  of  such  steamer,  vessel,  or  boat,  or  with  the  removal  of  any  trunks 
or  other  property  of  passengers,  or  of  the  captain,  mate,  seaman,  steward, 
cook,  or  other  persons  employed  on  board.     [Approved  March  24;  effect  July  I, 

1874.] 
Sheriff's  duties,  genexaUy,  262  n. 

8521.  (325.)  The  owner,  or  the  master,  agent  or  consignee  of  the  steamer, 
vessel,  or  boat,  may,  on  behalf  of  the  owner,  appear  and  answer,  or  plead 
to  the  action;  and  may  except  to  the  8u£Sciency  of  the  sureties  on  the 
undertaking  filed  on  behalf  of  the  plaintiff,  and  may  require  sureties  to 

justify,  as  upon  bail  on  arrest.     [Approved  March  24;  effect  July  1,  1874.] 
Justification,  495. 

822.  (326.)  After  the  attachment  is  levied,  the  owner,  or  the  master, 
agent  or  consignee  of  the  steamer,  vessel,  or  boat,  may,  in  behalf  of  the 
owner,  have  the  attachment  discharged,  upon  giving  to  the  sheriff  an 
undertaking  of  at  least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  the  demand  in  suit,  besides  costs,  or  depositing  that  amount  with 
the  sheriff.  Upon  receiving  such  undertaking  or  amount,  the  sheriff  must 
restore  to  the  owner,  or  the  master,  agent,  or  consignee  of  the  owner,  the 
steamer,  vessel,  or  boat  attached.     [Approved  March  24;  effect  July  1,  1874.] 

Qaalifioation  of  sureties,  1057. 

Undertakinss  generaUy,  941  n, 
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828.  (327.)  After  Uie  appearance  in  the  action  of  the  owner,  the  attach- 
ment may,  on  motion,  also  be  discharged  in  the  same  manner,  and  on  like 
terms  and  conditions,  as  attachments  in  other  cases^  subject  io  the  provis- 
ions of  Sec.  825.     [Approved  March  24;  effect  July  1,  1874] 

DlTCharge,  554-6. 

824.  (328.)  If  the  attachment  be  not  discharged,  and  a  judgment  be 
recovered  in  the  action  in  favor  of  tka  plaintiff,  and  an  execution  be  issued 
thereon,  the  sheriff  must  sell  at  public  auction,  after  publication  of  notice 
of  such  sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its  tackle, 
apparel  and  furniture,  or  such  interest  therein  as  may  be  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than  the  wages  of 
mariners,  boatmen,  and  others  employed  in  the  service  of  the  steamer, 
vessel,  or  boat  sold,  to  the  payment  of  the  amount  of  such  wages,  as  speci- 
fied in  the  execution; 

2.  To  the  payment  of  the  judgment  and  costs,  including  his  fees; 

*  3.  He  must  pay  any  balance  remaining  to  the  owner,  or  to  the  master, 
agent,  or  consignee  who  may  have  appeared  on  behalf  of  the  owner;  or,  if 
there  be  no  appearance,  then  into  court,  subject  to  the  claim  of  any  party 

or  parties  legally  entitled  therefo.      [Approved  March  24;  effect  July  1,  1874.] 
Deposit  in  court,  572^  2104. 

825.  (329.)  Any  mariner,  boatman,  or  other  person  employed  in  the 
service  of  the  steamer,  vessel,  or  boat  attached,  who  may  wish  to  assert  his 
claim  for  wages  against  the  same,  the  attachments  being  issued  for  other 
demands  than  such  wages,  may  file  an  affidavit  of  his  claim,  setting  forth 
the  amount  and  the  particular  service  rendered,  with  the  clerk  of  the  court; 
and  thereafter  no  attachment  can  be  discharged  upon  filing  an  undertaking, 
unless  the  amount  of  such  claim,  or  the  amount  determined  as  provided  in 
the  next  section,  be  covered  thereby,  in  addition  to  the  other  requirements; 
and  any  execution  issued  against  such  steamer,  vessel,  or  boat,  upon  judg- 
ment recovered  thereafter,  must  direct  the  application  of  the  proceeds  of 
any  sale : 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the  amount 
determined,  as  provided  in  the  next  section,  which  amount  the  clerk  must 
insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and  sheriff's  fees,  and 
must  direct  the  payment  of  any  balance  to  the  owner,  master,  or  consignee, 
who  may  have  appeared  in  the  action;  but  if  no  appearance  by  them  be 
made  therein,  it  must  direct  a  deposit  of  the  balance  in  court. 

Deposit  iQ  court,  572-4,  2104. 


ri 


826.  (330.)  If  the  claim  of  the  mariner,  boatman,  or  other  person,  filed 
with  the  clerk  of  the  court,  as  provided  in  the  last  section,  be  not  contested 
within  five  days  after  notice  of  the  filing  thereof,  by  the  owner,  master,  t^  r 
agent  or  consignee  of  the  steamer,  vessel  or  boat  against  which  the  claim 
is  filed,  or  by  any  creditor,  it  shall  be  deemed  admitted;  but  if  contested, 
the  clerk  must  indorse  upon  the  affidavit  thereof  a  statement  that  it  is  con- 
tested and  the  grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination;  or  he  may  hear 
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the  proofs  and  determine  the  matter  himself.  The  judgment  of  the  clerk 
or  referee  may  be  reviewed  by  a  court  in  which  the  action  is  pending,  or 
a  judge  thereof,  either  in  term  or  vacation,  immediately  after  the  same  is 
given,  and  the  judgment  of  the  court  or  judge  shall  be  final.  On  the  re- 
view, the  court  or  judge  may  use  the  minutes  of  the  proofs  taken  by  the 
clerk  or  referee,  or  may  take  the  proofs*  anew.     [Approved  March  24;  eflTect  July 

1, 1874.  ] 

827.  (331.)  The  notice  of  sale  published  by  the  sheriff  must  contain  a 
statement  of  the  measurement  and  tonnage  of  the  steamer,  vessel^  or  boat^ 
and  a  general  description  of  her  condition. 

DIVORCJEI,  ETC. 

Vc^  maniages,  judicial  detennination     after  the  discovery  of  the  facts  constituting 


of.  Either  party  to  an  incestuous  or  void 
marriage  may  proceed  by  action  in  the  Dis- 
trict Court  to  have  the  same  so  declared. 
(7.  C.  80. 

NulUtj.  A  marriage  may  be  annulled  for 
any  of  the  following  causes,  existing  at  the 
time  of  the  marriage: 

1.  That  the  party  in  -whose  behalf  it  is 
sought  to  have  the  marriage  annulled  was 
under  the  age  of  legal  consent  and  such  mar- 
riage was  contracted  without  the  consent  of 
his  or  her  parents  or  guardian  or  person  hav- 
ing charge  of  him  or  her;  unless  after  attaining 
the  age  of  consent,  such  party  for  any  time 
freely  cohabited  with  the  other  as  husband  or 
wife; 

2.  That  the  former  husband  or  ^df e  of  either 
party  was  living,  and  the  marriage  with  such 
former  husbandor  wife  was  then  in  force; 

3.  That  either  party  was  of  unsound  mind, 
unlesq  such  partv,  after  coming  to  reason, 
freely  cohabit  with  the  other  as  husband  or 
wife; 

4.  That  the  consent  of  either  party  was  ob- 
tained bv  fraud,  unless  such  party  afterward, 
with  full  knowledge  of  the  facts  constituting 
the  fraud,  freely  cohabited  with  the  other  as 
husband  or  wife; 

6.  That  the  consent  of  either  party  was  ob- 
tained by  force,  unless  such  party  afterwards 
freely  cohabited  with  the  other  as  husband  or 
wife; 

6.  That  either  party  was  at  the  time  of  mar- 
riage, physically  incapable  of  entering  into  the 
married  state,  and  Buch  incapacity  continues 
and  appears  to  be  incurable.  G.  C.  82.  An 
action  to  obtain  a  decree  of  nullity  of  mar- 
riage for  causes  mentioned  in  the  preceding 
section  must  be  commenced  within  the  periods 
and  by  the  parties  as  follows: 

1.  For  causes  mentioned  in  subdivision  one: 
by  the  party  to  the  marriage  who  was  mar- 
ried under  the  a^e  of  legal  consent  within 
four  years  after  arriving  at  the  age  of  consent; 
or  by  a  parent,  guardian  or  other  person  hav- 
ing charge  of  such  non-aged  male  or  female, 
at  any  time  before  such  married  minor  has  ar- 
rived at  the  age  of  le^  consent; 

2.  For  causes  mentioned  in  subdivision  two: 
by  either  party  during  the  life  of  the  other,  or 
by  such  former  husband  or  wife; 

3.  For  causes  mentioned  in  subdivision 
three:  by  the  party  injured  or  relative  or 
guardian  of  the  party  of  unsound  mind,  at 
any  time  before  the  death  of  either  party; 

4.  For  causes  mentioned  in  subdivision 
four:  by  the  party  injured  within  four  years 


the  fraud; 

5.  For  causes  mentioned  in  subdivision  five: 
by  the  injured  party  within  four  years  after 
the  marriage; 

6.  For  causes  mentioned  in  8ubdi\nsion  six: 
by  the  injured  party  within  four  years  after 
the  marriage.  C  C  83. 

Where  a  marriage  is  annulled  on  the  ^und 
that  a  former  husband  or  wife  was  living,  or 
on  the  ground  of  insanity,  children  begotten 
before  the  judgment  are  legitimate  and  succeed 
to  the  estate  of  both  parents.  C.  C  84.  The 
court  must  award  the  custody  of  the  children 
of  a  marriage  annulled  on  the  ground  of  fraud 
or  force,  to  the  innocent  parent,  and  may  also 
provide  for  their  education  and  maintenance 
out  of  the  property  of  the  guilty  partv.  C,  C. 
85.  A  judgment  of  nullity  of  marriage  ren- 
dered is  conclusive  only  as  against  the  parties 
to  the  action  and  those  claiming  under  them. 
C.  C.  86. 

Dlssolation  oi  marriage.  Marriage  is  dis- 
solved only:  1.  By  the  death  of  one  of  the 
parties;  or,  2.  By  the  judgment  of  a  court  of 
competent  jurisdiction  decreeing  a  divorce  of 
the  parties.    C.  C.  90. 

Tne  effect  of  a  judgment  decreeing  a  divorce, 
is  to  restore  the  parties  to  the  state  of  unmar- 
ried persons.  C.  C.  91.  Divorces  may  be 
granted  for  any  of  the  following  causes:  1. 
Adultery;  2.  Extreme  cruelty;  3.  Willful  de- 
sertion; 4.  Willful  neglect;  5.  Habitual  in- 
temperance; 6.  Conviction  of  felony.  C.C.  92. 

Adultery.  Adultery  is  the  voluntary  sex- 
ual intercourse  of  a  married  person  with  a  {per- 
son other  than  the  offender's  husband  or  wife. 

C.  0.  9o. 

Extreme  orueltj.  Extreme  cruelty  is  the 
infliction  of  grievous  bodily  injury  or  grievous 
mental  suffering  upon  the  other,  by  one  party 
to  the  marriage.  C.  C.  94.  It  was  held  tiiat  a 
divorce  for  extreme  cruelty  would  not  gener- 
ally be  granted  when  such*  cruelty  was  caused 
by  the  misconduct  of  the  wife  who  apnlied. 
Johnson  v.  Johnson,  14  Cal.  459;  Bish.  M.  & 

D.  491.  The  court  defined  extreme  cruelty  to 
be  any  conduct,  in  one  of  the  married  |iarties, 
which  furnishes  reasonable  apprehension  that 
the  continuance  of  the  cohabitation  would  be 
attended  with  bodily  harm  to  the  other. 
Courts  do  not  interfere  in  these  cases  so  much 
to  punish  an  offense  already  committed,  as  to 
relieve  the  complaining  party  from  an  appre- 
hended danger.  (See  Bishop  M.  &  D.  4o6l) 
The  effect  of  sljjl  act  of  alleged  cruelty  is  the 
criterion  by  which  it  must  oe  tested.    If  the 
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act  is  such  as  to  create  a  reasonable  apprehen- 
sion that  a  continuance  of  the  cohabitation 
would  be  attended  with  bodily  harm,  it  will 
justify  a  divorce,  even  in  the  absence  of  apigr 
proof  of  actual  violence.  But  when  actual 
violence  has  been  committed,  such  violence, 
to  authorize  a  divorce,  must  be  attended  with 
danger  to  life,  limb,  or  health,  or  be  such  as  to 
cause  reasonable  apprehension  of  future  dan- 
^r.  Morris  v.  Morris,  14  Cal.  79.  The  follow- 
ing charge:  *'The  acts  must  be  persistent  and 
the  cruelty  must  be  so  extreme  in  its  nature, 
that  in  itself  it  furnishes  an  apprehension  that 
the  continuation  of  the  cohabitation  would  be 
attended  with  bodily  harm  to  the  wife,"  was 
held  too  strong;  that  such  acts  of  cruelty  need 
not  be  persistent,  nor  become  a  fixed  habit, 
before  relief  and  safety  can  be  had  by  divorce. 
Mahout  v.  Mahone,  19  Cal.  627.  Anv  conduct 
sufficiently  aggravated  to  produce  ill-health, 
or  bodily  pain,  though  operating  primarily 
upon  the  mmd  only,  is  legal  cruelty.  Where 
it  appeared  that  the  defendant  was  in  the 
habit  of  using  towards  the  plaintiff,  his  wife, 
vile  and  abusive  language,  falsely  charging 
her  with  illicit  intercourse — that  she  was  a 
weak,  nervous  woman,  modest  in  her  deport- 
ment and  amiable  in  her  disposition — and  that 
the  conduct  of  the  defendant  caused  her  much 
mental  suffering,  producing  fits  of  illness,  and 
threatening  permanent  injury  to  her  health, 
it  was  held  that  the  plaintiff  was  entitled  to  a 
divorce  on  the  ground  of  extreme  cruelty. 
PaveUon  v.  Powelson,  22  CaL  36a  If  the 
husband  on  more  than  one  occasion  inflicts 
violence  upon  the  person  of  his  wife,  so  that 
the  marks  thereof  remain,  he  is  guiltv  of  ex- 
treme cruelty,  which  is  not  excused  by  the 
fact  that  the  wife  has  a  bad  temper  and  scolds 
the  husband.  EidenmuUer  v.  Eidenmuller,  37 
Cal.  364. 

Willful  desertion.  Willful  desertion  is 
the  voluntary  separation  of  one  of  the  mar- 
ried parties  from  the  other  with  intent  to 
desert.  C.  C.  95.  Desertion  consists  in  the 
cessation  of  matrimonial  cohabitation,  and 
the  intent  to  desert.  The  plaintiff  is  not  re- 
quired to  show  negatively  that  no  cause  ex- 
isted. Morrison  v.  Morrison,  20  Cal.  431.  The 
word  *•  willful  **  signifies  intentional,  and  does 
not  imply  malice.  If  the  desertion  of  hus- 
band or  wife  has  continued  for  the  statutory 
period,  the  offer  of  the  offending  partv  to  re- 
turn and  live  and  cohabit  with  the  other  will 
not  defeat  an  action  for  a  divorce  unless  the 
offer  is  accepted  and  acted  on.  An  offer  to 
receive  the  offending  party  may  be  with- 
drawn. Benkert  y.  Benhert,  32  Cal.  467;  and 
see  below.  Persistent  refusal  to  have  reason- 
able matrimonial  intercourse  as  husband  and 
wife,  when  health  or  physical  condition  does 
not  make  such  refusal  reasonablv  necessary, 
or  the  refusal  of  either  party  to  dwell  in  the 
same  house  with  the  other  party,  when  there 
is  no  just  cause  for  such  refusal,  is  desertion. 

When  one  party  is  induced  by  the  strata- 
gem or  fraud  of  the  other  party  to  leave  the 
family  dwelling-place,  or  to  be  absent,  and 
during  such  absence  the  offending  party  de- 
parts with  intent  to  desert  the  other,  it  is 
desertion  by  the  party  committing  the  strata- 
gem or  fraud,  and  not  by  the  other.  C,  C,  97. 


Departure  or  absence  of  one  party  from  the 
family  dwelling-place,  caused  by  cruelty  or  by 
threats  of  bodily  harm,  from  which  danger 
would  be  reasonably  apprehended  from  tne 
other,  is  not  desertion  oy  the  absent  party, 
but  it  is  desertion  by  the  other  party.  C.  U. 
98.  Separation  by  consent,  with  or  without 
the  uncTerstanding  that  one  of  the  parties  will 
apply  for  a  divorce,  is  not  desertion.  C.  C.  99. 
Absence  or  separation  proper  in  itself  becomes 
desertion  whenever  the  intent  to  desert  is 
fixed  during  such  absence  or  separation.  C.  C. 
100.  Consent  to  a  separation  is  a  revocable 
act;  and  if  one  of  the  parties  aften^ards  in 
good  faith  seeks  a  reconciliation  and  restora- 
tion, but  the  other  refuses  it,  such  refusal  is 
desertion.  C.  C.  101. 

If  one  party  deserts  the  other,  and  before  the 
expiration  of  the  statutory  period  required  to 
make  the  desertion  a  cause  of  divorce,  returns 
and  offers  in  good  faith  to  fulfill  the  marriage 
contract,  and  solicits  condonation,  the  deser- 
tion is  cured.  If  the  other  party  refute  such 
offer  and  condonation,  the*  refusal  shall  be 
deemed  and  treated  as  desertion  by  such  party 
from  the  time  of  refusal.  C  C.  102. 

The  husband  may  choose  any  reasonable 
place  or  mode  of  living,  and  if  the  wife  does 
not  conform  thereto,  it  is  desertion.  C.  C.  103. 
If  the  place  or  mode  of  living  selected  by  the 
husband  is  unreasonable  and  grossly  unfit, 
and  the  wife  does  not  conform  thereto,  it  is 
desertion  on  the  part  of  the  husband  from  the 
time  her  reasonable  objections  are  made 
known  to  him.  C.  C,  104. 

The  refusal  of  the  wife  to  accompany  the 
husband  upon  a  change  of  his  residence,  fol- 
lowed by  an  actual  cessation  of  matrimonial 
cohabitation,  and  unattended  by  any  excus- 
ing or  explanatory  circumstances,  would  con- 
stitute sufficient  evidence  of  desertion  to 
authorize  a  divorce.  Wtiere  it  appeared  that 
plaintiff's  husband,  on  coming  to  this  State, 
frequently  stated  that  it  was  not  his  inten- 
tion to  move  defendant  to  this  State,  and  that 
the  unsettled  condition  of  society  here  ren- 
dered it  an  inappropriate  place  for  the  resi- 
dence of  a  lady,  the  court  lield  that  the  cir- 
cumstances were  sufficient  to  authorize  the 
defendant  to  regard  any  proposition  for  her 
removal  as  a  proposal  audresscd  merely  to 
her  discretion,  and  which  she  could  reject 
without  incurring  the  penalty,  or  even  sus- 
picion, of  desertion;  and  that  if  plaintiff  in- 
tended to  visit  upon  her  the  penalty  of  dis- 
obedience, he  should  have  presented  to  her, 
in  plain  and  unequivocal  terms,  the  alterna- 
tive of  a  compliance  with  his  wishes,  or  a 
surrender  of  all  her  claims  to  his  support  and 
protection.  Hardenhtrgh  v.  Bardenhergh,  14 
Cal.  656. 

T77lllful  neglect  to  provide,  etc.  Willful 
neglect  is  the  neglect  of  the  husband  to  ])rovide 
for  his  wife  the  common  necessaries  of  life,  he 
having  the  ability  to  do  so;  or  it  is  the  failure  to 
do  so  oy  reason  of  idleness,  profligacy,  or  dis- 
sipation. C.  (7.  105.  This  section  contains  a 
statement  of  two  fieia  of  facts,  differing  from 
each  other,  which  are  included  within  the  ex- 
pression "willful  neglect,"  A  complaint 
charging  defendant  with  willful  neglect  is 
demurrable,  for  it  does  not  show  upon -which 
of  two  sets  of  ultimate  facts  plaintiff  relies. 
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Devoe  v.  Devoe,  16th  Oct.  1876.  The  neglect 
must  be  such  as  leaves  the  wife  destitute  of 
the  common  necessaries  of  life,  or  such  as 
would  leave  her  destitute  but  for  the  charity 
of  others.  If  those  common  necessaries  are 
provided  by  the  earning  of  either  husband  or 
wife  there  is  no  such  willful  neglect  as  is  con- 
templated by  the  statute.  WaMum  v.  Wash- 
bum,  9  Cal.  476;  F,  v.  F.,  1  N.  H.  198;  My- 
craft  V.  Rycraft,  42  Cal.  444. 

Habitual  intemperanoe.  Habitual  in- 
temperance is  that  de^e  of  intemperance 
from  the  use  of  intoxicating  drinks  which 
disqualifies  the  person  a  great  portion  of  the 
time  from  properly  attending  to  business,  or 
which  would  reasonably  inflict  a  course  of 
great  mental  anguish  upon  the  innocent  party. 
C.  C.  106.  To  constitute  habitual  intemper- 
ance, it  was  held,  under  the  former  statute, 
that  it  was  not  necessary  that  the  habit  of  drink- 
ing intoxicating  liquors  to  excess  should  be 
of  such  a  character  as  to  render  the  party  at 
all  times  incapable  of  attending  to  business; 
but  if  there  be  a  habit  of  drinkmj^  to  excess 
to  such  a  degree  as  to  disi^ualify  the  party 
from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted 
to  business,  it  was  habitual  intemperance, 
although  at  intervals  he  might  be  in  such  a 
condition  as  to  attend  to  his  business.  Ma- 
hone,  V.  Mahone,  19  Cal.  627. 

Duration  of  cause.  Willful  desertion, 
willful  neglect,  or  habitual  intemperance, 
must  continue  for  one  year  before  either  is  a 
ground  for  divorce.  C,  C,  107. 

Defenses.  Divorces  must  be  denied  upon 
showing:  1.  Connivance;  or,  2.  Collusion; 
or,  3.  Condonation;  or,  4.  Becrimination; 
or,  5.  Limitation  and  lapse  of  time.  C.  C, 
111.  If  defendant 'omit  to  set  up  counter- 
claim, it  is  waived,  439,  ante. 

Connivance.  Connivance  is  the  corrupt 
consent  of  one  party  to  the  commission  of  the 
acts  of  the  other,  constituting  the  cause  of 
divorce.    C.  C.  112. 

Corrupt  consent  Corrupt  consent  is 
manifested  b^  passive  permission,  with  in- 
tent to  connive  at  or  actively  procure  the 
commission  of  the  acts  complained  of.  C  C, 
113. 

Collusion.  Collusion  is  an  agreement  be- 
tween husband  and  wife  that  one  of  them 
shall  commit,  or  ap^ar  to  have  committed, 
or  to  be  representea  in  court  as  having  com- 
mitted, acts  constituting  a  cause  of  divorce, 
for  the  purpose  of  enabling  the  other  to  ob- 
tain a  divorce.   C.  C.  114. 

Condonation.  Condonation  is  the  con- 
ditional forgiveness  of  a  matrimonial  offense 
constituting  a  cause  of  divorce.  C.  C  115. 
The  following  requirements  are  necessary  to 
condonation:  1.  A  knowledge  on  the  part  of 
the  condoner  of  the  facts  constituting  the 
cause  of  divorce.  2.  Reconciliation  and  re-^ 
mission  of  the  oflense  by  the  injured  party.  3. 
Restoration  of  the  offending  party  to  all  mari- 
tal rights.  C.  C.  116.  Condonation  implies  a 
condition  subseouent;  that  the  for^ving  party 
must  be  treated  with  conjugal  kindness.    C. 


C.  117.  Where  the  cause  of  divorce  consists 
of  a  course  of  offensive  conduct,  or  arises  in 
cases  of  cruelty  from  successive  acts  of  ill- 
treatment,  which  mav,  a^^gregately,  consti- 
tute the  offense,  cohabitation,  or  passive  en- 
durance or  conjugal  kindness  shall  not  be  evi- 
dence of  condonation  of  any  of  the  acts  con- 
stituting such  cause,  unless  accompanied  by 
an  express  agreement  to  condone.  C.  C.  11& 
In  cases  mentioned  in  the  lajst  section,  condo- 
nation can  be  made  only  after  the  cause  of 
divorce  has  become  complete  as  to  the  %ct8 
complained  of.  C.  C  119.  A  fraudulent  con- 
cealment by  the  condonee  of  facts  constituting 
a  different  cause  of  divorce  from  the  oi^e  con- 
doned, and  existing  at  the  time  of  condona- 
tion, avoids  such  condonation.  C.  C,  120. 
Condonation  is  revoked  and  the  original  cause 
of  divorce  revived:  1.  WTien  the  condonee 
commits  acts  constituting  a  like  or  other  cause 
of  divorce;  or,  2.  When  the  condonee  is 
guilty  of  great  conjugal  unkindness,  not 
amounting  to  a  cause  of  divorce,  but  suffi- 
ciently habitual  and  gross  to  show  that  the 
conditions  of  condonation  had  not  been  ac- 
cepted in  good  faith,  or  not  fulfilled.  C.  C 
121. 

Recrimination.  Recrimination  is  a  show- 
ing by  the  defendant  of  any  cause  of  divorce 
against  the  plaintiff,  in  bar  of  the  plaintiff's 
cause  of  divorce.  C  C  122.  The  doctrine  of 
recrimination,  or  eompensatio  criminum,  ap- 
plicable in  suits  of  divorce,  and  the  several 
offenses  which,  by  the  statute,  constitute 
grounds  of  divorce,  are  pleadable  in  bar  to 
such  suit8,  the  one  to  the  other,  within  the 
principle  of  the  doctrine.  To  be  an  abso- 
lute bar,  the  conduct  of  the  plaintiff  must  be 
such  as  to  constitute  a  proper  basis  for  iudi- 
cial  decree  against  him  or  her,  had  suit  been 
instituted  by  the  defendant.  Though  deser- 
tion for  less  than  the  statutory  period  is  not 
sufficient,  under  the  statute,  to  bar  a  decree 
where  the  adultery  of  the  defendant  is  estab- 
lished, yet  it  furnishes  a  proper  subject  for 
consideration  by  the  court  m  determining  the 
character  of  the  divorce  to  be  granted. 

The  true  rule  which  should  govern  the 
courts  in  the  exercise  of  their  discretion  in 
this  respect  is  this:  that  to  entitle  to  a  decree 
of  absolute  divorce  from  the  bonds  of  matri- 
mony, the  applicant  must  be  an  innocent 
party,  one  who  has  faithfully  discharged  the 
obligations  of  the  marriage  relation,  and 
seeks  relief  because  really  aggrieved  or  in- 
jured by  the  misconduct  of  the  other;  and  on 
the  other  hand,  where  there  are  circumstances 
showing  a  disregard  of  those  obligations, 
though  not  carried  to  such  a  decree  as  to 
constitute  a  ground  for  divorce,  the  decree 
should  be  only  for  a  divorce  from  bed  and  board 
To  obtain  a  release  a  vinculo  nuUrimonH,  the 
applicant  mnst  be  without  reproach; and  how- 
ever guilty  the  defendant,  if  the  applicant  is 
chargeable,  either  with  similar  guilt  or  an 
offense  to  which  the  law  attaches  similar  con- 
sequences, the  relief  must  be  denied;  and  if 
the  applicant,  though  not  thus  guilty,  is  still 
not  blameless,  the  relief  must  be  limited  to  a 
divorce  a  mensa  et  thoro.  Conant  v.  ConarU,  10 
Cal.  250.  Condonation  of  a  cause  of  divorce, 
shown  in  the  answer  as  a  recriminatory  de- 
fense, is  a  bar  to  such  defense,  unless  the 
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condonation  be  revoked  as  provided  in  section 
121,  or  two  years  have  elapsed  after  the  con- 
donation, and  before  the  accruing  or  comple- 
tion of  the  cause  of  divorce,  a^inst  which 
the  recrimination  is  shown.     C  C.  123. 

Umitatioii.  A  divorce  must  be  denied: 
1.  When  the  cause  is  adultery,  and  the  action 
is  not  Commenced  within  two  years  after  the 
commission  of  the  act  of  adultery,  or  after  its 
di^very  by  the  injured  party.  2.  When 
the  cause  is  conviction  of  felony,  and  the 
action  is  not  commenced  before  the  expiration 
of  two  years  after  a  pardon  or  the  termina- 
tion of  the  period  ol  sentence.  3.  In  all 
other  cases  when  there  is  an  unreasonable 
lapse  of  time  before  the  commencement  of  the 
action.  C,  C.  124.  Unreasonable  lapse  of 
time  is  such  a  delay  in  commencing  the  action, 
as  establishes  the  presumption  that  there  has 
been  connivance,  collusion  or  condonation  of 
the  offense,  or  full  acquiescence  in  the  same, 
with  intent  to  continue  the  marriage  relation, 
notwithstanding  the  commission  of  such  of- 
fense. C.  C.  1&.  The  presumptions  arising 
from  lapse  of  time  may  oe  rebutted  b^  show- 
ing reasonable  grounds  for  the  delay  m  com- 
mencing the  action.  (7.  C.  126.  There  are 
no  limitations  of  time  for  commencing  actions 
for  divorce,  except  such  as  are  contained  in 
section  [C.  C]  124.     C.  C,  127. 

Reaidenoe.  A  divorce  must  not  be  granted 
unless  the  plaintiff  has  been  a  resident  of  the 
State  for  six  months  next  preceding  the  com- 
mencement of  the  action.  C.  C.  iS.  In  ac- 
tions for  divorce  the  presumption  of  law,  that 
the  domicile  of  the  husband  is  the  domicile  of 
the  wife,  does  not  apply.  After  separation 
each  may  have  a  separate  domicile,  depending 
for  proof  upon  actual  residence,  and  not  upon 
legal  presumptions.  (7.  (7.  129;  see  198,  n. 

Default,  admlssioiia,  refereas,  eto.  No 
divorce  can  be  granted  upon  the  default  of 
the  defendant,  or  upon  tne  uncorroborated 
statement,  admission  or  testimony  of  the  par- 
ties, or  n{)on  any  statement  or  finding  of  fact 
made  by  a  referee;  but  the  court  must  in  ad- 
dition to  any  statement  or  finding  of  the  ref- 
eree, require  proof  of  the  facts  alleged;  and 
such  proof,  if  not  taken  before  the  court,  must 
be  upon  '^Titten  questions  aiid  answers.  C.  C. 
ISO,  and  see  2079,  post.  The  whole  issue  in 
divorce  cases  cannot,  even  by  stipulation  of 
parties,  be  referred.  The  referee,  in  divorce 
cases,  under  the  statute,  is  simply  a  master 
to  take  testimony.  An  order  setting  aside  the 
findings  of  a  referee  in  a  divorce  case,  and 
sending  the  case  back  to  the  referee  for  fur- 
ther testimony,  is  interlocutory  in  its  charac- 
ter, and  not  the  subject  of  appeal.  Baker  v. 
Baker,  10  Cal.  627.  The  object  of  the  rule  re- 
quiring proof  in  corroboration  of  defendant's 
confessions,  is  to  guard  against  collusion,  and 
leave  no  doubt  of  the  trutn  of  the  confessions; 
the  court  should  act  upon  them.  Baker  v. 
Baker,  13  CaL  87.  It  was  held  that  the  fact 
of  the  marriage  was  fully  established  by  de- 
fendant's failure  to  deny  it  in  the  answer.  Fox 
v.  Fox,  25  Cal.  589.  Residence,  though  it 
does  not  enter  into  the  statute  causes  of  di- 
vorce, constitutes  the  sole  ground  upon  which 
the  decree  dissolving  the  marriage  relation  in 
any  given  instance  can  be  regarded  other\idse 


than  as  a  piece  of  judicial  usurpation,  and 
therefore  cannot  be  proved  solely  by  admis- 
sion. Bennett  v.  Bennett,  28  Cal.  601.  Corrob- 
oration, see  Matthai  v.  Matthai,  49  Cal.  90. 

Maintenance,  eto.  Though  judgment  of 
divorce  is  denied,  the  court  may,  in  an  action 
for  divorce,  provide  for  the  maintenance  of 
the  wife  and  her  children,  or  any  of  them, 
by  the  husband.  C.  C,  136.  It  was  held  that 
tne  District  Court  did  not  exceed  its  jurisdic- 
tion in  giving  judgment  for  $2000  for  mainte- 
nance in  a  suit  founded  on  a  decree  of  divorce. 
De  Uprey  v.  De  Uprey,  5  Cal.  388. 

Alimony,  pendente  lite.  While  an  action 
for  divorce  is  pending,  the  court  may,  in  its 
discretion,  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  the  wife 
to  support  herself  or  her  children,  or  to  pros- 
ecute or  defend  the  action.  C.  C.  137.  An 
order  for  alimony  can  only  be  granted  by  the 
court  in  which  the  action  for  divorce  is  pro- 
ceeding, and  cannot  be  made  in  the  District 
Court  of  an  adjoining  countv,  nor  in  cham- 
bers. Bennett  v.  Soutliard,  35  Cal.  691.  There 
is  no  provision  of  the  statute  which  author- 
izes an  application  for  alimony,  except  in  con- 
nection with  a  prayer  for  divorce.  But  the 
statute  deals  only  with  divorce,  and  no  reason 
exists  why  a  court  of  equity  should  not  exer- 
cise its  equity  jurisdiction  to  compel  alimony. 
Oalland  v.  Galland,  38  Cal.  267. 

Children,  oustody,  maintenance,  eto. 
In  an  action  for  divorce,  the  court  may,  be- 
fore or  after  judgment,  give  such  direction 
for  the  custody,  care,  and  education  of  the 
children  of  the  marriage  as  may  seem  neces- 
sary or  j)roper,  and  may  at  any  time  vacate 
or  modifv  the  same.  C.  C  138.  A  wife 
divorced  from  her  husband  for  extreme  cruelty 
is  entitled  to  the  custody  of  i\iQ\x  female  child 
of  tender  years,  the  wife  being  blameless. 
The  father  has  a  right  to  see  the  child  at  all 
convenient  times.  Wand  v.  Wand,  14  Cal. 
512. 

Where  a  divorce  is  granted  for  an  offense 
of  the  husband,  the  court  may  compel  him  to 
provide  for  the  maintenance  of  the  children 
of  the  marriage,  and  to  make  such  suitable 
allowance  to  the  wife  for  her  support  during 
her  life,  or  for  a  shorter  period,  as  the  court 
may  deem  just,  having  regard  to  the  circum- 
stances of  the  parties  respectively;  and  the 
court  may,  from  time  to  time,  modify  its 
orders  in  these  respects.  C  C  139.  If  after 
a  decree  of  divorce  nas  been  granted,  and  the 
wife  has  been  awarded  the  custody  of  the 
child,  she  petitions  the  court  for  an  order  re- 
quiring her  former  husband  to  make  provis- 
ion for  the  support  of  the  child,  the  court 
may  make  an  order  of  allowance  for  the  past 
as  well  as  the  future  support  of  the  child.  If 
a  decree  of  divorce  is  entered,  and  a  stipula- 
tion of  the  parties  made  at  the  time,  that  the 
wife  shall  receive  a  sum  certain,  as  her  part 
of  the  common  property,  and  shall  have  the 
custody  of  the  infant  child,  and  that  such 
sum  shall  be  in  full  for  his  allowance  for  the 
support  of  the  child,  such  stipulation  does  not 
prevent  the  court  from  aftenvards,  on  her  peti- 
tion, making  her  an  allowance  for  the  sup- 
port of  such  child.  WiUon  v.  Wilson^  45  CaL 
399. 
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Seouritj  by  hnsband.  The  court  may 
require  the  husband  to  give  reasonable  secu- 
rity for  providing  maintenance  or  making 
any  payments  required  under  the  provisions 
of  this  chapter,  and  may  enforce  the  same  by 
the  appointment  of  a  receiver,  or  by  any  other 
remedy  applicable  to  the  case.    C.  C  140. 

Property,  how  resorted  to.  In  execut- 
ing the  live  preceding  sections,  the  court 
must  rewrt:  1.  To  the  community  property; 
2.  To  the  separate  property  of  the  nusoand. 
C.  C.  141.  When  the  wife  has  either  a  sepa- 
rate estate,  or  there  is  community  property 
sufficient  to  give  her  alimony,  or  a  proper 
support,  the  court,  in  its  discretion,  may 
withhold  any  allowance  to  her  out  of  the 
separate  property  of  the  husband.  C.  G.  142. 
The  community  property  and  the  separate 
property  may  be  subiected  to  the  support  and 
education  of  the  children  in  such  proportions 
as  the  court  deems  just.    C.  C.  143. 

Legitimacy.  When  a  divorce  is  granted 
for  the  adultery  of  the  husband,  the  legiti- 
macy of  children  of  the  marriage  begotten  of 
the  wife  before  the  commencement  of  the 
action  is  not  affected.  C.  C.  144.  When  a 
divorce  is  granted  for  the  adultery  of  the  wife, 
the  legitimacy  of  children  begotten  of  her  be- 
fore the  commission  of  the  adultery  is  not 
affected;  but  the  legitimacy  of  other  children 
of  the  wife  may  be  detennined  by  the  court, 
upon  the  evidence  in  the  case.    C.  C,  145. 

Community  property  and  homestead. 
In  case  of  the  dissolution  of  |he  marriage  by 
the  decree  of  a  court  of  competent  jurisdic- 
tion, the  community  property,  and  the  home- 
stead, shall  be  assigned  as  follows:  1.  If  the 
decree  be  rendered  on  the  ground  of  adultery 
or  extreme  cruelty,  the  community  property 
shall  be  assigned  to  the  respective  parties,  in 
such  proportions  as  the  court,  from  all  the 
facts  of  the  case,  and  the  condition  of  the 
parties,  may  deem  just. 

2.  If  the  decree  be  rendered  on  any  other 
ground  than  that  of  adultery  or  extreme 
cruelty,  the  community  property  shall  be 
equally  divided  between  the  parties. 

3.  It  a  homestead  has  been  selected  from 
the  community  property,^  it  may  be  assigned 
to  the  innocent  party,  either  absolutely  or 
for  a  limited  period,  subject  in  the  latter  case 
to  the  future  disposition  of  the  court,  or  it 
may  in  the  discretion  of  the  court  be  divided, 
or  be  sold,  and  the  proceeds  divided. 

4.  If  a  homestead  has  lieen  selected  from 
the  separate  property  of  either,  it  shall  be  as- 
signed to  the  former  owner  of  such  property, 
subject  to  the  power  of  the  court  to  assign '^it 
for  a  liml^d  period  to  the  innocent  party. 
C.  C.  146.  In  an  action  by  the  wife  against 
the  husband  for  a  divorce,  the  defendant  can- 
not have  a  portion  of  the  homestead  set  apart 
to  him  where  it  is  not  shown  that  the  property 
claimed  as  a  homestead  has  been  at  anv  time 
during  the  existence  of  the  marriage  tne  resi- 
dence of  the  family.  Elmore  v.  Elmore^  10 
Cal.  224  In  an  action  for  a  divorce,  where 
the  complaint  states  the  existence  of  common 
property,  the  court,  in  addition  to  granting 
the  divorce,  may  order  a  division  of  tiie  com- 
mon property  and  that  a  homestead  be  set 
apart  to  the  plaintiff,  although  no  relief  of 


this  character  is  prayed  for  in  the  complaint. 
Oimmy  v.  Gimmyf  22  CaL  633.  W^here  the 
relation  of  husband  and  wife  wa^ dissolved  by 
the  decree,  the  property  theretofore  held 
in  community,  was  held  by  force  of  the  decree 
that  it  should  be  equally  divided,  to  be  held 
by  them  thereafter  as  tenants  in  common  eo 
nomine,     AfcLeran  v.  Benton,  31  Cal.  33. 

The    court  may  give  all  the   community 
property  to  a  plaintiff,  as  against  a  defendant 
guilty  of  adultery.  Miller  v.   Miller,  33  QiL 
355.     If,  after  a  decree  of  divorce,  which  di- 
rects a  division  of  the  common  property,  the 
husband  dies,  a  supplemental  decree  made 
after  his  death,  witnout  a  revivor  as  to  his 
heirs,  directing  a  sale  of  the  property  and  a 
division  of  the  proceeds,  is  void  as  to  his 
heirs.     It  is  not  enongh  that  his  executors  are 
made  parties.  Etoald  v.  Corbett,  32  Cal.  493. 
Where  the  common  property  consisted  of  a 
house  and  lot  worth  about  $3500,  household 
furniture  worth  about  $1000,  and  a  horse  and 
buggy  worth  about  $450,  the  defendant  being 
a  practicing  physician,  having  an  income  of 
about  $1800  per  annum,  the  court  awarded  to 
the  plaintiff  (the  wife)  the  house  and  lot,  and 
the  household  furniture,  and  ordered  the  de- 
fendant to  pay  her  monthly  the  sum  of  $75, 
and  counsel  fees.     The  custody  of  the  three 
younger  children  was  given  t^  the  plaintiff, 
and  tne  two  older  children  were  lert  in  the 
custody  of   the   defendant      The    Supreme 
Court  said  the  lot  was  too  small  to  be  divided 
without  material  injury;  and  a  sale,  in  order 
that  the  proceeds  might  be  divided,  would 
have  deprived  the  younger  children  of  a  home. 
The  welfare  of  the  children  was  a  matter  of 
paramount  importance  in  settling  the  terms  of 
the  decree,  in  respect  to  the  division  of  the 
common  property  and  the  payment  of  alimony. 
There  was  no  evidence  in  re^rd  to  the  house- 
hold furniture,  except  as  to  its  value,  and  the 
court  would  not  presume  that  the  articles 
composing  it  were  other  than  such  as  were 
necessary  for  the  convenient  use  of  the  house; 
and,  as  tnere  was  no  evidence  that  the  plaintiff 
or  the  children,  who  were  confide^  to  her 
care,  possessed  any  property  out  of  which  the 
house  could  be  furnished,  it  was  proper  that 
the  furniture  should  be  awarded  to  the  plaint- 
iff.    But,  in  view  of  the  fact  that  two  of  the 
children  were  committed  to  the  defendant,  and 
that  most  of   the  common  property — there 
being  no  evidence  that  either  party  possessed 
separate  property — was  awarded  to  the  plaint- 
tiff,  the  monthly  allowance  of  $75  was  too 
lan^e.  Eidenmuller  v.  EidenmHllert  37  Cal.  364w 
Where  the  parties  had  been   husband  and 
wife,  but  a  decree  was  rendered  upon  the 
application  of  the  appellant  by  which  they 
were  divorced,  in  his  complaint  in  the  action 
for  divorce  the  appellant  did  not   state  that 
there  was  any  property  whatever  belonging 
to  the  community,  nor  ask  for  any  judgment 
or  determination  concerning  it,  and  the  de- 
cree was  rendered  without  the  appearance  of 
the  respondent,  and  was  entirely  silent  as  to 
the  distribution  to  be  made  of  the  common 
property,   the  decree  having   been    obtained 
in   the  Sixteenth  Judicial  District  for  the 
county  of  Kern;  and  the  action  under  con- 
sideration was  brought  by  the  respondent  in  the 
Seventeenth  Judicial  District  for  the  county 
of  Los  Angeles  to  recover  her  share  of  the 
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community  property,  and  au  injunction  granted 
to  prevent  the  appellant  from  disposing  of 
the  property  pending  the  cause,  the  court  said 
there  was  not  any  conflict  between  the  re- 
spective proceedings  in  the  two  courts,  the  ac- 
tion instituted  in  the  court  below  resting  for 
its  foundation  to  a  great  extent  upon  the  de- 
cree of  divorce,  and  that  even  if  the  decree 
had  directly  fixed  upon  the  respondent  the 
guilt  of  adultery  the  statute  did  not  forfeit 
the  whole  or  any  part  of  her  share  of  the  com- 
mon property.  Dt  Oodey  v.  De  Oodey,  39  CaL 
161.  The  court  in  renaering  a  decree  of  di- 
vorce must  make  such  order  for  the  disposition 
of  the  community  property  and  of  the  home- 
stead as  in  this  Chapter  provided;  and  when- 
ever necessary  for  that  purpose,  may  order  a 
partition  or  sale  of  the  property  and  a  division 
or  other  disposition  of  tne  proceeds.  C.  C, 
147.  The  disposition  of  the  community  prop- 
erty and  of  the  homestead  as  above  provided 
is  subject  to  revision  on  appeal  in  all  particu- 
lars, including  those  which  are  stated  to  be  in 
the  discretion  of  the  court.  C.  C.  148.  The 
Supreme  Court  awarded  a  lar^r  share  of  the 
community  property  to  the  wife  than  she  was 
awarded  in  the  court  below,  in  EaUnger  v. 
EsUnger,  47  Cal!  64. 

Action  and  proceedings  for  custody  of 
children.  Without  application  for  a  divorce 
the  husband  or  the  wife  may  bring  an  action 
for  the  exclusive  control  of  the  children  of  the 
marriage;  and  the  court  may,  during  the  pen- 
dency of  such  action,  or  at  the  final  hearing 
thereof,  or  afterwards,  make  such  order  or  de- 
cree in  regard  to  the  support,  care,  custody, 
education  and  control  of  tne  children  of  the 
marriage  as  may  be  just,  and  in  accordance 
with  the  natural  rights  of  the  parents  and  the 
best  interests  of  the  children,  and  may  at  anv 
time  thereafter  amend,  \o.Ty  or  modify  sucn 
order  or  decree,  as  the  natural  rights  and  the 
interests  of  the  parties,  including  the  children, 
m^  require.     U.  C.  199. 

when  a  husband  and  wife  live  in  a  state  of 
sepamtion,  without  being  divorced,  any  court 
of  competent  jurisdiction,  upon  application  of 
either,  if  an  inhabitant  of  this  State,  may 
inquire  into  the  custody  of  any  unmarried 
minor  child  of  the  marriage,  and  may  award 
the  custody  of  such  child  to  either,  for  such 
time  and  under  such  reflations  as  the  case 
may  require.  The  decision  of  the  court  must 
be  enided  by  the  rules  prescribed  in  C.  C. 
section  246  (which  see).     C,  C.  214. 

Complaint  in  divorce.  Complaint  generally 
426  and  notes.  It  is  proper  to  make  aver- 
ments showing  of  what  the  common  property 
consists,  its  nature  and  value,  ana  pray  a 


partition;  and  a  wife  suing,  may  make  any 
one  claiming  an  interest  in  the  common  prop- 
erty a  party,  if  the  complaint  pray  a  partition. 
Kashaw  v.  Kashaw^  3  Cal.  322.  The  chaige 
of  adultery  should  be  stated  with  reasonable 
certainty,  as  to 'time  and  place,  so  as  to  enable 
defendant  to  prepare  to  meet  it  on  the  trial. 
Conant  v.  Ccmant,  10  CaL  249.  The  failure  of 
a  complaint  in  an  action  for  a  division  of  com- 
mon property,  to  state  with  sufficient  particu- 
larity the  facts  showing  the  character  of  the 
property,  is  a  defect  of  form,  which  must  be 
objected  to  by  demurrer,  434.  Oimmey  v. 
Doane,  22  Cal  635. 

Demurrer  to  complaint,  430-4. 

Answer,  437-41. 

Croos-oomplaint,  442. 

Demurrer  to  answer,  443-4. 

Verification,  446. 

Pleadings  and  testimony  to  be  kept  se- 
cret    Pol.  a  1032. 

Proof  of  marriage.  Consent  and  subse- 
quent consummation  of  marriage  may  be 
manifested  in  any  form,  and  may  be  proved 
under  the  same  general  rules  of  evidence,  as 
facts  in  other  cases.  C.  C.  57.  The  marriage 
will  not  be  inferred  from  matrimonial  cohabi- 
tation, with  the  reputation  of  being  married 
persons,  if  the  result  of  such  inference  be  to 
prove  defendant  guilty  of  bigamy.  Case  v. 
Case,  17  Cal.  598.  •  Where  a  man  and  woman 
cohabit  together,  and  he  promises  to  marry 
her,  and  a  child  is  born  to  them,  but  she 
afterwards  leaves  him  because  he  does  not 
permit  the  marriage  ceremony  to  be  performed, 
and  lives  with  another  man,  the  facts  do  not 
constitute  a  marriage.  Me  Bever&on,  47  Cal. 
621. 

New  trial.  The  decisions  as  to  interfer- 
ing where  there  is  a  conflict  of  evidence 
(657  n.,  p.  288),  apply  to  divorce  cases.  Matthai 
V.  MaU/Mif  49  Cal.  94. 

Decree.    The  court  cannot  prohibit  either 

Sarty  from  marrying  again  unless  the  statute 
oes  so.  Barber  v.  Barber^  16  Cal.  378.  Where 
the  defendant  appears  and  answers,  the  court 
may,  under  680,  grant  any  relief  consistent 
with  the  case  made  and  embraced  within  the 
issues,  although  not  specifically  prayed  for. 
Gimmv  v.  Gimmy,  22  Cal.  633.  The  term  "  di- 
vorced" used  in  a  decree  imports  a  dissolu- 
tion in  the  largest  sense.  Miller  v.  Miller,  33 
Cal.  355. 
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TITLE  XL 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter    L  Place  of  Trial  of  Actions  in  Justices'  Courts 832-838 

II.  Manner  of  commencing  Actions  in  Justices'  Courts 839-860 

III.  Pleadings  in  Justices'  Courts 851-860 

IV.  Provisional  Remedies  in  Justices'  Courts 861-870 

V.  Judgment  by  Default  in  Justices'  Courts 871-872 

VI.  Time  of  Trial  and  Postponements  in  Justices'  Courts 873-877 

VII.  Trials  in  Justices'  Courts 878-887 

VIII.  Judgments  (other  than  by  default)  in  Justices'  Courts 889-900 

IX.  Executions  from  Justices'  Courts 901-906 

X-  Contempts  in  Justices'  Courts 906-910 

XI.  Dockets  of  Justices 911-918 

XII.  General  Provisions  relating  to  Justices'  Courts 919-925 

Ekin  Francisco  JnsticM'  Court,  119  xl 

CHAPTEE  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COUBTS. 


Sec.  832.  Action,  in  what  township  or  city 
may  be  commenced. 

833.  Place  of  trial  may  be  changed  in 

certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  trensferred. 


Sec.  836.  Proceedings  after  order  changing 
place  01  trial. 

837.  Efieot  of  an  order  changing  place  of 

trial. 

838.  Transfer  of  cases  to  the  District 

Court. 


jnstLces'  ConrtB,  Jorifldiction,  114-116,  87  n. 

882.  (535.)  Actions  in  Justices'  Courts  must  be  commenced,  and,  sub- 
ject  to  the  right  to  change  the  place  of  trial,  as  in  this  chapter  provided, 
must  be  tried : 

1.  If  there  be  no  Justices'  Courts  for  the  township  or  city  in  which  the 
defendant  resides:  in  any  city  or  township  of  the  county  in  which  he 

resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally, 
bound  in  any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same 
action,  and  reside  in  different  townships  or  different  cities  of  the  same 
county,  or  in  different  counties:  in  the  township  or  city  in  which  any  of 
the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property:  in  the  township  or  city 
where  the  injury  was  committed,  or  where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof,  or 
damages  for  taking  or  detaining  the  same :  in  the  township  or  city  in  which 
the  property  may  be  found,  or  in  which  the  property  was  taken,  or  in 
which  the  defendant  resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county:  in  any  township 
or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  non-resident  of  the  State:  in  any  township 
or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a  partic- 
ular place,  and  resides  in  another  county,  township  or  city:  in  the  town- 
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ship  or  city  in  wliich  such  obligation  is  to  be  performed,  or  in  which  he 
resides,  and  the  townsl^ip  or  city  in  which  the  obligation  is  incurred,  shall 
be  deemed  to  be  the  township  or  city  in  which  it  is  to  be  performed,  unless 
there  is  a  special  contract  to  the  contrary. 

8.  When  the  parties  voluntarily  appear  and  plead  without  summons:  in 
any  township  or  city  in  the  State; 

9.  In  all  other  cases:  in  the  township  or  city  in  which  the  defendant 

resides.      [Approved  March  24;  effect  July  1,  1874.] 

mons  was  served  in  Township  No.  3,  it  was 
held  that  it  did  not  appear  that  defendant 
w^as  served  in  the  proper  township.  Lowe  v. 
Alexander^  15  Gal.  301.  But  defendant  can- 
not defeat  the  whole  case  in  limine  by  a  motion, 
made  before  answering,  to  dismiss  on  the 
ground  tliat  the  suit  being  brought  in  Town- 
ship No.  5,  the  summons  was  served  in  Town- 
ship No.  3,  by  the  constable  of  that  township. 
Hamilton  v.  McDonald,  18  CaL  128. 


Residenoe.  In  Fagg  v.  Clement,  16  CaL 
392,  the  return  of  the  oflBcer  showed  a  per- 
sonal service  in  the  township  in  which  the 
sait  was  brought,  and  this  was  held  prima 
facie  to  show  a  residence.  JoUey  v.  FoUz^  34 
Cal.  328.  But  where  the  justice  recited  in 
his  docket  that  the  summons  was  '*  returned 
duly  served,"  the  record  showin"[  that  the 
suit  was  brought  for  the  amount  of  a  note  in 
Sierra  County,  To>vnship  No.  4,  but  the  sum- 


833.  (582.)  The  court  may  at  any  time  before  the  trial,  on  motion, 
change  the  place  of  trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom  the 
action  is  pending,  by  affidavit  of  either  party,  that  such  justice  is  a  mate- 
rial witness  for  either  party; 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes  that 
he  cannot  have  a  fair  and  impartial  trial  before  such  justice,  by  reason  of 
the  interest,  prejudice,  or  bias  of  the  justice; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes  and  files 
an  affidavit  that  he  cannot  have  a  fair  and  impartial  trial,  on  account  of 
the  bias  or  prejudice  of  the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from  acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  place  of  trial,  397  n. 


Xmpartiar  trial,  etc.  Upon  filing  the  affi- 
davit it  is  the  duty  of  the  justice  not  to  try 
the  case,  but  to  transfer  it  The  fact  that  the 
Teuue  has  been  changed,  unless  for  the  same 


cause,  and  the  action  sent  to  him,  makes  no 
difference.  Flagley  v.  Hubbard,  22  Cal.  35. 

Order,  effect  of.  The  order  ipso  facto  vests 
jurisdiction  in  the  transferee  justice,  and  di- 
vests jurisdiction  from  the  transferor,  837. 
Hatch  V.  Oalvin,  50  Cal.  443. 


834.  The  place  of  trial  cannot  be  changed,  on  motion  of  the  same  party, 
more  than  once,  upon  any  or  all  the  grounds  specified  in  the  first,  second, 
and  third  subdivisions  of  the  preceding  section. 

Impartial  trial,  833  n. 

835.  When  the  court  orders  the  place  of  trial  to  be  changed,  the  action 
mast  be  transferred  for  trial  to  a  court  the  parties  may  agree  upon;  and 
if  they  do  not  so  agree,  then  to  another  Justice's  Court  in  the  same  county. 

836.  After  an  order  has  been  made  transferring  the  action  for  trial  to 
another  court,  the  following  proceedings  must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the 
justice  of  the  court  to  which  it  is  transferred,  on  payment  by  the  party 
applying  of  all  the  costs  that  have  accrued,  all  the  papers  in  the  action, 
togetber  with  a  certified  transcript  from  his  docket  of  the  proceedings 
Iflierein; 
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§§  837-841 


Justices'  Courts. 


[Part  II,  Title  XI, 


2.  Upon  the  receipt  By  him  of  snch  papers,  the  justice  of  the  court  to 
which  the  case  is  transferred  must  issue  a  notice,  stating  when  and  where 
the  trial  will  take  place,  which  notice  must  be  served  upon  the  parties  at 
least  one  day  before  the  time  fixed  for  trial. 

837.  From  the  time  the  order  changing  the  place  of  trial  is  ma^e,  the 
court  to  which  the  action  is  thereby  transferred  has  the  same  jurisdiction 
oyer  it  as  though  it  had  been  commenced  in  such  court. 

upon  a  proper  ehowing..  Flagley  v.  Hubbard, 


Jurisdiction  over  transferred  canae,  833 
n.    The  justice  may  change  the  venue  again 


Cal.  35. 


838.  (581.)  The  parties  to  an  action  in  a  Justice's  Court  cannot  give  evi- 

CL      dence  upon  any  question  which  involves  the  title  or  possession  of  real 

y         property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 

r^  fine,  nor  can  any  issue  presenting  such  question  be  tried  by  such  court;  and 

^'^      if  it  appear,  from  the  answer  of  the  defendant,  verified  by  his  oath,  that 

the  determination  of  the  action  will  necessarily  involve  the  question  of 

title  or  possession  to  real  property,  or  the  legality  of  any  tax,  impost, 

assessment,  toll,  or  municipal  fine,  the  justice  must  suspend  all  further 

proceedings  in  the  action  and  certify  the  pleadings,  and,  if  any  of  the 

pleading  are  oral,  a  transcript  of  the  same,  from  his  docket  to  the  clerk  of 

the  District  Court  of  the  county;  and  from  the  time  of  filing  such  pleadings 

or  transcript  with  the  clerk,  the  jpistrict  Court  has-  over  the  action  the 

same  jurisdiction  as  if  it  had  been  commenced  therein.  /fi//in^i/i^ 

Ban  Francisoo  Justice*s  Court,  certifying  actions  to  District  Courts,  119  n.,  p.  58. 


H 


.  w     s^ 


^>^ 


.    CHAPTER  II. 

MANNER  OP  COtelCENCINO  ACTIONS  IN  JUSTICES'  COUBTS, 


Sec  839.  Actions,  how  commenced* 

.    840.  Summons  may  issue  within  a  year. 

841.  Defendant  may  waive  summons. 
•     842.  Parties  may  appear  in  person  or  hy 
attorney. 
843.  When  guardian  necessary/ how  ap- 
pointed. 
84^.  Summons,-  how  issued,  directed,  and 
wlmt  to  contain. 


Sec.  845.  Time  for  appearance  of  defendant. 
.    846.  Aliaa  summons.  • 

847.  Same. 

848.  Summons;  limitation  nptfn  time  of 

8er\'ice. 

849.  Summons,  by  whom  and  how  served 

and  returned. 

850.  Hour  for  appearance. 


839.  (538,)  An  actionin  a  Justice's  Coiirt  is  commenced  by  filing  a  com- 
plaint.    [Approved  and  took  effect  March  11,  1876.] 

San  Francisoo  Justice's  Conrt,  prepay- 
ment of  .fees  and  suing  in  forma  pauperis, 
119  n.,  p.  57. 


Conunencement  of  action,  350  (limita- 
tions) and  405,  commencement  of  action  in 
other  courts,  eorrespond  With  this  section  as 
amended.  Action  when  pending,  1049  and 
note. 

Complaint  generaUy,  426  and  notes. 


San  Francisoo  7ustfo9*s  Court,  title  of 
proceedings,  119  n.,  p.  58. 


840.  (538.)  The  court  must  indorse  on  the  complaint  the  date  upon 
which  it  was  filed,  and  at  any  time  witTiin  one  year  thereafter  the  plaintiff 
may  have  summons  issued. 

841.  At  any  time  after  the  complaint  is  filed  the  defendant  may,  in 
writing,  or  by  appecuring  ai^d  pleading,  waive  the  issuing  of  summons^ 

Appearance,  1014  n. 
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CHAP.n.]  Justices'  Coitrts.  §§842-845 

842.  (534.)  Parties  in  Justices'  Courts  may  appear  and  act  in  person  or 
by  attorney;  and  any  person^  except  the  constable  by  wbom  the  summons 
or  jury  process  was  served,  may  act  as  attorney. 

San  Franoifloo  Justloe's  Court,  attorneys,  119  n.,  p.'59. 
Attorneys  generally,  275  et  seq. 

843.  (539.)  When  an  infant  is  a  party,  he  must  appear  either  by  his 
general  guardian,  if  he  have  one,  or  by  a  guardian  appoijited  by  the  jus-    ^ 
tice  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made  before  the  /  j^  c 
summons  is  issued,  upon  the  application  of  the  infant,  if  he  be  of  the  age  ^  ^ 
of  fourteen  years;  if  under  that  age,  upon  the  application  of  a  relative  or 
friend; 

2.  If  the  infant  be  defendant,  the  guardian  must  be  appointed  at  the 
-time  the  summon^  is  returned,  or  before  the  answer.     It  is  the  right 

of  the  infant  to  nominate  his  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age;  otherwise  the  justice  must  make  the  appointment.   [Approved 

March  24;  effect  July  1,  1874.  ] 

844.  (540.)  The -summons  must  be  directed  to  the  defendant,  and 
signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court,  name  of  the  county  and  city,  or  township  in 
wliich  the  action  is  commenced,  and  the  names  of  the  parties  thereto;  / 

2.  A  sufficient  statement  of  the  cause  of  action,  in  general  terms,  to  ap- 
prise the  defendant  of  the  nature  of  the  claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer  before  the  justice 
at  his  office,  as  specified  in  845. 

4.^  In  an  action  arising  on  a  contract  for  the  recovery  of  money  or  dam- 
ages, only  a  notice  that  unless  the  defendant  so  appear  and  answer,  the  * 
plaintiff  will  take  judgment  for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so  appear  and  an- 
swer, the  plaintiff  will  apply  to  the  court  for  the  relief  demanded.  If 
the  plaintiff  has  appeared  by  attorney,  the  name  of  the  attorney  must  be 

indorsed  upon  the  summons.     [Approved  April  3,  1876j  effect  sixty  days.] 

Contents  of  summone,  407  n.  Nothing  of  an  inferior  court,  87  n.  King  v.  RomdUttt 
can  be  presumed  in  favor  of  the  jurisdiction     33  Cal.  322. 


.-i' 


Z' 

^ 


845.  The  time  specified  in  the  summons  for  the  appearance  of  the  de- 
fendant must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  on  the  summons,  forthwith; 

2.  In  all  other  cases  the  summons  must  contain  a  direction  that  the  de-     / 
fendant  must  appear  and  answer  the  complaint  within  five  days,  if  the 
summons  be  served  in  the  township  in  which  the  actipn  is  brought;  within 
ten  days,  if  served  out  of  the  township,  but  in  the  county  in  which  the 
action  is  brought,  and  within  twenty  days  if  served  elsewhere.     [Approved 

April  3,  1876;  effect  sixty  days.] 

« 

San  lYanoisco  Justice's  Court,  time  for     publication,  the  return  day  may  be  fixed  at 
defendant  to  appear,  119  n.,  p.  60.  such  time  as  will  enable  the  summons  to  be 

published  as  required  by    the  order  before 

Time.  The  justice  must  conform  strictly  to     guch  return  day.  Seaver  v.  FUzgerald,  23  CaL 
this  enactment.  Deide^etmer  v.  Browny  8  Cal.     91.  //^jgfer  v.  CarTf  34  Cal.  646. 
340.  But  where  the  summons  is  to  be  served  by 
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§  §  846-850  Justices'  Courts.  CP^Rt  ii*  Title  xi, 

846.  If  the  summons  is  returned  without  being  served  upon  any  or  all 
of  the  defendants,  the  justice,  upon  the  demand  of  the  plaintiff,  may 
issue  an  alias  summons,  in  the  same  form  as  the  original,  except  that  he 
may  fix  the  time  for  the  appearance  of  the  defendant  at  a  period  not  to 
exceed  ninety  days  from  its  date. 

847.  The  justice  may,  within  a  year  from  the  date  of  the  filing  of  the 
complaint,  issue  as  many  alias  summons  as  may  be  demanded  by  the 
plaintiff. 

848.  The  summons  cannot  be  served  out  of  the  county  of  the  justice 
before  whom  the  action  is  brought,  except  when  the  action  is  brought  upon 
a  joint  contract  or  obligation  of  two  or  more  persons,  who  reside  iri^differ- 
ent  counties,  and  the  summons  has  been  served  upon  the  defendant,  resi- 
dent of  the  county,  in  which  case  the  summons  may  be  served  upon  the 
other  defendant  out  of  the  county;  and  except,  also,  when  an  action  is 
brought  against  a  party  who  has  contracted  to  perform  an  obligation  at  a 
particular  place,  and  resides  in  a  different  county,  in  which  case  summons 
may  be  served  in  the  county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  property  and  the  defendant  re- 
sides in  a  different  county,  in  which  case  summons  may  be  served  in  the 
county  where  the  defendant  resides.     [Approved  April  3;  1876;  effect  sixty  days.] 

849.  The' summons  may  be  served  by  a  sheriff  or  constable  of  any  of 
the  counties  of  this  State  ;  provided,  that  when  a  summons,  issued  by  a 
justice  of  the  peace,  is  to  be  served  out  of  the  county  in  which  it  was 
issued,  the  summons  shall  have  attached  to  it  a  certificate  under  seal  by 
the  county  clerk  of  such  county,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the  summons,  or 
the  summons  may  be  served  by  any  male  resident,  over  the  age  of  Wenty- 
one  years,  not  a  party  to  the  suit^  within  the  county  where  the  action  is 
brought,  and  must  be  served  and  returned,  as  provided  in  Title  V,  Part 
II  [405-416]  of  this  Code,  or  it  may  be  served  by  publication;  and  gg 
413  and  412,  so  far  as  they  relate  to  the  publication  of  summons,  are  made 
applicable  to  Justices'  Courts;  the  word  "Justice"  being  substituted  for 
the  word  **  Judge,"  whenever  the  latter  word  occurs.     [Approved  March  28, 

1874;  effect  sixty  days.] 

Constable,  duties  of,  262  n.,  p.  87.  May  tices*  Courts  may  be  issued  to  any  part  of  the 
appoint  deputy,  262  iL,  p.  88.  Taylor  v.  Broum,  county  where  they  are  held,  116.  This  is 
4  Cal.  188.  constitutional.  Chipman  v.  Bowman,  14  CaL 

158. 

County.     Mesne  and  final  process  of  Jus-        Publication,  service  by,  412-^13. 

850.  "When  all  tlie  parties  served  with  process  shall  have  appeared,  or 
some  of  them  have  appeared,  and  the  remaining  defendants  have  made 
default,  the  justice  must  fix  a  day  for  the  trial  of  said  cause,  and  notify 
the  plain tiflF  and  the  defendants  who  have  appeared,  thereof.  The  parties 
are  entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  the  said 
notice,  but  are  not  bound  to  remain  longer  than  that  time,  unless  boih 
parties  have  appeared,  and  the  justice  being  present,  is  engaged  in  the 

trial  of  another  cause.      [Approved  April  3,  1876;  effect  sixty  days.] 
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CHAPTEE   in. 

PLEADINGS  IN  JUSTICES*  COURTS. 


Sec.  851.  Form  of  pleadings. 

852.  Pleading  in  Justices'  Courts. 

853.  Complaint  defined. 

854.  When  demurrer  to  complaint  may 

be  put  in. 
856.  Answer. 
856.  If  the  defendant  omits  to  set  up 

counter  claim.  ' 


Sec  867.  When    plaintiff    may   demur   to 
answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amended 

pleadings. 


851.  Pleadings  in  Justices'  Courts : 

1.  Are  not  required  to  be  in  any  particular  form,  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this  Title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket. 

Pleadings,   426  n.      In   Justices'    Courts  Complaint,  426  n.    Answer,  437  n. 
these  mu8t  be  construed  with  great  liberality; 

and,  if  the  facts  stated  are  sufficient  to  show  Proceedings  in  Spanish  language,   185 

the  nature  of  the  claim  or  defense,  nothing  and  1056. 
further  is  required.  Stuart  v.  Lander,  16  CaL 

374;  Liening  y.  Oauld,  13  CaL  598.  Abbreviations  and  numerals,  186. 

852.  (570.)  The  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

853.  (573.)  The  complaint  in  Justices'  Courts  is  a  concise  statement, 
in  writing,  of  the  facts  constituting  the  plaintiff's  cause  of  action,  or  a 
copy  of  the  account,  note,  bill,  bond,  q^c  instrument  upon  which  the  action 
is  based.  ^-^ 

Complaint,  426  n. 

854.  The  defendant  may,  at  any  time  before  answering,  demur  to  the 
complaint. 

Demurrer  to  complaint,  430  and  notes. 

855.  (574.)  The  answer  may  contain  a  denial  of  any  or  all  of  the  mate- 
rial facts  stated  in  the  complaint,  which  the  defendant  believes  to  be  untrue, 
and  also  a  statement,  in  a  plain  and  direct  manner,  of  any  other  facts  con- 
stituting a  defense  or  counter-claim,  upon  which  an  action  might  be  brought 
by  the  defendant  against  the  plaintiff  in  a  Justice's  Court. 

Ans^ver,  437  and  notes.     An  answer  gen-     Sullivan  v.  Cary,  17  CaL  80;  MirUum  v.  Burr, 
eraUy  denying  the  allegations  of  the  com-     20  Cal.  49. 
plaint  coniorms  substantially  to  this  section. 

k 

856.  If  the  defendant  omit  to  set  up  a  counter-claim  in  the  cases  men- 
tioned in  the  last  section,  neither  he  nor  his  assignee  can  afterwards  main- 
tain, an  action  against  the  plaintiff  therefor. 

Connter-clalm. '  If  the  connter-claim  jurisdiction,  and  cannot  be  set  up.  Malsonv. 
amount  to  more  than  $300,  it  is  beyond  the      Vaughn,  23  CaL  62. 
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§§  857-860  Justices'  Courts.  .  t^^T  ii,  title  xi, 

857.  When  the  answer  contains  new  matter  in  avoidance,  or  constitute 
ing  a  defense  or  a  counter-claim,  the  plaintiff  may,  at  any  time  before  the 
trial,  demur  to  the  same  for  insufficiency,  stating  therein  the  grounds  of 
such  demurrer. 

Demurrer  to  anawer,  443. 

858.  The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff  may, 
within  such  time,  not  exceeding  two  days,  as  the  court  allows,  amend  his 
complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant  may  an- 
swer forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendaiit  may  amend 
his  answer  within  such  time,  not  exceeding  two  days,  as  the  court  may 
allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed 
as  if  no  demurrer  had  been  interposed. 

858.  Either  party  may,  at  any  time  before  the  conclusion  of  the  trial, 
amend  any  pleading;  but  if  the  amendment  is  made  after  the  issue,  and 
it  appears  to  the  satisfaction  of  the  court,  by  oath,  that  an  adjournment 
is  necessary  to  the  adverse  party  in  consequence  of  such  amendment,  an 
adjournment  must  be  granted.  The  court  may  also,  in  its  discretion, 
when  an  adjournment  will,  by  the  amendment,  be  rendered  necessary, 
require,  as  a  condition  to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by  the 
court,  not  exceeding  twenty  dollars.  The  court  may  also,  on  such  terms 
as  may  be  just,  and  on  payment  of  costs,  relieve  a  party  from  a  judgment 
by  default  taken  against  him  by  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect;  but  the  application  for  such  relief  must  be  made  within 
ten  days  after  the  entry  of  the  judgment,  and  upon  an  affidavit  showing 
good  cause  therefor. 

Amendment;  judgment  by  default,  setting  aside,  473.    Adjournment  for  amendment,  874 

860.  When  a  pleading  is  amended,  the  adverse  party  may  answer  or 
demur  to  it  within  such  time,  not  exceeding  two  days,  as  the  court  may 
allow. 

CHAPTER  IV. 

PROVISIONAL  REMEDIES  IN  JUSTICES*  COURTS. 

Article  I.  Arrest  and  Bail. 
II.  Attachment. 
III.  Claim  and  Delivery  of  Personal-  Property. 

ARTICLE  I. 

arrest  and  bail. 


Sec.  861.  Order  of  arrest,  and  arrest  of  de- 
fendant. 

862.  Affidavit  and  undertaking  for  order 

of  arrest. 

863.  A  defendant  arrested  must  be  taken 

before  the  justice  immediately. 
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Ssc.  864.  The  ofBcer  must  give  notice  to  the 
plaintiff  of  arrest. 
865.  The  officer  must  detain  the  defend- 
ant. 


Chap.  IV,  Aht.  I.]     •  JuSTICES'   COTTRTS.  §§861-865 

■ 

861.  (544.)  An  order  to  arrest  the  defendant  may  be  indorsed  on  a 
summons  issued  by  the  justice,  and  the  defendant  may  be  arrested  thereon 
by  the  sheriff  or  constable,  at  the  time  of  serving  the  summons,  and 
broitght  before  the  justice,  and  there  detained  until  duly  discharged,  in 
the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause  of 
action  arising  upon  contract,  express  or  implied,  when  the  defendant  is 
about  to  depart  from  the  State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled 
or  fraudulently  misapplied,  or  converted  to  his  own  use  by  one  who  re- 
ceived it  in  a  fiduciary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

ArrMt  and  ball,  478  et  seq. 

Mesne  and  final  prooeas  of  Justlcea*  Courts  may  be  issued  to  any  part  of  the  county, 
11& 

M2.  (54:5.)  Before  an  order  for  an  arrest  can  be  made,  the  party  apply- 
ing must  prove  to  the  satisfaction  of  the  justice  by  the  affidavit  of  himself, 
or  some  other  person,  the  facts  upon  which  the  application  is  founded. 
The  plaintiff  must  also  execute  and  deliver  to  the  justice  a  written  under- 
taking in  the  sum  of  three  hundred  dollars,  with  sufficient  sureties,  to  the 
effect  that  the  plaintiff  will  pay  all  costs  that  may  be  adjudged  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  if 
the  same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum 
specified  in  the  undertaking.     [Approved  March  24;  effect  July  1,  1874.] 

Undertaking  on  arrest,  482. 

Undertaking  generaUy,  941  n. 

Qualifioatlon  of  snretieB,  1057. 

868.  (546.)  The  defendant  immediately  upon  being  arrested,  must  be 
taken  to  the  office  o£  the  justice  who  made  the  order,  and  if  he  is  absent 
or  unable  to  try  the  action,  or  if  it  appears  to  him  by  the  affidavit  of  the 
defendant  that  he  is  a  material  witness  in  the  action,  the  officer  must  im- 
mediately take  the  defendant  before  another  justice  of  the  township  or 
city,  if  there  is  another,  and  if  not,  then  before  the  justice  of  an  adjoin- 
ing township,  who  must  take  jurisdiction  of  the  action,  and  proceed 
thereon,  as  if  the  summons  had  been  issued  and  the  order  of  arrest  made 
by  him. 

864.  (547.)  The  officer  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  or  his  attorney  or  agent,  and  indorse  on  the  sum- 
mons, and  subscribe  a  certificate,  stating  the  time  of  serving  the  same, 
the  time  of  the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

BbertfTs  and  constable's  duties,  262  n. 

865.  (548.)  The  officer  making  the  arrest  must  keep  the  defendant  in 

custody  until  he  is  discharged  by  order  of  the  justice. 

SberJUTs  and  constable's  duties,  262  n. 
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§§  866-869 


Justices'  Courts. 


[Part  II,  Title  XI, 


ARTICLE  n. 


ATTACHMENT, 


Sec.  866.  Writ  of  attachment  shall  iBstie  upon 
affidavit. 
867.  Undertaking  on  attachment  must 
he  required. 


Sec.  868.  Writ  of  attachment,  substance  of. 
Officer  may  take  an  undertaking 
instead  of  levying. 
869.  Certain  provisions  apply  to  all  at- 
tachments in  Justices'  Courts. 


866.  (552.)  A  writ  to  attach  the  property  of  the  defendaut  must  be 
issued  by  the  justice  at  the  time  of,  or  after  issuing  summons  and  before 
answer,  on  receiving  an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing 
the  same  facts  as  are  required  to  be  shown  by  the  affidavit  specified  in 
section  538  of  this  Code. 

Attachmant,  637  et  seq. 

Mesne  and  final  proceaa  of  Jastlcea* 
Courts  may  be  issued  to  any  part  of  the 
county,  116. 


'* After  issuing  summons."  If  tbe  sum- 
mons is  issued,  that  is  sufficient.  It  makes 
no  difference  that  it  is  returned  non  est  inventuSf 
and  a  fresh  summons  issued.  Staver  v.  Fitz- 
gerald, 23  CaL  89. 


867.  (553.)  Before  issuing  the  writ,  the  justice  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  two  or  more  sufficient  sure- 
ties, in  a  sum  not  less  than  fifty  nor  more  than  three  hundred  dollars,  to 
the  effect  that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  tlie  defendant,  and  all  damages  which  be 
may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  specified 
in  the  undertaking. 

Undertaking  on  attachment,  539. 
Undertaking  generaUy,  941  n. 

868.  (554.)  The  writ  may  be  directed  to  the  sheriff  or  any  constable  of 
the  county,  or  the  sheriff  of  any  other  county,  and  must  require  him  to 
attach  and  safely  keep  all  the  property  of  the  defendant  within  his  county, 
not  exempt  from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  the  amount  of  which  must  be  stated  in  con- 
formity with  the  complaint,  unless  the  defendant  give  him  security,  by  the 
undertaking  of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand  besides  costs;  in  which  case,  to  take  such  undertaking. 

Sheriff's  and  constable's  duties,  262  n. 

869.  (555.)  The  sections  of  this  Code  from  section  541  to  section  559, 
both  inclusive,  are  applicable  to  attachments  issued  in  Justices'  Courts, 
the  word  ''constable"  being  substituted  for  the  word  "sheriff,"  whenever 
the  writ  is  directed  to  a  constable,  and  the  word  "justice"  being  substi- 
tuted for  the  word  "judge." 


541-559.  641.  Property  attachable.  642-3. 
Property,  how  sherin  attaches.  644.  Gar- 
nishee s  liability.  646.  Examination  of  de- 
fendant and  garnishee.  646.  Inventor^-,  re- 
turn, etc.  547.  Perishables.  548.  Other 
property,  immediate  sale  of.  649.  Claim  by 
third  person.    660.  Realization  of  attached 


551. 


property"  after  judmnent  for  plaintiff. 
Collectmg  balance  by  sheriff.  552.  Proceed- 
ing if  execution  unsatisfied.  653.  Effect  of 
judgment  for  defendant.  564-8.  Dischsige 
of  attachment  659.  Sheriff's  return.  Releas- 
ing attachment. 
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Chap.  IV,  Akt.  III.  Chap,  v.]    JuSTICES'   CoURTS.  §§870-872 

ARTICLE  in. 

CLAIM  ktJ>  DELIYERT   OF  PERSONAL  PROPEBTT. 

Section  870.  How  claim  and  delivery  enforced. 

870.  In  an  action  to  recover  possession  of  personal  property,  the  plaintiff 
may,  at  the  time  of  issuing  summons  or  at  any  time  thereafter  before  an- 
swer, claim  the  delivery  of  such  property  to  him ;  and  the  sections  of  this 
Code  from  section  510  to  section  521,  both  inclusive,  are  applicable  to  such 
claim  when  made  in  Justices'  Courts,  the  powers  therein  given  and  duties 
imposed  on  sheriffs  being  extended  to  constables,  and  the  word  **  justice" 
substituted  for  "judge." 

Claim  and  delivery,  509  et  seq.  515.    Justification   of    defendant's   sureties. 

510-521.     510.  Affidavit  for  claim  and  de-     516.  Qualifications  of  sureties.     617.  Break- 


livery.     511.   Reouisition  for  sherifl"  to  take 

property    claimed.      612.     Undertaking   by 

plaintiff.     513.  Exception  to  sureties  by  de-     to  file  notice,  affidavit,  etc.     521.  [Repealed 

lendant.    514.  Defendant  claiming  redelivery.     March  24;  effect  July  1, 1874.] 


ing  open  building,  etc.  518.  Property,  how 
jroper^-  ciaimea.  oiz.  unuertaRLng  Dy  kept.  519.  Claim  bv  third  person.  520.  Sheriff 
)laintifi.     513.  Exception  to  sureties  by  de-     to  file  notice,  affiaa  '  -    -  - 


CHAPTER  V. 

JUDGMENT  BY  DEFAULT  IN   JUSTICES*  COUBTS. 

Section  871.  Judgment  when  defendant  fails  to  appear. 
872.  Judgment  against  defendant  on  demurrer. 

871.  If  the  defendant  fail  to  appear  and  answer  or  demur  at  the  time         l 
specified  in  the  summons,  then  upon  proof  of  service  of  summons  the  fol-     ^ 
lowing  proceedings  must  be  had :  / 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery  of 
money,  or  damages  only,  the  court  must  render  judgment  in  favor  of  plaintiff 
for  the  sum  specified  in  the  summons; 

2.  In  all  other  acTtions  the  court  must  hear  the  evidence  offered  by  the 
plaintiff,  and  must  render  judgment  in  his  favor  for  such  sum  (not  exceed- 
ing the  amount  stated  in  the  summons)  as  appears  by  such  evidence  to  be       ^ 

just.      [Approved  April  3,  1876;  effect  sixty  days.] 
Judgment  by  cLefaolt,  5S5. 

872.  In  the  following  cases  the  same  proceedings  must  be  had,  and 
judgment  must  be  rendered  in  like  manner,  as  if  the  defendant  had  failed 
to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails  to  answer 
it  as  amended,  within  the  time  allowed  by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defendant  fails 
to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant  fails  to 
amend  the  answer  within  the  time  allowed  by  the  court. 
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§  §  873-876  Justices'  Courts.  [p^rt  ii,  title  xi, 

CHAPTER  VI. 

TIME  OP  TRIAL  AND  POSTPONEMENTS  IN  JUSTICES*  COURTS. 


Sec.  873.  Time  when   trial  must   be    com- 
menced. 

874.  When  court  may,  of  its  own  motion, 

postpone  trial. 

875.  Postponement  by  consent. 


Sec.  876.  Postponement  upon  application  of 
a  party. 
877.  No  contmuance  for  more  than  ten 
days  to  be  granted,  unless  upon 
filing  of  undertaking. 


873.  Unless  postponed  as  provided  in  this  chapter,  or  unless  transferred 
to  another  court,  the  trial  of  the  action  must  commence  at  the  expiration 
of  one  hour  from  the  time  specified  in  the  notice  mentioned  in  850,  and  the 
trial  must  be  continued  without  adjournment  for  more  than  twenty-four 
hours  at  any  one  time,  until  all  the  issues  therein  are  disposed  of. 

[Approved  April  3,  1876;  effect  sixty  days.  J 

874.  The  court  may,  of  its  own  motion^  postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by  an 
order  of  the  court  for  the  trial,  the  coart  is  engaged  in  the  trial  of  another 
action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  pleadings  or 
the  allowance  of  time  to  make  such  amendment  or  to  plead,  a  postpone- 
ment is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and 
a  jury  has  been  demanded. 

875.  The  court  may,  by  consent  of  the  parties,  given  in  writing  or  in 
open  court,  postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 

876.  The  trial  may  be  postponed  upon  the  application  of  either  party, 
for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his  own  oath  or  other- 
wise, that  he  cannot,  for  want  of  material  testimony,  which  he  expects  to 
procure,  safely  proceed  to  trial,  and  must  show  in  what  respect  the  testi- 
mony expected  is  material,  and  that  he  has  used  due  diligence  to  procure 
it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the  defendant  is 
under  arrest,  a  postponement  for  more  than  three  hours  discharges  the 
defendant  from  custody,  but  the  action  may  proceed  notwithstanding,  and 
the  defendant  is  subject  to  arrest  on  execution,  in  the  same  manner  as  if 
he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest,  before 
it  can  be  granted  he  must  execute  an  undertaking,  with  two  or  more  suffi- 
cient sureties,  to  be  approved  by,  and  in  a  sum  to  be  fixed  by,  the  justice, 
to  the  effect  that  he  wUl  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein;  or  that  the  sureties  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  he  may  recover  in  the  action,  not  exceeding 
the  amount  specified  in  the  undertaking.  On  filing  the  undertaking  spec- 
ified in  this  subdivision,  the  justice  must  order  the  defendant  to  be  dis- 
charged from  custody; 

4.  The  party  making  the  application  must,  if  required  by  the  adverse 
party^  consent  that  the  testimony  of  any  witness  of  such  adverse  party, 
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Chap-  VII.]  Justices'  Courts.  §§  877-882 

who  is  in  attendance,  may  be  then  taken  by  deposition  before  the  justice, 
and  that  the  testimony  so  taken  may  be  read  on  the  trial,  with  the  same 
effect,  and  subject  to  the  same  objections,  as  if  the  witness  was  produced; 
— But  the  court  may  require  the  party  making  the  application  to  state, 
upon  affidavit,  the  evidence  which  he  expects  to  obtain;  and  if  the  adverse 
party  thereupon  admits  that  such  evidence  would  be  given,  and  that  it  be 
considered  as  actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed. 

Postponement,  595  and  notes.  Qualification  of  Bureties,  1057. 

nndertaking  generaUy,  941  n.  Costa  of  postponement,  1029. 

877.  (585.)  No  adjournment  must,  unless  by  consent,  be  granted  for  a 
period  longer  than  ten  days,  upon  the  application  of  either  party,  except 
upon  condition  that  such  party  file  an  undertaking,  in  an  amount  fixed  by 
the  justice,  with  two  sureties,  to  be  approved  by  the  justice,  to  the  effect 
that  they  will  pay  to  the  opposite  party  the  amount  of  any  judgment  which 
may  be  recovered  against  the  party  applying,  not  exceeding  the  sum  speci- 
fied ii\  the  undertaking. 

Undertaklns  generaUy,  941  n. 
Quallfioation  of  suretiea,  1057. 

CHAPTER  Vn. 

TRIALS  IN  justices'  COUBTS. 


Sec.  878.  Issne    defined   and   the   different 
kinds. 

879.  lasue  of  law,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried.  - 

883.  Jnrv,  how  waived. 

884.  Either  party  failing  to  appear,  trial 


may  proceed  at  request  of  other 
party. 
Sec.  885.  Challenges  to  jurors. 

886.  Manner  of  pleading  a  written  in- 

strument. 

887.  If  a  copy  of  an  instrument  be  filed, 
the  siimatures  will  be  deemed  ad- 


ISI^I 

bted. 


mitted.  unless  denied  under  oath. 


878.  Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party  and  is  controverted  by  the  other.  They 
are  of  two  kinds: 

1.  Of  law;  and, 

2,  Of  fact. 

This  section  is  a  repetition  of  588. 

879.  An  issue  of  law  arises  upon  a  demurrer  to  the  complaint  or 
answer,  or  to  some  part  thereof. 

This  section  is  a  repetition  of  589. 

880.  An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the 
answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is  joined 
thereon. 

This  section  is  a  repetition  of  590. 

881.  An  issue  of  law  must  be  tried  by  the  court. 

882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  is  waived, 

in  which  case  it  must  be  tried  by  the  coui*t. 

How  dIfiEBrent  actions  are  tried,  In  the  District  etc.,  Coiuts,  592  and  notes. 
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Justices'  Courts. 


[Part  II,  Title  XI, 


883.  A  jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the  commence- 
ment of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for  the  trial 
of  an  issue  of  fact. 

Waiver  of  jury,  631  and  notes. 

884.  If  either  party  fails  to  appear  at  the  time  fixed  for  trial,  the  trial 
may  proceed  at  the  request  of  the  adverse  party. 

~      594. 


885.  (590.)  The  challenges  are  either  peremptory  or  for  cause.  Each 
party  is  entitled  to  three  peremptory  challenges.  Either  party  may 
challenge  for  cause  on  any  grounds  set  forth  in  section  602.  Challenges 
for  cause  must  be  tried  by  the  justice. 

886.  (576.)  When  the  cause  of  action  or  counter-claim  arises  upon  an 
account  or  instrument  for  the  payment  of  money  only,  the  court,  at  any 
time  before  the  trial,  may,  by  an  order  under  his  hand,  require  the  original 
to  be  exhibited  to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the 
adverse  party,  at  such  time  as  maybe  fixed  in  the  order;  or,  if  such  order 
is  not  obeyed,  the  account  or  instrument  cannot  be  given  in  evidence. 

Inspeotion,  order  for,  1000. 

887.  (577.)  If  the  plaintiflF  annex  to  his  complaint,  or  file  with  the 
justice  at  the  time  of  issuing  the  summons,  the  original  or  a  copy  of  the 
promissory  note,  bill  of  exchange,  or  other  written  obligation  for  the  pay- 
ment of  money,  upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers,  indorsers,  or 
assignors  thereof,  unless  he  specifically  deny  the  same  in  his  answer,  and 
verify  the  answer  by  his  oath. 

447  and  notes. 

CHAPTER  Vm. 

JUDGMENTS   (OTHEB  THAN  BY  DEFAULT)   IN  JUSTICES'  C0UBT8. 


Sec.  889.  Judgment  by  confession. 

890.  Judgment  of  dismissal  entered  in 

certain  cases  without  prejudice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by^he  court. 

893.  Judgment  when   the  defendant  is 

subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the 

jurisdiction  of  the  justice,  the 
excess  may  be  remitted. 


Sec.  895.  Offer  to  compromise  before  trial 

896.  Costs  must  be  included  in  the  judg- 

ment 

897.  Abstract  of  judgment. 

898.  Abstract  may  l^  filed  and  docketed 

in  the  county  clerk's  office. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract 

is  recorded^  in  the  recorder's  of- 
fice. 


889.  (536.)  Judgments  upon  confession  may  be  entered  up  in  any 
Justice's  Court  specified  in  the  confession. 

Judgment  by  confoaaloii,  1132-5. 

890.  (591.)  Judgment  that  the  action  be  dismissed,  without  prejudice 
to  a  new  action,  may  be  entered  with  costs,  in  the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is  finally 
submitted; 
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2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons,  or  at 
the  time  to  which  the  action  has  been  postponed,  or  within  one  hour 
thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sustained,  the 
plaintiff  fails  to  amend  it  within  the  time  allowed  by  the  court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence,  that 
the  action  is  brought  in  the  wrong  county,  or  township,  or  city;  but  if  the 
objection  is  taken  and  overruled,  it  is  cause  only  of  reversal  on  appeal, 
and  does  not  otherwise  invalidate  the  judgment;  if  not  taken  at  the  trial, 
it  is  waived. 

Nonsuit,  eto.,  581  and  notes. 

891.  When  a  trial  by  jury  has  been  had,  judgment  must  be  entered  by 
the  justice  at  once,  in  conformity  with  the  verdict. 


Judgment,  entry  ot  If  the  jurjr  find 
a  verdict  for  a  Bum  certain  for  the  plaintiff, 
and  the  justice  thereupon  enters  the  verdict 
in  his  docket,  hut  fails  to  enter  up  a  judg- 
ment, it  is  an  irregularity;  but  not  such 
a  one  as  renders  a  sale  made  upon  an  exe- 
cution, which  recites  a  judgment,  issued 
thereon,  void.  The  formal  entry  of  a  judg- 
ment by  a  justice  of  the  peace  upon  the  ver- 
dict of  a  jury,  is  a  mere  clerical  duty  which 
he  may  be  compelled  to  perform;  and  if  he 


fails  to  do  so,  a  motion  to  set  aside  execution 
should  be  sustained;  but  an  execution  issued 
by  the  justice  which  recites  a  judgment,  is 
not  void  by  reason  of  his  failure  to  enter  the 
judgment.  A  plea  of  former  jud^^ment,  as  a 
bar,  is  sustained  by  proof  of  a  former  trial 
before  a  justice,  and  the  verdict  of  a  jury 
entered  on  his  docket,  without  any  formal 
entry  of  the  judgment.  Lynch  v.  KeUy,  41 
Cal.  232.    Judgments  generally,  664  et  seq. 


892.  When  the  trial  is  by  the  court,  judgment  must  be  entered  at  the 
close  of  the  trial. 


891  n. 

893.  The  judgment  in  Justices'  Courts  must  be  entered  substantially  in 
;  the  form  required  by  S.  667  of  this  Code.     When   the    judgment    is 
'  rendered  in  a  case  where  the  defendant  is  subject  to  arrest  and  imprison- 
ment thereon,  the  fact  that  the  defendant  is  so  subject  must  be  stated  in 

the  judgment.      [Approved  March  24;  effect  July  1,  1874.] 

Arrest,  etc.,  on  final  process,  681  n. 

Filial  process  may  be  issued  to  any  part  of  the  county,  116. 

894.  (595.)  When  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  justice  is  authorized  to  enter  judgment,  such  party  may 

,  remit  the  excess,  and  judgment  may  be  rendered  for  the  residue. 

IJxnits  of  Justices'  Jurisdiction,  114. 

895.  (596.)  If  the  defendant,  at  any  time  before  the  trial,  offer  in  writing 
to  allow  judgment  to  be  taken  against  him  for  a  specified  sum,  the  plaintiff 
may  immediately  have  judgment  therefor,  with  the  costs  then  accrued; 
but,  if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to  recover  in 
the  action  a  sum  equal  to  the  offer,  he  cannot  recover  costs;  but  costs  must 
be  adjudged  against  him,  and  if  he  recover,  be  deducted  from  his  recov- 
ery. The  offer  and  failure  to  accept  it  cannot  be  given  in  evidence,  nor 
affect  the  recovery  otherwise  than  as  to  costs. 

Offer  to  compromise,  997. 

896.  The  justice  must  tax,  and  include  in  the  judgment,  the  costs 
allowed  by  law  to  the  prevailing  party. 

Ban  Franolsoo,  percentage,  1021  n. 
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887.  The  justice,  on  the  demand  of  a  party  in  whose  favor  judgment  is 
rendered,  must  give  him  an  abstract  of  the  judgment  in  the  foUowbg 
form  (filling  blanks  according  to  the  facts) : 

State  of  Califobnu, County.  ; ,  plaintiff,  vs. ,  de- 
fendant.   In  Justice's  Court,  before ,  Justice  of  the  Peace, 

Township  (or  city), ,  187 — .  Judgment  entered  for  plaintiff  (or  de- 
fendant) for  $ ,  on  the day  of .  I  certify  that  the  fore- 
going is  a  correct  abstract  of  a  judgment  rendered  in  said  action  in  my 

court,  or  (as  the  case  may  be)  in  the  Court  of ,   Justice  of  the 

Peace,  as  appears  by  his  docket,  now  in  my  possession,  as  his  successor  in 
office. 


Justice  of  the  Peace. 


San  Francisco  Jnatlcea'  Conrt    Tran-  Francisco,  notwithstanding  the  words  "sv/ch 

scripts  of  judgments  to  be  filed  in  coanty  an  abstract,"  in  section  900.    But  the  statutes 

clerk's  or  county  recorder's  office,  119  n.,  p.  58.  must  be  strictly  pursued.    The  court  held 

On  the  9th  February,  I8t6,  it  was  held  by  the  a  copy  of  the  justices'  docket  was  not  a  copy 

Fourth  District  Court,  in  Btrdley  v.  Joachim'  or  transcript   of  the  judgment,  which  tran- 

sen,  that  this  and  the  three  following  sections  script  was  required  to  h%  filed  by  the  former 

do  not  apply  to  the  city  and  county  of  San  statute.  Bagtey  v.  Ward^  27  CaL  371. 

898.  The  abstract  may  be  filed  and  docketed  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  judgment  was  rendered,  and  must  be 

^  docketed  in  the  judgment  docket  of  the  CyqntiL  Court.     The  time  of  the 
y.  y    receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon,  and 
entered  in  the  docket. 

San  Francisco  Justices'  Court.    Tran-        Docketing,    671.      Recording   transcript, 
scripts,  897  n.  674.     Recalling  judgment  and  attract  Oata 

V.  Lane,  49  CaL  269;  and  see  901,  post. 

899.  From  the  time  of  docketing  in  the  county  clerk's  office,  execution 
may  be  issued  thereon  by  the  county  clerk  to  the  sheriff  of  any  county  in 
the  State,  other  than  the  county  in  which  the  judgment  was  rendered,  in 

^    the  same  manner  and  with  like  effect  as  if  issued  on  judgments  of  the 
ountv  Courts.  i. 


Docketing,  671.    Recording,  674  sary  to  record  an  abstract  in  the  same  county 

_         ^  /^  r^  .    ,  a*    ^^^^  in^  which  the    Justices*   Court  is. 

Execution  on  County  Court  judgments,  CampbeU  v.  Wickware,  19  CaL  146. 
681  et  seq. ;  and  see  901  n.     It  is  not  neces* 

9CX).  A  judgment  rendered  in  a  Justice's  Court  creates  no  lien  upon 
any  lands  of  the  defendant,  unless  such  an  abstract  is  filed  and  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  lands  are  situated. 
When  so  filed  and  recorded,  such  a  judgment  is  a  lien  upon  the  lands  of 
the  judgment  debtor  situated  in  that  county. 

Docketing,  671.    Recording,  674. 

CHAPTER  IX. 

EXECUTIONS  P3PM  JUSTICES'  COURTS. 


Sec.  901.  Execution  may  issue  at  any  time 
within  five  years. 

902.  Execution,  contents  o£. 

903.  Renewal  of  execution. 


Sec  904.  Duty  of  officer  receiving  execution. 
905.  Proceedings  supplementary  to  exe- 
cution. 


901.  (600.)  Execution  for  the  enforcement  of  a  judgment  of  a  Justice's 
Court  may  be  issued  by  the  justice  who  entered  the  judgment,  or  his  suc- 
cessor in  office,  on  the  application  of  the  party  entitled  thereto,  at  any 

time  within  five  years  from  the  entry  of  judgment. 
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•  Execation,  681  et  seq.  abstract  or  transcript  after  five  years.  Kems 

V.  Graves,  26  CaL  156. 
Jnzisdictton,  114  et  seq. 

Recalling  Judgment,  eto.  If  the  jndg- 
Flnal  process  may  be  issued  to  any  part  ment  is  void,  the  justice  can,  on  motion,  stay 
of  the  county,  116.  Five  years,  in  other  proceedings,  and  it  makes  no  difference  that 
courts,  685.  Justice  cannot  issue  execution  an  abstract,  etc.,  of  the  judgment  has  been 
after  five  years.  White  v.  darh,  8  Cal.  513.  filed  with  a  county  clerk,  and  execution  issued 
Nor  can  a  county  clerk  issue  execution  on  an     thereon.  Qate9  v.  Lane,  49  Cal.  269. 

902.  (601.)  The  Execution  must  be  directed  to  the  sheriff  or  to  a  con- 
stable of  the  county,  and  must  be  subscribed  by  the  justice  and  bear  date 
the  day  of  its  delivery  to  the  oflScer.  It  must  intelligibly  refer  to  the 
judgment,  by  stating  the  names  of  the  parties,  and  the  name  of  the  jus- 
tice before  whom,  and  of  the  county  and  the  township  or  city  where,  and 
the  time  whiBn  it  was  rendered;  the  amount  of  judgment,  if  it  be  for 
money;  and,  if  less  than  the  whole  is  due,  the  true  amount  due  thereon. 
It  must  contain,  in  like  cases,  similar  directions  to  the  sheriff  or  constable, 
as  are  required  by  the  provisions  of  Title  IX  [681-721],  Part  11,  of  this 
Code,  in  an  execution  to  the  sheriff. 

Sheriff's  and  Constable's  duties,  262 n. 

903.  An  execution  may,  at  the  request  of  the  judgment  creditor,  be  re- 
newed before  the  expiration  of  the  time  fixed  for  its  return,  by  the  word 
^*  renewed"  written  thereon,  with  the  date  thereof,  and  subscribed  by  the 
justice.  Such  renewal  has  the  effect  of  an  original  issue,  and  may  be  re- 
peated as  often  as  necessary.  If  an  execution  is  returned  unsatisfied, 
another  may  be  afterwards  issued. 

904.  (602.)  The  sheriff  or  constable  to  whom  the  execution  is  directed 
mnst  execute  the  same  in  the  same  manner  as  the  sheriff  is  required  by 
the  provisions  of  Title  IX,  Part  11  [681-721'],  of  this  Code,  to  pro- 
ceed upon  executions  directed  to  him;  and  the  constable,  when  the  exe- 
cution is  directed  to  him,  is  vested  for  that  purpose  with  all  the  powers  of 
the  sheriff. 

81ieriff*s  duties,  etc.,  generally,  262  n. 

905.  The  sections  of  this  Code,  from  714  to  721,  both  inclusive,  are  ap- 
plicable to  Justices'  Courts,  the  word  "constable"  being  substituted,  to 
that  end,  for  the  word  "sheriff,"  and  the  word  "justice"  for  the  word 
"judge." 

7J.4-721  relate  to  proceedings  supplementary  to  execution. 

CHAPTER  X.   , 

CON'TEMPTS  IN  JUSTICES*  COUBTS. 


Sec.  906.  Contempts  a  Justice  may  punish 
for. 

907.  Proceedings  for  contempts. 

908.  Same. 


Sec.  909.  Punishments  for  contempts. 

910.  The  conviction  must  be  entered  in 
the  docket. 


906.  (616.)  A  justice  may  punish  as  for  contempt,  persons  guilty  of 
the  following  acts,  and  no  other : 

1.  Disorderly,  eonfemptuous,  or  insolent  behavior  towards  the  justice 
while  holding  the  court,  tending  \o  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding; 
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2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in 
the  presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court  held 
by  him,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or  pro- 
cess, made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  vir- 
tue of  an  order  or  process  of  the  court  held  by  him. 

Contempt,  1209  et  seq. 

Powers  of  judicial  oflScers,  177-8,  128. 

907.  (617.)  When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  justice,  it  may  be  punished  summarily;  to  that  end  an 
order  must  be  made,  reciting  the  facts  as  they  occurred,  and  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  contempt,  and  that 
he  be  punished  as  therein  prescribed. 

908.  (617.)  When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  justice,  a  warrant  of  arrest  may  be  issued  by  such 
justice,  on  which  the  person  so  guilty  may  be  arrested  and  brought  before 
the  justice  immediately,  when  an  opportunity  to  be  heard  in  his  defense  or 
excuse  must  be  given.  The  justice  may,  thereupon,  discharge  him,  or 
may  convict  him  of  the  offense. 

909.  (617.)  A  justice  may  punish  for  contempts,  by  fine  or  imprison- 
ment, or  both;  such  fine  not  to  exceed,  in  any  case,  one  hundred  dollars, 
and  such  imprisonment  one  day. 

« One  day. "  But  1219,  post,  applies  to  until  he  obeys  an  order  to  deliver  property 
Justices'  Courts,  who  can  commit  a  defendant     under  719.    kxparU  Latimer,  47  Cal.  131. 

910.  (618.)  The  conviction,  specifying  particularly  the  offense  and  the 
judgment  thereon,  must  be  entered  by  the  justice  in  his  docket. 

CHAPTER  XI. 

DOCKETS   OF  JUSTICES. 


Sbc.  916.  A  justice  may  issue  execution  or 
other  process  upon  the  docket  of 
his  predecessor. 

917.  Successor  of  a  justice,  who  shall  be 

deemed. 

918.  If  two  justices  might  be  deemed 

successors,  the  county  judge  shall 
designate  one. 


Sec  911.  Docket,  what  to  contain. 

912.  Entries  therein,  primary  evidence 

of  the  fact. 

913.  An  index  to  the  docket  must  be 

kept. 

914.  Dockets  must  be  delivered  by  jus- 

tice to  his  successor  or  to  the 
county  clerk.  * 

915.  Proceedings  when  office   becomes 

vacant  and  before  a  successor  is 
appointed. 

811.  (604.)  Every  justice  must  keep  a  book,  denominated  a  "docket," 
in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of  money  be 
claimed,  the  amount  thereof; 
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3.  The  date  of  the  snmmoDS,  and  the  time  of  its  return;  and  if  an  order 
to  arrest  the  defendant  be  made,  or  a  writ  of  attachment  be  issued,  a  state- 
ment of  the  fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or  their  non- 
appearance, if  default  be  made;  a  minute  of  the  pleadiugs  and  motions; 
if  in  writing,  referring  to  them;  if  not  in  writing,  a  concise  statement  of 
the  material  parts  of  the  pleading; 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and  by 
whom  made,  the  order  for  the  jury,  and  the  time  appointed  for  the  return 
of  the  jury  and  for  the  trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the  names 
of  all  witnesses  sworn,  and  at  whose  request; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury  disagree  and 
are  discharged,  the  fact  of  such  disagreement  and  discharge; 

9.  The  judgmeiit  of  the  court,  specifying  the  costs  included  and  the 
lime  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom;  the  re- 
newals thereof,  if  any,  and  when  made,  and  a  statement  of  any  money 
paid  to  the  justice,  when  and  by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the  ap- 
peal bond,  if  any  be  filed.     [Approved  March  24;  effect  July  1,  1874.] 

Ban  Francisco  Juatioea'  Court,  119  n. 

912.  (605.)  The  several  particulars  of  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  to  which  they  relate,  and  (unless     C^f 
otherwise  in  this  Title  provided)  at  the  time  when  they  occur.     Such   /C  C 
entries  in  a  justice's  docket,  or  a  transcript  thereof,  certified  by  the  justice, 
or  his  successor  in  office,  are  primary  evidence  of  the  facts  so  stated. 

Primary  evidence,  1829. 

913.  (606.)  A  justice  must  keep  an  alphabetical  index  to  his  docket,  in 
which  must  be  entered  the  names  of  the  parties  to  each  judgment,  with  a 
reference  to  the  page  of  entry.  The  names  of  the  plaintiffs  must  be 
entered  in  the  index,  in  the  alphabetical  order  of  the  first  letter  of  the 
family  name. 

914.  (607.)  Every  justice  of  the  peace,  upon  the  expiration  of  his  term 
of  office,  must  deposit  with  his  successor  his  official  dockets  and  all  papers 
filed  in  his  office,  as  well  his  own  as  those  of  his  predecessors,  or  any 
other  which  may  be  in  his  custody,  to  be  kept  as  public  records. 

San  Franoiaco  Jnaticea'  Court,  119  n. 

915.  (607.)  If  the  office  of  a  justice  become  vacant  by  his  death  6r  re- 
moval from  the  township  or  city,  or  otherwise,  before  his  successor  is 
elected  and  qualified,  the  docket  and  papers  in  possession  of  such  justice 
must  b«  deposited  in  the  office  of  some  other  justice  in  the  township,  to 
be  by  him  delivered  to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  tbe  township,  then  the  docket  and  papers  of  such  justice  must 
be  deposited  in  the  office  of  the  county  clerk  of  the  county,  to  be  by  him 
delivered  to  the  successor  in  office  of  the  justice. 

San  Franciflco  Justlcea'  Court,  119  n.,  p.  60. 
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916.  (608.)  Any  justice  with  whom  the  docket  of  his  predecessor,  or  of 
any  other  justice,  is  deposited,  has  and  may  exercise  over  all  actions  and 
proceedings  entered  in  such  docket,  the  same  jurisdiction  as  if  originally 
commenced  before  him.  In  case  of  the  creation  of  a  new  county,  or  the 
change  of  the  boundary  between  two  counties,  any  justice  into  whose 
bands  the  docket  of  a  justice  formerly  acting  as  such  within  the  same  ter- 
ritory may  come,  is,  for  the  purposes  of  this  section,  considered  the  suc- 
cessor of  such  former  justice. 

Ban  Franciflco  Justioes'  Court,  119  n.,  p.  60. 

917.  (609.)  The  justice  elected  to  fill  a  vacancy  is  the  successor  of  the 
justice  whose  office  became  vacant  before  the  expiration  of  a  full  term. 
When  a  full  term  expires,  the  same  or  another  person  elected  to  take  office 
in  the  same  township  or  city,  from  that  time  is  the  successor. 

918.  (610.)  When  two  or  more  justices  are  equally  entitled,  under  the 
last  section,  to  be  deemed  the  successors  in  office  of  the  justice,  the  c^uu^ 
judge  must,  by  a  certificate  subscribed  by  him  and  filed  in  the  office  of 
the  county  clerk,  designate  which  justice  is  the  successor  of  a  justice 
going  out  of  office,  or  whose  office  has  become  vacant. 


CHAPTER  Xn. 

GENEBAL  PROVISIONS  RELATING  TO  JUSTICES'  COURTS. 


Sec.  919.  Justices  may  issue  subpcenas  and 
iinal  process  to  any  part  of  the 
county. 

920.  Blanks  must  be  filled  in  all  papers 

issued  by  a  justice,  except  sub- 
poenas. 

921.  Justices  to  receive  all  moneys  col- 

lected and  pay  same  to  parties. 


Sec.  922.  In  case  of  disability  of  justice,  an- 
other ju'  ice  may  attend  on  his 
behalf. 

923.  Justice   may  require    security  for 

costs. 

924.  Who  entitled  to  costs. 

925.  What  provnsions  of  Code  applicable 

to  (Justices'  Courts. 


819.  (619.)  Justices  of  the  peace  may  issue  subpoenas  in  any  action  or 
proceeding  in  the  courts  held  by  them,  and  final  process  on  any  judgment 
recovered  therein,  to  any  part  of  the  county. 

Mesne  and  final  prooeas  runs  to  any  part  of  the  county,  116. 

820.  (611.)  The  summons,  execution,  and  every  other  paper  made  or 
issued  by  a  justice,  except  a  subpoena,  must  be  issued  without  a  blank 
left  to  be  filed  by  another,  otherwise  it  is  void. 

£tan  Francisoo  Juatioea'  Court,  subpoenas  are  issued  by  the  clerk,  119  n.,  p.  60. 

821.  (633.)  Justices  of  the  peace  must  receive  from  the  sheriff  or  con- 
stables of  their  county,  all  moneys  collected  on  any  process  or  order  issued 

^  from  their  courts  respectively,  and  all  moneys  paid  to  them  in  their  official 
capacity,  and  must  pay  the  same  over  to  the  parties  entitled  or  authorized 
to  receive  them  without  delay. 

822.  (612.)  In  case  of  the  sickness  or  other  disability,  or  necessary  ab- 
sence of  a  justice,  on  a  return  of  a  summons,  or  at  the  time  appointed  for 
a  trial,  another  justice  of  the  same  township  or  city  may,  at  his  request, 
attend  in  his  behalf,  and  thereupon  is  vested  with  the  power,  for  the  time 
being,  of  the  justice  before  whom  the  summons  was  returnable.  In  that 
case,  the  proper  entry  of  the  proceedings  before  the  attending  justice, 
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subscribed  by  him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  adjourned,  the  justice 
before  whom  the  summons  was  returnable  may  resume  jurisdiction. 

923.  (634.)  Justices  may  in  all  cases  require  a  deposit  of  money  or  an 
undertaking,  as  security  for  costs  of  court,  before  issuing  a  summons. 

San  Franoisco  Josticea'  Court,  prepayment  of  fees,  119  n.,  p.  57. 

924.  The  prevailing  party  in  Justices'  Courts  is  entitled  to  costs  of  the 
action  and  also  of  any  proceedings  taken  by  him  in  aid  of  an  execution, 
issued  upon  any  judgment  recovered  therein.     [Approved  March  24;  effect  July 

1,  1874] 

925.  Justices'  Courts  being  courts  of  peculiar  and  limited  jurisdiction, 
only  those  provisions  of  this  Code  which  are,  in  their  nature,  applicable 
to  the  organization,  powers,  and  course  of  proceedings  in  Justices'  Courts, 
or  which  have  been  made  applicable  by  special  provisions  in  this  title, 
are  applicable  to  Justices'  Courts  and  the  proceedings  therein. 


Proviaiona  applicable,  etc.  The  Supreme 
Court  held  that  1219  was  applicable  to  Jus- 
tices' Courts;  see  909;  and  particular  attention 
was  drawn  by  the  court  to  the  wording  of  this 
section.  It  is  not  only  those  provisions  which 
have  been  made  applicable  to  Justices'  Courts 
%  Me.   In  all  mvil  caflfi&'arisiiig  in  justices'  courta,  whereih 

an  undertaking  is  requxfitdM  prescribed  in  this  code,  the  plain- 
tiff or  defendant  may  deposit  with  said  justice  i^  sum  o£  money 
in  United  States  gold  oMu  equal  to  the  amount  requite  by  the 
said  undertajdng,  which  said'sum  M  money  shall  be  taken  as 
security  in  place  of  daidtinjl^rtaltf  ^  [In  effect  April  26, 1878.] 


by  special  enactment,  but  also  those  provis- 
ions which  are  in  their  nature  applicable  to 
the  organization,  powers,  and  course  of  pro- 
ceedings in  Justices'  Courts,  which  apply  to 
these  courts.  Ex'partt  Latimer,  47CaL  131. 


«  ja^«  •^ 


_      —      *    •     * 


Sec.  929.  How  commenced. 

930.  Summons  must  issue  on  filing  com- 

plaint. 

931.  Defendant  may  plead  orally  or  in 

writing. 


U  POLICE  COURTS. 

Sec.  932.  Trial  by  jury,  when  defendant  is 
entitled  to. 
933.  Proceedings  to  be  conducted  as  in 
Justices'  Courts. 


829.  (636.)  Civil  actions  in  Police  Courts  are  commenced  by  filing  a 
complaint,  setting  forth  the  violation  of  the  ordinance  complained  of, 
with  such  particulars  of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance  may  be  referred 
to  by  its  title.  The  complaint  must  be  verified  by  the  oath  of  the  party 
complaining,  or  of  his  attorney  or  agent. 
Verification,  446. 

980.  (637.)  Immediately  after  filing  the  complaint  a  summons  must  be 
issued,  directed  to  the  defendant,  and  returnable  either  immediately  or  at 
any  time  designated  therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

931.  (638.)  On  the  return  of  the  summons,  the  defendant  may  answer 
the  complaint.  The  answer  may  be  oral  or  in  writing,  and  immediately 
thereafter  the  case  must  be  tried,  unless,  for  good  cause  shown,  an  ad- 
journment is  granted. 

932.  (639.)  In  all  actions  for  violation  of  an  ordinance,  where  the  fine, 
forfeiture,  or  penalty  imposed  by  the  ordinance  is  less  than  fifty  dollars, 
the  trial  must  be  by  the  court.     In  actions  where  the  fine,  forfeiture,  or 
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penalty  imposed  by  the  ordinance  is  over  fifty  dollars,  the  defendant  is 
entitled  to  a  trial  by  jury. 

833.  All  proceedings  in  civil  actions  in  Police  Courts  must,  except  as 
in  this  title  otherwise  provided,  be  conducted  in  the  same  manner  as  civil 
actions  in  Justices'  Courts. 

dvU  aotions  In  JuBtioea'  Courts,  832-925. 


TITLE  Xni. 

OF  APPEALS  IN  CIVIL  ACTIONS. 

Chapter    I.  Appeals  in  General 936-959 

II.  Appeals  from  District  Courts 963 

III.  Appeals  from  County  Courts 966 

IV.  Appeals  from  Probate  Courts 969-971 

V.  Appeals  to  County  Courts 974-980 


CHAPTER  I. 

APPEALS  m   GENERAL. 


Sec.  936.  Judgment  and  orders  may  be  re- 
viewed. ' 

937.  Orders  made  out  of  court,  without 

notice,  may  be  reviewed  by  the 
judge. 

938.  Party  aggrieved  may  appeal.  Names 

of  parties. 

939.  Within  what  time  appeal  may  be 

taken. 

940.  Appeal,  how  taken. 

941.  Undertaking  or  deposit  on  appeal. 

942.  Undertaking    on    appeal   from   a 

money  judgment. 

943.  Appeal  from  a  judgment  for  deliv- 

ery of  documents. 

944.  Appeal  from  a  judgment  directing 

tne  execution  of  a  conveyance, 
etc. 

945.  Undertaking  on  appeal  concerning 

real  property. 

946.  Stay  of  proceedings.     The  security 

on  appeal  may  be  limited  in  the 
case  of  an  execution,  etc. 

947.  Undertaking  may  be  on  one  instru- 

ment or  several. 


Sec.  948.  Justification  of  sureties  on  under- 
taking on  appeal. 

949.  UndertiUcings  in  cases  not  specified. 

950.  What  papers  to  be  used  on  an  ap- 

peal from  the  judgment. 

951.  What  papers  used  on  appeals  from 

orders,  except  orders  granting  or 
refusing  new  trials. 

952.  What  papers  to  be  used  on  an  ap- 

peal from  an  order  granting  or 
refusing  a  new  trial 

953.  Copies  and  undertakings,  how  cer- 

tified. 

954.  When  an  appeal  may  be  dismissed. 

When  not. 

955.  Effect  of  dismissal. 

956.  What  may  be  reviewed  on  an  ap- 

peal from  judgment. 

957.  Remedial  powers  of  an  appellate 

court. 

958.  On  judgment  on  appeal,  remittitur 

must  be  certified  to  the  clerk  of 
the  court  below. 

959.  Provisions  of  this  chapter  not  ap- 

plicable to   appeals    to  County 
Courts. 


836.  (333.)  A  judgment  or  order,  in  a  civil  action,  except  when  expressly 
made  final  by  this  Code,  may  be  reviewed  as  prescribed  in  this  Title,  and 
not  otherwise. 


Judgments  and  orders,  939  and  notes. 

Not  otherwise.  By  the  Constitution,  and 
by  43,  the  Supreme  Court  has  power  to  iftsue 
all  writs  necessary  or  proper  to  the  complete 


exercise  of  its  appellate  jurisdiction;  there- 
,  fore  if  its  appellate  jurisdiction  can  be  exer- 
cised without  a  writ,  it  should  not  be  issued. 
Haiyht  v.  Gay,  8  Cal.  300. 


937.  (334.)  An  order  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge  who  made 
it;  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in  which  other 

motions  are  made. 
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Order  made  -^ihont  notice.  This  sec- 
tion is  in  addition  to  532;  therefore  an  order 
for  an  injunction  obtained  without  notice  may 
be  vacated  or  modified  without  notice.  Frt' 
motU  V,  Merced,  9  CaL  19;  Borland  v,  Tfiorn- 
ton,  12  CaL  441. 


Ii^unotioii.  District  Courts  are  always 
open  to  hear  motions  to.  dissolve  or  modify 
injunctions,  76. 


938.  (335.)  Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  Title.  The  party  appealing  is  known  as  the  appellant,  and  the  ad- 
verse party  as  the  respondent. 

Any  party  aggrieved.  "Any  party" 
means  any  party  to  the  action.  Senter  v. 
Bemal,  38  Cal.  640;  Montgomery  v.  Leaven- 
worth,  2  Cal.  57.  The  test  as  to  whether  a 
party  is  aggrieved  or  not  is  **  would  the  party 
nave  had  the  thing  if  tlie  erroneous  judgment 
had  not  been  given?"  If  the  answer  is  **yea" 
he  is  a  party  aggrieved;  but  his  right  must  be 
the  immediate  and  not  the  remote  consequence 
of  the  judgment.  Adams  v.  Woods,  8  Cal. 
314;  William  v.  Gwyn,  2  Saund.  46;  Dennis 
V.  TahU  M,  W.  Co.,  10  CaL  369.  If  the  re- 
spondent has  made  the  appellants  parties  and 
ODtained  an  injunction  against  them,  he  can- 
not say  they  are  not  parties  aggrieved,  though 
thev  have  been  made  parties  irregularly.  Jones 
▼,  Thompson,  12  CaL  191;  Ricketson  v.  Comp- 
ton,  23  CaL  649.  A  party  is  entitled  to  appeal 
from  such  proceedings  only  as  injuriously 
affect  him.  PeopU  v.  Wilson,  26  CaL  127; 
CaUlerwood  v.  Brooks,  28  Cal.  153.  A  party 
who  recovered  judgment  and  assigned  it  be- 
fore the  commencement  of  an  action  to  enjoin 


the  collection  of  the  same  cannot  be  heard. 
Hohbs  v.  Duff,  43  Cal.  486.  One  who  is  not 
a  party  to  the  record  cannot  appeal  from  an 
order  granting  a  writ  of  assistance;  he  must 
move  to  vacate  the  writ  and  thus  get  on  rec- 
ord, and  appeal  from  the  order  refusing  to  do 
so.     People  V.  Grant,  45  CaL  97. 

Adverse  party.  Every  party  whose  in- 
terest in  the  subject-matter  of  the  appeal  is 
adverse  to,  or  will  be  affected  by  the  reversal 
or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken,  is  an  *' ad- 
verse party,  irrespective  of  whether  he  is 
plaintilf,  defendant,  or  intervener.  Senter  v. 
Bernal,  38  CaL  640;  Thompson  v.  Ellsworth,  1 
Barb.  Ch.  R.  627;  Cotes  v.  Carroll,  28  How. 
Pr.  436. 

Death  of  party.  An  appeal  was  dismissed 
where  an  appellant  died  tne  same  day  judj^- 
ment  was  rendered  and  no  suggestion  of  his 
death  was  entered.  Sanchez  vTlioach,  6  CaL 
248;  and  see  385  and  notes,  ante. 


939.  (336.)  An  appeal  may  be  taken : 

1.  From  a  final  judgment  in  an  action  or  special  proceeding  commenced 
in  the  court  in  which  the  same  is  rendered,  within  one  year  after  the  entry 
of  judgment.  But  an  exception  to  the  decision  or  verdict,  on  the  ground 
that  it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an  appeal 
from  the  judgment,  unless  the  appeal  is  taken  within  sixty  days  after  the 
rendition  of  the  judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior  court  within 
ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from  an  order  grant- 
ing or  dissolving  an  injunction;  from  an  order  refusing  to  grantor  dis- 
solve an  injunction;  from  an  order  dissolving  or  refusing  to  dissolve  an 
attachment;  from  an  order  granting  or  refusing  to  grant  a  change  of  the 
place  of  trial;  from  any  special  order  made  after  final  judgment,  and  from 
an  interlocutory  judgment  in  actions  for  partition  of  real  property,  within 
sixty  days  after  the  order  or  interlocutory  judgment  is  made  and  entered 
in  the  minutes  of  the  court  or  filed  with  the  clerk. 


Final  jadgment.  Definition  of  judgment,  577. 
It  was  held  that  a  decree  adjudging  that  a  part- 
nership existed  hetween  two  ptirties,  and  that 
another  partnership  existed  between  one  of 
them  and  another  party,  and  deciding  that  the 
one  partnership  was  subject  to  the  other,  and 
directing  an  account  to  be  taken,  was  not  final. 
Gray  v.  Palmer,  9  Cal.  616.  But  the  fact  that 
the  judgment  provides  for  the  taking  of  an 
account  does  not  necessarily  destroy  its  effect 
as  a  final  adjudication.  JNeall  v.  Jlill,  16  Cal. 
14S.    An  order  directing  a  receiver  to  dis- 


tribute funds  in  his  hands,  was  held  not  a 
final  judgment  but  a  mere  order  detached 
from  the  rest  of  the  proceedings.  Adams  v. 
Woods,  21  Cal.  165.  A  judgment  in  eject- 
ment and  a  "decree"  of  injunction  were  held 
to  constitute  one  judgment.  McGarrahan  v. 
Maxtvell,  28  Cal.  86.  Though  an  appeal  from 
a  judgment  by  consent  will  not  lie,  yet  mere 
passiveness  and  silence  is  not  consent,  such 
as  to  bar  an  appeal.  San  Francisco  v.  Certain 
Real  Est.,  42  CaL  618.  If  the  judgment  be 
irregular  as  embracing  more  parties  than  the 
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testimony  justify,  it  was  said  the  proper  prac- 
tice is  to  move  the  court  below  to  correct  the 
judgment.  Mulkkin  v.  Hull,  5  Cal.  247.  An 
order  ^nting  a  new  trial  vacates  the  judg- 
ment if  entered,  and  an  appeal  from  such 
judgment  is  inconsequential  and  will  be  dis- 
missed. Kower  v.  Gluch,  33  Cal.  407.  Where 
the  judgment  is  broader  than  the  facts  alleged 
and  found  jnstify,  the  appeal  should  be  on 
the  jud^ent-roll.  Patterson  v.  Sharp,  41  CaL 
133;  and  see  657  n.,  p.  289;  Putnamy,  Lamphier, 
36  Cal.  158. 

A  proceeding  under  the  Railroad  Act  of 
1861,  to  acquire  lands  for  the  Sacramento, 
Placer  and  Nevada  K.  R.  Co.,  was  held  to  be 
a  special  proceeding.  SacrameTUOf  etc.,  Co.  v. 
Harlan,  24  Cal.  336.  The  appointment  of  a 
receiver  in  a  suit  to  recover  premises,  m  auxil- 
iary to  that  suit,  and  is  not  a  special  proceed- 
ing. WhUney  v,  Buckman,  26  Cal.  447,  454. 
An  appeal  may  .be  taken  from  a  judgment 
rendered  by  a  district  judge  at  chaml^rs  in 
an  action  of  mandamuSf  certiorari,  or  quo  war- 
ranto,  or  in  a  special  proceeding  to  try  the 
validity  of  a  corporation  election.  Brewster  v. 
Hartley,  37  Cal.  15. 

An  order  of  the  District  Court  confirming 
the  report  of  the  commissioners  appointed 
under  the  railroad  law  to  condemn  land  for 
railroad  purposes,  was  held  a  final  judgment. 
Phillips  V.  Pease,  39  Cal.  582.  If  judgment  is 
entered,  where  the  unsuccessful  party  died 
after  verdict  but  before  judgment,  against  the 
executors  by  name,  instead  of  against  the  de- 
ceased, the  error  must  be  taken  advantage  of 
by  direct  appeal.  i?f  Pa^e,  50  Cal.  40.  A  judg- 
ment will  not  be  reversed  on  the  findings 
alone,  unless  they  show  affirmatively  that 
no  such  judgment  could  properly  have  been 
rendered.  Semple  v.  Cook,  50  Cal.  26.  A  judg- 
ment upon  an  award  is  a  judgment  iipon  a 
'•proceeding,"  1289.  Fairchild  v.  Doten,  42 
Cal.  127.  An  appeal  from  a  judgment  and  a 
subsequent  order  of  the  court  denying  appel- 
lant's motion  to  modify  the  same,  is  but  an 
apT)eal  from  the  judgment  upon  the  judgment- 
roll  alone.  Gregory  v.  Nelson,  41  Cal.  282. 
As  to  appeal  from  judgment  on  controversy 
submitted  without  action,  1140. 

Not  supported  by  evidence,  etc.  The 
Supreme  Court  cannot  review  the  evidence  for 
the  purpose  of  determining  whether  it  is  suffi- 
cient to  support  the  judgment,  unless  the  ap- 
peal is  taken  within  sixty  days  from  the  entry 
of  the  judgment.  Clark y.  Oridley,  49  CaL  105. 

Judgment  by  default  Judgment  by  de- 
fault is  none  the  less  a  final  judgment.  Stevens 
v.  Boss,  1  Cal.  97;  Burt  v.  Scrantom,  1  CaL 
416;  Schloss  y.  WhiU,  16  CaL  68.  If  the  com- 
plaint exhibits  no  cause  of  action  a  judgment 
uy  default  will  be  reversed.  Abbe  v.  Marr,  14 
Cal.  210;  Choymki  v.  Cohen,  39  Cal.  502.  And 
there  is  no  difference  between  cases  in  equity 
and  cases  at  law;  nor  will  the  court  deal  more 
liberally  with  iudgments  by  default  than  with 
others.  Halleck  v.  Jaudin,  34  CaL  172.  But 
the  default  confesses  all  the  material  facts  in 
the  complaint.  Rowe  v.  Table M.,  etc.,  Co.,  10 
Cal.  444.  A  landlord  not  a  party  to  a  suit  in 
ejectment  cannot  appeal  against  a  jud^ient 
by  default  against  his  tenant,  even  though 
there  was  collusion.  He  should  move  the 
court  below  to  set  tlie  judgment  aside,  and  for 


leave  to  defend  as  landlord.  Beed  v.  Calier- 
wood,  22  Cal.  463.  Where  some  of  several  de- 
fendants make  default,  and  others  answer,  the 
defaulting  defendants  may  appeal  from  the 
final  decree  at  any  time  within  one  year  after 
its  rendition.  Gray  v.  Palmer,  9  Cal.  616; 
Johnson  V.  Dopkins,  6  Id.  83;  Gimmy  v.  Boane, 
22  CaL  635. 

Demurrer,  appeal  from  Judgment  oa 
Answer  is  a  waiver  of  a  demurrer  previously 
interposed  and  overruled,  472  n.  If  plaintiff 
amends  his  complaint  after  demurrer,  and 
goes  to  trial,  he  cannot  appeal  from  the  order 
sustaining  the  demurrer.  To  review  such  an 
order  the  appeal  must  be  from  the  iud^ient, 
and  as  the  amendment  prevented  nnaf  judg- 
ment from  being  entered  on  the  demurrer, 
there  is  no  appeal.  GaU  v.  Tuolumne  W.  Co,, 
14  CaL  28. 

Dismiflsal.  Plaintiff  wrongly  dismissing 
action,  581  n. 

Nonsuit,  appeal  from  Judgment  ol  Non- 
suit generally,  581  and  notes.  When  the 
nonsuit,  etc.,  is  on  plaintifiT's  own  motion,  he 
cannot  appcaL  Irmey  v.  Beard,  6  Cal.  666; 
Sleeper  v.  Kelly,  22  CaL  456.  But  to  appeal 
from  a  nonsuit,  no  motion  for  a  new  trial  u 
necessary.  Cravens  v.  Dewey,  13  CaL  42. 

Judgment  and  order  refriaing  new  trial, 
appeal  from,  A  party  may  appeal  from  both, 
though  the  time  for  appealing  is  not  the  same. 
Marziou  v.  Pioche,  8  Cfai.^7.  But  where  such 
an  appeal  is  taken  by  the  same  notice,  after 
sixty  days,  the  appeal,  so  far  as  the  order  is 
concerned,  will,  on  motion,  be  dismissed: 
Lower  v.  Knox,  10  CaL  480;  and,  in  any  case, 
the  appeal  from  the  judgment  must  be  decided 
on  the  judgment-roll  alone.  Busfi  v.  Casey , 
39  CaL  343. 

A  stipulation  that  a  statement  might  *'be 
used  on  the  motion  for  new  tritil,  ana  also  on 
the  appeal  to  the  Supreme  Court,'*  was  held  to 
include  an  appeal  from  the  judgment,  as  well 
as  upon  the  decision  of  Uie  motion  for  new 
triaL  Hayings  v.  Halleck,  13  CaL  203. 

One  year.  Probate  Court  appeals  mast 
be  taken  within  sixtv  da^s,  1715.  The  time 
begins  to  run  from  the  time  when  the  judg- 
ment was  rendered,  that  is,  announced  by 
the  court  and  entered  on  the  minutes,  not 
from  when  it  was  entered.  Gray  v.  Palmer, 
28  CaL  417 ;  Peck  v.  CouHis,  31  CaL  208; 
Genella  v.  Belyea,  32  CaL  159;  Waggtnhem 
y.  Hook,  35  CaL  216;  Wetherhee  v.  Dimn, 
36  CaL  252;  Webster  v.  Cook,  38  CaL  424; 
MrCourtney  v.  Fortune,  42  Cal.  387. 

The  modification  of  a  judgment  made  as 
the  result  of  a  motion  for  a  new  trial  is,  in 
efiect,  the  rendition  of  a  new  judgment,  and 
a  party  ma^  appeal  at  any  time  within  .one 
year  after  its  rendition.  Mann  v.  Haley,  45 
CaL  64.  The  pendency'  of  an  appeal  from  an 
order  denying  a  new  tnai  does  not  prolong  the 
time.  Bornfieimer  v.  Baldicin,  42  Cal.  27. 

Judgnient  rendered  on  appeal  From 
such  a  judgment  it  is  imperative  that  the 
appeal  be  taken  within  the  ninety  days. 
DooUng  v.  Moore,  20  CaL  142. 
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Orantdng  new  trial,  appeal  from  order, 

see  657  n.  If  an  order  for  a  new  trial  be 
granted  on  payment  of  costs,  acceptance  of 
the  costs  is  not  a  waiver  of  right  to  appeal. 
Tywn  V.  Wells,  1  Cal.  378. 

There  is  no  difference  between  an  order 
granting  a  rehearing  in  an  equity  case,  which 
opens  the  decree  and  places  the  case  before 
the  court  for  trial  de  novo,  and  an  order  for  a 
new  trial  in  a  case  at  law.  Riddlt  v.  Baker, 
13  Cal.  302.  If  there  are  several  defendants, 
and  an  order  granting  a  new  trial  is  erroneous 
as  to  one,  the  error  cannot  be  corrected  on  the 
appeal  of  the  others.  McCreery  v.  Everding,  44 
CaL  284. 

Refaeing  ue^v  trial,  appeal  from  order, 
see  657  n.  A  party  cannot  appeal  from  an 
order  overruling  a  motion  for  a  new  trial, 
when  he  fails  to  prosecute  his  motion  before 
the  court  below.  Mahoney  v.  Wilson,  15  Cal. 
42;  Oreene  v.  Doant,  15  Cal  303.  The  same 
error  may  be  reviewed  on  appeal  from  the 
judgment-roil,  and  from  an  oraer  denying  a 
new  trial  CarperUier  v.  WiUiamson,  25  Cal. 
167.  If  an  order  is  made  denying  a  new  trial, 
and  afterwards  aa  order  is  made  vacating  this 
order,  and  a  new  order  is  made  also  denying 
a  new  trial,  an  appeal  taken  from  the  second 
order  denying  a  new  trial  will  be  dismissed. 
Wagrjenheim  v.  Hook,  35  Cal.  216. 

The  dismissal  of  the  appeal  from  a  judg- 
ment under  Rule  3  of  the  Supreme  Court 
Bules  (129  n.)  is  not  a  bar  to  an  appeal  from 
an  order,  subsequently  made,  refusing  the 
defendant's  motion  for  a  new  trial.  FuUon  v. 
Cox,  40  Cal.  105.  If  the  court  below  does 
not  decide  a  motion  to  dismiss  a  motion  for  a 
new  trial,  or  if  no  appeal 'is  taken  from  an 
order  refusing  to  dismiss  a  motion  for  a  new 
trial,  the  appellate  court  cannot  consider  the 
question.  If  the  rei3ord  on  appeal  does  not 
contain  any  facts  in  support  oi  a  motion  to 
dismiss  a  motion  for  a  new  trial,  the  appel- 
late court  will  not  disturb  an  order  denying 
the  motion.  Macy  v.  DavUa,  48  CaL  646. 
Motions  on  the  one  side  to  vacate  and  on  the 
other  side  to  restore  an  order,  are  not  proper 
practice;  an  appeal  will  not  be  entertained 
unlese  it  is  an  appeal  from  the  original  order. 
Thampwn  v.  Lynch,  43  Cal.  482.  But  the 
rule  applies  only  to  such  orders  or  proceed- 
ings as  are  reguCarly  had.  It  does  not  apply 
to  an  ex  parte  order  taken  at  the  instance  of 
a  mere  intruder  into  the  case.  San  Jose  v.  Ftd- 
Urn,  45  CaL  319.  Questions  as  to  the  suffi- 
ciency of  the  complaint  cannot  be  presented 
on  an  appeal  from  an  order  refusing  a  new 
trial,  657  n.  Jacks  v.  BueU,  47  Cal.  163. 

Injunction,  appeal  from  order  for.  An 
injunction  order  made  by  a  county  judge  un- 
der 525,  may  be  appealea  as  an  order  of  the 
District  Court,  525  n.  Crandall  v.  Woods,  6 
Cal.  449.  It  is  not  necessary  for  the  part^ 
against  whom  an  order  has  passed  to  wait 
until  the  injunction  has  already  issued  before 
taking  his  appeaL  Ely  v.  FriOtk,  17  Cal.  260. 
The  section  covers  every  case  of  an  order 
granting  an  injunction  made  on  notice,  or 
upon  oraer  to  snow  cause,  or  without  notice. 
SuUivan  v.  Triun/o  O.  <fc  b\  Jf.  Co.,  33  Cal. 
330. 

Injunction,  order  refriaing  to  grant 
The  refnaal  of  an  application  for  an  order  to 


show  cause  why  an  injunction  should  not 
issue,  is  not  an  order  refusing  to  grant  an  in- 
junction. Orant  v.  Johnston,  45  Cal.  244 

Appealable  orders.  Judgment  was  entered 
August  6,  1864,  and  an  appeal  therefrom  was 
perfected  on  the  10th  of  tnat  month.  On  the 
20th  an  order  for  costs  was  applied  for  and 
granted.  The  proper  and  only  remedy  against 
this  order  was  an  appeal.  Jones  v.  Frost,  28 
CaL  245.  An  order  on  a  motion  to  retax  costs 
if  made  after  the  entry  of  the  judgment,  is  a 
special  order  made  after  final  judgment,  from 
which  an  appeal  lies.  If  sucn  onler  is  made 
before  the  entry  of  judgment,  it  may  be  re- 
viewed by  an  appeal  from  the  juagment. 
Dooley  v.  Norton,  41  Cal.  439. 

If  anv  order,  though  not  included  within  the 
enummtion  in  this  section,  be  made  before 
the  rendition  of  final  jud^ent,  it  is  reviewed 
through  the  instrumentality  of  an  appeal  taken 
from  the  judgment  itself;  and  any  special  or- 
der made  after  final  judgment  is,  of  itself,  the 
subject  of  appeal,  956.  Calderwood  v.  Peyser, 
42  Cal.  113.  If  the  judge  had  no  jurisdiction 
to  make  an  order  at  chambers,  tiie  order  is 
nevertheless  the  subject  of  an  appeal.  Bond  v. 
Paclwco,  30  Cal.  533.  An  order  of  removal  or 
suspension  of  an  attorney  may  be  reviewed  by 
the  Supreme  Court,  287. 

Non-appealable  orders.  Probate  Court, 
969.  An  appeal  does  not  lie  from  an  order 
making  a  new  party  defendant.  Beck  v.  San 
Francisco,  4  Cai.  375.  Interlocutory  orders,, 
except  in  the  cases  mentioned  in  the  section 
and' 956,  are  non-appealable.  People  v.  Thurs- 
ton, 5  Cal.  517;  Johnston  v.  Dopkins,  6  Cal.  84; 
Juan  V.  Ingoldsby,  6  CaL  440;  De  Barry  v. 
Lambert,  10  CaL  504;  Baker  v.  Baker,  10  CaL 
528;  Baker  v.  Baker,  13  Cal.  87;  Leiy  v.  Qetle- 
son,  27  CaL  688.  The  following  are  instances: 
An  order  made  before  final  judgment,  refusing 
to  transfer  a  cause  from  a  State  District 
Court  to  a  U.  8.  Circuit  Cdtirt  Brooks  v.  Cal- 
dertcood,  19  Cal.  125.  An  order  entering  a 
default.  Ricketson  v.  Compton,  23  CaL  650. 
An  order  overruling  plaintiff's  objections  to 
defendant's  motion  for  settlement  of  a  stiite- 
ment  on  motion  for  a  new  trial  and  ordering 
said  statement  to  be  settled.  Leffingwell  v. 
Oriffing,  29  Cal.  193.  An  order  sustaining  or 
overruling  a  demurrer.  Moraga  v.  Emeric,  4 
Cal.  308;  Moulton  v.  Ellmaker,  30  CaL  529. 
The  only  method  of  review  is  by  appeal  from 
the  final  judgment.  Hibberd  v.  Smith,  39  CaL 
145;  Agardv.  Ka/encia,  39  Cal.  292.  An  order 
refusing  to  strike  out  a  statement  on  motion 
for  new  triaL  Ketchumy,  Crippen,  31  Cal.  366. 
An  order  dismissing  an  action  as  to  one  party, 
made  l>efore  judgment.  ZHmickv.  Deringer,  32 
Cal.  492.  An  order  vacating  an  order  of  ref- 
erence. Hayings  v.  Cunningham.,  35  CaL  553. 
An  order  striking  out  immaterial  portions  of 
pleadings.  Sutter  v.  San  Francisco,  36  CaL 
114.  An  order  dismissing  a  cross-complaint 
on  demurrer  to  the  same.  Danielsy.  Lansdale, 
38  CaL  567.  An  order  made  on  a  contempt  of 
court.  Aramv.  Shallenberger,  42  CaL  275;  and 
see  1222  and  notes.  Findings  and  conclu- 
sions of  law.  Thompson  v.  Lynch,  43  CaL  482. 
An  order  refusing  a  continuance.  Haraszthy 
V.  Horton,  46  CaL  546.  An  order  made  before 
judgment  staying  all  proceedings  until  further 
order.  Rhodes  v.  Craig,  21  Cal.  419. 
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Interventioii.  The  right  of  an  intervener 
to  tcake  an  appeal  is  immediate  upon  the  bus- 
taining  of  an  objection,  by  demurrer,  to  his 
right  to  intervene.  Stick  v.  Ooldner,  38  Cal. 
608;  see  Wtnborn  v.  Boston,  23  CaL  321. 

EzceptioxiB,  necessity  for,  646,  956,  and 
notes. 

Bill  of  revie^v.  A  party  cannot  support  a 
bill  to  review  the  same  questions  as  lie  has 
raised  or  might  raise  on  appeal.  Kirk  v.  Rey- 
nolds, 12  Cal.  99;  S,  F.  k  d,  L.  Society  v. 
Thompson^  34  Cal.  76. 


Bizty  days.  The  order,  etc.,  ceases  to  be 
apx)ea]able  at  the  end  of  sixty  days.  Thomp- 
son v.  Lynch,  43  Cal.  482;  Regan  v.  McMahon, 
43  Cal.  625;  Waggenheim  v.  Hook,  35  Cal.  216. 

District  Courts,  appeals  from,  963. 

County  Courts,  appecJa  from,  966. 

* 

Probate  Courts,  appeals  from,  969. 

Orders  revie^vable  on  appeal  from  judg> 
ment,  956. 

Motion  to  set  aside,  etc.,  a^vard,  1289. 


940.  (337.)  An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  appealed  from  is  entered,  a  notice  stating 
the  appeal  from  the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party,  or  his  attorney.  The  order  of  service 
is  immaterial,  but  the  appeal  is  ineififectual  for  any  pitirpose,  unless  within 
five  days  after  service  of  the  notice  of  appeal,  an  undertaking  be  filed,  or 
a  deposit  of  money  be  made  with  the  clerk,  as  hereinafter  provided,  or 
the  undertaking  be  waived  by  the  adverse  party  in  writing.     [Approved  March 

24;  effect  July  1,  1874.] 


Notice  of  appeal.  If  the  party  has  an 
attorney,  the  notice  must  be  served  upon 
him,  1015.  Abrahams  v.  Stokes,  39  Cal.  151. 
S.  337  of  the  former  Practice  Act  was  the 
same  as  the  above  section  down  to  the  words 
"or  his  attorney,"  but  the  last  sentence  of 
the  above  section  has  been  added.  The  de- 
cisions mentioned  below  were  upon  the  sec- 
tion as  it  stood  formerly.  It  was  held  that 
to  constitute  an  appeal  there  were  three  things 
necessary:  first,  filing  the  notice;  second, 
service  of  the  same;  and  third,  filing  the  un- 
der tiikin|r.  All  these  steps  must  have  been 
taken  within  the  times  limited  bv  the  stat- 
ute. Bryan  v.  Berry,  8  CaL  133;  Pranklin  v. 
Reiner,  8  Cal.  340;  Wh^ley  v.  Milis,  9  CaL 
641;  Hastings  v.  Halleck,  10  Cal.  31.  The  re- 
spondent must  have  excepted  to  the  suflS- 
ciency  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking.  The  period  of 
five  davK  could  not  be  abridged  by  the  error 
or  negligence  of  the  appellant;  nor  could  the 
appellant,  by  serving  a  copy  of  the  notice  of 
appeal  be/ore  the  original  was  filed,  keep  the 
respondent  continually  watching  the  clerk's 
office  to  see  when  it  was 'done.  Hastings  v. 
Halleck,  10  Cal.  31. 

Where  the  notice  of  appeal  and  the  under- 
taking were  filed  on  one  aav,  and  the  notice 
servecl  on  the  resi>ondent  the  next,  but  the 
respondent  excepted  to  the  sufliciency  of  the 
sureties  within  the  five  days  of  the  filing  of 
the  undertaking,  and  was  not  injured  by  a 
failure  of  ap])e]lant  to  serve  notice  of  appeal 
on  the  day  the  undertaking  was  filed,  the 
undertaking  was  held  sufficient  to  complete 
the  appeal,  though  not  to  stay  execution. 
Mokeluvine  Hill  Company  v.  Woodbury,  10  CaL 
187.  The  filing  of  the  notice  of  appeal  must 
have  preceded  the  filing  of  the  unaertiiking: 
Buckholdfr  v.  Bijen*,  10  Cal.  482;  but  a  second 
appeal  might  have  been  taken  if  in  time. 
Jjoo  ing  v.  Moore,  19  CaL  82 ;  Columbet  v. 
Pacheco,  46  CaL  650.  The  filing  of  the  notice 
must  have  preceded  or  been  contemporaneous 
with  the  service,  otherwise  that  which  might 


purport  to  be  a  copy  of  a  notice  or  a  duplicate 
thereof,  failed  to  be  such  for  want  of  an 
original  or  counterpart.  Buffendeau  v.  Edmond- 
son,  24  CaL  95;  Hastings  v.  HaUeek,  10  CaL 
31;  Warner  v.  Holman,  24  CaL  229;  Foy  v. 
Domec,  33  CaL  317;  Lynch  v.  i>M»«,  34  CaL 
518.  Contemporaneous  serving  and  filing. 
St.  John  v.  Kidd,  26  Cal.  263.  The  filing  and 
service  must  have  been  on  the  same  dav. 
Dinan  v.  iSteicart,  48  Cal.  568.  If  the  records 
of  the  District  Court  showed  that  the  service 
preceded  the  filing,  an  application  should 
nave  been  made  to  the  District  Court,  and 
not  to  the  Supreme  Court,  to  correct  it,  473  n. 
Boston  V.  Haynes,  31  Cal.  108.  It  had  been 
previously  held  that  the  fact  that  the  notice 
of  appeal  was  not  served  until  two  days  after 
it  haa  been  filed,  was  not  a  valid  objection. 
The  statute  prescribed  no  time  within  wliich 
the  service  must  be  made,  except,  of  course, 
that  it  must  be  served  before  the  undertaking 
was  filed,  which  must  have  been  within  five 
days  after  the  notice  was  filed.  Sweeney  v. 
ReiUy,  42  Cal.  406.  The  filing  of  an  under- 
taking was  held  inoperative,  because  filed 
before  service  of  the  notice  of  appeal;  and  the 
filing  of  a  second  undertaking  was  held  also 
inoperative,  as,  though  filed  within  five  days 
after  service  of  the  notice,  it  was  not  filed 
within  five  days  after  the  filing  of  the  notice. 
Aramv.  Schallenberger^  42  Cal.  277.  A  waiver 
of  the  filing  by  the  stipulation  of  the  parties 
is  not  equivalent  to  the  filing  of  the  notice; 
for  consent,  though  it  may  waive  error,  can- 
not confer  jurisdiction.  Bmids  v.  Hickman,  29 
CaL  463;  Coffin  v.  Tracy,  3  Caines,  129^  Low 
V.  Rice,  8  John.  409;  Lindsay  v.  McClelland,  1 
Bibb.  262;  Ormsby  v.  Lynch,  Litt.  Select 
Cases,  303;  Banks  v.  Fowler,  3  Litt.  332. 

The  fonuer  Probate  Act  did  not  require 
service  of  a  notice  of  appeal:  Re  Botcen^  34 
Cal.  685;  but  now  see  1714.  Where  the 
notice,  after  stating  the  api>eal  from  the  judg- 
ment, also  said,  ''and  from  all  oniers  and 
each  and  every  order  made  therein  previous 
to  the  last  judgment,"  it  was  held  that  the 
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appeal  was  from  the  final  judgment  only,  for 
none  of  the  orders  mentioned  in  general  terms 
in  the  notice  of  appeal,  if  they  were  sutii- 
ciently  described,  were  appealable,  939.  Oaies 
V.  Walker,  35  Cal.  289.     A  notice  of  appeal 
from  **all  orders  of  the  District  Court  made 
and  entered  in  the  said  two  actions  jointly 
and  severally,  either  before  or  after  iudg- 
ment,"  was  *^ held   too   general     Oenella    v. 
Relyea,  32  Cal.  160.    A  motion  to  dismiss  an 
appeal  on  tlie  ground  that  the  notice  of  ap- 
peal was  not  given  by  the  president  of  a  board 
of  supervisors  or  the  district  attorney,  was 
denied,  as  the  notice  was  given  by  the  at- 
torneys of   record,  283  n.     Damrell  v.  B,  S, 
San  Joaquin  Co.,  40  Cal.  157.     If  the  record 
shows  that  the  notice  of  appeal  was  not  serv- 
ed in  time,  no  appeal  is  pending,  and  a  motion 
to  dismiss  will  be  denied.    Harlan  v.  Pratt, 
60CaL  94. 

Undertaking.  Generally,  941;  by  execu- 
tors, etc.,  970;  by  State,  ofiicer,  county,  etc., 
1058.    It  must  in  all  cases  be  filed  witliin  five 


days  after  the  notice:  Elliott  v.  Chapman^  15 
Cal.  383;  and  the  court  cannot  allow  an 
amendment  in  this  respect.  Shaw  v.  Randall, 
15  Cal.  386.  If  an  unuertaking  on  appeal  is 
filed  before  the  notice  of  appeal  is  filed  and 
served,  the  appeal  will  be  dismissed  on  mo- 
tion. Carpentier  v.  Williamson,  24  Cal.  609. 
It  is  of  no  conseouence  that  the  undertaking 
has  been  accepted  and  filed  by  the  clerk;  he 
had  no  discretion  in  the  matter.  Cliajnn  v. 
Broder,  16  Cal.  423.  The  State,  the  people, 
and  State  officers  need  not  file  undertaking, 
1058. 

Exceptions,  necessity  for,  646,  956. 
Service  of  papers,  1010-1017. 

Undertaking  on  appeal,  941.  Both  the 
notice  and  undertaking  must  be  given  within 
the  time  limited  for  taKing  the  appeal,  or  the 
appeal  is  nugatory.  Holcomh  v.  Sawyer,  16th 
August,  1876;  McCreery  v.  Everding,  17th 
August,  1876. 


941.  (348.)  The  undertaking  on  appeal  must  be  in  writing,  and  must  be 
executed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  to  the  eflfect 
that  the  appellant  will  pay  all  damages  and  costs  which  may  be  awarded 
against  him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars;  or  that  sum  must  be  deposited  with  the  clerk  with  whom 
the  judgment  or  order  was  entered,  to  abide  the  event  of  the  appeal. 


Deposit  with  clerk,  673,  2104,  948. 

UndertatdDg  on  appeal.  The  undertak- 
ing  must  be  filed  within  the  time  limited  for 
appealing.  Holcomb  v.  Satpyer,  McCretry  v. 
Evtrdinfj,  16th-l  7th  August,  1876.  These  cases 
are,  however,  to  he  reheard.  The  appellant 
must  show  affirmatively  that  the  undertaking 
was  duly  tilecl,  954.  To  show  this,  the  certifi- 
cate of  the  clerk  (953)  will  be  prima  facie  suffi- 
cient, without  inserting  a  copy  in  the  tran- 
script; and  if  the  respondent  lias  any  objec- 
tions to  make  against  the  sufficiency  of  the 
undertaking,  he  should  do  so  by  motion  to 
dismiss  the  appeal  (954)  before  the  case  is  sub- 
mitted, and  in  support  of  his  motion  he  may 
use  a  certified  copy  of  the  undertaking. 
Bryan  v.  Berry,  8  Cal.  134.  The  undertaking 
is  to  be  signed  by  the  siireties  only;  the  ap- 
pellant is  already  bound  by  the  judgment. 
Curtis  V.  Bichfirds,  9  Cal.  38.  Undertakings 
are  on  the  same  footing  with  bonds.  Where 
an  instrument,  purporting  to  be  a  bond  on  ap- 
peal, contained  words  of  obligation,  and  had 
a  scroll  opposite  the  name  of  one  of  the  two 
signers,  wlio  contemporaneously  verified  the 
instrument  as  their  bond,  it  was  held  the  bond 
of  both.  Canjield  v.  Bates,  13  Cal.  606.  On 
appeal  from  a  Justice's  Court  to  a  County 
Court,  the  words  **to  pay  to"  were  omitted 
from  the  undertaking;  the  Supreme  Court 
held  the  defect  so  trifling  that  the  obligation 
was  not  affected  by  it;  and  even  if  it  were 
serious,  the  County  Court  should  have  given 
the  appellant  leave  to  file  a  good  bond,  and 
not  have  dismissed  his  appeal  Billings  v. 
Roadhouse,  5  Cal.  71. 

The  Supreme  Court  can  and  will  in  case  of 
accident  or  mistake  allow  the  appellant  to  sub- 
stitute a  sufficient  undertaking  tor  a  defective 


one,  even  after  the  five  days.  Rahe  v.  Hamil- 
ton, 15  Cal.  32;  and  see  1054.  Where  the  notice 
stated  that  the  plaintiffs  appealed  from  several 
orders,  but  the  undertaking  only  mentioned 
one,  the  court  held  they  could  only  deal  with 
that  one.  Horn  v.  VoUano,  etc.,  Co.,  18  Cal. 
142.  The  names  of  the  sureties  need  not  ap-' 
pear  in  the  body  of  the  paper.  Dore  v.  Covey, 
13  Cal.  502.  If  a  first  appeal  is  defective, 
and  a  second  is  taken  and  perfected  within  the 
time  required  by  statute  (939),  the  second  is 
good.     Bomheimer  v.  Baldwin,  42  Cal.  32. 

Qualifioation  of  stiretiefl,  1057. 

liiabflity,  etc.,  on  nndertakiDgs  gener- 
ally. As  to  sureties*  rights,  see  709,  1059.  A 
surety  cannot  be  held  beyond  the  express 
terms  of  his  contract;  and  if  such  contract 
prescribes  a  penalty  for  its  breach,  he  cannot 
m  any  case  oe  liable  for  more  than  the  pen- 
alty. C.  C.  2836.  Only  those  who  sign  an 
undertaking  or  injunction  are  liable  on  it. 
Lindsay  v.  Flint,  4  Cal.  88;  Tissot  v.  Darling, 
9  Cal.  285.  An  allegation  in  a  complaint  on 
an  undertaking  on  appeal  that  the  undertak- 
ing was  perfected  for  the  purpose  of  perfecting 
the  appeal  and  staying  the  execution  of  the 

i'udginent,  followed'by  an  allegation  as  to  the 
tearing  and  determination  of  the  appeal  by 
the  Supreme  Court, was  held  a  sufficient  aver- 
ment of  a  consideration.  Curtis  v.  Richards, 
9  Cal.  37.  But  now  a  written  instrument  is 
presumptive  evidence  of  a  consideration.  C.  C. 
1614.  There  is  no  necessity,  in  suing  on  an 
undertaking  on  appeal,  to  aver  the  issuance  of 
execution.  Tissot  v.  Darling,  9  Cal.  286; 
Palmer  t.  Vance,  13  Cal.  553.  W^here,  in  an 
action  on  an  appeal  bond,  condftioned  to  pay 
the  jud&:ment  appealed  from  if  the  same  should 
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"be  affirmed  by  the  a])pellate  court,  it  ap- 
peared that  the  judgment  appealed  from  was 
reversed,  with  airections  to  enter  a  different 
judgment,  it  was  held  that  the  conditions  of 
such  bond  were  not  broken,  and  that  no  ac- 
tion would  lie.  Chase  v.  Riea,  10  Cal.  617.  In 
an  action  against  the  defendants  as  sureties 
to  a  bond  given  on  behalf  of  an  executor, 
in  which  it  appeared  that  the  plaintiffs,  in 
March,  186),  instituted  a  suit  against  the 
executor,  in  which  judgment  was  entered  for 
the  plaintiffs,  on  their  motion  and  by  consent 
of  defendants,  for  $5546  and  costs,  *'in  pur- 
suance of  the  terms"  of  a  stipulation  which 
was  itself  "entered  of  record  in  full  as  an  order 
of  court  in  said  cause,"  as  follows:  **Now  there- 
fore plaintiffs  promise  and  agree,  that  if  de- 
fendants pay  to  plaintiffs  at  this  date  the  sum 
of  $500  T>er  month  on  the  6th  day  of  each 
month  thereafter,  until  the  whole  of  said 
judgment  be  paid  and  satisfied,  they  will  not 
issue  execution  to  enforce  said  judgement  or 
any  part  thereof,"  the  court  held  tliat  it  might 
be  conceded  that  the  stipulation  for  the  ex- 
tension of  time  for  the  payment  of  the  sum 
sued  for,  did  not  disclose  a  contract  binding 
upon  the  plaintiffs,  for  the  reason  that  the  con- 
tract was  without  consideration.  But  the 
stipulation  was  made  an  order  of  court,  and 
the  judgment  appeared  to  have  been  entered 
in  pursuance  of  the  terms  of  the  stipulation; 
that  if  the  stipulation  did  not  impede  the 
sureties  in  their  remedies,  both  the  order  and 
the  judgment  did;  that  the  remedies  of  the 
sureties  were  delayed  and  made  to  wait  upon 
contingencies,  to  which  they  had  never  as- 
sented and  about  which  they  had  never  been 
consulted,  and  they  were  therefore  released 
from  liability.    Fordyce  v.  Ellis,  29  Cal.  98. 

In  a  bond  given  to  release  property  seized 
on  attachment,  the  obligors  undertook  to  pay, 
on  demand,  to  plaintins  in  the  action,  the 
amount  of  the  judgment  and  costs,  not  to  ex- 
ceed $3000,  which  plaintiffs  might  recover. 
In  the  bond  the  action  was  recited  as  for 
$1600.  Upon  delivery  of  the  bond  the  prop- 
erty was  returned  to  the  debtor.  Plaintiffs  in 
the  action  had  judgment  for  an  amount  ex- 
ceeding the  penalty  of  the  bond.  It  was  held 
that  recovery  might  be  had  on  the  bond  to  the 
extent  of  the  penaltv;  that  the  bond  was  not 
a  statutory  undertaKing,  but  was  valid  as  a 
common  law  obligation,  and  that  the  mistake 
in  the  recital  might  be  explained  and  corrected 
by  parol.  Palmer  v.  Vance,  13  Cal.  653.  The 
law  presumes  an  appeal  bond  was  executed  at 
the  request  of  appellant.  Boatic  v.  Love,  16 
Cal.  73.  The  meaning  of  C.  C,  2836,  supra, 
seems  to  be  that  no  strained  construction  is  to 
be  given  to  the  obligations  of  sureties,  and 
that  it  is  not  permissible  to  go  beyond  the  fair 
import  of  the  terms  they  employ  in  order  to 
fasten  upon  them  a  liability.  People  v.  Brey^ 
fogle,  17  Cal.  508.  The  justification  of  the 
sureties  forms  no  part  of  their  contract,  and 
bail  are  liable  though  they  do  not  justify  to 
the  proper  amount.  People  v.  Shirley,  18  Cal. 
121.  Where  an  undertaking  not  required  by 
law  is  exacted,  no  liability  results  from  its  ex- 
ecution. People  V.  Cabannes,  20  Cal.  528.  The 
sureties  are  liable  on  the  dismissal  of  an  ap- 
peal under  954.  Ellis  v.  Hull,  23  Cal.  160; 
Cha^e  V.  Beraud,  29  Cal.  138.  In  an  action  on 
an  undertaking  on  appeal  it  is  a  sufficient 


averment  of  the  delivery  of  the  undertaking, 
if  the  coniplaint  show  that  it  was  filed  in  the 
clerk's  office.     Holmes  v.  Ohm,  23  Cal.  268. 
Whenever  the  liability  of  sureties  is  fixed  by 
the  rendition  of  a  judgment  in  favor  of  the 
plaintiffs  the  sureties  have  a  right  to  tender 
the  plaintiff  the  full  amount  of  the  judgment, 
and  if  he  refuses  to  receive  the  same  the  sure- 
ties are  discharged.     Where  the  means  of  sat- 
isfying the  debt  subsequently  come  into  the 
hands  of  the  creditor  and  he  does  not  avail 
himself  of  such  means,  but  parts  with  them 
without  the    knowledge    or  consent  of  the 
surety,   the  surety  is  discharged.    Hayes  v. 
Joeephi,  26  Cal.  535;  Baker  v.  Briggs,  8  Pick. 
121;  Hayes  y,  fTarrf,  4  John.  Ch.  122;  8SerK. 
&  Rawle,  457;  13  Serg.  &  Rawle,  467.    The 
sureties  on  an  appeal  bond  are  liable  though 
the  appeal  is  not  taken  within  time.    Hatha- 
way  V.  Davis,  33  Cal.  169. 

The  jurisdiction  of  the  court  in  the  case  in 
which  the  undertaking  was  given,  cannot  be 
questioned  by  the  sureties,  for  the  judgment 
of  the  appellate  court  is  conclusive  upon  the 
appellant  as  to  the  jurisdiction  of  the  court, 
as  well  as  all  other  matters  involved  in  the 
case,  and  is,  therefore,  conclusive  upon  his 
sureties  also.  Murdoch  v.  Brooks,  38  Cal.  600; 
Hathaway  v.  Davis,  33  Cal.   161;  Biddle  v. 
Baker,  13  Id.   295;  Irwin  v.   Backus,  25  I(L 
223.     To  discharge  the  sureties  on  appeal  it 
must  appear  that  the  judgment  has  been  paid, 
and  non-pavment  of  the  judgment  may  be 
shown  by  the  plaintiff  by  other  testimony  as 
well  as  by  the  return  of  an  execution  unsatis- 
fied. Nickerson  v.  Chatterton,  7  CaL  573;  Tissot 
v.  Darling,  9  Id.  285;  Hubner  v.  Tofumsend,  8 
Abb.  P.  R.  237;  Murdoch  v.  Brooks,  38  CaL 
600.     An  undertaking  on  attachment  is  an 
original,  independent  contract  on  the  part  of 
the  sureties,  and  must  be  construed  in  con- 
nection with  the  statute  which  authorizes  it 
If,  in  an  undertaking  on  an  attachment,  a 
word  is  omitted  by  mistake,  and  by  looking 
at  the  whole  undertaking  and  the  statute  it  is 
apparent  what  word  was  intended  to  have 
been  inserted,  the  omitted  word  may  be  sup- 
plied, and  the  contract  read  as  if  it  had  been 
expressed,  without  first  reforming  it  by  sup- 
plying the  omitted  word.  Frank^l  v.  Stem,  44 
CaL  168.     Unless  the  case  be  in  such  a  condi- 
tion as  that  the  plaintiff  might  have  issued  an 
execution  against  the  principal,  had  he  de- 
sired to  do  so,  he  cannot  proceed  against  sure- 
ties on  appeal.  Pamell  v,  Hancock,  48  Cal.  454. 
To  sue  on  an  appeal  bond,  an  assignee  of  the 
judgment  must  nave  an  assignment  of  it,  368 n., 
p.  124.     A  plaintiff,  being  the  real  party  in 
interest,  has  a  right  to  sue  upon  a  bona  though 
made  pavable  to  the  people  of  the  State,  etc., 
367  n.    Baker  v.  Bartol,  7  CaL  551.     If  an 
undertaking  is  executed  to  husband  and  wife, 
she  mav  join  in  suing  on  it  upon  proper  aver- 
ments, 370.   Tissot  V.  Darling,  9  Cal.  286.     If 
defendant  is  sued  by  a  fictitious  name  (under 
474),  and  plaintiff,  to  obtain  an  injunction 
against  him,  executes  the  undertaking  to  the 
defendant  by  such  fictitious  name,  defendant 
can  sue  upon  the  undertaking  in  his  own  name 
and  show  that  he  was  the  party  intended. 
Morgan  v.  Thr{ft,  2  Cal.  662.     In  an  action 
agairst  the  sureties  on  an  injunction-bond, 
the  condition  of  which  is,  that  the  plaintiffs 
in  the  suit  for  whom  the  sureties  undertook, 
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should  pay  all  damages  and  costs  that  should 
he  awarded  gainst  tlie  plaintiff  hy  virtue  of 
the  issuing  oi  said  injunction  hy  any  compe- 
tent court,  and  the  complaint  did  not  aver 
that  any  damages  had  been  awarded,  it  was 
held  that  the  complaint  was  fatally  defective. 
Tarpet/  v.  ShUUn^ger^  10  Cal.  390.  Counsel 
fees  fur  services  in  opposing  an  injunction, 
and  damages  resulting,  from  the  interruption 
of  business  hy  reanon  of  an  injunction,  can  be 
recovered  on  an  injunction-bond.  Summers  v. 
Farrisk,  10  Cal.  353;  and  see  Ah  Thaie  v. 
Quan  Wan,  3  Cal.  218    Also  counsel  fees  for 


procuring  a  dissolution  of  an  injunction. 
Trader  v.  Orimm,  13  Cal.  686.  But  the  coun- 
sel fees  must  be  paul.  Evidence  showing  that 
plaintiff  is  subject  to  liability  without  show- 
ing payment  is  not  enough.  Wilson  v.  MeEvoy, 
25  Cal.  170;  Prader  v.  Grimm,  28  CaL  11; 
Churchill  V.  Hunt,  3  Denio,  321;  Jackson  v. 
PoH,  17  Johns.  482;  Sed^ick  Dams.  307. 
A  judgment  for  damages  in  an  undertaking 
on  attachment  for  the  depreciation  value  of 
the  goods  taken  during  the  time  they  were  in 
the  officer's  hands,  is  not  excessive.  Frankel 
V.  Stem,  44  CaL  168. 


842.  (349.)  If  the  appeal  be  from  a  judgment  or  order  directing  the 
payment  of  money,  it  does  not  stay  the  execution  of   the  judgment  or 
order,  unless  a  written  undertaking  be  executed  on  the  part  of  the  appel- 
lant, by  two  or  more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the  judgment  or  order 
appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  appellant  will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment or  order,  or  the  part  of  such  amount  as  to  which  the  judgment  or 
order  is  affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  upon  the  appeal,  and  that  if  the  appel- 
lant does  not  make  such  payment  within  thirty  days  after  the  filing  of  the 
remittitur  from  the  Supreme  Court  in  the  court  from  which  the  appeal  is 
taken,  judgment  may  be  entered  on  motion  of  the  respondent,  in  his  favor 
against  the  sureties,  for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal.      If  the  judgment  or  order  appealed  from 
be  for  a  greater  amount  than  two  thousand  dollars,  and  the  sureties  do 
not  state  in  their  affidavits  of  justification  accompanying  the  undertaking, 
that  they  are  each  worth  the  sum  specified  in  the  undertaking,  the  stipula- 
tion may  be  that  the  judgment  to  be  entered  against  the  sureties,  shall  be 
for  such  amounts  only  as  in  their  affidavits,  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the  sureties  by  the 
court,  from  which  the  appeal  is  taken,  pursuant  to  the  stipulations  herein 
designated.     When  the  judgment  or  order  appealed  from  is  made  payable 
in   a  specified  kind  of  money  or  currency,  the  judgment  entered  against 
the  sureties  upon  the  undertaking  must  be  made  payable  in  the  same  kind 

of  money  or  currency.      [Approved  March  24;  effect  July  1,  1874.] 

I>epoait  In  lieu  of  nndertaking,  941, 948.     and  the  hond  falls  with  the  settlement.  Osbom 

V.  Hendricksofi,  6  Cal.  175.  The  sureties  are 
hound,  if  the  appeal  is  dismissed  for  neglect 
to  prosecute.  Karth  v.  Light,  15  Cal.  327. 

Stay  of  proceedings.  The  circumstance 
that  a  prior  appeal  from  a  judgment  has  heen 
dismissed  for  want  of  prosecution  hefore  an 
appeal  from  an  order  denying  appellant's 
motion  for  a  new  trial  therein  nasoeen  per- 
fected, cannot  change  the  effect  of  the  appeal 
from  the  order  as  a  stay.  FulUm  v.  Hanna,  40 
Cal.  280. 


Qualification  of  sureties,  1057. 

Specified  kind  of  money,  etc.,  667  and 
notes. 

JLSLrmanoe,  etc.  The  dismissal  of  the 
cause  W  the  appellant,  or  a  jud^ent  of  dis- 
missal K>r  want  of  prosecution,  will  not  release 
the  bail  or  sureties,  for  this  would  he  a  fraud 
on  the  respondent;  hut  a  voluntary  with- 
drawal of  tne  appeal  hy  hoth  parties,  and  a 
settlement  hy  consent,  is  not  an  affirmance. 


943.  (350.)  If  the  judgment  or  order  appealed  from,  direct  the  assign-  ^r, 
ment  or  delivery  of  documents  or  personal  property,  the  execution  of  the  ^ 
jadgmeiit  or  order  cannot  be  stayed  by  appeal,  unless  the  things  required  /  .:. 
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to  be  assigned  or  delivered  be  placed  in  the  custody  of  such  officer  or  re- 
ceiver as  the  court  may  appoint;  or  unless  an  undertaking  be  entered  into 
on  the  part  of  the  appellant,  with  at  least  two  sureties,  and  in  such  amount 
as  the  court,  or  the  judge  thereof,  or  gp^pfj  j^^g^  may  direct,  to  the  effect 
that  the  appellant  will  obey  the  order  of  the  appellate  court  upon  the  appeal. 


Receiver,  564. 
Undertaking,  941. 


QualificationB  of  suratieB,  1057. 
Deposit  with  clerk,  941,  948. 


944.  (351.)  If  the  judgment  or  order  appealed  from,  direct  the  execu- 
tion of  a  conveyance  or  other  instrument,  the  execution  of  the  judgment 
or  order  cannot  be  stayed  by  the  appeal  until  the  instrument  is  executed 
and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is  entered, 
to  abide  the  judgment  of  the  appellate  court. 

945.  (352.)  If  the  judgment  or  order  appealed  from,  direct  the.  sale  or 
delivery  of  possession  of  real  property,  the  execution  of  the  same  cannot 
be  stayed,  unless  a  written  undertaking  be  executed  on  the  part  of  the  ap- 
pellant, with  two  or  more  sureties,  to  the  effect  that  during  the  possession 
of  such  property  by  the  appellant,  he  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  the  judgment  be  affirmed,  or 
the  appeal  dismissed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  sum  to  be 
fixed  by  the  judge  of  the  court  by  which  the  judgment  was  rendered  or 
order  made,  and  which  must  be  specified  in  the  undertaking.  When  the 
judgment  is  for  the  sale  of  mortgaged  premises,  and  the  payment  of  a  de- 
ficiency arising  upon  the  sale,  the  undertaking  must  also  provide  for  the 
payment  of  such  deficiency. 


Deposit  with  clerk,  941,  948. 

Undertaking,  941. 

QualificationB  of  sureties,  1057. 

Waste,  745-6. 

Sale  or  delivery  of  possession.  This 
section  provides  for  two  distinct  undertakings 
upon  two  distinct  kinds  of  judgments;  one 
directing  a  sale,  the  other  directing  a  delivery 
of  the  possession  of  real  property.  Where 
the  iudgiuent  directs  a  sale,  the  undertaking 
need  only  provide  security  against  waste, 
unless  such  sale  is  of  mortgaged  premises  and 
the  judgment  provides  for  the  payment  of  a 
deficiency,  in  which  case  it  must  provide  for 
the  payment  of  such  deficiency.  In  such  a 
case  no  provision  need  he  inserted  for  the  pay- 
ment of  the  value  of  the  use  and  occupation 
of  the  premises  pending  the  appeal,  for  the 
obvious  reason  that  the  judgment  creditor 
does  not  become  entitled  to  the  value  of  the 
use  and  occupation  until  aft«r  a  sale  has  been 
made,  726,  744.  When  the  judgment  directs  a 
delivery  of  the  possession  of  real  property,  the 
undertaking  must  provide  against  waste  and 
for  the  payment  of  the  value  of  the  use  and 
occupation,  and  for  those  two  only;  for  there 
can  be,  in  such  a  case,  no  question  as  to  the 


deficiency.  When  the  sale  is  directed  for  the 
purpose  of  satisfying  any  lien  other  than  a 
mortgage  lien,  the  undertaking  need  not  pro- 
vide for  the  payment  of  any  deficiency  which 
the  judgment  may  direct. 

In  foreclosure  cases,  where  there  is  no  judg- 
ment in  personam^  a  bond  for  costs  and  a  bond 
for  waste  and  deficiency  would  be  sufficient;  but 
where  the  iud^meut  is  in  the  form  authorized 
by  726,  ana  it  is  desired  to  stay  proceeding  as 
to  the  whole  jud^pnent,  there'niust  be  a  bond 
for  co^s,  a  bond  m  double  the  amount  of  the 
personal  judgment  (941-2),  and  a  bond  for 
waste  ana  deficiency,  all  of  which  may  be  in- 
cluded in  one  instrument  or  several  (947),  at 
the  option  of  the  appellant.  Englund  v.  jLnrif, 
25  Cal.  353;  and  see  Whihi^f  v.  Allen,  21  Cal. 
236.  In  an  action  on  an  undertaking  on  ap- 
peal in  ejectment,  for  the  value  of  the  use 
and  occupation,  the  fact  that  the  plaintiff  had 
conveyed  part  of  the  premises  to  one  or  more 
of  the  defendants,  ana  had  leased  portions  to 
other  parties,  is  no  defense;  the  condition  of 
the  undertaking  is  the  affirmance,  etc.,  of  the 
judgment,  not  the  delivery  of  possession  to 
the  plaintiff.  Dt  Castro  v.  Clarke,  29  Cal  11. 
In  suing  on  such  an  undertaking  the  right  to 
the  possession,  as  between  the  parties,  is  con- 
clusively established  by  the  judgment  on 
appeal  Murdoch  v.  Brooks,  38  Cal  600. 
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946.  (353.)  Whenever  an  appeal  is  perfected,  as  provided  in  the  pre- 
ceding sections  of  this  chapter,  it  stays  all  further  proceedings  in  the  court 
below,  upon  the  judgment  or  order  appealed  from,  or  upon  the  matters 
embraced  therein,  and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but  the  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  action,  .and  not 
affected  by  the  order  appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required  by  this  chapter, 
when  the  appellant  is  an  executor,  administrator,  tinistee,  or  other  person 
acting  in  another's  right.  An  appeal  does  not  continue  in  force  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  in  double  the  amount  of  the  debt 
claimed  by  him,  that  the  appellant  will  pay  all  costs  and  damages  which 
the  respondent  may  sustain  by  reason  of  the  attachment,  in  case  the  order 
of  the  court  below  be  sustained;  and  unless,  within  five  days  after  the 
entry  of  the  order  appealed  from,  such  appeal  be  perfected.     [Approved 

March  24;  effect  July  1,  1874.] 
Deposit  with  clerk,  941,  948.  Receiver,  564. 

nndertaldng  generaUy,  941.  Stay  of  proceedings,  949. 

Qualification  of  sureties,  1057. 

947.  (354.)  The  undertakings  prescribed  by  sections  941,  942,  943,  and 
945,  may.  be  in  one  instrument  or  several,  at  the  option  of  the  appellant. 

948.  (355.)  The  adverse  party  may  except  to  the  suflSciericy  of  the  ^. 
sureties  to  the  undertakings  mentioned  in  sections  941,  942,  943  |ind  945,  J^ 
at  any  time  within  thirty  days  after  the  tiling  of  such  undertaking;  and, 
unless  they  or  other  sureties,  within  twenty  days  after  the  appellant  has 
been  served  with  notice  of  such  exception,  justify  before  a  judge  of  the 
court  below,  a  cogq^y  jut^ge.  or  county  clerk,  upon  five  days'  notice  to  the 
respondent,  of  the  time  and  place  of  justification,  execution  of  the  judg- 
ment, order,  or  decree  appealed  from  is  no  longer  stayed;  and  in  all  cases 
where  an  undertaking  is  required  on  appeal  by  the  provisions  of  this  title, 

a  deposit  in  the  court  below  of  the  amount  of  the  judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  is  equivalent  to  filing  the 
undertaking;  and  in  all  cases  the  undertaking  or  deposit  may  be  waived 

by  the  written  consent  of  the  respondent.  [Approved  March  24;  effect  July 
1,  1874.1 

JustificatioD,  etc.,  495.     On  an  applica-  without  notice   to  the   adverse   party;  and 

tion  for  justification  of  bail,  the  merits  of  the  where  the  justification  was  made  without 

appeal    will  not  be   considered.    Bradley  v.  notice,  the  appeal  was  ordered  to  be  dismissed, 

jfall,  1   Cai.  199.    If  the  appellant's  sureties  unless  appellants,  within  ten  days,   should 

fail  to  justify  to  the  satisfaction  of  the  officer  file  a   new  undertaking,  and   tlie    sureties 

before  ^'hom  they  appear,  execution  cannot  thereon  justify  upon  notice.   Stark  v.  Barrett^ 

be  stayed;  the  appeal  is  ineffectual  for  any  15  Cal.  361.   And  if  the  sureties  do  not  justify 

purTK>se.      Mokelumne  Hill  Co.  v.  Woodbury,  within  five  daj^s  after  notice,  the  appeal  is  a 

10    CaL    188;   Lower  v.  Knox,  10  CaL    480.  nullity.     Boush  v.  Van  Hagen,  17  Cal.  122. 

Where  a  party  gave  notice  of  a  justification  If  the  sureties  justify  before  a  county  judge, 

before  the  clerk  of  the  court  below,  between  it  must  be  tlie  judge  of  the  county  where  tne 

the  hours  of  10  a.m.  and  6  P.M.,  of  a  partic-  suit  is  brought.   Bouah  v.  Van  Hagen,  18  Cal. 

ular  day,  and  the  sureties  appeared  upon  such  669;  Tevis  v.  O'Oonnell,  21  Cal.  512.     Where 

notice   soon  after  ten,  it  was  held  that  the  the  appellant  produced  one  of  the  sureties 

clerk  acted  properly  in  refusing  to  take  their  before  the  justice,  the  other  being  within  call, 

justification,  the  opposite- party  being  absent,  for  the  purpose  of  having  them  justify,  and 

until  the  last  hour  stated  in  the  notice.  Lotcer  the  justice,  of  his  own  will,  in  the  presence  of 

V.  Knoa>j  10  CaL  480.     After  notice  of  exeep-  the  respondent,  refused  to  swear  the  sureties  .  t ', 

tion  to  sufficiency,  the  sureties  cannot  justify  on  the  ground  that  both  he  and  the  respond- 
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ent  knew  them  to  be  good,  and  respondent 
assented  and  said  that  he  only  served  the 
notice  because  his  attorney  had  prepared  it 
and  directed  him  to  do  so,  this  was  held  a 
waiver.    Blair  v.  HamiUony  32  Cal.  51. 


Court  oommlmrioDerB,  power  to  take 
undertakings,  examine  sureties,  etc,  259, 
S.  3. 


949.  (366.)  In  cases  not  provided  for  in  sections  942,  943,  944,  and 
945,  the  perfecting  of  an  appeal  by  giving  the  undertakiog,  or  making  the 
deposit  mentioned  in  section  941,  stays  proceedings  in  the  court  below, 
upon  the  judgment  or  the  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property;  in  which  case  the  court  below  may  order  the 
property  to  be  sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the 
judgment  of  the  appellate  court.  And  except  also,  where  it  adjudges  the 
defendant  guilty  of  usurping  or  intruding  into,  or  unlawfully  holding  a 
public  office,  civil  or  military,  within  this  State.  And  except  also,  where 
the  order  grants,  or  refuses  to  grant,  a  change  of  the  place  of  trial  of  an 

action.      [Approved  February  16,  1874;  effect  immediately.  ] 


Stay  of  proceedings.  The  language  would 
at  first  Beem  to  include  an  appeal  from  an 
order  granting  an  injunction;  out,  upon  ex- 
amination of  942-5,  inclusive,  it  will  be  seen 
that  in  all  those  cases  the  party  is  required, 
by  the  judgment  or  order,  to  do  some  affirm- 
ative act,  not  to  refrain  from  doing  a  thing. 
This  act,  if  completed,  would  change  the  con- 
dition of  the  parties,  and  render  a  reversal  of 
the  jud^ent  partially  ineffectual.  But  when 
a  party  is  restrained  o^  injunction,  he  is  not 
injured  in  contemplation  of  law,  as  he  is 


already  secured  by  the  undertaking.  If  an 
appeal  with  an  undertaking  of  $3^  would 
stay  an  injunction,  it  would  entirely  destroy 
the  usefulness  of  the  writ.  A  stay  of  pro- 
ceedings from  its  nature  only  operates  upon 
orders  or  judgments  commanding  some  act  to 
be  done,  and  does  not  reach  a  ca-se  of  injunc- 
tion. Merced  Mining  Co.  v.  Fremoniy  7  CaL 
132.  The  court  below  must  not  proceed  with 
a  second  trial  after  appeal  perfected  from  an 
order  granting  a  new  tnaL  Bradbury  v. 
Barnes,  19  Cal.  120.  • 


950.  f346.)  On  an  appeal  from  a  final  judgment,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment-roll, 
and  of  any  bill  of  exceptions  or  statement  in  the  case,  upon  which  the 
appellant  relies.  Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made  upon  the  minutes 
of  the  court,  as  provided  in  661,  or  any  bill  of  exceptions  settled,  as  pro- 
vided in  649  or  650,  or  used  on  motion  for  a  new  trial,  may  be  used  on 
appeal  from  a  final  judgment  equally  as  upon  appeal  from  the  order  grant- 
ing or  refusing  the  new  trial.    [Approved  March  24;  effect  July  1,  1874.] 

Judgment,  what  orders,  etc,  can  be   re-  warrant  the  damages  awarded  in  an  action  for 

viewed  on  appeal  from,  956.  forcible  entry,  the  defendant  should  either 

-, .^  ,rtA       neo        mi.  J-  movo  for  a  new  trial,  or  specify  in  his  bill  of 

i,^^^^^^^^?"?^^!^    The  proceedings  exceptions  in  what  particulaii  the  evidence 

should    be   chronologicaUy  arran^d  in   the  ^^^  ^^^  j^^^. .    ^j^^  deasion,  and  bring  up  the 

transcript.    Thompmn  v.  lynch,  43  Cal.  482.  ^.^idencc  on  this  point,  or  the  Supreme  tourt 

Lost  papers,  1046.  ^^^^^^  ^^^^^^  i^f  j^^^^  ^  g^^^  5q  C^j  gog. 

Exceptioiia,  956  n.     If  the  proof  does  not     and  see  Watson  v.  S,  F,,  etc,  Co,,  Id.  524. 

• 

951.  (346.)  On  appeal  from  a  judgment  rendered  on  an  appeal,  or  from 
an  order,  except  an  order  granting  or  refusing  a  new  trial,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment 
or  order  appealed  from,  and  of  papers  used  on  the  hearing  in  the  court  below. 

[Approved  March  24;  effect  July  1,  1874.  ] 

wholly  unauthorized.  Bodley  v.  Furyuson,  25 
CaL  584. 


Transoript,  950,  953  n. 

A.ppeal8  from  orders.  There  is  no  record 
on  these  appeals  except  one  made  up  in  the 
mode  prescribed.  Wetherhee  v.  Carroo,  33  Cal. 
554.    The  substitution  of  a  different  record  is 


Ezoeptions,  956  n. 
Lost  papers,  1045. 
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852.  On  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of 
the  order  appealed  from,  and  of  the  papers  designated  in  section  661  of 

this  Code.     [Approved  March  24;  effect  July  1,  1874.] 

Transcript,  950  n.,  953  n.  trial,  brings  iip  only  so  much  of  the  record  as 

concludes  witn  the  decision   of  the    motion 
lK>st  papers,  1045.  itself,  and  cannot  be  made  to  embrace  any 

AppMl.  from  Olden,  951  n.    An  appeal     J"^'!''*''*  »"ler.  Coomb,  y.  Hibberd.  45  Cat 
from  an  order  determining  a  motion  for  a  new 


853.  (346.)  The  copies  provided  for  in  the  last  three  sections  must  be 
certified  to  be  correct  by  the  clerk  or 'the  attorneys,  and  must  be  accom- 
panied with  a  certificate  of  the  clerk  or  attorneys,  that  an  undertaking  on 
appeal,  in  due  form,  has  been  properly  filed,  or  a  stipulation  of  the  par- 
ties  waiving  an  undertaking.     [Approved  March  24;  effect  July  1. 1874.] 


Transcript,  generally,  129  n.  It  must 
show  that  an  undertaking  has  been  filed  in 
due  time:  FrankUn  v.  Reiner,  8  Cal.  340;  and 
that  notice  of  appeal  has  been  duly  served, 
etc.:  ffildreth  v.  Gwindon,  10  Cal.  491;  that 
the  amount  in  controversy  is  sufficient  to  au- 
thorize an  appeal:  Hoyt  v.  Steams^  39  Cal.  93; 
and  counsel  must  see  that  all  clerical  and 
typographical  errors  are  corrected  in  all  the 
coi>ie8  filled.  VaasauU  v.  Edwards,  43  Cal.  458. 
It  IS  sufficient  when  the  style  of  the  court  and 
title  of  the  cause  is  given  m  the  first  paper,  to 
afterward  eive  the  name  of  the  document, 
and  at  the  head  say,  "  Title  of  Cause,*'  And 
where  a  paper  is  verified  or  acknowledged, 
and  no  point  is  made  on  the  verification  or 
acknowledgment,  to  say,  "  Duly  verified,"  or 
"Duly  acknowledged.''^  The  date  of  the  pa- 
per^ date  of  filing,  date  of  service,  etc,,  and 
every  indorsement  that  may  be  important,  should^ 
of  course,  appear.  The  rest  may,  with  advan- 
tage, be  omitted.  Marriner  v.  Smith,  27  Cal. 
654.  The  court  can  only  act  u  pon  a  transcript 
oi  the  record  as  it  exists  in  the  lower  court, 
duly  authenticated,  and  cannot  alter  it  Bond 
V.  Hickman,  29  Cal.  461;  Boston  v.  Haynes,  31 
Cal.  107;  Buckman  v.  Whitney,  24  Cal.  267; 
Buekman  v.  Whitney,  28  Cal.  556;  Satterlee  v. 


Bliss,  36  Cal.  521;  PeopU  v.   Woods,  43  Cal. 
177. 

Certificato  of  olerk.  The  certificate  must 
comply  with  the  spirit  of  this  section  strictly. 
BenneU  v.  BenneU,  42  Cal.  629;  Thompson  v. 
Thornton,  43  Cal.  25;  Leuns  v.  Longmaici,  43 
CaL  54. 

Stipulation,  generally,  283  n.  It  must  be 
agreed  to  by  ail  the  parties  or  their  counsel, 
or  the  transcript  must  be  certified  by  the  clerk. 
Be  Medbury,  48  CaL  83.     See  p.  66,  Rule  9. 

Certiorari.  It  was  held  that  where  the 
court  below  must  render  judgment  simply  by 
inspection  of  its  own  record,  the  most  proper 
course  upon  apneal  was  to  bring  up  the  latter 
by  certiorari,  ttiat  it  might  receive  the  con- 
struction of  the  appellate  court,  the  only  ob- 
ject of  the  appeal.  Parsons  v.  Davis,  3  CaL 
424. 

Appeal  calendar,  129  n.,  p.  67. 

Argument  on  appeal,  129  n.,  p.  67. 

Proceedings  and  Judgment  on  appeal, 
45  and  notes. 


054.  (346.)  If  the  appellant  fails  to  furnish  the  requisite  papers,  the 
appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed  for  insufficiency 
of  the  undertaking  thereon,  if  a  good  and  sufficient  undertaking,  approved 
by  a  Justice  of  the  Supreme  Court,  be  filed  in  the  Supreme  Court  befoi 
tiie  hearing  upon  motion  to  dismiss  the  appeal. 

I>iflznlssal  for  not  famishing  papers,  129 
n. ,  i>.  (y5.  Where  no  transcript  was  filed,  on  affi- 
davit of  the  respondents,  that  the  appeal  was 
taken  for  delay,  it  waa  dismissed  w^itn  10  per 
cent,  damages.  Buckley  v.  Morse,  2  Cal.  149; 
Pacheco  v.  Bemal,  2  Cal.  150.  When  there  is  no 
appearance  on  the  part  of  appellant,  and  no 
points  and  authorities  filed  (129  n.,  p.  65)  on  his 
behalf,  the  appeal  will  he  dismissed.  People 
V.  Baieer,  39  CaL  686.  An  appeal  dismissed 
for  failure  to  file  transcript  was  reinstated  on 
an  affidavit  of  the  clerk  of  the  District  Court, 
that  the  failure  was  owing  to  the  clerk's  not 
having  prepared  the  transcript  in  time,  with- 
out any /ault  in  the  appellant.  Stark  v.  Barnes, 
2  CaL  162.    Where  an  appeal  has  heen  dis- 
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missed  for  failure  to  file  papers,  the  order  of 
dismissal  will  not  he  vacated,  unless  not  only  is 
it  shown  that  there  was  no  want  of  diligence, 
hut  also  that,  in  the  opinion  of  counsel,  the 
appeal  has  heen  taken  m  good  faith  and  that 
there  are  substantial  errors  which  ought  to  he 
corrected.  Hagar  y.  Mead,  25  Cal.  598.  A  de- 
fendant who  appeared  separately,  and  was 
not  served  with  notice  of  appeal  or  made  a 
party  to  any  proceedings  subsequent  to  the 
judgment,  was  held  unable  to  move  to  dismiss 
an  appeal  taken  by  another  defendant.  Blanc 
V.  Bodgers,  47  Cal.  606.  This  may  be  other- 
wise in  a  partition  suit.  Senter  v.  De  Bemal,  38 
Cal.  637.  The  motion  to  dismiss  will  not  be 
entertained,  evei^  upon  the  ground  that  the 
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appeal  is  frivolous, until  after  the  time  allowed 
by  the  rules  (129  n.,  p.  64)  for  filing  the  tran- 
script, etc.  Foscaliiui  v.  Doyk,  48  Cal.  151. 
Where  an  undertaking  on  appeal  is  duly  filed, 
and  the  sureties  are  excepted  to,  and  appel- 
lant gives  notice  that  they  will  justify,  and 
both  parties  appear  before  the  officer  at  the 
time  fixed  for  justification,  and  a  new  under- 
taking is  then  filed  in  place  of  the  old  one, 
the  appeal  will  not  be  dismissed  because  the 
undertaking  was  not  filed  within  five  days 
after  filmg  notice  of  appeal.  Cummins  v.  Scott, 
23  Cal.  526.  Where  from  affidavits  it  appeared 
that  the  transcript  had  not  been  made  out  by 
the  clerk,  because  of  the  loss  from  the  files  of 
the  judgment-roll,  the  Supreme  Court  said 
they  had  no  control  over  the  records  of  the 
court  below,  and  could  not  properly  make  any 
order  to  supply  a  lost  record;  that  duty  was 
within  the  province  of  the  District  Court, 
and  the  taking  of  the  appeal  did  not  suspend 
or  impair  the  power  of  that  court  over  its  own 
records,  or  its  capacity  to  supply  their  place 
when  lost,  and  that  tne  court  below  should 
supply  the  defect.  Buckman  v.  Whitney,  24 
CaL  267.     Where  an  appeal  is  dismissed  for 


want  of  a  proper  bond,  and  no  final  judgment 
has  been  rendered,  an  appeal  can  l>e  taken  at 
any  time  within  the  period  allowed  by  law. 
Martinez  v.  Oallardo,  5  Cal.  155.  The  appel- 
lant may  not  except  to  the  sufficiency  oi  the 
sureties  to  an  undertaking  substituted  as  men- 
tioned in  this  section.  It  is  the  duty  of  the 
judge,  when  called  upon  to  approve  an  under- 
taking proposed  to  be  given  in  substitution  of 
one  executed  in  the  first  instance,  to  ascertain 
by  examination  of  the  sureties  that  they  pK>8- 
sess  the  qualifications  required  by  the  section 
last  referred  to,  as  well  as  that  the  undertak- 
ing is  in  the  form  and  amount  prescribed  bv 
the  statute.  Stevenson  v.  Steinherg,  32  Cal. 
375.  If  on  an  appeal  from  a  judgment  and 
an  order  refusing  a  new  trial,  the  undertaking 
only  goes  to  the  appeal  from  the  judgment, 
the  appeal  from  the  order  will  be  dismissed. 
Bomheimerw  Baldvnn,  38  Cal.  672.  Where  the 
record  showed  that  no  appeal  had  been  taken 
by  reason  of  failure  to  serve  notice  of  appeal 
in  time,  no  transcript  having  been  filed,  the 
court  denied  a  motion  to  dismiss,  as  no  appeal 
appeared  to  have  been  taken.  Harlan  v. 
Pratt,  50  Cal.  04. 


upon  some  technical  defect  in  the  notice  of 
appeal,  or  the  undertaking  or  the  like;  and 
that  the  bar  applied  where  the  dismissal  is  for 
want  of  prosecution,  and  the  order  was  not 
vacated  auring  the  term,  or  the  dismissal  is 
on  the  merits.  Karth  v.  Light,  15  CaL  326; 
Chamberlain  v.  Beed,  16  CaL  207. 


955.  The  dismissal  of  an  appeal  is  id  e£Eect  an  affirmance  of  the  judg- 
ment or  order  appealed  from,  unless  the  dismissal  is  expressly  made 
without  prejudice  to  another  appeal. 

Judgment  on  appeal,  etc.,  45  n.       * 

DlsmiBsal,  effect  ol  Where  an  appeal  had 
been  dismissed  for  a  failure  to  file  tne  tran- 
script (954,  129  n.),  the  court  held  that  the 
cases  in  which  the  dismissal  of  an  appeal 
would  not  operate  as  a  bar  to  a  second  ap- 
peal, were  those  where  the  dismissal  was  maae 

956.  Upon  an  appeal  from  a  judgment,  the  court  may  review  the  ver- 
dict or  decision,  and  any  intermediate  order  or  decision  excepted  to,  which 
involves  the  merits,  or  necessarily  affects  the  judgment,  except  a  decision 
or  order  from  which  an  appeal  might  have  been  taken.     [Approved  April  3; 

effect  June  1,  1876.] 

Intermediate  orders.  An  order  refusing 
to  dissolve  an  attachment  was  held  not  renew- 
able on  appeal  from  a  judgment,  939.  Allender 
Fritts,  24  Cal.  447.  Intenocutorv'  non -appeal- 
able orders  will  not  be  reviewed  unless  em- 
bodied in  the  record  by  bill  of  exceptions  or 
statement  if  there  be  one,  950,  646,  650-1. 
AbboH  v.  Douglass,  28  CaL  295;  Feely  v.  Shhr- 
lei/,  43  Cal.  369;  Dimick  v.  CampiMl,  31  Cal. 
238;  More  v.  Del  Valle,  28  CaL  174;  McAhe^ 
v.  Bandall,  41  Cal.  137;  Nevada,  etc.,  Co.  v. 
Kidd,  43  Cal.  180;  Morris  v.  AngU,  42  Cal. 
236. 


Appeal.  Supreme  Court  is  always  open 
and  in  session  for  the  purpose  of  issuin?  all 
writs  necessary  to  the  exercise  of  its  appellate 
jurisdiction,  filing  opinions  and  entering  orders 
and  judgments,  48.  The  court  may  reverse, 
affirm,  or  modify  any  order  or  judgment  ap- 
pealed from,  and  may  direct  the  proper  judg- 
ement or  order  to  be  entered,  or  direct  a  new 
trial  or  farther  proceedings  to  be  had.  Its 
judgment  must  be  remitted  to  the  court  from 
which  the  appeal  was  taken,  45;  and  see  fully 
as  to  judgments,  etc.,  on  appeal,  45  n. 


957.  (345.)  When  the  judgment  or  order  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  property  and  rights 
lost  by  the  erroneous  judgment  or  order,  so  far  as  the  restitution  is  con- 
sistent with  protection  of  a  purchaser  of  property  at  a  sale  ordered  by  the 
judgment,  or  had  under  process  issued  upon  the  judgment,  on  the  appeal 
from  which  the  proceedings  were  not  stayed;  and  for  relief  in  such  cases, 
the  appellant  may  have  his  action  against  the  respondent  enforcing  the 
judgment  for  the  proceeds  of  the  sale  of  the  pro^^erty,  after  deducting 
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therefrom  the  expenses  of  the  sale.     When  it  appears  to  the  appellate 
court  that  the  appeal  was  made  for  delay,  it  may  add  to  the  cost  such 

damages  as  may  be  just.     [Approved  March  24;  effect  July  1,  1874] 

Restitution,  eto.  This  applies  only  to 
those  cases  where  the  judgment  operates  upon 
specific  property  in  such  a  manner  -that  its 
title  is  not  chiuiged.  Farmer  v.  Rodgera^  10 
CaL  335.  This  section  giving  power  to  the 
Supreme  Court  does  not  exdude  the  courts 
of  first  instance  from  awarding  restitution; 
and  the  restitution  may  be  awarded  on  mo- 
tion. Where  the  purchaser  of  property  is  the 
plaintiff,  it  must  be  restored  to  defenda,nt  if 
the  judgment  under  which  it  was  sold  is  re- 
versed. This  is  otherwise  as  to  a  stran^r, 
but  only  if  he  is  an  innocent  purchaser  with- 
out notice.  Reynolds  v.  Harris,  14  Cal.  677; 
Raun  V.  Reynolds,  18  Cal.  275;  Polaek  v.  Scha- 
fer,  46  CaL  275;  Pico  v.  Cuyas,  48  Cal.  639. 


Costa,  1022-1039,  and  particularly  1027. 
Where  it  was  conceded  by  the  respondent 
that  there  was  a  clerical  error  in  the  decree, 
which  the  pleadings  themselves  disclosed,  and 
the  respondent  was  willing  that  it  should 
be  corrected,  as  no  motion  was  made  for 
the  correction  in  the  court  below,  the  court 
said  they  would  correct  the  errors  at  the  cost 
of  the  appellants,  and  affirm  the  decree. 
Tryon  v.  SuUon,  13  Cal.  491.  In  the  follow- 
ing cases  the  offending  party  was  saddled  with 
the  costs  of  unnecessary  matter  inserted  in 
the  transcript,  etc.  Harper  v.  Minor,  27  Cal. 
115;  PeopU  v.  Holden,  28  Cal.  139;  McDougal 
V.  Downey,  45  Cal.  167.  It  is  not  the  practice 
of  the  Supreme  Court  formally  to  award 
costs  (except  under  1027),  but  they  are  allowed 
to  follow  tne  judgment  as  of  course,  and  are 
taxed  by  the  clerk  without  formal  direction 


from  the  court.    Hathaway  v.  Davis,  33  Cal. 
169. 

Daxnagefli.  Unlike  costs,  damages  do  not 
follow  as  a  matter  of  course,  but  must  be 
specially  awarded  by  the  court,  and  hence, 
when  claimed  by  the  respondent  in  an  action 
upon  the  appeal  bond,  he  must  aver  that  they 
were  awarded  by  the  appellate  court.  Hath- 
away  v.  Davis,  33  CaL  169.  It  is  not  a  proper 
^ound  to  move  to  dismiss  an  appeal  that  it 
IS  sham  and  frivolous.  The  remedy  is  dam- 
ages. Ricketson  v.  Compton,  23  CaL  649;  Dey 
V.  Walton,  2  HilL  405.  The  amount  of  dam- 
ages awu^ed  has  varied.  Five  per  cent: 
Pinkham  v.  Wemple,  12. Cal.  449;  Mamruder  v. 
Mtlvin,  12  Cal.  559.  Ten  per  cent :  RusseU  v. 
Williams,  2  Cal.  158;  Harvey  v.  Fish,  9  CaL 
94;  PHmm  v.  Oray,  10  Cal.  523;  Gannon  v. 
Dougherty,  41  CaL  663.  Fifteen  per  cent. : 
WhUcher  v.  Webb,  44  CaL  131.  Twenty  per 
cent:  Meerhoh  v.  Sessions,  9  Cal.  277;  liick- 
erson  v.  California  Stage  Co,,  10  CaL  522; 
C,  P.  R,  R.  Co,  V.  Frisbie,  41  Cal,  359;  Per- 
kins V.  Patrick,  45  Cal.  393;  WiWer  v.  Sander- 
son, 43  Cal.  497.  Twenty-five  per  cent. :  Mc- 
Keon  V.  Millard,  47  CaL  584.  In  one  case, 
where  the  appeal  was  from  a  judgment  in  a 

Eartition  suit  for  $90  rent,  the  court  awarded 
fty  per  cent  Kincaid  v.  Johnson,  47  CaL 
619.  The  clerk  below  may  issue  execution 
for  the  costs  of  the  appeal  and  damages, 
but  thev  do  not  form  a  part  of  the  judg- 
ment below.  Nor  should  damages  be  com- 
puted on  the  costs.  McMillan  v.  Vischer,  14 
CaL  241. 


958.  (358.)  When  judgment  is  rendered  upon  the  appeal,  it  must  be 
certified  by  the  clerk  of  the  Supreme  Court  to  the  clerk  with  whom  the 
judgment-roll  is  filed,  or  the  order  appealed  from  is  entered.  In  cases  of 
appeal  from  the  judgment,  the  clerk  with  whom  the  roll  is  filed  must 
attach  the  certificate  to  the  judgment-roll,  and  enter  a  minute  of  the 
judgment  of  the  Supreme  Court  on  the  docket,  against  the  original  entry. 
In  cases  of  appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute  against  the  entry 
of  the  order  appealed  from,  a  reference  to  the  certificate,  with  a  brief 
statement  that  such  order  has  been  affirmed,  reversed,  or  modified,  by  the 
Supreme  Court  on  appeal. 

Blane  v.  Bowman,  22  Cal.  24;  Rowland  v. 
Kreyenhagen,  24  CaL  58.  But  if  it  has  been 
improperly  issued  by  mistake  or  otherwise,  the 
court  still  retains  jurisdiction  of  the  case,  and 
the  remittitur  will  be  recalled.  Hanson  v. 
McCue,  43  Cal.  178;  Rental  v.  Wade,  46  CaL 
640;  Rowland  v.  Kreyenhagen,  24  Cal.  58;  Re 
Donahue,  36  Cal.  329.  If  the  judgnient  of 
the  Supreme  Court  orders  a  new  trial,  the 
clerk  of  the  District  Court  will  proceed  to 
place  the  cause  on  the  calendar;  if  it  awards 
costs  he  will,  on  the  application  of  the  party 
in  whose  favor  it  is  given,  issue  execution  for 
the  same.  In  either  case,  he  acts  not  by 
authority  of  the  District  Court,  but  of  the 


Judgment  on  appeal,  eto.,  45. 

ReheariPg,  47,  129  n.,  p.  67. 

Gourte  al^vaya  open  for  the  entry  of 
jndsmoiitB.     District,  78;  County,  89. 

Remittitur.  Issues  in  twenty-five  days,  un- 
lef«  otherwise  ordered,  129n. ,  p.68.  It  was  held 
that  the  Supreme  Court  lost  all  control  and 
jurisdiction  over  a  case  after  the  remittitur 
had  been  filed  in  the  court  below.  A  motion, 
therefore,  to  vacate  a  judgment  on  the  ground 
that  it  was  not  rendered  by  the  proper  mem- 
bers of  the  court,  could  not  be  entertained 
after  the  remittitur  had  been  filed  below. 
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Supreme  Court  Neither  the  District  Court 
nor  the  District  Judge  have  any  authority  to 
prevent  the  immediate  execution  of  the  judg- 
ment of  the  Supreme  Court.  The  clerk,  in 
entering  the  judgment  of  the  Supreme  Court 
— except  in  cases  under  1027 — adds  to  the 
same  tne  words  *' with  costs/'  and  annexes 
to  the  remittitur  a  copy  of  the  bill  of  costs 
filed,  unless  costs  are  explicitly  refused  in  the 
opinion;  and  these  words  are  a  sufficient 
awarding  of  costs  for  the  clerk  of  the  court 
below  to  issue  execution  for  the  same,  on  re- 
ceiving the  remittitur.  MarysmUe  v.  Buchanan^ 
3  CaL  214;  affirmed,  McMillan  v.  Richards,  12 
Cal.  467. 

Where  on  appeal  from  an  order  granting  a 
new  trial,  the  Supreme  Court  affirmed  tne 
"judgment"  below,  and  the  remittitur  was 
issued;  and,  at  a  subsequent  term,  respondent 
moved  the  court  to  amend  its  judgment  by 
making  it  read,  **  The  order  of  the  District 
Court,  granting  a  new  trial,  is  affirmed,"  the 
Supreme  Court  held  it  had  power  to  amend 
clerical  errors  and  enter  a  judgment  nufic  pro 
tunc,  when  the  record  itself  disclosed  the 
error,  even  though  the  term  had  lapsed,  but 
costs  of  the  motion  were  not  allowed.  Stoain  v. 
Naghe,  19  Cal.  127. 

The  District  Court  has  no  authority  to 
enter  a  different  judgment  from  that  directed, 
even  if  the  judgment  directed  to  be  entered 
fails  to  give  the  party  what  is  justly  or  legally 
his  due.  Argenti  v.  tbawyer,  32  Cal.  414.  Nor 
can  the  District  Court  add  anything  to  a 
modification  of  the  judgment  by  the  Supreme 
Court,  though  it  may  bi  just.  Meyer  v.  KohUf 
33  Cal.  484. 

Where  an  order  of  the  Supreme  Court 
reversed  an  order  of  the  District  Court,  by 
which  a  judgment  in  a  County  Court,  modify- 
ing a  judgment  in  a  Justices'  Court,  was  modi- 
fied, and  remanded  the%ause  with  directions  to 
vacate  the  judgment  of  the  County  Court,  it 
waK  held  that  the  District  Court  had  power, 
under  the  remittitur,  to  do  nothing  lurther 
than  vacate  the  order  of  the  County  Court;  it 
could  not  render  jud^ent  for  the  defendant, 
unless  so  expressly  omered.  Where  the  clerk 
of  the  District  Court  used  an  improper  form, 
hy  which  the  court  was  represented  as  dis- 
missing the  cause,  the  mistalce  of  the  clerk  did 
not  change  the  judgment.     Where  an  order  in 


a  Superior  Court  was  filed  in  a  County  Conit 
vacating  a  previous  order  of  the  latter  court, 
which  modified  a  judgment  in  &  Justice's 
Court,  and  the  County  Court  directed  its 
previous  order  to  be  vacated  in  accordance 
with  the  decision  of  the  Superior  Court,  it 
was  held  to  be  for  the  County  Court  to  grant 
a  motion  for  judgment  on  the  pleadings  and 
the  justice's  record,  the  motion  having  been 
made  prior  to  its  order  vacating  the  previous 
judgment  The  annulling  of  the  judgment 
of  the  County  Court  made  a  new  trial  of  the  • 
cause  indispensable.  Will  v.  Sirthoiiz,  41  CaL 
688.  •  ' 

Where  there  is  an  intervention  in  ejectment, 
and  the  intervener  and  defendant  each  take 
separate  appeals  from  a  judgment  against 
them,  and  from  an  order  denying  a  new  trial, 
a  judgment  of  the  Supreme  Court,  reversing 
the  order  of  the  court  below,  denying  the  in- 
tervener a  new  trial,  and  directing  the  court 
below  to  render  judgment  that  the  inter- 
vener is  the  owner  of  an  undivided  one-fourth 
of  the  demanded  premises,  and  to  award  him 
possession  thereof,  is  a  definitive  determina- 
tion of  the  rights  of  the  parties,  and  author- 
izes the  court  below  to  render  judgment  in 
favor  of  the  intervener,  against  both  the 
plaintiff  and  defendant,  for  the  land  thus 
awarded  to  him,  notwithstanding  the  judg- 
ment and  order  denying  a  new  tnal  had  been 
previously  affirmed  on  the  appeal  of  the  de- 
fendant. The  affirmance  or  the  iudgment 
and  order  on  the  appeal  of  the  defendant  does 
not  operate  to  oust  the  authority  of  the  Su- 
preme Court  to  afterwards  reverse  it  on  the 
appeal  taken  by  the  intervener  from  the  order 
denying  his  motion  for  a  new  triaL  Donner  v. 
Palmer,  45  Cal  180.  If  a  judgment  is  re- 
versed by  the  Supreme  Court  of  the  United 
States,  with  directions  to  the  court  below  to 
enter  a  decree  in  accordance  with  the  ojiimon, 
and  its  mandate  is  filed  in  the  lower  court,  the 
judgment  is  set  aside,  even  if  the  lower  court 
does  not  make  any  order  conforming  its  judg- 
ment to  that  of  the  Supreme  Court,  and  if  the 
lower  conrt.  denies  a  motion  made  to  thus  mod- 
ify the  judgment  Reynolds  v.  Hosmer,  45  Cal. 
617.  On  reversal  or  modification  of  j  ndgment, 
a  certified  copy  of  the  opinion  is  to  be  trans- 
mitted to  the  court  below,  129  n.,  p.  68^ 


959.  The  provisions  of  this  chapter  do  not  apply  to  appeals  to  Qa 
Courts. 
Appeals  to  Comity  Coiirts,  974  et  seq. 
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CHAPTEE  II. 

APPEALS  FROM  DISTRICT  COURTS. 
Section  963.  When  an  appeal  may  be  taken. 

963.  (347.)  An  appeal  may  be  taken  to  the  Supreme  Court,  from 
DifttriQt  Courts,  in  the  following  cases: 

1.  From  a  final  judgment  entar*^  »~  - 
commenced  in  those  courts,   or 
courts; 


iir 
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2.  From  an  order  granting  or  refusing  a  new  trial;  from  an  order  grant- 
ing or  dissolving  an  injunction;  from  an  order  refusing  to  grant  or  dissolve 
an  injunction;  from  an  order  dissolving,  or  refusing  to  dissolve,  an  attach- 
ment; from  an  order  changing,  or  refusing  to  change  the  place  of  trial; 
from  any  special  order  made  after  final  judgment,  and  from  such  interloc- 
ntory  judgment  in  actions  for  partition  as  determines  the  rights  and 
interests  of  the  respective  parties,  and  directs  partition  to  be  made. 
Oenerally,  939  and  notes.  t^ 

CHAPTER  ta. 

APPEALS  FBOM  COUNTI  C0UKT8. 
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Section  966.  When  may  be  taken. 

966.  (359.)  An  appeal  may  be  taken  to  the  Supreme  Court,  from  the 

County  Courts,  in  the  following  cases:  ^ 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and  detainer;  in  ^ 
an  action  to  prevent  or  abate  a  nuisance;  in  a  proceeding  in  insolvency; 
and  in  any  special  cases  and  proceedings,  and  in  cases  which  involve  the  /  O  ^, 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which  Axe    d-C# 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in  contro-  <%  ^   « 
versy,  amounts  to  three  hundred  dollars;  '  \r  -^  cY 

2.  From  an  order  granting  or  refusing  a  new  trial  in  the  cases  desig-  /  j^-u^  *^ 
Bated  in  this  section,  and  from  any  special  order  made  after  final  judgment 

in  such  cases.     [Approved  March  24;  effect  July  1,  1874.]  Cf  /   /"   J  /  A      /  /    f     ^ 

Insolvency  is  a  ''special  case."  FUkw.  His  Crs.,  12  Cal.  281.  I   ^  (^  n/^/^.    L  iT  if  .*"" 

OeneKa2Iy,-939  and  notes. 

CHAPTEE  IV. 

APPEALS  FROM  PROBATE  COURTS. 


Sec.  969.  When  may  be  taken. 

970.  Executors  and  administrators  not 
required  to  give  undertaking  on 
appeal. 


Sec.  971.  Acts  of  acting  administrator,  etc., 
not  invalidated  by  reversal  of 
order  appointing  him. 


■A- 


|i  969.  An  appeal  may  be  taken  to  the  Supreme  Court  from  a  judgment  or 

order  of  the  Pr<»hfttpi  Court:  { 

«  1.  Granting,  refusing,  or  revoking  letters  testamentary,  or  of  adminis- ^.^ : 

fr^tation,  or  of  guardianship;  ,^  ^j 

•         2.  Admitting,  or  refusing  to  admit,  a  will  to  probate;  /  ^<^  -  ' 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking  the  probate      1  . 
thereof; 

4.  Against  or  in  favor  of  setting  apart  property,  or  making  an  allowance  '  < 
lor  a  widow  or  child;                                                                                           ^f  /L   "- 

5.  Against  or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property;  ,  -   -  . 

6.  Settling  an  account  of  an  executor,  or  administrator,  or  guardian; 

7.  Refusing,  allowing,  or  directing  the  distribution  or  partition  of  an . 
it^tef  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  legacy,  or 
ptributive  share; 

Overmling  a  motion  for  new  trial; 

Confirming  a  report  of  an  appraiser  setting  apart  the  homestead. 

proved  March  24;  effect  July  1,  1874.] 
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k 


Probate,  appeal  from  order  refuaing.  If 
the  Probate  Court  refuses  to  admit  a  will  to 
probate,  and  the  Supreme  Court  on  appeal  di- 
rects the  will  to  be  admitted,  it  will  not  direct 
the  Probate  Court  to  issue  letters  of  adminis- 
tration with  the  will  annexed  to  the  petitioner, 
unless  the  Probate  Court  has  found  as  a  fact 
that  the  petitioner  is  a  proper  person  to  re- 
ceive letters.  Be  Wood^  2%  CaL  75. 

Administration,  granting.  There  is  no 
appeal  from  the  appointment  of  a  special  ad- 
ministrator, 1413. 

Onardianahip.  On  an  appeal  from  an  or- 
der removing  a  guardian  and  appointing  an- 
other in  his  place,  taken  by  the  guardian 
removed,  the  newly  appointed  guardian  is  a 
necessary  party.  Rt  Meiibury,  48  CaL  83. 


Claim,  refusing  payment  ol  An  order 
dismissing  a  petition  to  have  an  administrator 
show  cause  wny  a  claim  that  has  been  allowed 
should  not  be  paid,  is  an  appealable  order 
within  Subd.  7.  He  McKinley,  49  CaL  152. 

Oenerally,  939.  An  appeal  does  not  lie 
from  an  order  of  the  Probate  Court,  setting 
aside  its  own  proceedings  had  before  a  final 
order,  upon  application  of  the  surviving  wife 
to  have  the  homestead  set  aside  to  her.  EtUUt 
of  Johnson  v.  Tyson,  45  CaL  257.  An  appeal 
does  not  lie  from  the  order  of  a  Probate  Court 
refusing  to  ^uash  an  execution,  not  being 
enumerated  in  this  section.  Blum  y.  Brown- 
stone,  50  CaL  293. 


970.  When  an  executor  or  administrator  who  has  given  an  official  un- 

^     dertaking  appeals  from  a  judgment  or  order  of  the  Probate  Court  made 

/v  (J^     ^Oln  the  proceedings  had  upon  the  estate  of  which  he  is  administrator  or 

tl  \  (S^  executor,  his  official  undertaking  stands  in  the  place  of  an  undertaking  on 

"^  ^      appeal,  and  the  sureties  therein  are  liable  as  on  such  undertaking. 

rt         971.  When  the  order  or  decree  appointing  an  executor,  or  administrator, 

^\\  or  guardian,  is  reversed  on  appeal  for  error,  and  not  for  want  of  jurisdic- 

\  f^ion  of  the  court,  all  lawful  acts  in  administration  upon  the  estate,  per- 

t^  formed  by  such  executor,  or  administrator,  or  guardian,  if  he  have  quali- 

\V  fied,  are  as  valid  as  if  such  order  or  decree  had  been  affirmed.    [Approved 

March  24;  effect  July  1,  1874.] 
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CHAPTEB  V. 


APPEALS  TO  COUNTY  COIJBTS. 


Sec.  974.  Appeal  from  judgment  of  Justices' 
or  Police  Courts. 

975.  Party  appealing  on  questions  of  law 

alone  must  prepare  a  statement. 
Settlement  of  statement. 

976.  If  the  appeal  be  upon  questions  of 

fact,  or  of  law  and  fact,  no  state- 
ment need  be  made. 


Sec.  977.  Upon  the  appeal,  the  justice  must 
transmit  tne  case  to  the  County 
Court. 

978.  Undertaking  on  appeaL    Justifica- 

tion of  sureties. 

979.  On  filing   undertaking,  execution 

must  oe  stayed. 

980.  Miscellaneous  provisions  on  trials 

in  County  Courts. 


974.  (624.)  Any  party  dissatisfied  with  a  judgment  rendered  in  a  civil 
action  in  a  Police  or  Justice's  Court  may  appeal  therefrom  to  the  Qongt^ 
Court  of  the  county,  at  any  time  within  thirty  days  after  the  rendition  of 
the  judgment.  The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the 
justice  or  judge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  the  whole  or  a  part  of  the 
judgment,  and  if  from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 


Notice  of  appeal.  A  notice  of  appeal 
from  'Hhe  whole  judgment"  is  sufficient,  it 
seems,  where  a  new  trial  of  fact  is  desired. 
Price  V.  Canaghafi,  5  Cal.  124.  The  notice 
may  be  served  upon  the  attorney,  notwith- 
standing the  peculiar  wording  of  the  section. 


WeUon  V.  Garibaldi,  6  Cal.  246;  CotUUr  v. 
Stark,  7  Cal.  245;  and  940,  1015.  If  the  rec- 
ord  does  not  show  that  notice  of  appeal  has 
been  served,  the  fact  may  be  proved  by  affi- 
davit. Mendioca  v.  OrVf  16  Cal.  368. 


975.  (625.)  When  a  party  appeals  to  the  (J^jawly  Court  on  questions  of 
law  alone,  he  must,  within  ten  days  from  the  rendition  of  judgment,  pre- 
pare a  statement  of  the  case^  and  file  the  same  with  the  justice  or  judge. 
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The  statement  must  contain  the  grounds  upon  which  the  party  intends  to    -  /    * 
rely  on  the  appeal,  and  so  much  of  the  evidence  as  may  be  necessary  to  /r  >Ar 
explain  the  grounds,  and  no  more.     Within  ten  days  after  he  receives  no- 
tice that  the  statement  is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.     The  proposed  statement  and  amendments 
must  be  settled  by  the  justice  or  judge,  and  if  no  amendments  be  filed,  r^ 

the  original  statement  stands  as  adopted.     The  statement  thus  adopted,  | 

or  as  settled  by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the  parties  during  the 
trial,  and  the  notice  of  appeal,  may  be  used  on  the  hearing  of  the  appeal 
before  the  Qoiinty  Court.  ^ 

976.  (626.)  When  a  party  appeals  to  the  finnpty  Court  on  questions  of  ¥^ 
fact,  or  on  questions  of  both  law  and  fact,  no  statement  need  be  made,    I  S  K  Cj 
but  the  action  must  be  tried  anew  in  the  Coupiv  Court.  a/  j^ 

Trial  de  novo,  980.     Such  a  trial  is  not  County,  10  CaL  19;  FunkmsUin  v.  ElguUer,  11            ^ 

an  exercise  of  ori^nal,  but  of  appellate  juris-  Cal.  328. 

diction.  Totmsend  v.  Brooks,  6  Cal.  63.     The  jjj^^  ^^^^1.     The  County  Court  can  grant  a 

County  Court  cannot,  where  the  parties  are  ^^^  ^^al.  Dickinson  v.  Van  Horn,  9  cSl.  211; 

in  the  County  Court  on  appeal  for  the  purpose  ^^  ^  ^^           j^  ^  therefore  the  duty  of  the 

of  t^ng  the  case  denavo,  reverse  the  judg-  ^^^„^    j^^^  ^  ^^^^^  ^  etatement  on  motion 

ment  upon  motion     It  must  proceed  witli  the  for  neV  tritl,  if  duly  presented  under  659. 

tnal  on  the  merits    Coyle  v.BaJdvnn  5  Cal.  Cumrrungs  v.  Irwin,  40  (fal.  356. 

/5.     If  a  defendant  allows  judgment  to  go  ^ 

by  default,  and  appeals  on  questions  of  both  Amendments,  473.    Amendments  should 

law  and  fact,  he  w  not  entitled  to  a  trial  de  ^  readily  allowed  whenever  they  will  tend  to 

novo,  nor  can  he  ask  the  County  Court  to  hear  the  furtherance  of  justice,  and  the  greatest 

the  appeal  on  questions  of  law  unless  a  state-  liberality  in  this  respect  should  be  extended 

ment  under  975  is  filed.   People  v.  El  Dorado  to  pleadings  in  Justices*  Courts.    Butler  v. 

King,  10  CaL  342. 

977.  (627.)  Upon  receiving  the  notice  of  appeal,  and  on  payment  of  the 
fees  of  the  justice  or  judge,  and  filing  an  undertaking  as  required  in  the 
next  section,  and  after  settlement  or  adoption  of  statement,  if  any,  the   /  i-^   (^ 
justice  or  judge  must,  within  five  days,  transmit  to  the  clerk  of  the  Cojiul^ 
Court :  if  the  appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his    A/   \ 
docket,  the  statement  as  admitted  or  as  settled,  the  notice  of  appeal  and  ^^  ^ 
the  undertaking  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings,  all  notices,  mo- 
tions, and  other  papers  filed  in  the  cause,  the  notice  of  appeal  and  the 
nndertaking  filed;  and  the  justice  or  judge  may  be  compelled  by  the 

junty  Court,  by  an  order  entered  upon  motion,  to  transmit  such  papers, 
and  may  be  fined  for  neglect  or  refusal  to  transmit  the  same.  A  certified 
copy  of  such  order  may  be  served  on  the  justice  or  judge  by  the  party  or 
his  attoi^ney.  In  the  Coud^  Court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
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payment  of.    Justice  may  refuse  to  pers  are  made  out  is  not  sufficient;  if  the  jus- 
send  up  the  transcript  unless  all  his  legal  fees  tice  will  not  mention  the  exact  amount,  the 
be  first  paid  by  the  appellant.  McDermott  v.  appellant  should  tender  sufficient.  People  v. 
Douglass,  5  CaL  89;  Brayy,  Redman,  6  Cal.  Harris,  9  CaL  572. 
287.     A  promise  to  pay  them  when  the  pa- 

978.  (628.)  An  appeal  from  a  Justice's  or  Police  Court  is  not  effectual  ^ 
for  any  purpose,  unless  an  undertaking  be  filed,  with  two  or  more  sureties,  r  \y 
in  the  sum  of  one  hundred  dollars,  for  the  payment  of  the  costs  on  the 
appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  judgment,  including  costs,  when  the  judgment  is  for  -  ^   '  \J 
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the  payment  of  money;  or  twice  the  value  of  the  property,  including  costs, 
when  the  judgment  is  for  the  recovery  of  specific  personal  property,  and 
must  be  conditioned,  when  the  action  is  for  the  recovery  of  money,  that 
the  appellant  will  pay  the  amount  of  the  judgment  appealed  from  and  all 
costs,  if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of  any 
judgment  and  all  costs  that  may  be  recovered  against  him  in  the  action 
in  the  Q^uui^  Court.     AVhen  the  action  is  for  the  recovery  of  specific 
personal  property,  the  undertaking  must  be  conditioned  that  the  appellant 
will  pay  the  judgment  and  costs  appealed  from,  and  obey  the  order  of  the 
court  made  therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judg- 
ment and  costs  that  may  be  recovered  against  him  in  said  action  in  the 
Jj^J^'^^  *     County  Court,  and  will  obey  any  order  made  by  the  court  therein.    A 
^      /-        deposit  of  the  amount  of  the  judgment,  including  all  costs  appealed  from, 
•  7  ^^  or  of  the  value  of  the  property,  including  all  costs  in  actions  for  the  re- 
.  ^  ^      covery  of  specific  personal  property,  with  the  justice  or  judge,  is  equiv- 
I  (T^^      al en t  to  the  filing  of  the  undertaking;   and  in  such  cases  the  justice  or 
judge  must  transmit  the  money  to  the  clerk  of  the  County  Court,  to  be  by 
him  paid  out  on  the  order  of  the  court.     The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  five  days  after  the  filing  of  the  under- 
taking, and  unless  they   or  other  sureties    justify  before   the    justice 
or  judge  before  whom  the  appeal  is  taken,  within  five  days  thereafter, 
upon  notice  to  the  adverse  party,  to  the  amounts  stated  in  their  affi- 
davits, the  appeal  must  be  regarded  as  if  no  such  undertaking  had  been 
given. 

Undertaking,  941   et  seq.     Objections  to  till  next  day,  he  will  be  held  to  have  approv- 

the  undertaking  must  be  made  in  the  County  ed  it.    People  v.  Harris,  9  Cal.  672. 

Court,  or  they  will  not  be  listened  to  in  the  ,            . 

Supreme  Court.    Howard  v.  Harmon,  5  Cal.  Excepting   to   Buffldenoy  of  BuretiM. 

78.    The  County  Court,  where  the  appeal  is  The  mere  filing  of    an    exception  with  the 

taken^na>rf6,  and  not  for  delay,  will  always  justice  is  not   sufficient.    Jieynolds  v.  San 

permit    another    undertaking    to    be    filed.  Joaquin,  47  CaL  606. 

i'oulier  y- Stark   7  Cal    245;    Cunningham  v.         QuaUfioation  of  Bureties,  1057. 

Hopktna,  8  Cal.  33.     If  the  justice  receive  a 

bond,  and  do  not  mark  it  "not  approved"        Justification,  948. 

S^j       Bid.  (629.)  If  an  execution  be  issued,  on  the  filing  of  the  undertaking 

l^       staying  proceedings,  the  justice  or  jifdge  must,  by  order,  direct  the  officer 

/>5  K«^'  to  stay  all  proceedings  on  the  same.     Such  officer  must,  upon  payment  of 

'       ly    his  fees  for  services  rendered  on  the  execution,  thereupon  relinquish  all 

fd]\  property  levied  upon  and  deliver  the   same    to  the  judgment  debtor, 

i  ^  together  with  all  moneys  collected  from  sales  or  otherwise.  /  If  his  fees 

be  not  paid,  the  officer  may  retain  so  much  of  the  property  or  proceeds 

thereof  as  may  be  necessary  to  pay  the  same. 

/Jj^  980.  (367.)  Upon  an  appeal  heard  upon  a  statement  of  the  case,  the 

IV      County  Court  may  review  all  orders  affecting  the  judgment  appealed  from, 

/  ^  alTcTmay  set  aside  or  confirm,  or  modify,  any  or  all  of  the  proceedings 

subsequent  to  and  dependent  upon  such  judgment,  and  may,  if  necessary 

,    ^..    or  proper,  order  a  new  trial.     When  the  action  is  tried  anew,  on  appeal, 

•  J   the  trial  must  be  conducted  in  all  respects  as  trials  in  the  DigJagt  Court. 

*  ^  The  provisions  of  this  Code  as  to  changing  the  place  of  trial,  and  all  the 
provisions  as  to  trials  in  the  T)ip|frin>.  Court,  are  applicable  to  trials  on 
appeal  in  the  CgiuaJiy  Court.  For  a  failure  to  prosecute  an  appeal,  or 
unnecessary  delay  in  bringing  it  to  a  hearing,  the  County  Court,  after 
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notice,  may  order  the  appeal  to  be  dismissed^  Judgments  rendered  in 
the  County  Court  on  appeal  have  the  same  force  and  effect,  and  may  be 
enforced  in  the  same  manner,  as  judgments  in  actions  commenced  in  the 
I^ifitdfil'  Court. 


Ne^w  trial.  Upon  appeal  heard  upon  a 
statement  both  parties  come  before  the  court 
without  witnesses,  and  only  i>repared  to  dis- 
cuss the  questions  of  law.  If  it  turn  out  that 
a  new  trial  is  necessary,  the  court  orders  one 
to  take  place,  and  should  set  the  cause  down 
for  trial  at  some  convenient  time,  so  as  to 
allow  parties  to  produce  their  testimony.  The 
order  should  direct  the  new  trial  in  the  County 
Court.  People  v.  Freelon,  8  Cal.  518;  and  see 
976  ante.  | 

Transfer  to  District  Court  If  the  case 
is  not  within  the  jurisdiction  of  the  Justice's 
Court  to  try,  and  the  justice  has  improperly 


refused  to  certify  it  to  the  District  Court  (838), 
the  County  Court  should  do  so.  Cullen  v. 
Langridge,  17  Cal.  68. 

Dismissal.  A  failure  to  produce  in  the 
County  Court  a  duly  certified  copy  of  the 
docket,  etc.  (977),  entitles  the  respondent  to 
a  dismissal:  People  v.  Elkinsj  40  Cal.  647;  and 
the  County  Court  can  render  a  judgment  for 
costs  on  such  dismissal.  Blair  v.  Cummings^ 
39  Cal.  669.  The  appeal  can  only  be  dismissed 
"after  notice."  The  court  may  err  as  to  the 
len^h  or  kind  of  notice,  but  if  appellant  have 
notice  in  fact  the  dismissal  is  not  void.  People 
V.  Elkins,  40  Cal.  647. 


TITLE  XIV. 

OF  MISCELLANEOUS  PROVISIONS. 

Chapter    L  Proceedings  against  Joint  Debtors 989-994 

11.  Offer  of  the  Defendant  to  Compromise 997 

III.  Inspection  of  Writings 1000 

IV.  Motions  and  Orders 1000-1007 

V.  Notices,  and  Filing  and  Service  of  Papers 1010-1017 

VL  Of  Costs 1021-1039 

VII.  General  Provisions 1045-1059 


OHAPTEB  I.       • 

PBOCEEDINGS  AGAINST  JOINT  DEBTOBS. 


Sec.  989.  Parties  not  summoned  in  action  on 
joint  contract  may  he  summoned 
after  judgment. 

990.  Summons  in  tliat  case,  what  to  con-^ 
tain  and  how  served. 

99L  Affidavit  to  accompany  summons. 


Sec.  992.  Answer,  when  filed  and  what  it  may 
contain. 

993.  What  constitute  the  pleadings  in 

the  case. 

994.  Issues,  how  tried.    Verdict,  what 

to  be. 


889.  (368.)  When  a  judgment  is  recovered  against  one  or  more  of 
several  persons,  jointly  indebted  upon  an  obligation,  by  proceeding  as 
provided  in  section  414,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  though  they  had  been  originally  served  with  the  summons. 

indicated  by  this  chapter  must  be  adopted. 
Tay  V.  Hawley,  39  CaL  94. 


Joining  penons  aeveraUy  liable  upon 
instmment,  383. 

Snnunons  served  on  one  defendant  out  of 
several,  plaintiff  may  proceed  against  him 
alone,  414. 

Judgment  against  some  defendants,  pro- 
ceeding continuing  against  the  others,  579. 

Judgment,  aotion  on.  There  can  be  no 
action  on  a  judgment  a^inst  a  defendant  not 
served  in  the  former  action.    The  proceedings 


Joint  debtors.  Where  plaintiff  sued  three 
defendants  on  three  promissoir  notes,  two 
signed  by  defendant  Griffith  alone,  and  one 
signed  by  all  three  defendants — Griffith  had 
given  a  mortgage  to  secure  the  notes — Griffith 
alone  was  served,  it  was  held  that  the  others 
mieht  be  adjudged  bound  by  the  original 
judgment  to  the  extent  of  the  note  which  they 
signed.  Sneath  v.  Oriffin,  48  Cal.  438. 
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990.  (369.)  The  snmmons,  as  provided  in  the  last  section,  must  describe 
the  judgment  and  require  the  person  summoned  to  show  cause  why  he 
should  not  be  bound  by  it,  and  must  be  served  in  the  same  manner,  and 
returnable  within  the  same  time,  as  the  original  summons.  It  is  not  nec- 
essary to  file  a  new  complaint. 

Serrlce,  etc.,  of  aninmoiis,  410  et  seq. 

991.  (370.)  The  summons  must  be  accompanied  by  an  affidavit  of  the 
plaintiff,  his  agent,  representative,  or  attorney,  that  the  judgment  or  some 
part  thereof,  remains  unsatisfied,  and  must  specify  the  amount  due  thereon. 

992.  (371.)  Upon  such  summons,  the  defendant  may  answer  within  the 
time  specified  therein,  denying  the  judgment  or  setting  up  any  defense 
which  may  have  arisen  subsequently;  or  he  may  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  except  a  discharge 
from  such  liability  by  the  Statute  of  Limitations. 

Answer,  437  et  seq. 

993.  (372.)  If  the  defendant,  in  his  answer,  deny  the  judgment,  or  set 
up  any  defense  which  may  have  arisen  subsequently,  the  summons,  with 
the  affidavit  annexed,  and  the  answer,  constitute  the  written  allegations  in 
the  case;  if  he  deny  his  liability  on  the  obligation  upon  which  the  judg- 
ment was  recovered,  a  copy  of  the  original  complaint  and  ^i^dgment,  the 
summons,  with  the  affidavit  annexed,  and  the  answer,  constitute  such 
written  allegations. 

994.  (373.)  The  issues  formed  may  be  tried  as  in  other  cases;  but  when 
the  defendant  denies,  in  his  answer,  any  liability  on  the  obligation  upon 
which  the  judgment  was  rendered,  if  a  verdict  be  found  against  him,  it 
must  be  for  not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 

Trial.    By  jury,  600  et  seq. ;  by  the  court,  631  et  seq. ;  by  referee,  638  et  aeq. 


CHAPTER   n. 

OPFEB  OF  THE  DEFENDANT  TO  COMPROMISE. 
Section  997.  Proceedings  on  offer  of  tlie  defendant  to  compromise  after  suit  brought 

897.  (390.)  The  defendant  may,  at  any  time  before  the  trial  or  judg- 
ment, serve  npon  the  plaintiff  an  offer  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  to  the  effect  therein  specified.  If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof  within  five  days,  he 
may  file  the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk  must 
.thereupon  enter  judgment  accordingly.  If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
dence upon  the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs,  but  must  pay  the  defendant's  costs 

.  from  the  time  of  the  offer.      [Approved  March  24;  effect  July  1,  1874.] 

Judgment.  Can  be  entered  only  when  the  into  court,  the  judgment  should  be  for  plaint- 
offer  is  made  afUr  action  brought,  and  while  iff  for  the  amount  tendered,  and  for  defendant 
pending.  Craivi  v.  Hirshf elder ^  17  Cal.  584.  for  his  costs.  See  1030.  Curiae  v.  Abadk,  25 
Confession  of  judgment,  1132.  Where  a  Cal.  602.  A  defendant,  to  entitle  himself  to 
tender  is  made  of  the  full  amount  due  before  costs,  must  not  only  aver  a  tender,  but  that 
suit,  and  the  tender  is  kept  good  and  brought  he  has  always  been,  and  is,  ready  to  pay  the 
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sam  tendered,  and  the  money  must  be  brought 
into  court;  and  in  an  action  on  a  note,  and  to 
foreclose  a  mortga^  where  the  mortgagor  is 
made  defendant,  with  a  purchaser  from  him 
subsequent  to  the  mortgage,  the  latter  cannot 
offer  testimony  as  to  a  tender  by  the  mort- 
gagor, unless  he  pleads  it.  Bryan  v.  Maume, 
28CaL238. 


Tender.  Offer  in  writing  equivalent  to 
tender,  2074  A  tender  of  the  amount  due  on 
a  debt,  which  is  secured  by  mortgage  made 
after  the  debt  falls  due,  does  not  release  the 
lien,  but  it  probably  stops  the  running  of  the 
interest.  Himmelman  v.  FU^qxUrick,  50  Cal. 
650. 

Offer,  is  not  an  admission,  2078. 


CHAPTER    in. 

INSPECTION  OP  WRITINGS. 
Section  1000.  A  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc 

1000.  Any  court  in  which  an  action  is  pending,  or  a  jndge  thereof,  or  a 
county  jndge,  may,  upon  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy  of  entries  of  accounts  in  any  book,  or  of  any  document  or  paper  in 
his  possession,  or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  action,  or  the  defense  therein.  If  compliance  with  the 
order  be  refused,  the  court  may  exclude  the  entries  of  accounts  of  the  book 
or  the  document  or  paper,  from  being  given  in  evidence;  or  if  wanted  as 
evidence  by  tjie  party  applying,  may  direct  the  jury  to  presume  them  to 
be  such  as  he  alleges  them  to  be;  and  the  court  may  also  punish  the  party 
refusing,  for  a  contempt.  This  section  is  not  to  be  construed  to  prevent  a 
party  from  compelling  another  to  produce  books,  papers,  or  documents 

when  he  is  examined  as  a  witness.     [Approved  March  25;  effect  July  1,  1874.] 

Bacdudlng  evidence,  454  n.  « 

Gk>ntempt,  1209  et  seq. 

CHAPTER   IV. 

MOTIONS  AKD  OBDEBS. 


SEa  1003.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to 

he  given. 


Sec.  1006.  Transfer  of  motions  and  orders  to 
show  cause. 
1007.  Order  for  payment  of  money,  how 
enforced. 


1003.  (515.)  Every  direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an  order.  An 
application  for  an  order  is  a  motion. 

Notice  of  motion,  1005. 

Power  of  cotirt  to  compel  obedience  to 
orders  of  court  or  judge,  128,  S.  4. 

Court  commissioners'  poiMrers,  259. 

District  Comts  are  always  open  for  the 
purpose  of  hearing  and  determining  special 
proceedings  of  a  civil  nature,  motions  for  new 
trials,  motions  for,  and  to  dissolve  or  modify 
injunctions,  motions  to  set  aside  or  vacate  or- 
ders of  arrest  and  writs  of  attachment,  and 
for  the  entry  of  orders  and  judgments,  76. 

Cotintj  Comts  always  open  for  the  entry 
of  orders,  eta,  89. 


Order.  Made  without  notice  may  be  vacated 
without  notice,  937;  and  an  order  which  can 
be  made  at  chambers  can  be  vacated  at 
chambers.  Cobum  v.  PaciiU  L,  <fc  M.  Co.^  46 
Cal.  33.  If  an  order  whicn  is  required  to  be 
made  by  the  court,  is  entitled  ana  filed  in  the 
court,  and  bears  the  seal  of  the  court,  it  will 
not  be  considered  as  an  order  of  the  judge  at 
chambers,  because  the  words  "it  appearing  to 
me,"  are  used  in  it,  and  the  teatatwrn  clause 
says,  "In  witness  whereof,  I  have  hereunto  set 
my  hand."    OakB  v.  Rodgers,  48  Cal.  197. 

Orders,  repeated  appUoations  for,  pro- 
bibited,  182-3. 

Estoppel,  1908. 
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§§  1004-1007 


Motions  and  Orders, 


[Part  11,  Title  XIV, 


A 


1004.  (516.)  Motions  must  be  made  in  the  county  in^wliich  the  action 
is  pending,  or  in  an  adjoining  county  in  the  same  judicial  district.  Orders 
made  out  of  court  may  be  made  by  the  judge  of-  the  court  in  any  part  of 
the  State. 


Diatrict  Jadge,  JnriBdiotion  at  chambers. 
He  has  no  jurisdiction  to  entertain  motions  to 
strike  out  pleadings  or  parts  of  pleading  at 
qhambers.  The  general  rule  is,  tnat  all  judi- 
cial business  must  be  transacted  in  court, 
and  there  must  be  some  express  warrant  of 
the  statute  to  authorize  any  of  it  to  be  trans- 


acted at  chambers.  Larco  y.  C<isaneuava,  30 
Cal.  560;  Loomis  v.  Andrews,  49  CaL  239;  and 
see  165-7,  176,  ante. 

Court  GomtTii— ioner,  power  to  hear  and 
determine  ex  parte  motions  for  orders  and 
writs,  259. 


^1006.  (517.)  When  a  written  notice  of  a  motion  is  necessary,  it  must  >^^^ 
•  -»-/     be  given,  if  the  court  is  held  in  the  same  r|jf|[rinf  with  both  parties,  fiv*e  ^^  ^ 
days  before  the  time  appointed  for  the  hearing;  otherwise,  ten  days.     ..^  f\ 
>  ^  /?  When  the  notice  is  served  by  mail,  the  number  of  days  before  the  hearing  CaH^^ 
must  be  increased  one  day  for  every  twenty-five  miles  of  distance  between 
the  place  of  deposit  and  the  place  of  service;  such  increase,  however,  not  to 
exceed  in  all  ninety  days;  but  the  court,  or  judge,  or  county  judge,  may 
prescribe  a  shorter  time. 

is  less  than  the  five  days  required  for  notice 
by  the  statute,  the  order  and  the  issuing  of 
the  commission  are  ^uivalent  to  an  order 
shortening  the  time.  The  commission  to  take 
a  deposition  need  not  state  on  its  face  that 
the  person  to  whom  it  issued  was  a  jud^  or  a 
justice  of  tbe  peace.  The  presumption  is, 
that  in  granting  the  commission,  the  judge 
who  ordered  it  performed  his  duty,  and  m- 
rected  it  to  a  person  who  was  qualified  to  exe- 
cute it.     Ddm^mann  v.  WhiU,  48  CaL  440. 


Notice  of  motion.  Must  specify  the  points 
upon  which  the  motion  will  be  made.  Freeborn 
V.  Olazevy  10  Cal.  338.  Time  required  for  no- 
tice of  motion  in  Supreme  Court,  129  n.,  p.  68. 
If  notice  of  motion  for  an  injunction  is  ^ven 
only  a  few  hours  beforejiand,  the  order  wiU  bo 
deemed  as  having  been  made  without  notice 
if  the  defendants  have  not  appeared  on  it. 
John^ion  v.  Wide  West  M.  Co.,  22  Cal.  479.  Va- 
cating order  made  without  notice,  937.  Notice 
of  motion  must  be  in  writing,  1010.  The 
court  said  they  were  not  satisfied  that  a 
verbal  notiee  of  motiofi  for  a  new  trial  given 
in  open  court,  entered  in  the  minutes  of  the 
clerk,  could  properly  serve  as  a  substitute  for 
the  notice  contemplated  by  the  statute.  If  it 
could,  then  it  should  contain  all  the  substan- 
tive elements  of  the  statutory  notice,  and 
should  be  brought  to  the  attention  of  the 
party  entitled  to  notice,  and  all  this  should 
appear,  by  proper  entry,  in  the  minutes  of 
the  court.  Plateau  v.  Lubeck,  24  Cal.  365; 
Borland  v.  Thornton,  12  Cal  441.  In  an  ap-« 
plication  for  a  commission  to  take  the  deposi- 
tion of  a  witness  residing  out  of  the  State,  it 
.is  sufficient  to  serve  on  the  opposite  party 
copy  of  the  order  of  the  court,  or  judge,  re- 
quiring the  party  to  show  cause,  on  a  day 
named,  why  a  commission  should  not  issue. 
No  other  notice  is  required.   If  the  day  named 


Counter  affidavits,  tfene  to  file.  Diis  is  in 
the  discretion  of  the  court.  BusseU  v.  Mann,  22 
Cal.  131. 

Order  to  show  cauae  must  be  served,  or 
an  order  made  thereon  will  be  erroneous. 
VaUejo  V.  Green,  16  CaL  160. 

Sendoe,  1010  et  seq. 

Distance.  The  distance  is  a  question  of 
fact  to  be  determined  by  proof.  Tlie  law  fix- 
ing the  distance  from  the  different  county 
seats  to  the  capital.  State  prison,  and  asylum, 
refers  only  to  tne  distances  for  which  mileage 
shall  be  allowed  to  sheriffs,  county  treasuren, 
etc.,  and  has  no  application  to  the  service  of 
legal  notices.    Neety  v.  Naglee,  23  Cal.  152. 


1006.  (518.)  When  a  notice  of  motion  is  given,  or  ap  order  to  show  cause 
is  made  returnable  before  a  judge  out  of  court,  and  at  the  time  fixed  for 
the  motion,  or  on*the  return  day  of  the  order,  the  judge  is  unable  to  hear 
t!he  parties,  the  matter  may  be  transferred  by  his  order  to  some  other 
judge,  before  whom  it  might  originally  have  been  brought. 

1007.  Whenever  an  order  for  the  payment  of  a  sum  of  money  is  made  by  a 
court,  pursuant  to  the  provisions  of  this  Code,  it  may  be  enforced  by  exe- 
cution in  the  same  manner  as  if  it  were  a  judgment. 

ZSzeoution,  681  et  seq. 
Contempt,  1209  et  seq. 
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Chap.  V.]  NOTICES:  FttING:  SERVICE.  §§  1010-1013 

CHAPTER  V. 

NOTICES,  AND  FILING  AND  SEBVICE  OP  PAPERS. 


Sec.  K)10.  Notices  and  papers,  how  served. 
101  r.  When  and  how  served. 

1012.  Service  by  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.      Notices   after   ap- 

pearance. 


Sec.  1016.  Service  on  non-residents.  Where 
a  party  has  an  attoniey,  serrice 
shall  be  on  such  attorney. 

1016.  Preceding  provisions  not  to  apply 

to  proceeaing  to  bring  party  into 
contempt. 

1017.  Service  by  telegraph. 


1010.  (519.)  Notices  must  be  in  writing,  and  notices  and  other  papers 
Pm^  may  be  served  upon  the  party  or  attorney  in  the  manner  prescribed  in  this 
(             Chapter,  when  not  otherwise  provided  by  this  Code. 

Bpanith  langnage,  proceedings  in,  185,  1056. 
Abbreviations  and  nnmerals,  186. 

1011.  (520.)  The  service  may  be  personal,  by  delivery  to  the  party  or 
attorney  on-  whom  the  service  is  required  to  be  made,  or  it  may  be  as 
follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his 
office,  by  leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  with 
a  person  having  charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morning  and  six  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  or  if  it  be  not  open  so  as 
to  admit  of  such  service,  then  by  leaving  them  at  the  attorney's  residence, 
with  some  person  of  suitable  age  and  discretion;  and  if  his  residence  be 
not  known,  then  by  putting  tife  same,  inclosed  in  an  envelope,  into  the 
post-office,  directed  to  such  attorney; 

2.  Jit  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other  paper 
at  his  residence,  between  the  hours  of  eight  in  the  morning  and  six  in  the 
evening,  with  some  person  of  suitable  age  and  discretion;,  and  if  his  fesi- 
dence  be  not  known,  by  putting  the  same,  inclosed  in  an  envelope,  into  the 
post-office,  directed  to  such  party. 

Attorney.   If  party  has,  notices,  etc.,  must  comply  with  this  section,  the  affidavit  must 

be  served  upon  him,  1015.   Accepting  service,  show  that  aU  the  requirements  of  it  have  been 

283  n.  complied  Tidth.,  Boll  v.  SmUk,  32  CaL  476. 

Sheriff's  duties,  262  n.     On  ap-  An  affidavit  stating  that  affiant  **left  a  true 


peal  from  an  order  den^ring  a  new  trial,  the  copy  of  the  notice"  at  the  office  of  Crane  and 

record  must  contain  evidence  of  the  service,  ^oy^i  ^be  attorneys  for  the  defendant,  was  not 

or  it  must  clearly  appear  to  have  been  waived,  sufficient.     Oallardo  y.  A.  P.  T.  C-o.,  49  Cal. 

A  memorandum  signed  by  the. person  serving  511.     The  fact  that  the  party  to  be  served  is 

(not  being*  the  sheriff),  is  not  evidence  of  ser-  absent  from  the  State,  does  not  dispense  with 

vice.    Calderwood  v.  Brooks,  28  CaL  153.     To  service.  Eckstein  v.  CaldeniDOod,  34  CaL  660. 

1012.  (521.)  Service  by  mail  may  be  made,  where  the  person  making 
the  service,  and  the  person  on  whom  it  is  to  be  made,  reside  or  have  their 
offices  in  different  places,  between  which  fhere  is  a  regular  communica- 
tion by  mail.     [Approved  March  24;  effect  July  1,  1874.] 

Sorviceby  mall.    This  is  good  only  where  People  v.  Alameda  T,  Co,,  30  Cal  184.    The 

the  person  making  the  service,  and  the  person  *'  person  making  the  seirice,"  is  the  attorney, 

on  whom  it  is  to  £«  made,  reside  or  have  their  or  party  giving  the  notice,  etc.,  and  not  the 

offices  iu    different   places,  between   which  process  server.    Moore  v.  Besse,  35  Cal.  186. 
there  is  a  regular  communication  by  mail. 

1013.  (522.)  In  case  of  service  by  mail  the  notice  or  other  paper  must 
be  deposited 'in  the  post-office,  addressed  to  the  person  on  whom  it  is  ta 
be  served,  at  his  office  or  place  of  residence,  and  the  postage  paid.    The 
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§§  1014-1015 


Appearance,  Etc. 


[Part  II,  Title  XIV, 


service  is  complete  at  the  time  of  the  deposit,  but  if  within  a  giyen  nnm- 
ber  of  days  after  such  service  a  right  may  be  exercised,  or  an  act  is  to  be 
done  by  the  adverse  party,  the  time  within  which  such  right  may  be  ex- 
ercised or  act  be  done,  is  extended  one  day  for  every  twenty-five  miles 
distance  between  the  place  of  deposit  and  the  place  of  address,  such  ex- 
tension, however,  not  to  exceed  ninety  days  in  all.     [Approved  March  24;  effect 

Julyl,  1874.] 

acting  under  the  direction  of  the  party,  or  hia 
attorney,  would  be  sufficient,  but  it  must  set 
forth  all  the  facts  showing  a  compliance  with 
the  statute.  Moore  v.  Bes^t,  35  CaJ.  186. 


Distanoe,  1006  and  notes. 

Proof  of  service  by  mail.  The  certificate 
of  the  sheriff,  or  the  admission  of  the  adver- 
sary, is  sufficient.    An  affidavit  by  a  person 


1014.  (523.)  A  defendant  appears  in  an  action  when  he  answers,  de- 
murs, or  givep  the  plaintiff  written  notice  of  his  appearance,  or  when  an 
attorney  gives  notice  of  appearance  for  him.  After  appearance,  a  defend- 
ant or  his  attorney  is  entitled  to  notice  of  all  subsequent  proceedings  of 
which  notice  is  required  to  be  given.  But  where  a  defendant  has  not 
appeared,  service  of  notice  or  papers  need  not  be  made  upon  him  unless 
he  is  imprisoned  for  want  of  bail. 

of  motion,  etc.,  the  purpose  of  which  is  not 
to  give  notice  of  appearance.  Ste^mbaeh  v.  Leesey 
27  Cal.  299;  Deideskeimer  v.  i?rotm,  8Cal.  340; 
Qlidden  v.  Packard,  28  CaL  651  (a  case  of 
notice  of  motion  to  dissolve  an  attachment 
irregularly  issued);  DougloM  v.  P.  M.  Co.,  4 
CaL  305  (a  special  api)earance  for  the  pur- 
pose of  moving  to  set  aside  a  default  ana  to 
dismiss  for  want  of  jurisdiction);  Ora^  v. 
IlaweSf  8  Cal.  569.  A  defendant  has  a  right 
to  appear  for  the  special  purpose  of  movinji^ 
to  dismiss  a  defective  summons;  and  if  the 
court  denies  the  motion,  a  general  appearance 
afterwards  and  an  answer  do  not  waive  the 
right  or  cure  the  error.  Lyman  v.  MHUm,  44 
Cal.  631.  A  notice  that  defendant  appears 
for  the  sole  purpose  of  moving  to  quasn  the 
summons,  is  a  sufficient  appearance  to  entitle 
him  to  he  heard  on  the  motion.  Lander  v. 
Fleming,  47  Cal.  614.  A  party  who  appeatB 
and  contests  a  motion  cannot  oojecton  appeal 
that  no  notice  of  motion  was  served  on  him. 
Reynolds  v.  HarrU,  14  Cal.  677.  Power  of 
attorney  to  hind  client,  283  n.,  1015.  Ac- 
cepting service,  283  n.,  1015.  An  answer 
does  not  waive  the  benefit  of  an  exception  by 
defendant  to  an  order  denying  a  motion  by 
him  to  set  aside  the  service  of  a  summons. 
Kent  V.  West,  50  CaL  185. 


Appearance  of  defendant,  equivalent  to 
personal  service  of  summons  and  copy  of  com- 
plaint, 416.  Waiver  of  issuance  of  summons 
oy  appearing  and  answering  or  demurring, 
406.  Suydam  v.  FUeher,  4  C^  281.  This  ap- 
plies to  a  citation  from  the  Probate  Court  m 
proceedings  relating  to  an  estate.  Abila  v. 
FadUla,  14  CaL  105;  Estate  of  Johnson  v,  Ty- 
son, 45  Cal.  257.  Putting  in  an  answer  is  an 
appearance.  Hayes  v.  Shattitck,  21  Cal.  55. 
Hut  an  answer  inadvertently  made  to  include 
a  defendant  by  the  use  of  the  general  term 
"defendants"  when  the  attorneys  only  in- 
tended to  answer  for  the  other  defendant,  was 
held  no  appearance  by  the  defendant  inad- 
vertently included,  the  mistake  having  been 
Sromptly  corrected  by  motion  and  order. 
^orbea  v.  Hyde,  31  CaL  346.  A  notice  signed 
by  attorneys,  and  filed  with  the  clerk  after  a 
complaint  has  been  filed,  stating  that  '*we 
have  been  retained  by,  and  hereby  appear  for, 
the  above-named  defendant,  in  the  above- 
entitled  action,"  is  a  sufficient  appearance  of 
the  defendant,  and  is  a  waiver  oi  summons; 
and  judgment  by  default  may  be  entered  if 
pleadings  are  not  filed  in  the  proper  time. 
J>yer  v.  North,  44  Cal.  167.  The  words  *' an- 
swers" and  ''demurs"  are  words  of  enumera- 
tion, and  the  court  cannot  interpolate  notices 


1015.  (524.)  When  a  plaintiff  or  a  defendant,  who  has  appeared,  resides 
out  of  the  State,  and  has  no  attorney  in  the  action  or  proceeding,  the  ser- 
vice may  be  made  on  the  clerk  for  him.  But  in  all  cases  where  a  party 
has  an  attorney  in  the  action  or  proceeding,  the  service  of  papers,  when 
required,  mast  be  upon  the  attorney  instead  of  the  party,  except  of  sub- 
poenas, of  writs,  and  other  process  issued  in  the  suit,  and  of  papers  to  bring 
him  into  contempt. 

Attorney,  power  of  to  bind  client,  accept 
service,  etc.,  283  n.  Where  a  defendant  was 
served  out  of  the  State,  and  an  attorney  then 
with  him  signed  and  transmitted  a  document 
that,  as  defendant's  attorney,  he  admitted 
service,  and  authorized  a  judgment  to  be 


taken  as  prayed,  this  was  held  sufficient  as  & 
voluntary  appearance.  Foote  v.  Richmond,  42 
CaL  439.  Acceptance  of  service  of  an  answer 
waives  a  default.  Uestres  v.  Ctements,  21  CaL 
426.- 
Service,  how  effiocted,  1011. 
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§§1016-1021 


1016.  (519.)  The  foregoing  proyisions  of  this  chapter  do  not  apply  to 
the  service  of  a  summons  or  other  process,  or  of  any  paper  to  bring  a  party 
into  contempt. 

1017.  Any  summons,  writ,  or  order  in  any  civil  suit  or  proceeding,  and 
all  other  papers  requiring  service,  may  be  transmitted  by  telegraph  for 
service  in  any  place,  and  the  telegraphic  copy  of  such  writ,  or  order,  or 
paper  so  transmitted,  may  be  served  or  executed  by  the  officer  or  person 
to  whom  it  is  sent  for  that  purpose,  and  returned  by  him,  if  any  return  be 
requisite,  in  the  same  manner,  and  with  the  same  force  and  effect  in  all 
respects,  as  the  original  thereof  might  be  if  delivered  to  him,  and  the 
officer  or  person  serving  or  executing  the  same  has  the  same  authority, 
and  is  subject  to  the  same  liabilities,  as  if  the  copy  were  the  original.  The 
original,  when  a  writ  or  order,  must  also  be  filed  with  the  court  from  which 
it  was  issued,  and  a  certified  copy  thereof  must  be  preserved  in  the  tele- 
graph office  from  which  it  was  sent.  In  sending  it,  either  the  original  or 
the  certified  copy  may  be  used  by  the  operator  for  that  purpose.  When- 
ever any  document  to  be  sent  by  telegraph  bears  a  seal,  either  private  or 
official,  it  is  not  necessary  for  the  operator,  in  sending  the  same,  to  tele- 
graph a  description  of  the  seal,  or  any  words  or  device  thereon,  but  the 
same  may  be  expressed  in  the  telegraphic  copy  by  the  letters  ''L.  S.,'*  or 
by  the  word  "seal." 

CHAPTEB  VI. 


OF  COSTS. 


Sec.  1021.  Compensation  of  attorneys.  Costs 

to  parties. 
When  allowed  of  course  to  plaintiff. 
Several  actions  brought  on  a  sin- 
gle cause  of  action  can  carry 

costs  in  but  one. 
Defendant's  costs  must  be  allowed 

of  course,  in  certain  cases. 
Costs,  when  in  the  discretion  of 

the  court 
When  the  several  defendants  are 

not  united  in  interest,  costs  may 

be  severed. 
Costs  of  appeal  discretionary  with 

the  court,  in  certain  cases. 
Referee's  fees. 
Continuance,  costs  maybe  imposed 

as  condition  of. 
Costs  when  a  tender  is  made  before 

suit  brought. 


1022. 
1023. 


1024. 
1025. 
1026. 

1027. 

1028. 
1029. 

1030. 


Sec. 


1031.  Costs  in  action  by  or  against  an 

administrator,  etc. 

1032.  Costs  in  a  review  other  than  by 

appeal. 

1033.  Filing  of  and  affidavit  to  bill  of 

costs. 

1034.  Costs  on  appeal,  how  claimed  and 

recovered. 

1035.  Interest  and  costs  must  be  included 

by  the  clerk  in  the  judgment. 

1036.  When  plaintiff  is  a  non-resident  or 

foreign   corporation,  defendant 
may  require  security  for  costs. 

1037.  If  such  security  be  not  given,  the 

action  may  be  dismissed. 

1038.  Costs  when  State  is  a  party. 

1039.  Costs  when  county  is  a  party. 


10521.  (494.)  The  measure  and  mode  of  compensation  of  attorneys  and 
counselors  at  law  is  left  to  the  agreement,  express  or  implied,  of  the 
parties;  but  parties  to  actions  or  proceedings  are  entitled  to  costs,  and 
disbursements,  as  hereinafter  provided. 

part  of  the  relief  granted,  and  without  which 
the  relief  would  be  nugatory.  In  the  case  of 
a  series  of  acts  to  be  performed  at  short  inter- 
vals through  a  lon^  period  of  time,  if  the 
party  charged  with  the  obligation  should  con- 
tumaciously refuse  on  each  successive  occasion 
to  perform  the  required  act,  and  thereby  im- 
pose on  the  opposite  party  the  necessity  on 
each  separate  occasion  of  employing  counpel 
to  compel  a  performance,  a  court  of  equity 


Attorneys'  and  oounselorB'  fees,  275  n. 
In  the  absence  of  agreement  to  the  contrary, 
attorneys*  retai\iing  fees  are  to  be  paid  before 
the  services  are  rendered.  CavUlaud  v.  Yale, 
3  Cal.  1 10.  As  to  counsel  fees  recoverable  as 
damages,  941  n.  The  Supreme  Court  said  that 
although  the  general  rule  was  that  counsel 
fees  were  not  recoverable  as  costs  by  a  suc- 
cessful part^f  there  might  be  cases  where  a 
court  of  equity  would  award  counsel  fees  as  a 
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would  award  counsel  fees  as  a  part  of  the 
costs,  not  onl^  with  a  view  to  the  contumacy 
of  the  party  in  default,  but  for  the  further 
reason  that  otherwise  the  relief  granted  might 
be  wholly  ineflfectuaL  The  successive  counsel 
fees  might,  in  some  cases,  absorb  the  whole 
or  so  much  of  the  subject-matter  of  the  liti- 
gation as  practically  to  defeat  the  ends  of  jus- 
tice. But  unless  tue  party  has  acted  oppres- 
sively, or  the  like,  such  allowance  of  counsel 
fees  must  not  be  made;  and  when  made,  it 
must  be  shown  that  they  are  reasonable. 
WiUiaM8  v.  McDougall,  39  Cal.  85. 

Uen  of  attorney.  An  attorney  has  a  lien 
for  his  costs  upon  a  judgment  recovered  by 
him,  which  may  be  enforced  upon  giving  no- 
tice to  the  adverse  party  not  to  pay  the  judg- 
ment until  the  amount  of  the  costs  be  paid; 
and  in  some  cases,  where  there  has  been  col- 
lusion between  the  parties  to  cheat  the  attor- 
ney, the  court  has  required  the  client  to  satisfy 
them.  But  this  practice  is  confined  to  some 
fixed  and  certain  amount,  allowed  to  an  attor- 
ney by  statute,  and  is  not  extended  to  cases 
where  an  attorney  or  counselor  claims  a  quan- 
tum meruit  compensation  for  his  services.  In 
this  StAte,  we  have  no  statute  giving  costs  to 
attorneys,  and  they  must  consequently  recover 
for  their  services  in  the  ordinary  mode.  JBx 
parte  Kyle^  I  Cal.  332.  Where  plaintiff  enters 
satisfaction  of  a  judgment,  the  attorney  has 
no  right  to  disturb  it.  Man^ld  v.  Dorland,  2 
Cal.  509.  Both  these  decisions  Approved. 
RuMtU  V.  Conway,  II  CaL  103. 

Maintenance.  The  offense  of  maintenance 
does  not  exist  as  a  part  of  the  common  law. 
There  is  no  statute  upon  the  subject  in  this 
State.  Mathewsan  v.  Fitch,  22  Cal.  95. 

Foreoloenre,  counsel  fees  on,  726  n.;  1500. 

San  Francisco,  percentage  in.  By  S.  6 
of  an  act  to  regulate  fees  in  the  city  and 
county  of  San  Francisco,  approved  February 
9,  1866  (Stats.  1866,  p.  66),  the  prevailing 
party  shall  be  allowed  five  per  cent,  on  the 
amount  recovered,  together  with  any  sum  by 
him  so  paid  in  a  cause  as  costs  and  disburse- 


ments, to  be  included  in  the  judgment  against 
the  adverse  party;  provided,  said  five  per  cent, 
shall  be  allowed  only  in  litigated  cases;  and 
provided  further,  that  said  percentage  shall  not 
oe  allowed  to  exceed  the  sum  of  f  100  on  any 
one  judgment.  There  is  no  constitutional 
objection  to  this  law:  Corwin  v.  Ward,  35  CaL 
198;  and  it  is  still  in  force.  WhUaker  v.  ffaynes, 
49  CaL  596. 

Eminent  domain,  costs,  1255.  Action  on 
fencing-bond,  counsel  fees,  1251. 

Mechanics' liens.  Costs  and  counsel  fees, 
1195. 

Peutition.  Costs  and  counsel  fees,  768, 
796,  798,  801. 

Probate  matters.  Attorneys*  fees,  1718. 
Costs  as  to  homestead,  etc.,  1485;  revocation 
of  probate,  1332. 

Receiver,  attorney  for,  fee,  568  n. 

Trust  fond,  attorneys'  fee  ont  ol      In 

proceedings  for  the  sale  of  property  belonging 
to  religious  or  charitable  corporations  (C.  C, 
598),  the  order  should  include  a  provision  that 
"costs  of  the  litigation  in  the  cause  be  paid 
out  of  the  trust  fund,  and  that  the  court  be- 
low allow  to  the  appellants  a  reasonable  coun- 
sel fee,  to  be  paia  out  of  said  trust  fund." 
Alemany  v.  Wensinger,  40  CaL  289. 

EUiorthand  reporters*  fees,  271. 

Indemnity  on  lost  negotiable  instrument. 

Costs,  426  n.,  p.  162. 

Married  woman.  Plaintiff  or  defendant 
is  not  exempt  from  costs  when  unsuccessf uL 
Leonard  v,  Tovmaend,  26  CaL  443. 

Executor,  etc.  Costs  in  actions  a^ainist, 
1509;  on  reference,  1508;  when  claim  allowed 
in  part,  1503;  action  by  executor  against 
estate,  1510;  winding-up  estate,  1616. 

AppeaL  The  proper  mode  of  correcting  an 
error  as  to  costs  allowed  is  appeal  from  the 
judgment.  Stevenson  v.  SmMJi,  28  Cal.  105. 


1022.  (495.)  Costs  are  allowed  of  course  to  the  plaintiff,  upon  a  judg- 
ment in  his  favor,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal  property,  where 
the  value  of  the  property  amounts  to  three  hundred  dollars  or  over;  such 
value  shall  be  determined  by  the  jury,  court,  or  referee  by  whom  the 
action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when  plaintiff 
recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine. 


Personal  property,  action  for.  Where 
the  jury,  hy  their  verdict,  awarded  to  plaint- 
iff ail  the  property,  except  certain  articles 
which  they  valued  at  $240,  and  the  value  of 


that  which  was  awarded  to  plaintiff  was 
agreed  at  ^700,  *the  balance  beinff  $460,  it 
was  held  that  plaintiff  was  entitlea  to  costs. 
Bohr  V.  MeCaig,  33  Cal.  309. 
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Dam  ages.     In  an  action  for  damages  for  Generally.    Though  the  plaintiff  do  not 

diverting   water   where   an  injunction   was  recover  the  whole  of  his  demand,  yet  if  he 

claimed,  and  the  action  was  brought  to  try  brin^  himself  within  the  i)roW8ions  of  this 

the  right  to  the  use  of  the  water,  the  court  section,  he  is  entitled  to  his  costs.    Havens 

held  a  verdict,  though  for  less  than  the  statu-  v.  Dale,  30  CaL  547;  Lawton  v.   Gordon,  37 

tory  amount,  would  enable  the  court  to  grant  CaL  207. 
costs  in  its  discretion.  Marius  v.  BiekneU,  10 

Cal  217;  Emnond  v.  Chew,  17  Cal.  339.    See  Difloretlon  to  grant  costs,  1025,  1027. 
1025  post. 

1023.  (496.)  When  several  actions  are  brought  on  one  bond,  undertak- 
iDg,  promissory  note,  bill  of  exchange,  or  other  instrument  in  writing,  or 
in  any  other  case  for  the  same  cause  of  action,  against  several  parties  who 
might  have  been  joined  as  defendants  in  the  same  action,  no  costs  can  be 
allowed  to  the  plaintiff  in  more  than  one  of  such  actions,  which  may  be 
at  his  election,  if  the  party  proceeded  against  in  the  other  actions  were, 
at  the  commencement  of  the  previous  action,  openly  within  this  State; 
but  the  disbursements  of  the  plaintiff  must  be  allowed  to  him  in  each 
action. 

1024.  (497.)  Costs  must  be  allowed  of  course  to  the  defendant  upon  a 
judgment  in  his  favor  in  the  actions  mentioned  in  section  1022,  and  in 
special  proceedings. 

1025.  (498.)  In  other  actions  than  those  mentioned  in  section  1022, 
costs  may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned  between 
the  parties,  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court; 
but  no  costs  can  be  allowed  in  an  action  for  the  recovery  of  money  or 
damages,  when  the  plaintiff  recovers  less  than  three  hundred  dollars,  nor 
in  an  action  to  recover  the  possession  of  personal  property,  when  the 
value  of  the  property  is  less  than  three  hundred  dollars. 

"Recovery,"  eto.     This  means  the  dam-  Denio,  173.     Costs  are  an  incident   to  the 

aces  assessed  by  the  jury  eo  nomine,  exclusive  judgment,  to  be  taxed  by  the  clerk  of  the 

of  costs.    Shay  v.   Tuolumne  Co.,^  6  Cal.  286;  court,  and  cannot  be  given  by  the  jury  by 

Van  Home  v.  Petrie  et  al.,  2  Caine's  R.  213;  wav  of  damages.     Shay  v.   Tuolumne  Co.,  6 

and  The  Supervisors  qf  Onondaga  v.  Briggs,  3  Cal.  286. 

1026.  (499.)  When  there  are  several  defendants  in  the  actions  men- 
tioned in  section  1022,  not  united  in  interest,  and  making  separate 
defenses  by  separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor. 

Several  defendants.     It  is  said  they  are     been  but  one  defendant.    Rice  v.  Leonard,  5 
not  all  entitled  to  recover  separate  costs,  but     Cal.  61;  and  see  1023. 
can  only  recover  jointly  as  tnough  there  had 

1027.  (500.)  In  the  following  cases  the  costs  of  appeal  is  in  the  discre- 
tion of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Modification  of  judgment,  45  n.,  p.  31.  Cal  51.    Where  the  Supreme  Court  modifies 

Where  a  judgment  in  plaintifl:''s  favor  was  af-  the  judgment  below  for  an  apparent  error, 

firmed  in  part  and  reversed  in  part,  on  appeal  by  which  the  counsel  for  appellant  might  have 

defendant,  court  gave  plaintiff  (respondent)  the  corrected  below  by  specific  motion,  the  court 

costs  in  court  below,  and  defendant  (appel-  will  not  tax  the  costs  to   the  respondent, 

lant)  the  costs  of  appeal.    Cole  v.  Swanston,  1  Cassin  v.  Marshall,  18  Cal.  693. 

1028.  (504.)  The  fees  of  referees  are  five  dollars  to  each  for  every  day 
spent  in  the  business  of  the  reference;   but  the  parties  may  agree,  in 
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writing,  upon  any  other  rate  of  compensation,  and  thereupon  such  rates 
shall  be  allowed. 

1029.  (505.)  When  an  application  is  made  to  a  court  or  referee  to  post- 
pone a  trial,  the  payment  of  costs  occasioned  by  the  postponement  may 
be  imposed,  in  the  discretion  of  the  court  or  referee,  as  a  condition  of 
granting  the  same. 

1030.  (506.)  When,  in  an  action  for  the  recovery  of  money  only,  the 
'    ^  '    «    defendant  alleges  in  his  answer  that  before  the  commencement  of  the 

*"  action  he  tendered  to  the  plaintiff  .the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court,  for  plaintiff,  the  amount  so  tendered,  and 
the  allegation  be  found  to  be  true,  the  plaintiff  cannot  recover  costs,  but 
must  pay  costs  to  the  defendant. 

Offer  to  oompromise,  997. 
Deposit  In  court,  612r^,  2104. 

1031.  (507.)  In  an  action  prosecuted  or  defended  by  an  executor,  admin- 
istrator, trustee  of  express  trust,  or  a  person  expressly  authorized  by 
statute,  costs  may  be  recovered  as  in  action  by  and  s^ainst  a  person  pros- 
ecuting or  defending  in  his  own  right;  but  such  costs  must,  by  the  judg- 
ment, be  made  chargeable  only  upon  the  estate,  fund,  or  party  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  or  defendant, 
personally,  for  mismanagement  or  bad  faith  in  the  action  or  defense. 

Fond,  costs  payable  out  ol^  1021  n. 

» 

Executor  or  administrator,  costs  awarded  against,  160S-9. 

1032.  (508.)  When  the  decision  of  a  court  of  inferior  jurisdiction  in  a 
special  proceeding  is  brought  before  a  court  of  higher  jurisdiction  for  a 
review,  in  any  other  way  than  by  appeal,  the  same  costs  must  be  allowed 
as  in  cases  on  appeal,  and  may  be  collected  by  execution,  or  in  such  man- 
ner as  the  court  may  direct,  according  to  the  nature  of  the  case. 

1033.  (510.)  The  party  in  whose  favor  the  judgment  is  rendered,  and 
who  claims  his  costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse 
party,  within  five  days  after  the  verdict  or  notice  of  the  decision  of  the 
court  or  referee — or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then,  before  such  entry  is  made — a  memorandum  of  the  items 
of  his  costs  and  necessary  disbursements  in  the  action  or  proceeding,  which 
memorandum  must  be  verified  by  the  oath  of  the  party,  or  his  attorney  or 
agent,  or  by  the  clerk  of  his  attorney,  stating  that  to  the  best  of  his  knowl- 
edge and  belief  the  items  are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  days  after  notice  of  filing  of  the 
bill  of  costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in  which 
the  judgment  was  rendered,   or  by  the  judge  thereof    at   chambers. 

[Approved  March  24;  effect  July  1,  1874.] 

Witnesses.    A,  party  is  entitled  to  tax  as  the  time  limited,  was  held  to  have  waived  kb 

costs  the  fees  of  wituesses  subpwnaed  by  him  right  to  costs,  whether  they  were  clerk's  or 

in  good  faith,  although  thev  were  not  sworn  6heriff''s  fees  or  other  costs;  and  in  the  absence 

on  the  trial.  JiandcUl  v.  Faihier^  41  Cal.  242.  of  such  memorandum,  the  clerk  had  uo  power 

Bhortiiand  reporter's  fees,  271.  *?  V'.^^"*^?  T^>  r**"®  judgment      U  the 

S9UWUMUU  •v^/v/.i^*  »  .««.,  *<  i.  clerk  8  and  sheriif's  fees  are  mserted  in  the 

-  Filing  costs.    A  party  who  failed  to  file     judgment  when  not  so  claimed,  the  judgment 
with  the  clerk  a  memorandum  of  costs  within     is  so  fur  a  nullity,  and  may  be  attacked  col> 
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laterally;  and  it  was  held  that  the  New  York 
casefi  did  not  apply,  hecause  there,  costs  were 
taxed  by  the  clerK  on  notice  to  the  adverse 
party;  out  as  no  time  Is  fixed  within  which  the 
notice  mnst  be  given,  the  costs  were  not 
waived  bv  failure  to  give  it.  Ohapiny,  Broder, 
16  Cal.  46a. 

Appeal,  ooets  on.  This  section  does  not 
apply  to  costs  on  appeal,  1034.  Oray  v.  Pal- 
mer, 11  Cal.  341. 

New  triaL  Costs  of  first  trial  Where  the 
judgment  below  is  reversed  on  appeal,  arid  a 
new  trial  had,  the  costs  of  the  first  trial  are 
part  of  the  final  bill  of  costs.  Viaherv,  Webster, 
13  CaL  58. 

Amendment  of  bUlfl  of  costs,  etc.,  473  n. 


Mistake  in  bill  of  costs.  If  a  new  trial  is 
granted  to  defendant  on  payment  of  plaintiff's 
costs  within  twenty  days,  and  there  is  an  er- 
ror in  the  bill  of  costs,  the  defendant  may, 
within  the  twenty  days,  tender  the  real  sum 
due  as  costs,  and  if  it  is  refused  move  to  retax 
the  costs  lufter  the  twenty  days  expire,  and  the 
court  may  retax  them  and  refuse  to  let  an  ex- 
ecution issue.  Higuerra  v.  Bemal,  46  Cal.  580. 

Retaxation.  The  party  complaining  must 
move,  in  the  District  Court,  to  retax,  and 
thus  obtain,  distinctly,  the  judgment  of  the 
court  of  original  jurisdiction  upon  the  di8|)uted 
items,  before  resort  can  be  had  to  a  higher ' 
tribunal,  939.  Ouy  v.  FrankUn,  5  Cal.  417. 
The  mere  fact  that  some  of  the  items  are  not 
legally  chargeable,  aifords  no  just  ground  for 
recalhng  the  execution,  or  denying  another. 
Meektr  v.  Harris,  23  CaL  286.     . 


1034.  (665.)  Whenever  costs  are  awarded  to  a  party  by  an  appellate 
court,  if  he  claims  such  costs,  he  must,  within  thirty  days  after  the  re- 
mittitur is  filed  with  the  clerk  below,  deliver  to  such  clerk  a  memorandum 
of  his  costs,  verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judgment. 

Bemittitnr,  etc.,  958.. 

1035.  (511.)  The  clerk  must  include  in  the  judgment  entered  up  by 
him,  any  interest  on  the  verdict  or  decision  of  the  court,  from  the  time  it 
was  rendered  or  made,  and  the  costs,  if  the  same  have  been  taxed  or  ascer- 
tained; and  he  must,  within  two  days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same  in  a  blank  left  in 
the  judgment  for  that  purpose,  and  must  make  a  similar  insertion  of  the 

costs  in  the  copies  and  docket  of  the  judgment. 

. 

Within  two  day 8w     Formerly  the  statute     that  he  could  not  do  so.  Chapin  v.  Broder,  16 
said  nothing  about  inserting  the  costs  after     CaL  419. 
the  entry  of  the  judgment;  and  it  was  held 


1086.  (512.)  When  the  plaintiff  in  an  action  resides  out  of  the  State,  or 
is  a  foreign  corporation,  security  for  the  costs  and  charges,  which  may  be 
awarded  against  such  plaintiff,  may  be  required  by  the  defendant.  When 
required,  all  proceedings  in  the  action  must  be  stayed  until  an  undertak- 
ing, executed  by  two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect 
that  they  will  pay  such  costs  and  charges  as  may  be  awarded  against  the 
the  plaintiff  by  judgment,  or  in  the  progress  of  the  action,  not  exceeding 
the  sum  of  three  hundred  dollars.  A  new  or  an  additional  undeitaking 
may  be  ordered  by  the  court  or  judge,  upon  proof  that  the  original  under- 
taking is  insufficient  security,  and  proceedings  in  the  action  stayed  until 
such  new  or  additional  undertaking  is  executed  and  filed. 

Qualification  of  anreties,  1057. 

ITotice  rBqulring  eeourity.   It  -would  seem 
that  an  order  stayingproceedings  should  ac 
company  the  notice.  Comstock  v.  Clemens,  11 


Resideiice,    198,   n.      Every    corporation 


very  properly 

cality.  Jenkins  v.  CaL  Stage  Co,,  22  Cal.  538. 

Undertaking,  941  n. 


Cal.  80. 


19 


1037.  (514.)  After  the  lapse  of  thirty  days  from  the  service  of  notice 
that  security  is  required,  or  of  an  order  for  new  or  additional  security, 

27  417 


§§  1038-1047 


General  Provisions. 


[Part  II,  Title  XIV, 


upon  proof  thereof,  and  that  no  undertaking  as  required  has  been  filed, 
the  court  or  judge  may  order  the  action  to  be  dismissed. 

DismiBsal.    It  is  too  late  to  ask  for  a  dismissal  after  judgment  for  defendant  Comatock  v. 
Clemens,  19  CaL  80. 

1038.  When  the  State  is  a  party,  and  costs  are  awarded  against  it,  they 
must  be  paid  out  of  the  State  treasury. 

Btate  does  not  give  aeouzity,  1068. 

1039.  When  a  county  is  a  party,  and  costs  are  awarded  against  it,  they 
must  be  paid  out  of  the  county  treasury. 

County  does  not  give  seonzity,  1058. 


CHAPTER  Vn. 

GENERAL    PBOYISIONS. 


Sec.  1045.  Lost  papers,  how  supplied. 

1046.  Papers  without  the  title  of  the  ac- 

tion, or  with  defective  title,  may 
he  valid. 

1047.  Successive  actions  on  the  same 

contract,  etc 

1048.  Consolidation  of   several  actions 

into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions    to    determine     adverse 

claims  and  hy  sureties, 

1051.  Testimony,  when  to  he  taken  hy 

the  clerK. 

1052.  The  clerk  must  keep  a  register  of 

actions. 


Sec  1053.  Two  of  three  referees,  etc.,  may 
do  any  act. 

1054.  The  time  within  which  an  act  is 

to  be  done  may  be  extended. 

1055.  Actions  against  a  sheriff  for  offi- 

cial acts. 

1056.  Actions  may  be  prosecuted  in  the 

Spanish   language    in   certain 
counties. 

1057.  Undertakings  mentioned  in  this 

Code,  requisites  ol 

1058.  People  of  State  not  rcNjuired  to 

give  bonds  when  State  is  a  party. 
[1059.     Surdty  on  appeal  on  money  judg- 
ment, who  pays.     Creditor  sub- 
stituted to  latter*8  rights.] 


1045.  If  an  original  pleading  or  paper  be  lost,  the  court  may  authorize  a 
copy  thereof  to  be  filed  and  used  instead  of  the  original. 


Lost  papers.  District  Court  may  supply, 
notwithstanding  appeal,  954  n.  It  was  neld, 
in  McLenden  v.  t/ane^,  8  Ala.  298,  that  the 
manner  of  correcting  the  loss  of  the  plead- 
ings is  to  show  by  affidavits  what  the  record 
contained,  the  loss  of  which  is  to  be  supplied, 
and  that  the  substitution  could  only  be  made 
after  a  notice  of  motion,  which  must  be  explicit. 
In  Benedict  v.  Cozzins,  4  Cal.  381,  the  defend- 
ant answered  a  substituted  complaint  before 
objecting  that  it  was  allowed  to  be  filed  with- 
out notice,  and  in  that  case  notice  was  held 
unnecessary,  solely  on  that  ground.  People  v. 
CazaliSy  27  Cal.  523.  Where  instead  of  ap- 
plying to  the  court  below  to  restore  its  o^vn 
record,  and  then  taking  a  transcript  of  the 
record  thus  restored,  and  filing  it  in  the 
Supreme  Court,  appellants  applied  to  the  Dis- 
trict Court  to  aid  them  in  making  up  a  record 


to  be  used  on  appeal,  the  Supreme  Court  said 
the  District  Court  was  not  authorized  to  say 
what  papers  should  be  used  on  appeal;  that 
the  proceeding  should  have  been  for  the 
court  oelow,  upon  due  notice  to  the  parties,  to 
have  ascertained  what  particular  papers  should 
constitute  the  judgment-roll  in  that  court,  and 
to  order  that  such  papers  be  substituted  for 
those  which  were  lost;  that  they  be  attached 
together,  filed  in  the  cause,  and  thenceforth 
constitute  the  judgment-roll.  The  roll  thus 
certified  up  would  be  the  only  one  that  the  Su- 
preme Court  could  notice.  If  either  party 
should  be  dissatisfied  with  the  roll,  on  account 
of  errors  committed  by  the  District  Court  in 
fliaking  it  up,  the  proper  mode  of  review 
would  he  to  appeal  ipom  the  order  as  subse- 
quent to  judgment  Buckman  t.  WhUneVy  28 
CaL  557. 


1046.  (531.)  An  affidavit,  notice,  or  other  paper,  without  the  title  of  the 
action  or  proceeding  in  which  it  is  made,  or  with  a  defective  title,  is  as 
valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelligibly  refer 
to  such  action  or  proceeding. 

Defective  title,  407  n. 

1047.  (525.)  Successive  actions  may  be  maintained  upon  the  same  con- 
tract or  transaction,  whenever,  after  the  former  action,  a  new  cause  of 
action  arises  therefrom. 
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Chap.  VH.] 


General  Provisions. 


§§  1048-1054 


1048.  (626.)  Whenever  two  or  more  actions  are  pending  at  one  time 
between  the  same  parties  and  in  the  same  court,  upon  causes  of  action 
which  might  have  been  joined,  the  court  may  order  the  actions  to  be  con- 
solidated. 


Consolidatioii.  The  Supreme  Court  said 
they  knew  of  no  rule  empowering  that  court 
to  consolidate  suits  brought  upon  distinct 
caoses  of  action.    WaUaee  v.  EMredgt  (No.  2), 


27  Cal.  500.  Consolidation  of  three  actions 
for  the  same  property,  value  $243,  does  not 
oust  the  jurisdiction  of  the  Justice's  Court. 
Cariaga  v.  Dryden,  29  CaL  307. 


1048.  An  action  is  deemed  to  be  pending  from  the  time  of  its  commence- 
ment until  its  final  determination  upon  appeal,  or  until  the  time  for  appeal 
has  passed,  unless  the  judgment  is  sooner  satisfied. 

Pending.     It  was  held,  before  this  enact-     fault  and  till  final  judgment  was  entered, 
ment,  that  an  action  was  pending  after  de-     Abadie  v.  Lobero,  36  Cal.  391. 

1050.  (527.)  An  action  may  be  brought  by  one  person  against  another 
for  the  purpose  of  determining  an  adverse  claim,  which  the  latter  makes 
against  the  former  for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  compelling  one  to 
satisfy  a  debt  due  to  the  other,  for  which  plaintiff  is  bound  as  a  surety. 

Qutetliig  title  to  real  property,  738.  tion,  restrain  defendant  from  suine.    That 

^  ^     ,  ^    .    .«  ,  would  be  to  deprive  defendant  of  his  right 

pefendant's  right*.  Plamtiff  cannot  by  to  arrest,  attach,  etc  King  v.  HaU,  5  CaL  82. 
somg  under  this  section  and  asking  an  mjunc- 

1051.  (633.)  On  the  trial  of  an  action  in  a  court  of  record,  if  there  is  no 
shorthand  reporter  of  the  court  in  attendance,  either  party  may  require 
the  clerk  to  take  down  the  testimony  in  writing. 

Clerk's  duties  generally,  262  n. 

Testimony  taken  down.  The  clerk  in 
taking  the  testimony  has  no  authority  to  as- 
certain and  settle  what  the  rulings  of  the 
court  are;  and  such  testimony  without  a  bill 
of  exceptions,  etc.,  is  of  no  avail  on  appeal, 
even  though  it  purport  to  contain  the  rulings 
of  the  court:  Gunter  v.  Oeary,  1  CaL  4^; 
Pierce  v.  MijUum,  Id.  470;  and  the  certificate 
of  the  judge  who  tried  the  cause,  made  eight 
years  after  the  trial,  that  he  helieved  the  ex- 
ceptions were  correctly  noted  in  the  clerk's 


minutes  of  the  testimony,  cannot  supply  the 
place  of  a  hill  of  exceptions.  Castro's  ihrrs  v. 
Armesti,  14  Cal.  39.  A  reference  in  a  state- 
ment on  ai>peal  to  the  evidence  as  taken  by 
the  clerk,  with  the  consent  of  parties,  was  held 
sufficient,  the  evidence  being  m  the  transcript: 
Barst  V.  Bush,  14  Cal.  81;  but  the  clerk's 
minutes  of  the  trial  are  no  part  of  the  tran- 
script on  appeal  unless  made  so,  659.  Peop^ 
V.  iSmpire,  etc.^  Co.,  33  CaL  173;  More  v.  hel 
Valie,  28  Cal.  174;  Harper  v.  Minor,  27  Cal. 
107;  AbboU  v.  Douglas,  28  CaL  299. 


1052.  (528.)  The  clerk  must  keep  among  the  records  of  the  court  a 
register  of  actions.  He  must  enter  therein  the  title  of  the  action,  with 
brief  notes  under  it,  from  time  to  time,  of  all  papers  filed  and  proceedings 
had  therein. 

County  olerk'a  duties  generaUy,  262  n. 

1053.  (529.)  When  there  are  three  referees,  or  three  arbitrators,  all 
must  meet,  but  two  of  them  may  do  any  act  which  might  be  done  by  all. 

1054.  (530.)  When  an  act  to  be  done,  as  provided  in  this  Code,  relates  ^, 
to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the  justifi-  ^^-J 
cation  of  snreties,  or  the  preparation  of  statements,  or  of  bills  of  exceptions, 

or  of  amendments  thereto,  or  to  the  service  of  notices,  other  than  of  appeal,  /f^' 
the  time  allowed  by  this  Code  may  be  extended  upon  good  cause  shown, 
by  the  court  in  which  the  action  is  pending,  or  the  judge  thereof,  or,  in 
the  absence  of  such  judge  from  the  county  in  which  the  action  is  pending, 
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§§  1055-1057 


General  Provisions. 


[Part  II,  Title  XIV, 


r 


it 


by  the  county  jndge;  but  such  extension  shall  not  exceed  thirty  days, 

without  the  consent  of  the  adverse  party.      [Approved  March  24;  effect  July  1, 
1874.] 


Time,  order  extending.  Time  generally, 
10-13.  Where  a  statute  fixes  the  time  withm 
which  an  act  must  be  done,  the  courts  have 
no  power,  in  the  absence  of  statutory  author- 
ity, to  enlarge  it.  If  the  act  is  not  done 
within  the  time  it  is  void.  JRousIi  v.  Hagen,  17 
Cal.  122.  This  section  gives  power  to  ex- 
tend the  time  for  giving  notice  of  intention  to 
move  for  a  new  trial  Harper  v.  Minor,  27 
Cal.  113.  An  order  extending  the  time  for 
more  than  thirty  days  is  good  for  the  thirty 
days  without  the  consent  of  the  other  party. 
Bryan  v.  Maume,  28  Cal.  238;  Cottle  v.  LeitiSi, 
43  CaL  320.  The  order  takes  effect  from  its 
date.  Easterby  v.  Larco,  24  Cal.  179;  Jenkins 
V.  Frink,  27  Cal.  338.    The  order  must  be  in 


writing  and  entered  in  the  minutes  of  the 
court  or  signed  by  the  judge.  A  verbal 
promise  of  a  judge  to  cause  an  order  to  be 
entered,  or  a  verbal  request  for  an  order  verb- 
ally granted,  is  not  sufficient.  CampbeU  v. 
Jones,  41  Cal.  518.  An  order  to  extend  the 
time  to  prepare  and  file  motion  for  a  new  trial 
extends  the  time  for  filing  and  service  of  no- 
tice of  motion.  CoUle  v.  LeUch,  43  CaL  320. 
The  correct  practice  is  to  file  and  serve  the  or- 
der, but  there  is  no  provision  of  law  requiring 
filing  or  service;  but  if,  owing  to  an  omission 
to  file  or  serve,  default  is  taken,  it  is  proper  to 
impose  costs  as  a  condition  for  openmg  such 
de&ult.  Sw\ft  v.  Canovan,  47  Cal.  86. 


1055.  (6d5.)  If  an  action  is  brought  against  a  sheriff  for  an  act  done 
by  virtue  of  his  office,  and  he  gives  written  notice  thereof  to  the  sureties 
on  any  bond  of  indemnity  received  by  him«  the  judgment  recovered 
therein  is  conclusive  evidence  of  his  right  to  recover  against  such  sure- 
ties; and  the  court,  or  judge  in  vacation,  may,  on  motion,  upon  notice  of 
five  days,  order  judgment  to  be  entered  up  against  them  for  the  amount 
so  recovered,  including  costs. 

Indemnity.     The  sheriff  cannot  avail  him-  indemnifier  may  intervene.    He  is  the  real 

self  of  the  summary  remedy  provided  by  this  party  in  interest    DutU  y.  Pacheco,  2\   CaL 

section,  without  showing  a  strict  compliance  442. 
with  it.  Dennis  v.  Packard,  28  CaL  102.    The 

1056.  (646.)  In  the  counties  of  Monterey,  San  Luis  Obispo,  Santa  Bar- 
bara, Los  Angeles,  and  San  Diego,  if  the  defendant  requires  it,  a  copy  of 
the  summons  or  other  process,  in  the  Spanish  language,  must  be  deliv- 
ered to  him;  and  in  the  counties  of  Santa  Barbara,  San  Luis  Obispo,  Los 
Angeles,  San  Diego,  and  Monterey,  with  the  consent  of  both  parties,  the 
process,  pleadings,  and  other  proceedings  in  a  cause  may  be  in  the  Span- 
ish language. 

Bpanioh  language,  185. 

1057.  (650.)  In  all  cases  where  an  undertaking,  with  sureties,  is 
required  by  the  provisions  of  this  Code,  the  officer  taking  the  same  must 
require  the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each 
residents  and  householders  or  freeholders  within  the  State,  and  are  each 
worth  the  sum  specified  in  the  undertaking,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but 
when  the  amount  specified  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  that  expressed 
in  the  undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two  suffi.- 
cient  sureties. 

Each  'V7ortb,   eto.      '*Each   being   dulv  execution."    This  was  held  sufficient  Taafe 

sworn,  deposes  and  says,  that  thev  are  worth  v.  RoseTUhal,  7  CaL  518. 
the  sum  of  $1200  over  and  above  his  just  lia- 
bilities, exclusive  of  property  exempt  from        Ezena.pt  from  execution,  690  and  notes. 
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Chap.  VIL]  GENERAL   PROVISIONS.-  §§  1058-1059 

1058.  In  any  civil  action  or  proceeding  wherein  the  State  or  the  people  . 

of  the  State  is  a  party  plaintiff,  or  any  State  officer,  in  his  official  capacity,      ^J/p 
or  on  behalf  of  the  State,  or  any  county,  city,  or  town,  is  a  party  plaintiff 
or  defendant,  no  bond,  written  undertaking,  or  security  can  be  required    ((^q'C) 
of  the  State,  or  the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city,  or  town;  but  on  complying  with  the  other  provisions  of  this  Code, 
the  State,  or  the  people  thereof,  or  any  State  officer  acting  in  his  official 
capacity,  have  the  same  rights,  remedies,  and  benefits  as  if  the  bond,  un- 
dertaking, or  security  were  given  and  approved  as  required  by  this  Code. 

BnperviaorB.    This,  it  seems,  extends  to        Costs,    payment  of,  is  provided   for   by 
the  board  of  supervisors  of  a  county.  People     1038-9. 
V.  Supervisors  qf  Marin  Co,,  10  CaL  344. 

1058.  Whenever  any  surety  on  an  undertaking  on  appeal,  executed  to 
stay  proceedings  upon  a  money  judgment,  pays  the  judgment,  either  with 
or  without  action,  after  its  affirmation  by  the  appellate  court,  he  is  sub- 
stituted to  the  rights  of  the  judgment  creditor,  and  is  entitled  to  control, 
enforce,  and  satisfy  such  judgments  in  all  respects  as  if  he  had  recovered 

the  same.     [Approved  March  24;  effect  July  1,  1874.  ] 
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LrAJrt  ^j.x,  •  TLE  I, 


PART  III. 

(Df  0perial  Jproceebinga  of  a  €i»U  Nature. 


PRELIMINARY  PROVISIONS. 

Section  1063.  Parties,  how  designated. 

1064.  Judgment  and  order  same  meaning  as  in  civil  actions. 

1063.  The  party  prosecuting  a  special  proceeding  may  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 

1064.  A  judgment  in  a  special  proceeding  is  the  final  determination  of 
the  rights  of  the  parties  therein.  The  definitions  of  a  motion  and  an 
order  in  a  civil  action  are  applicable  to  similar  acts  in  a  special  proceeding. 

District  Court  is  always  open  for  hearing  and  determining  special  proceedings  of  a  civil 
nature,  76. 

TITLE  L 

OF  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION. 

Chapter  I.  Writ  op  Review : 1067-1077 

II.  Writ  op  Mandate 1084-1097 

III.  Writ  of  Prohibition 1102-1105 

IV.  Writs  op  Review,  Mandate,  and  PkoHieiTioN,  may  issue  and 

BE  HEARD  AT  CHAMBERS 1108 

V.  Rules  op  Practice  and  Appeals 1109-1110 


CHAPTER  I. 

WBIT    OF    REVIEW. 


Sec  1067.  Writ  of  review  defined. 

1068.  When  and  by  what  courts  granted. 

1069.  Application  for,  how  made. 

1070.  The  writ  to  be  directed  to  the  in- 

ferior tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  court  may 

be  stayed,  or  not. 

1073.  Service  of  the  writ 


Sec  1074.  The  review  under  the  writ,  ex- 
tent of. 

1075.  A  defective    return  of  the  writ 

may  be  perfected.  Hearing  and 
judgment. 

1076.  Copy  of  judgment  must  be  sent 

to  the  inf  enor  tribunal 

1077.  Judgment-rolls. 


1067.  (455.)  The  writ  of  certiorari  may  be  denominated  the  writ  of 

review.      [Approved  March  24;  effect  July  1,  1874.] 

Seal  neceaaary  to  a  writ,  152. 
Spanish  language,  185,  1056. 
Abbreviations  and  nmnercds,  186. 

1068.  (456.)  A  writ  of  review  may  be  granted  by  any  court,  except  a 
Police  or  Justice's  Courts  when  an  inferior  tribunal,  board,  or  officer,  ex- 
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Chap.  I.] 


Writ  of  Review. 


§1069 


ercising  judicial  functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  is  np  appeal,  nor^  in  the  judgment  of  the 
court;,  any  plain,  speedy,  and  adequate  remedy. 


Name  of  people,  use  of,  367  n. 

Supreme  Conrt  is  always  open  for  issuing 
this  writ,  48.  May  be  issued  by  clerk,  129  n., 
p.  68. 

District  Court  is  always  open  for  hearing, 
etc.,  special  proceedings  of  a  civil  nature,  76. 
It  is  not  necessary  that  the  court  issuing  the 
writ  should  have  appellate  jurisdiction.  Chard 
V.  Harrison,  7  Cal.  116. 

District  Judge  may  at  chambers  grant  all 
orders  and  writs  usually  granted  in  the  first 
instance  upon  ex  parte  application,  and  hear 
and  dispose  of  sucn  writs,  166.  People  v.  Ma^ 
rirtCo.,  10  Cal.  344. 

Comt  commissioners,  power  to  hear  and 
determine  ex  parte  motions  for  writ,  259. 

Returnable.  Writ  may  be  made  returnable 
at  any  time,  1108. 

Discretion.  The  application  for  this  writ 
is  addressed  to  the  discretion  of  the  court, 
and  ought  not  to  be  granted  where  substan- 
tial justice  has  been  done,  or  where,  if ^ the 
proceedings  are  quashed,  ruinous  or  very 
mischievous  consequences  would  ensue,  and 
where,  upon  such  reversal  of  proceedings, 
parties  cannot  be  placed  in  statu  quo,  Keyhy. 
aupervuors  of  Marin  Co,,  42  CaL  252;  Hagar 
V.  Sup,  of  Yolo  Co.,  4n  CaL  228;  JRuOand  v. 
Conu.  of  Worcester,  20  Pick.  79. 

Bacceeded  the  Jurisdiction,  etc.,  1074. 
There  must  have  been  an  excess  of 'jurisdiction 
before  the  court  can  interfere.  Clary  v.  Hoag- 
land,  5  Cal,  478;  OouUer  v.  Stark,  7  Cal.  246; 
Henshaw  v.  Supervisors  Butte  Co.,  19  Qa}.  157; 
Wratten  v.  Wilson,  22  Cal.  468;  People  v.  John- 
son, 30  CaL  101;  Winter  v,  FUzpatrick,  35  Cal. 
269.  Therefore,  its  office  is  to  brin^  up  for 
review  ^na/  determinations  and  adjudications. 
Wilson  V.  Sacramento,  3  Cal.  387;  Lynde  v. 
Noble,  20  John.  80;  Noble  v.  Board  of  PUots, 
37  Barb.  126;  Devlin  v.  PUUt,  20  How.  Pr. 
167;  Bac.  Abridg.,  title  Certiorari;  People  v. 
Co.  Judge,  40  Ci  480. 

Judicial  fanotions.  This  is  not  always  to 
be  received  in  the  sense  usually  applied  to 
courts  of  justice.  Thus  Judge  Bronson 
speaks,  in  Supervisors,  etc ,  v.  Briggs,  2  Denio, 
26,  of  the  settlement  and  allowance  of  an 
account  by  the  board  as  an  adjudication  of 
the  matter  by  a  proper  tribunal,  and,  there- 
fore, conclusive.  See  also  9  Wend.  508;  Gil- 
lespie V.  Broa^,  23  Barb.  370;  People  v.  Mayor 
qfNew  York,  5  Barb.  45;  People  v.  Supervisors 


El  Dorado  Co,,  8  CaL  58;  Robinson  v.  Sup.  qf 
Sacramento,  16  CaL  209,  213.  The  District 
Courts  have  power  to  review  on  certiorari  the 
action  of  a  c>oard  of  supervisors  in  such  a 
matter  as  granting  a  ferry  license.  Murray 
V.  Supervisors  Mariposa  Co.,  23  CaL  495; 
Waugh  v.  Chauncey,  13  Cal.  11;  Fall  v.  Paine, 
23  Id.  302.  In  the  matter  of  the  approval  of 
an  official  bond  of  a  county  officer,  under 
Stat.  1863,  p.  512,  it  was  hefd  that  a  board  of 
supervisors  exercised  judicial  functions.  Mil- 
ler y.  Sup.  Sac  Co.,  25  Cal.  96.  But  the  per- 
formance of  a  ministerial  act  by  a  judicial 
officer  does  not  constitute  the  act  itself  an 
exercise  of  judicial  functions.  People  v.  Bush, 
40  Cal.  344.  Judgments  and  orders  of  a 
board  of  supervisors  cannot  be  attacked  in  a 
coUateral  action.  Fall  v.  Paine,  23  Cal.  303. 

Errors  of  la'w.  These  cannot  be  cor- 
rected on  certiorari,  even  if  there  be  no  ap- 
peaL  The  court  below  must  have  exceeded 
its  jurisdiction,  if  it  had  jurisdiction,  but 
decided  wrongly,  certiorari  will  not  lie.  Peo- 
ple V.  Burjiey,  29  Cal.  460;  People  v.  Divinelle, 
29  Cal.  635;  Barber  v.  San  Francisco,  42  Cal. 
630;  Yenawine  v.  Biehfr,  43  Cal.  312;  Petty  v. 
Co.  Court  San  Joaquin,  45  CaL  246;  Monreal 
V.  Bush,  46  Cal.  79.  Nor  can  errors  of  judg- 
ment be  reviewed  on  certiorari.  C.  P.  R.  R. 
Co.  V.  Placer  Co.,  46  Cal.  670;  Reynolds  v. 
San  Joaquin  Co.  Court,  47  Cal.  604. 

Plain,  adequate,  and  speedy  remedy. 
The  writ  will  not  lie  when  there  is  an  appeal: 
People  V.  Shepard,  28  Cal.  117;  People  v. 
Turner,  1  Cal.  152;  Oray  v.  Schupp,  4  CaL 
185;  Clary  v.  Hoagland,  13  Cal.  173;  and  if 
there  is  an  appeal,  but  the  time  for  taking  it 
has  elapsed,  the  writ  will  not  lie:  Bennet  v.* 
Wallace,  43  CaL  25;  Faut  v.  Mason,  47  Cal.  8; 
unless,  perhaps,  in  cases  where  there  are  cir- 
cumstances of  an  extraordinary  character: 
Keys  V.  Marin  Co.,  42  Cal.  254;  and  if  there  is 
any  other  plain,  speedy  and  adequate  remedy, 
the  writ  will  not  lie.  Cases  cited  supra,  and 
People  V.  Turner,  1  Cal.  152;  WhUney  v.  B.  of 
D.,  etc.,  14  Cal.  498.  Where  in  a  proceeding 
for  the  condemnation  of  land,  the  District 
Court  makes  an  order,  which  it  has  no  juris- 
diction to  make,  in  relation  to  the  use  of  the 
property  sought  to  be  condemned,  and  there 
is  no  appeal  from  the  order,  certiorari  is  the 
proper  remedy.  The  fact  that  the  trespass 
may  be  enjoined  in  equity,  does  not  prevent 
the  order  from  being  reviewed  on  certiorari. 
Cal  P.  R.  R.  Co.  V.  Cen.  P.  R.  R.  Co.,  47  CaL 
628.     ^ 


1069.  (457.)  The  application  must  be  made  on  affidavit  by  the  party 
beneficially  interested,  and  the  conrt  may  require  a  notice  of  the  applica- 
tion to  be  given  to  the  adverse  party,  or  may  grant  an  order  to  show  cause 
why  it  should  not  be  allowed,  or  may  grant  the  writ  without  notice. 

Party  benefioiaUy  interested,  367  n.  a  sufficient  reason  why  the  application  is  not 

made  to  the  District  Court,  129  n.,  p.  69.    Oal- 

Application.     It  must  be  shown,  on  an  ap-     lardo  v.  Hannah,  49  Cal.  136.   The  application 

plication  to  the  Supreme  Court,  that  there  is     must  refer  to  the  District  Courts,  in  oecoming 
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language,  if  it  is  necessary  to  refer  to  them. 
OoMardo  v.  Hannah,  49  Cal  136. 


Notioe  of  the  application  should  be  given 
to  the  adverse  party,  or  he  will  not  be  bound. 
PoUock  V.  Cumminga,  38  Cal.  685. 


1070.  (458.)  The  writ  may  be  directed  to  the  inferior  tribunal,  board, 
or  officer,  or  to  any  other  person  having  the  custody  of  the  record  or  pro- 
ceedings to  be  certified.  When  directed  to  a  tribunal,  the  clerk,  if  there 
be  one,  must  return  the  writ  with  the  transcript  required. 

County  Clerk's  duties,  262  n. 
Transcript,  eto.,  1075. 

1071.  (459.)  The  writ  of  review  must  command  the  party  to  whom  it  is 
directed  to  certify  fully  to  the  court  issuing  the  writ,  at  a  specified  time 
and  place,  a  transcript  of  the  record  and  proceedings  (describing  or  refer- 
ring to  them  with  convenient  certainty),  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantime,  to  desist  from 
further  proceedings  in  the  matter  to  be  reviewed. 

See  1075  n. 

1072.  (460.)  If  a  stay  of  proceedings  be  not  intended,  the  words  requir- 
ing the  stay  must  be  omitted  from  the  writ;  these  words  may  be  inserted 
or  omitted,  in  the  sound  discretion  of  the  court,  but  if  omitted,  the  power 
of  the  inferior  court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

1073.  (461.)  The  writ  must  be  served  in  the  same  manner  as  a  summons 
in  civil  action,  except  when  otherwise  expressly  directed  by  the  court. 

Bervloe,  410  et  eeq. 

1074.  (462.)  The  review  upon  this  writ  cannot  be  extended  further  than 
to  determine  whether  the  inferior  tribunal,  board,  or  officer  has  regularly 
pursued  the  authority  of  such  tribunal,  board,  or  officer. 

1075.  (463.)  If  the  return  of  the  writ  be  defective,  the  court  may  order 
a  further  return  to  be  made.  When  a  full  return  has  been  made,  the 
court  must  hear  the  parties,  or  such  of  them  as  may  attend  for  that  pur- 
pose, and  may  thereupon  give  judgment,  either  affirming  or  annulling,  or 
modifying  the  proceedings  below. 

ly  denominated  the  record,  but  such  facts  or 
evidence  of  them  as  may  be  necessary  to  de- 
termine the  questions  as  to  the  jurisdiction 
of  the  inferior  tribunal;  the  opposing  counsel 
should  suggest  the  absence  of  material  facts, 
and  ask  for  an  order  for  the  court  below  to 
certify  them.   BUut  v.  HamUion,  32  Cal  52. 

Modifying.  The  Supreme  Court  modified 
a  judgment  of  a  County  Court,  by  ordering  it 
to  be  reduced  to  a  named  sum,  within  the 
jurisdiction  of  the  County  Court.  WUl  v. 
Smkwitz,  39  Cal.  573. 


1070  n. 


Hoaring  at  cbambaxB,  1068  n. 

Return,  transcript,  eto.  It  is  not  the 
duty  of  the  clerk  of  a  board  of  equalization 
to  take  down  or  preserve  evidence.  If  he  do 
not  do  so,  it  cannot  be  certified  in  the  return. 
Onhr  such  documents  as  remain  of  record  or 
on  file  in  the  clerk*s  office  need  be  returned.  C, 
P,  Ji.  R.  Co,  V.  Placer  Co. ,  32  Cal.  682.  If  neces- 
sary, it  seems,  the  court  may  compel  the  inferior 
tribunal  to  certify,  not  only  what  is  technical- 


1076.  (464.)  A  copy  of  the  judgment,  signed  by  the  clerk,  must  be 
transmitted  to  the  inferior  tribunal,  board,  or  officer  having  the  custody 
of  the  record  or  proceeding  certified  up. 

10T7.  (465.)  A  copy  of  the  judgment,  signed  by  the  clerk,  entered  upon 
or  attached  to  the  writ  and  return,  constitute  the  judgment-roll. 

Judgment-roU.  If  there  is  a  petition,  it  is  no  part  of  the  judgment-roll.  Reynolds  v. 
San  Joaquin  Co.,  47  Cal.  604. 


Appeal,  939. 
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CHAPTER  n. 

WBIT   OP    MANDATE. 


Sec.  1092.  Motion  for  new  trial,  where  made. 

1093.  The  clerk  must  transmit  the  ver- 
dict to  the  court  where  the  mo- 
tion is  pendinj^,  after  which  the 
hearing  shall  he  had  on  motion. 

109i.  If  no  answer  he  made,  or  if  the 
answer  raise  no  material  issue 
of  fact,  the  hearing  must  he  he- 
fore  the  court. 

1095.  If  the  applicant  succeed,  he  may 

have  damages,  costs,  and  a  per- 
emptory mandate. 

1096.  Service  oi  the  writ. 

1097.  Penalty  f6r  disohedience  to  the 

writ. 


Sec.  1084.  Mandate  defined. 

1085.  When  and  hy  what  court  issued. 

1086.  Writ,  when   and  upon  what   to 

issue. 

1087.  Must  he  either  alternative  or  per- 

emptory.    Suhstance. 

1088.  If  the  application  he  without  no- 

tice, the  alternative  writ  may 
issue;  otherwise,  the  peremp- 
tory.    Notice  and  default 

1089.  The  adverse  party  may  answer  un- 

der oath. 

1090.  If  an  essential  question  of  fact  Ib 

raised,  the  court  may  order  a 
jury  triaL 

1091.  The  applicant  may  demur  to  the 

answer,  or  countervail  it  hy 
prooL 

1084.  (d66.)  The  writ  of  mandamus  may  be  denominated  a  writ  of  man- 
date.    [Approved  March  24;  effect  July  1,  1874.] 

Seal  is  necessary  to  a  writ,  152. 
Language,  Bpanlati,  185,  1056. 
Abbreviatioiui  and  numerala,  186. 

1085.  (467.)  It  may  be  issued  by  any  court  except  a  Justice's  or  Police 
Courts  to  any  inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins,  as  a  duty  result- 
ing from  an  office,  trust,  or  station;  or  to  compel  the  admission  of  a  party 
to  the  use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and 
from  which  he  is  unlawfully  precluded  by  such  inferior  tribunal,  corpora- 
tion,  board,  or  person. 


People,  name  of,  nsing,  367  n. 

Supreme  Conrt  always  open  for  issuing 
this  writ,  48.    Requirements  of,  129  n.,  p.  69. 

Distrlot  Conrt  always  open  for  hearing  and 
determining  special  proceedings  of  a  civu  na- 
ture, 76.     Bearing,  etc,  at  cluimbers,  166. 

Conrt  oommiadonexB,  power  to  hear  and 
determine  ex  part*i  motions  for  writ,  259. 

Returnable,  when  may  be  made,  1108. 

Clerk's  duties  generaUy,  262  n. 

Jnrlsdiotlon.  District  Courts  have  juris- 
diction to  issue  writs  of  mandate,  regardless 
of  the  amount  involved  in  the  action.  Cariaga 
T.  Dryden,  30  CiU.  244.  County  Courts  can- 
not issue  them;  they  are  not  "special  cases." 
People  V.  Kern  Co. ,  45  Cal.  679.  A  law  giving 
power  to  the  County  Courts  to  issue  these 
writs  would  be  unconstitutional.  Wilcox  v. 
Oakland,  49  CaL  31. 

Relator.  A  county  can  be  relator.  People 
Y,  Alameda  Co,,  26  CaL  641. 

Generally.  The  writ  simply  commands 
the  performance  of  duty;  it  does  not  control 
discretion.  Draper  v.  Notetoare,  7  CaL  278; 
Magee  v.  Cdlaveraa  Co,,  10  CaL  376.    Manda- 


mus does  not  lie  to  compel  an  inferior  tribunal 
to  act  in  a  particular  manner,  where  it  is  in- 
vested with  discretionary  power.  Flagley  v. 
Hubbard,  22  CaL  35;  People  v.  Weston,  28  CaL 
640;  CommontoeaUhy.  Common  Pleas  PhiL  Co., 
3  Bin.  273;  Ms  parte  Ostrander,  1  Den.  679; 
People  V.  Judges  Oneida  Com.  P.,  18  Wend.  92; 
People  V.  Judges  of  Dutchess  C.  P.,  20  Wend. 
659;  People  v.  Judges  of  Wayne  Co.,  1  Mich. 
360;  3  Dal.  U.  S.  C.  42;  9  Pet.  602;  1  Seig. 
and  R.  187;  6  Pa.  St.  R.  470;  note  to  Fish  v. 
Weathenoax,  2  John.  Cases,  217.  It  is  the 
proper  remedy  to  compel  judges  to  hold  their 
courts,  and  county  ofncers  to  Keep  their  offices 
at  a  county  seat  Calaveras  Co.  v.  Brochway, 
30  CaL  336.  It  is  necessarv  that  the  record 
should  manifest  the  right  claimed,  as  well  as 
the  unlawful  exclusion  of  the  petitioner  from 
the  enjoyment  of  that  right.  Ward  v.  Flood, 
48  CaL  47. 

OfBclals  to  whom  it  maybe  dfrected. 
No  officer,  however  high,  is  above  the  law,  and 
when  duties  are  imposed  upon  him  in  regard 
to  which  he  has  no  discretion,  and  in  the  exe- 
cution of  which  individuals  have  a  direct 
pecuniary  interest,  and  there  is  no  other  plain, 
speedy  and  adequate  remedy,  he  can  be  re- 
quired to  perform  those  duties  by  compulsory 
Srocess  oi  mandamus.  This  is  the  settled 
octrine,  not  only  of  the  Federal  courts,  but 
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of  the  highest  tribunal  of  nearly  every  State 
in  the  IJnion  where  the  question  has  been 
raised.  McCauley  v.  Brooks^  16  Cal.  40;  citing 
Marhury  v.  Madison,  1  Cranch,  137;  KeneUiU 
V.  U,  S.,  12  Pet.  524;  StaUv.  Oovemor  of  Ohio, 
5  Ohio,  534;  Ptige  v.  Hardin,  8  B.  Monroe,  649; 
SmUh  V.  Controller,  18  Wend.  669;  PeopU  v. 
Edmonds,  16  Barb.  529;  People  v.  Flagg,  16  Id. 
603;  People  v.  Edmonds,  19  Id.  468;  People  v. 
StotU,  23  Id.  339.  It  may  be  directed  to  the 
Governor:  Middleton  v.  Low,  30  CaL  601;  Har- 
pending  v.  Haighi,  39  CaL  212;  the  State 
comptroller:  Fowler  v.  Peirce,  2  CaL  165; 
Nougues  v.  Douglass,  7  CaL  65;  the  judge  of 
a  District  Court:  Russell  v.  EUioU,  2  Cal.  245; 
People  v.  De  la  Guerra,  43  Cal.  226;  a  county 
judge:  Ex parU  Spring  V.  W.  W.,  17  CaL  132; 
Lake  Mereed  Co,  v.  Cowles,  31  CaL  216;  the 
county  clerk;  though  for  a  refusal  to  act,  for 
which  he  might  be  criminally  prosecuted,  or 
for  which  an  action  on  the  case  would  lie. 
FremoTii  v.  Crippen,  10  Cal.  215;  People  v. 
Loucks,  28  Cal.  69;  but  see,  contra,  Goodwin 
v.  Ola24^,  10  Cal.  333;  FuWm  v.  Hanna,  40 
CaL  281.  As  the  Supreme  Court  possesses  only 
appellate  jurisdiction,  excepting  in  habeas  cor- 
pus, the  action  or  refusal  to  act,  of  clerks  of 
the  several  courts  of  the  State,  can  only  be  re- 
viewed through  the  ruling  in  relation  to  such 
action  or  refusal  of  the  courts  of  which  they 
are  the  ministerial  officers.  People  v.  Turner, 
1  CaL  146;  Cowell  v.  Buckelew,  14  Cal.  642. 
It  may  issue  to  supervisors:  Emeric  v.  Oil- 
man,  10  Cal.  410;  ISan  Francisco  Oas  Co,  v. 
San  Francisco,  11  CaL  47;  Frank  v.  S,  F,  21 
CaL  668;  Price  v.  Sacramento,  6  CaL  256; 
People  v.  Supervisors,  12  CaL  300;  People  v. 
Supervisors,  28  CaL  432;  Napa  Valley  E.  E, 
v.  Napa  Co,,  30  CaL  435;  Alden  v.  Alameda 
Co.,  43  CaL  270;  Robinson  v.  BuUe  Co,,  43 
Cal.  355;  People  v.  Supervisors,  50  CaL  661; 
to  a  county  auditor,  though  an  action  on  his 
bond  would  lie:  Babcock  v.  Goodrich,  47  Cal. 
488;  PeopU  v.  Ashbury,  44  CaL  616;  /^.  (7.,  46 
CaL  523;  to  a  county  treasurer:  jDay  v.  Cal- 
low, 39  CaL  696;  to  an  assessor:  People  v. 
Shearer,  30  CaL  645;  a  superintendent  of 
streets:  Himmelmann  v.  Cqfran,  36  CaL  411; 
a  tax  collector:  Perry  v.  Washburn,  20  CaL 
349.  As  no  appeal  lies  from  an  order  made 
before  final  juc&ment  refusing  to  transfer  a 
cause  from  a  State  District  Court  to  the 
U.  S.  Circuit  Court:  Hopper  v.  Kalkman,  17 
CaL  617;  an  order  maae  in  action  pendins 
in  a  State  District  Court,  staying  all  proceed- 
ings therein  until  the  farther  direction  of  the 
court,  is  not  an  appealable  order.  The  remedy 
is  by  mandamus,  Rhodes  v.  Craig,  21  CaL  419. 
It  is  the  proper  remedy  to  compel  the  District 
Court  to  restore  the  name  of  an  attorney 
which  had  been  stricken  from  its  rolls.  People 
V.  Turner,  1  CaL  144. 

Where  relator  conveyed  to  Y.  one-third  of 
a  certain  real  estate,  in  consideration  that  Y. 
should  attend  to  a  suit  pending  in  the  name 
of  relator,  for  the  recovery  of  the  property, 
etc. ,  Y.  employed  an  attorney.  Relator  moved 
the  court  below  to  substitute  another  attorney 
in  his  place,  but  the  court  refused  to  grant 
the  motion,  the  only  reason  urged  for  the 
substitution  bein^,  that  Y.  had  neglected  to 

Srosecute  the  suit    Relator  applied  to  the 
upreme  Court  for  a  mandamus,  which  was 
granted.  Downer  v.  Norton,  16  CaL  436. 


"Whan  a  mandamus  will  not  lie.  The 
several  District  Courts  of  this  State  have  all 
the  same  jurisdiction  and  powers.  There  is 
neither  the  right  to  command  nor  to  prohibit, 
nor  the  duty  to  obev;  and  it  would  be  incon- 
sistent with  the  reUtions  which  they  hold 
towards  each  other  that  one  should  attempt 
to  supervise  or  direct  or  restrain  the  action 
of  another.  Peojde  v.  Turner,  1  CaL  149;  and 
see  67  n. ,  p.  44.  Mandamus  wiU  not  lie  to  try 
title  to  an  office  filled  de  facto;  the  court  can- 
not determine  the  right  to  the  fees  of  an  office 
until  the  right  to  the  office  is  determined. 
Meredith  v.  Supervisors,  50  CaL  433.  Nor  wiU 
it  lie  where  there  is  an  appeaL  Fremjont  v. 
Merced  Mining  Co.,  9  CaL  18;  Peralia  v. 
Adams,  2  CaL  595;  Ludlumv.  Fourth  District 
CouH,  9  CaL  13;  Early  v.  Mannix,  16  CaL  149; 
People  V.  Sexton,  24  Cal.  84;  Clark  v.  Minnis, 
50  Cal.  509.  Unless  the  appeal  is  an  inadequate 
remedy.  Merced  M,  Co.  \.  Fremont,  7  Cal.  130. 
Where  the  judge  below  required  a  statement 
of  the  evidence  at  the  trial  in  a  chancery  case 
to  be  submitted  and  the  attorney  did  not  ob- 
ject, but  failed  to  furnish  it,  and  the  court, 
on  motion  for  judgment  on  the  pleadings  and 
verdict,  refused  to  proceed  until  such  state- 
ment was  furnished,  it  was  held  that  manda- 
mus would  not  lie.  Pureell  v.  McKune,  14 
Cal.  230.  Nor  where  a  judge  acts  judicially 
can  he  be  compelled  by  mandamus  to  reverse 
his  decision  and  render  a  different  one.  Chase 
V.  Blackstone  Canal  Co.,  10  Pick.  244;  Doughty 
V.  Judges,  20  Wend.  658;  People  v.  PraU,  28 
CaL  168;  Cariaga  v.  Dryden,  29  Cal.  309; 
Lewis  V.  Barclay,  36  Cal.  213;  People  v.  Sexton^ 
37  Cal.  534;  Beguhl  v.  Swan,  39  CaL  411;  iSr 
parte  Cage,  45  CaL  249.  The  Supreme  Court 
has  no  jurisdiction  to  grant  a  writ  of  mandate 
to  compel  the  judge  of  a  State  District  Court 
to  proceed  with  the  trial  of  an  action  in  which 
an  order  has  been  made  transferring  the  cause 
to  the  U.  S.  Circuit  Court.  Francisco  v.  M.  L 
Co,,  36  Cal.  283.  A  mandamus  will  not  lie 
against  a  sheriff  to  compel  him  to  make  a  deed 
of  land  to  a  purchaser  at  an  execution  sale 
who  refuses  to  pa^  the  purchase-money  for 
the  reason  that  he  is  the  oldest  judgment  ex- 
ecution creditor  and  entitled  to  the  money; 
especially  where  there  is  an  unsettled  contest 
as  to  the  question  of  lien.  Williams  v.  Smiih, 
6  CaL  91.  Nor  will  it  lie  where  a  county 
treasurer  has  no  money  applicable  to  the 
claim.  Cramer  v.  Sacramento,  18  CaL  384. 
Nor  where  he  is  bound  to  act  on  the  auditor's 
warrants  but  no  such  warrant  has  been  pre- 
sented: People  V.  Fogg,  11  Cal.  359;  or  if  the 
warrant  was  not  legally  chargeable  against 
the  county.    KeOer  v.  Hyde,  20  Cal.  fl95. 

If  there  is  an  ordinance  of  a  city  prohibit- 
ing the  treasurer  from  paying  claims  aeainst 
the  city  before  they  have  been  audited  and 
approved  by  the  common  council,  mandamus 
will  not  lie  to  compel  him  to  pay  such  claims, 
until  thus  audited  and  approved.  Dufjordieu  v. 
Butler,  49  CaL  612.  A  party  entitled  to  stock 
in  a  private  corporation  nas  an  action  for  dam- 
ages against  the  corporation  for  the  refusal  of 
its  officers  to  transfer  the  stock  to  him  on  the 
company's  books,  and  therefore  mandamus 
will  not  lie,  unless  perhans  in  cases  where  the 
stock  is  of  a  specific  value  over  other  stock 
of  the  corporation.  Kimball  v.  Union  W.  Co,, 
44  CaL    176;    King  v.   Bank  qf  England,  2 
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Doug.  626;  Shipley  v.  Mechanics'  Bank,  10 
John.  484;  WiUiMon  y.  Providence  Bank,  3 
R.  I.  22;  Ex  parte  Fireman's  Insurance  Co., 
6  Hill.  243;  American  Asylum,  etc.,  v.  Phoenix 
Bank,  4  Conn.  172;  Sargent  v.  FrankUn  Insur^ 
ance  Co.,  8  Pick.  90.  The  writ  will  not  lie  to 
try  title  to  an  office.  People  v.  Scannell,  7 
Cal.  442;  People  v.  Olds,  SCal  176.  Nor  eligi- 
bility to  an  office.  Turner  v.  MeUmey,  13  Cal. 
621.  Nor  will  it  be  issued  when  the  vital 
merits  of  the  motion  are  extinct  at  the  time 
of  the  hearing.  Herrington  v.  Sawyer,  36 
CaL289. 

Domaiid.    It  is  an  imperative  rule  of  the 


law  of  mandamus,  that,  previously  to  the 
making  of  the  application,  an  express  and 
distinct  demand  or  reouest  to  perform  the  act 
must  have  been  made  by  the  prosecutor  to 
the  defendant,  who  must  have  reused  to  com- 
ply with  such  demand,  either  in  direct  terms, 
or  by  conduct  from  which  a  rrfusal  can  be 
conclusively  implied:  People  v.  Romero,  18 
Cal.  91;  CrandaU  v.  Amador  Co.,  20  Cal.  72; 
though  the  rule  may  be  otherwise  where  the 
relator  or  petitioner  has  no  private  interest  in 
or  claims  the  immediate  beneiit  of  the  act  or 
proceeding  required  to  be  done  or  taken,  but 
it  amounts  to  a  mere  public  duty.  O.  A  V. 
A  R.  Co,  V.  Phmas  Co,,  37  CaL  362. 


1086.  (468.)  The  writ  must  be  issued  in  all  cases  where  there  is  not  a 
plain^  speedy,  and  adequate  remedy,  in  the  ordinary  course  of  law.  It 
must  be  issued  upon  afiidavit^  on  the  application  of  the  party  beneficially 
interested. 

Plain,  apeedy,  and  adequate  remedy,  1085  n.,  p.  426. 
Party  benefiolaUy  interested,  367  n. 

1087.  (469.)  The  writ  may  be  either  alternative  or  peremptory.  The 
alternative  writ  must  state  generally  the  allegation  against  the  party  to 
whom  it  is  directed,  and  command  such  party,  immediately  after  the  re- 
ceipt of  the  writ,  or  at  some  other  specified  time,  to  do  the  act  required 
to  be  performed,  or  to  show  cause  before  the  court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory  writ  must  be  in  a 
similar  form,  except  that  the  words  requiring  the  par^  to  show  cause  why 
he  has  not  done  as  commanded  must  be  omitted,  and  a  return  day  in- 
serted. 

Peremptory  writ,  129  n. ;  Supreme  Court 
Rule  28.  When  the  relator  proceeds  for  the 
peremptory  writ,  without  procuring  an  alter- 
native wnt,  the  court  may  grant  any  reliel 
consistent  with  the  case  made  by  the  petition, 
and  embraced  within  the  issues,  altnough  it 
may  be  only  a  part  of  that  demanded  in  the 


prayer  of  the  petition.    People  v.  Supervisors 

o/s.F,,fnX:tl,esi. 

Alternative  writ,  129  n.;  Supreme  Court 
Rule  29. 

Preliminary    motion,  129  n.;    Supreme 
Court  Rule  30. 


1088.  (470.)  When  the  application  to  the  court  is  made  without  notice 
to  the  adverse  party,  and  the  writ  be  allowed,  the  alternative  must  be  first 
issued;  but  if  the  application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  first  instance.  The  notice  of  the  ap- 
plication, when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court,  whether  the 
adverse  party  appear  or  not. 

Bervioe,  proof  of,  129  n;  Supreme  Court  Rule  34. 

1088.  (471.)  On  the  return  of  the  alternative,  or  the  day  on  which  the  ap- 
plication for  the  writ  is  noticed,  the  party  on  whom  the  writ  or  notice  has 
been  served  may  show  cause  by  answer,  under  oath,  made  in  the  same 
manner  as  an  answer  to  a  complaint  in  a  civil  action. 

1080.  (472.)  If  an  answer  be  made,  which  raises  a  question  as  to  a 
matter  of  fact  essential  to  the  determination  of  the  motion,  and  affecting 
the  substantial  rights  of  the  parties,  and  upon  the  supposed  truth  of  the 
allegation  of  which  the  application  for  the  writ  is  based,  the  court  may, 
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in  its  discretion,  order  the  question  to  be  tried  before  a  jury,  and  postpone 
the  argument  until  such  trial  can  be  had,  and  the  yerdict  certified  to  the 
court.  The  question  to  be  tried  must  be  distinctly  stated  in  the  order  for 
trial,  and  the  county  must  be  designated  in  which  the  same  shall  be  had. 
The  order  may  also  direct  the  jury  to  assess  any  damages  which  the  appli- 
cant may  have  sustained,  in  case  they  find  for  him. 

bill  of  exceptions  which  a  district  judge  has 
settled,  is  correctly  settled  or  not.  An  issue 
cannot  be  directed  to  a  jury  to  try  whether 
the  records  of  a  District  Court  are  correct  or 
not.  An  issue  will  be  directed  only  in  proper 
cases.  People  v.  Judge^  etc.,  9  CaL  20.  The 
following  is  an  order  which  was  made  by  the 
Supreme  Court:  **It  is  ordered  that  the  fol- 
lowing question  of  fact  be  tried — was  the  peti- 
tion (alleged  in  the  application  for  the  writ  to 
have  been  presented  to  the  Board  of  Super- 
visors of  Alameda  County),  signed  by  as 
many  as  1355  persons,  who  were,  at  the  time 
of  such  signmg,  qualified  electors  of  the 
county  of  Alameda?  It  is  further  ordered, 
that  tne  aforesaid  question  be  tried  before  a 
jury  in  the  District  Court  of  the  Twentieth 
Juaicial  District,  in  and  for  the  County  of 
Santa  Clara,  as  soon  as  the  current  business 
of  the  court  will  permit;  that  a  certified  copy 
of  the  petition  on  file  in  this  court,  praying  a 
writ  01  mandamus,  together  with  a  certified 
copy  of  this  order,  be  transmitted  forthM^nth 
to  the  clerk  of  the  said  District  Court  of  the 
Twentieth  Judicial  District,  in  ^nd  for  the 
County  of  Santa  Clara.  And  it  is  further 
ordered,  that  the  said  District  Court,  upon 
the  application  of  either  party,  by  subpoena 
diices  tecum,  or  appropriate  order,  cause  the 
original  petition,  and  such  other  records  of 
the  Board  of  Supervisors  of  the  county  of 
Alameda,  as  may  oe  necessary,  and  also  the 
great  register  of  the  county  of  Alameda,  if 
the  same  be  necessary,  to  be  produced  before 
the  said  court,  at  the  trial  of  said  question. 
And  it  is  further  ordered,  that  the  verdict  on 
said  question  be  certified  to  this  court  in  due 
form,  and  that  the  further  hearing  of  the  ap- 
plication in  this  behalf  be  postponed  until 
said  trial  by  jury  be  had,  an4  the  verdict  cer- 
tified and  returned  as  aforesaid."  People  v. 
Alameda  Co.,  45  CaL  397. 


Answer.  The  rules  of  the  Code  are  as 
strictly  applicable  to  the  pleadings  in  manda- 
mus as  to  those  in  any  action  (426  et  seq. ), 
and  under  those  rules  no  one  may  answer 
except  those  who  are  made,  or  are  by  the 
court  admitted,  as  defendants.  The  remark 
found  in  the  treatises  on  mandamus,  that  if 
two  separate  returns  be  made  by  different 
portions  of  the  same  corporation,  the  court 
wHL  take  that  which  appears  to  be  made  by 
the  majority,  means  that,  to  have  any  stand- 
ing, it  must  be  made  as  the  return  of  the 
whole  corporation,  or  at  least  of  a  particular 
portion  or  branch  of  it,  and  then,  if  two  re- 
turns are  made  in  that  capacity,  the  court  will 
ascertain  which  is  the  true  return.  People  v. 
8.  F.,^  CaL  670. 

Demurrer  to  answer.  A  motion  to  strike 
out  and  disregard  the  answer  as  immaterial, 
is  in  effect  a  general  demurrer.  Middleton  v. 
Low,  30  Cal.  599.  So  is  a  motion  that  the 
writ  issue,  notwithstanding  the  answer.  Ward 
V.  Flood,  48  Cal.  46. 

"What  may  be  inquired  into.  Where  the 
plaintiff  has  a  right  to  have  the  sheriff  execute 
a  deed,  the  value  of  the  deed  when  executed 
is  not  a  subject  for  inquiry.  People  v.  Irwin, 
14  CaL  433;  8eaU  v.  Doane,  17  Cal.  484. 
Where  the  application  was  by  a  prisoner  to 
compel  a  judge  to  certify  a  bill  of  exceptions, 
the  court  neld  they  could  not,  unless  tne  bill 
of  exceptions  was  set  forth  in  the  record,  de- 
termine whether  it  would,  if  settled  and 
signed,  tend  to  manifest  any  error  committed 
at  the  trial.  BandcUl  v.  Austin,  46  Cal.  54;  see 
People  V.  Lee,  14  Cal.  510;  People  v.  Kohl,  18 
CaL  432. 

Jury  trial,  129  n. ;  Supreme  Court  Rule  31. 
An  issue  will  not  be  granted  to  try  whether  a 


1091.  (473.)  On  the  trial,  the  applicant  is  not  precluded  by  the  answer 
from  any  valid  objection  to  its  sufficiency,  and  may  countervail  it  by  proof 
either  in  direct  denial  or  by  way  of  avoidance. 

1092.  (474.)  The  motion  for  new  trial  must  be  made  in  the  court  in 
which  the  issue  of  fact  is  tried. 

1093.  (475.)  If  no  notice  of  a  motion  for  a  new  trial  be  given,  or  if 
given,  the  motion  be  denied^  the  clerk,  within  five  days  after  the  rendi- 
tion of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the  court  in 
which  the  application  for  the  writ  is  pending,  a  certified  copy  of  the  ver- 
dict attached  to  the  order  of  trial;  after  which  either  party  may  bring  on 
the  argument  of  the  application,  upon  reasonable  notice  to  the  adverse 
party. 

Form  of  order  lor  trial,  1090  n. 
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1094.  If  no  answer  be  made,  the  case  must  be  heard  on  the  papers  of 
the  applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  in  issue 
immaterial  statements,  not  affecting  the  substantial  rights  of  the  parties, 
the  court  must  proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of 

the  case.     [Approved  March  24;  eflfect  July  1,  1874.] 
Day  for  argument,  129  n. ;  Supreme  Court  Rule  32. 

1095.  (477.)  If  judgment  be  given  for  the  applicant^  he  may  recover  the 
damages  which  he  has  sustained,  as  found  bj  the  jury,  or  as  may  be  de- 
termined by  the  court  or  referee,  upon  a  reference  to  be  ordered,  together 
with  costs;  and  for  such  damages  and  costs  an  execution  may  issue;  and 
a  peremptory  mandate  must  also  be  awarded  without  delay. 

Peremptory  ^rrit,  to  issue  immediately,  unless  stayed,  129  n. ;  Supreme  Court  Rule  33. 

1096.  (478.)  The  writ  must  be  served  in  the  same  manner  as  a  summons 
in  a  civil  action,  except  when  otherwise  expressly  directed  by  order  of  the 
court.  Service  upon  a  majority  of  the  members  of  any  board  or  body,  is 
service  upon  the  board  or  body,  whether  at  the  time  of  the  service  the 
board  or  body  was  in  session  or  not. 

Clervloe,  410  et  seq. 
SherifTB  duties,  262  n. 

1097.  When  a  peremptory  mandate  has  been  issued  and  directed  to  any 
inferior  tribunal,  corporation,  board,  or  person,  if  it  appear  to  the  court 
that  any  member  of  such  tribunal,  corporation,  or  board,  or  such  person 
upon  whom  the  writ  has  been  personally  served,  has,  without  just  excuse, 
refused  or  neglected  to  obey  the  same,  the  court  may,  upon  motion,  im- 
pose a  fine  not  exceeding  one  thousand  dollars.  In  case  of  persistence  in 
a  refusal  of  obedience,  the  court  may  order  the  party  to  be  imprisoned 
until  the  writ  is  obeyed,  and  may  make  any  orders  necessary  and  proper 
for  the  complete  enforcement  of  the  writ.     [Approved  March  24;  effect  July  l, 

1874.] 
Appeal,  see  939  n. 
Contempt,  1209  et  seq. 

CHAPTER  in. 

WRIT  OP  PROHIBITION. 


Sec.  1102.  Prohibition  defined. 

1103.  Where  and  when  issued. 

1104.  Writ  may  be  alternative  or  per- 

emptory.   Form  of. 


Sec.  1105.  Certain  provisions  of  the  preced- 
ing chapter  applicable. 
[  1 105  n.  Habeas  corpus  and  writ  of  error.  ] 


1102.  The  writ  of  prohibition  is  the  counterpart  of  the  writ  of  mandate.    ^U\ 
It  arrests  the  proceedings  of  any  tribunal,  corporation,  board,  or  person,    f^i^i 
when  such  proceedings  are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person. 

Ezoessof  Jurifldiotioii.   There  must  be,  to 


Mandate,  1084  et  seq. 

Seal  neceesary  to  a  writ,  152. 


warrant  the  writ.  People  v.  Sup.  Kern  Co.,  47 
CaL  81;  People  v.  WhUney,  47  Cal.  584;  and 
see  1068  n. 


1103.  It  may  be  issued  by  any  court  except  Police  or  Justices'  Courts, 
to  an  inferior  tribunal,  or  to  a  corporation,  board,  or  person,  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
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course  of  law.    It  is  issued  upon  affidavit,  on  the  application  of  the  person 
beneficially  interested. 

See  Mandate,  1085-6  n.  Prooeedlnse  In  Spanish  language,  185, 

1056. 

Supreme  Court  always  open  foriflsuingtliis        Abbreviatlona  and  numerals.  186 
wnt,  48.    Requirements  of,  129  n.;  Supreme         -^^'mawvibmwub  tuiu  uuw«saui,  loo. 

Court  Rule  37.  ,  People,  name  of,  when  may  be  used,  367  n. 


Dlstzict  Court  is  always  open  for  hearine 
and  determining  special  proceedings  of  a  civu 
nature,  76. 

Diatziot  judge  may  at  chambers  grant  all 
orders  and  writs  usually  granted  in  the  first 
instance  upon  tx  parte  application,  and  hear 
and  dispose  of  sucn  writs,  166. 

Court  oommiflttlonera,  power  to  hear  and 
determine  tx  parte  motions  for  writ,  259,  S.  1. 


Writ,  when  may  be  made  returnable,  1108. 

AfBdavlte,  what  they  must  state.    The 

affidavit  to  a  petition  for  a  writ  of  prohibition 
should  state  tnat  the  affiant  has  eitner  knowl- 
edge or  information  concerning  the  matters 
stated  in  the  petition.  If  the  anplication  for 
a  writ  of  prohibition  is  submittea  on  the  peti- 
tion and  answer,  and  the  answer  denies  the 
material  allegations  of  the  petition,  the  peti- 
tion will  be  dismissed.  Canaga  v.  Dryden,  30 
CaL244. 


1104.  The  writ  must  be  either  alternative  or  peremptory.  The  alterna- 
tive writ  must  state  generally  the  allegation  against  the  party  to  whom  it 
is  directed,  and  command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until  the  further  order 
of  the  court  from  which  it  is  issued,  and  to  show  cause  before  such  court, 
at  a  specified  time  and  place,  why  such  party  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  such  action  or  matter.  The 
peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  should  not  be  absolutely  restrained, 
etc.,  must  be  omitted  and  a  return  day  inserted. 

See  1087  n. 

1105.  The  provisions  of  the  preceding  chapter,  except  of  the  first  four 
sections  thereof,  apply  to  this  proceeding. 


HABEAS    CORPUa 

Constitutional  provisions.  Excessive  bail 
shall  not  be  required,  nor  excessive  fines  im- 

Sosed,  nor  cruel  and  unusual  punishments  in- 
icted.  U.  S,  Const.,  Art  VIII,  Amdts.  The 
privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when  in  cases  of  re- 
bellion or  invasion  the  public  safety  may 
require  its  suspension.  Const,  CaL,  Art.  I, 
S.5.  Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted;  nor  shall 
witnesses  be  unreasonably  detained.  Const. 
Calf  Art.  I,  S.  6.  All  persons  shall  be  bail- 
able by  sufficient  sureties,  unless  for  capital 
offenses,  when  the  proof  is  evident,  or  the 
presumption  great  Const,  CaL,  Art.  I,  S.  7. 

Seal  is  necessary  to  a  writ,  152,  S.  1; 
and  see  below,  **  Writs,  etc,  how  issued  and 
served.'* 

Proceedings  in  Spanish  language,  185, 
1056. 

Abbreviations  and  numerals,  186. 


No  fee  or  compensation  of  any  kind 
must  be  charged  or  received  by  any  officer  for 
duties  periormed,  or  services   rendered,    in 


proceedings  upon   habeas   corpus.     PoL    C, 
4333. 

"Wlien  it  wiU  be  issued.  Every  person 
unlawfully  imprisoned  or  restrained  of  his 
liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  such  imprisonment  or  re- 
straint Pen,  C,  1473. 

Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it 
is  intended,  or  by  some  person  in  his  behalf, 
and  must  specify: 

1.  That  the  person  in  whose  behalf  the 
writ  is  applied  for  is  imprisoned  or  restrained 
of  his  lioerty,  the  officer  or  person  bv  whom 
he  is  so  confined  or  restrained,  and  the  place 
where,  naming  all  the  parties,  if  they  are 
known,  or  describing  them  if  they  are  not 
known. 

2.  If  the  imprisonment  is  alle^d  to  be  il- 
legal, the  petition  must  also  state  in  what  the 
idleged  illegality  consists. 

3.  The  petition  must  be  verified  by  the  oath 
or  affirmation  of  the  party  making  the  appli- 
cation. Pen,  C,  1474.  Wfien  the  name  of  the 
people  may  be  used,  367  n.,  ante. 

Habeas  Corpus  is  undoubtedly  the  proper 
remedy  for  every  unlawful  imprisonment, 
both  in  civil  and  criminal  cases;  but  an  im- 
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prisonment  is  not  unlawful  in  the  sense  of 
this  rule  merely  because  the  process  or  order 
nnder  which  the  party  is  held  has  been  irre^- 
larly  issued,  or  is  erroneous.  The  writ  of 
habeas  corpus  has  not  been  given  for  the 
purDose  of  reviewing  judgments  or  orders 
maae  by  a  court,  or  judge,  or  officer  acting 
within  their  jurisdiction.  Its  functions  do 
not  extend  beyond  an  inquiry  into  the  juris- 
diction of  the  court  by  which  it  was  issued, 
and  the  validity  of  the  process  upon  its  face. 
PwpU  V.  CasteUy  6  Hill,  164;  People  v.  Sheriff^ 
of  New  York,  7  Abbott,  96;  Ex  parte  Oibsouy 
31  Cal.  619;  Ex  parte  MeCullough,  35  Ca\,  100; 
Ex  parU  Oranice,  19th  July,  1876.  See  p.  432. 
Any  error  committed  by  the  court  in  setting 
aside  or  modifying  an  erroneous  order  in  a 
criminal  case,  may  be  reviewed  in  a  proper 
case  upon  appeal,  but  cannot  be  queirt;ioned 
upon  habeas  corpus.  Ex  parte  JIartman,  44 
Val  32;  Ex  parte  Max,  44  CaL  6Sh  When  a 
judgment  of  a  County  Court  for  a  felony  is 
reversed  by  the  Supreme  Court  after  the  pris- 
oner has  Deen  sent  to  the  State  prison  in 
pursuance  of  his  sentence,  the  refusal  of 
the  County  Court  to  order  the  prisoner  to  be 
brought  back  to  the  county  for  a  new  trial  is 
no  ground  for  his  discharge  from  custody  on 
habeas  corpus.  Ex  parte  Jack  Bowen,  46  CaL 
112,  113. 

By  whom  it  may  be  granted.  The  writ 
of  habeas  corpus  may  be  granted: 

1.  By  the  Supreme  Court,  or  any  justice 
thereof,  u^n  petition  on  behalf  of  any  per- 
son restrained  of  his  liberty  in  this  State. 
When  so  issued,  it  may  be  made  returnable 
before  the  court,  or  any  justice  thereof,  or 
before  any  District  or  County  Court,  or  any 
judge  thereof; 

2.  By  the  District  Courts,  or  a  judge  there- 
of, upon  petition  on  behalf  of  any  person 
restrained  of  his  liberty  in  their  respective 
districts; 

3.  By  the  County  Courts,  or  a  judge  there- 
of, u]>on  petition  on  behalf  of  any  person 
restrained  of  his  liberty  in  their  respective 
counties.  Pen.  C,  1475.  The  measure  of  au- 
thority of  the  officer,  before  whom  the  writ  is 
returned,  is  the  same  as  that  of  the  Supreme 
Court  would  have  been  had  the  writ  been 
returned  before  it  People  v.  Booker,  4th  May, 
1876. 

The  Supreme  Court  is  always  open  for  issu- 
ing this  writ.  C.  C.  P.  48.  District  Courts 
are  always  open  for  hearing  and  determining 
special  proceedings  of  a  civfl  nature.  C.  C,  F, 
76.  District  judges  may  at  chambers  grant 
all  orders  and  writs  usually  granted  in  the 
first  instance  upon  ex  parte  applications  and 
hear  and  dispose  of  such  writs.  C,  C.  P.  166. 
Court  commissioner's  power  to  hear  and  deter- 
mine ex  parte  motions  for  writ  C.  C,  P.  259, 
8.  1.  Under  the  old  Constitution,  it  was  held 
in  Ex  parte  Perkins,  2  Cal.  429,  that  a  decision 
upon  a  habeas  corpus  was  not  appealable  or 
subject  to  review,  and  that  the  doctrine  of  res 
adjudicata  {C.  C,  P.  46  n. )  had  no  application 
to  such  a  case.  The  amendment  of  1862  to 
the  Constitution  made  a  change.  People  v. 
Sehtuter,  40  Cal.  627.  In  that  case  it  was 
held  that  a  party  in  custody  might  apply  in 
succession  to  every  judge  of  every  court  of 
record  in  the  State  for  his  discharge  on.  habeas 


corpus  until  the  entire  judicial  power  of  the 
State  was  exhausted;  but  in  this  respect  the 
new  Constitution  made  a  change,  and  such 

garty  is  now  restricted  to  the  justices  of  the 
upreme  Court  and  the  District  and  Country 
judges  of  the  district  or  county  in  which  he  is 
restrained  of  his  liberty.  Be  Bmg,  28  CaL  251. 
Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented, 
must,  if  it  appear  that  the  writ  ought  to  issue, 
grant  the  same  without  delay.  Pen,  C.  1476. 

To  whom  directed,  etc.  The  writ  must ' 
be  directed  to  the  person  having  custody  of 
or  restraining  the  person  on  whose  behalf  the 
application  is  made,  and  must  command  him 
to  nave  the  body  of  such  person  before  the 
court  or  judge  oefore  whom  the  writ  is  re- 
turnable, at  a  time  and  place  therein  speci- 
fied. Pen,  C,  1477.  If  the  writ  is  directed  to 
the  sherifi"  or  other  ministerial  officer  of  the 
court  out  of  which  it  issues,  it  must  be  de- 
livered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service. 
If  it  is  directed  to  anv  other  person,  it  must 
be  delivered  to  the  sherifif,  and  be  by  him 
served  ui)on  such  person  by  delivering  the 
same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found, 
or  refuses  admittance  to  the  officer  or  person 
serving  or  delivering  such  writ,  it  may  be 
served  or  delivered  by  leaving  it  at  the  resi- 
dence of  the  })erson  to  whom  it  is  directed, 
or  by  affixing  it  to  some  conspicuous  place  on 
the  outside,  either  of  his  dwelling-house  or 
of  the  place  where  the  party  is  confined  or 
under  restraint  Pen,  C,  1478.  If  the  person 
to  whom  the  writ  is  directed  refuses,  after 
service,  to  obey  the  same,  the  court  or  judge, 
upon  affidavit,  must  issue  an  attachment 
against  such  person,  directed  to  the  sheriff,  or 
coroner,  commanding  him  forthwith  to  appre- 
hend such  person  and  bring  him  immediately 
before  such  court  or  judge;  and  upon  being 
so  brought  he  must  be  committed  to  the  jau 
of  the  county  until  he  makes  due  return  to 
such  writ,  or  is  othenvise  legally  discharged. 
Pen,  C,  1479.  Sheriff's  duties  generally, 
262  n. 

Retmn.  The  person  upon  whom  the  writ 
is  served  must  state  in  his  return,  plainly  and 
unequivocally:  1.  Whether  he  has  or  has 
not  the  party  in  his  custody,  or  under  his 
power  or  restraint; 

2.  If  he  has  the  party  in  his  custody,  or 
power,  or  under  his  restraint,  he  must  state 
the  authority  and  cause  of  such  imprison- 
ment or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any 
writ,  warrant  or  other  written  authority,  a 
copy  thereof  must  be  annexed  to  the  return, 
and  the  original  produced  and  exhibited  to 
the  court  or  judge  on  the  hearing  of  such  re- 
turn; 

4.  If  the  person  upon  whom  the  writ  is 
served  had  the  party  in  his  power  or  custody, 
or  under  his  restraint,  at  any  time  prior  or 
subsequent  to  the  date  of  theVrit  of  habeas 
corpus,  but  has  transferred  such  custody  or 
restraint  to  another,  the  return  must  state 
particularly  to  whom,  at  what  time  and  place, 
for  what  cause,  and  by  what  authority  such 
transfer  took  place; 

5.  The  return  must  be  signed  by  the  person 
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making  the  same,  and  except  when  such  per- 
son is  a  sworn  public  officer,  and  makes  such 
return  in  his  omcial  capacity,  it  must  be  veri- 
fied by  his  oath.  Pen.  C,  1480. 

The  person  to  whom  the  writ  is  directed,  if 
it  is  served,  must  bring  the  body  of  the  party 
in  his  custody  or  under  his  restraint,  according 
to  the  command  of  the  writ,  except  in  the  cases 
specified  in  the  next  section.  Pen,  (7.  1481. 
When  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced,  he  cannot,  without 
danger,  be  brought  before  the  court  or  judge, 
the  person  in  whose  custody  or  power  he  is 
may  state  that  fact  in  his  return  to  the  writ, 
verifying  the  same  by  afiidavit.  If  the  court 
or  judge  is  satisfied  of  the  truth  of  such  re- 
turn, and  the  return  to  the  writ  is  otherwise 
sufficient,  the  court  or  judge  may  proceed  to 
decide  on  such  return,  and  to  dispose  of  the 
matter  as  if  such  part^.  had  been  produced  on 
the  writ,  or  the  hearing  thereof  may  be  ad- 
journed until  such  party  can  be  produced. 
Pen.  G.  1482. 

Hearing.    The  court  or  judge  before  whom 
the  writ  is  returned,  must,  immediately  after 
the  return,  proceed  to  hear  and  examine  the 
return,  and  such  other  matters  as  may  be 
properly  submitted  to  their  hearing  and  con- 
sideration. Pen.  C.  1483.     The  party  brought 
before  the  court  or  judge,  on  the  return  of 
the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  re- 
turn,, or  except  to  the  sufficiency  thereof,  or 
allege  any  fact  to  show  either  that  his  impris- 
onment or  detention  is  unlawful,  or  that  he  is 
entitled  to  his  discharge.     The  court  or  judge 
must  thereupon  proceed  in  a  summary  way  to 
hear  such  proof  as  may  be  produced  against 
such  imprisonment  or  detention,  or  in  favor  of 
the  same,  and  to  dispose  of  such  party,  as  the 
justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel 
the  attendance  of  witnesses  by  process  of  sub- 
poena and  attachment,  and  to  do  and  perform  all 
other  acts  and  things  necessary  to  a  full  and 
fair  hearing  and  determination  of  the  case. 
Pen.  C,  14&.    If  no  legal  cause  is  shown  for 
such  imprisonment  or  restraint,  or  for  the  con- 
tinuation thereof,  such  court  or  judee  must 
discharge  such  party  from  the  custody  or  re- 
straint under  which  he  is  held.  Pen.  C.  1485. 
The  court  or  judge,  if  the  time  during  which 
such  party  may  be  legally  detained  in  cus- 
tody nas  not   expired,   must   remand   such 
party,  if  it  appears  that  he  is  detained  in  cus- 
tody: 1.  By  virtue  of  process  issued  by  any 
court  or  judge  of  the  United  States,  in  a  case 
where  such  court  or  judge  has  exclusive  iu- 
risdiction;  or,  2.  By  virtue  of  the  final  juag- 
ment  or  decree  of  any  competent  court   of 
criminal  jurisdiction,  or  of  any  process  issued 
upon  such  jud^ent  or  decree.  Pen.  C.  1486. 
A  person  wno  nas  been  convicted  of  a  crime 
against  the  United  States  by  a  Federal  court, 
and  confined  in  the  prison  of  the  State  with 
the  consent  of  the  State,  is  deemed  to  be  in 
the  custody  of   the  Federal  authorities.    Ex 
parte  Le  Bur,  49  CaL   159.     If  it  appears  on 
the  return  of  the  writ  that  the  prisoner  is  in 
custody  by  virtue  of  procesb  from  any  court 
of  this  State,  or  judge  or  officer  thereof,  such 
prisoner  may  be  discuarged  in  any  of  the  fol- 
lowing cases,  subject  to  the  restrictions  of  the 
last  section: 


1.  When  the  jurisdiction  of  such  court  or 
officer  has  been  exceeded; 

2.  When  the  imprisonment  was  at  first 
lawful,  yet  by  some  act,  omission,  or  event, 
which  has  taken  place  afterwards,  the  party 
has  become  entitled  to  a  discharge; 

3.  When  the  process  is  defective  in  some 
matter  of  substance  required  by  law,  render- 
ing such  process  void; 

4.  When  the  process,  though  proper  in  form, 
has  been  issuea  in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of 
the  prisoner  is  not  the  person  allowed  by  law 
to  detain  him; 

6.  Where  the  process  is  not  authorized  by 
any  order,  judgment,  or  decree  of  any  court, 
nor  by  any  provision  of  law; 

7.  When  a  party  has  been  committed  on  a 
criminal  charge  without  reasonable  or  proba- 
ble cause.  Pen.  C.  1487.      If  any  person  is 
committed  to  prison,  or  is  in  custoay  of  any 
officer  on  any  criminal  charge,  by  virtue  of 
any  warrant  of  commitment  of  a  justice  of  the 
peace,  such  person  must  not  be  dischai^^ed  on 
the  ground  of  any  mere  defect  of  form  in  the 
warrant  of  commitment.  Pen.  C.  1488.    Where 
a  commitment  for  murder  was  insufficient,  in 
that  it  failed  to  state  the  name  of  the  person 
alleged  to  have  been  murdered,  or  to  state  that 
the  name  of  such  person  was  unknown,  it  was 
held  that  the  petitioner  was  not  entitled  to  be 
dischaiged  merely  by  reason  of  this  defect 
Ex  parte  Bull,  42  Cal.  199.  After  examination 
of  a  prisoner  arrested  on  a  criminal  charge  and 
committed  for  trial,  it  appearing  that  there 
was  probable  cause  for  supposing  him  ^uUty 
of  felony,  it  is  too  late  to  raise  an  objection  to 
the  information  on  return  to  a  writ  of  habeas 
corpus.     There  is  no  objection  to  prisoner 
having  been  arrested  for  one  offense  and  com- 
mitted for  trial  for  another.     On  return  to 
habeas  corpus  in  the  case  of  a  prisoner  com- 
mitted for  trial,  it  is  proper  for  the  court  to 
look  into  the  depositions  and  see  if  there  is 
probable  cause  for  believing  the  prisoner  has 
committed  an  offense.  People  v.  Smith,  1  CaL 
9.     If  the   person    having  custody,   neither 
shows  nor  claims  any  legal  right  to  detain,  the 
court  will  discharge.  Ex  parte  Queen  qfthe  Bay, 
1  Cal.  157.     A  person  will  be  dischai^g^ed  from 
custody  where  process,  though  proper  m  form, 
has  been  issuea  in  an  improper  case.  Soule  v. 
Hayvoard,  1  CaL  345.    The  writ  of  habeas  cor- 
pus was  not  framed  to  retry  issues  of  fact  or  to 
review  the  proceedings  of  a  legal  triaL  Ex 
parte  Bird,  19  CaL  131.     If  it  appear  that  the 
process  was  issued  in  a  case  not  allowed  by 
law,  and  in  which,  therefore,  the  court  had  no 

i'urisdiction  to  commit,  the  prisoner  may  claim 
lis  discharge  as  a  matter  of  right.  Re  (JorryeU, 
22  CaL  181-2. 

If  there  is  a  valid  judgment  of  imprisonment 
against  the  petitioner,  rendered  by  a  compe-^ 
tent  court  of  criminal  jurisdiction,  of  which  a 
certified  copy  can  be  obtained,  the  court  will 
retain  the  petitioner  in  custody  until  a  regu- 
larly certified  copy  of  the  judgment  has  been 
obtained,  or  until  a  reasonable  time  haa  been 
allowed  for  thatpurpose,  and  then,  if  obtained, 
remand  him.  Ex  parte  Gibson,  31  CaL  623; 
Ex  parte  Ring,  28  Cal.  247.  Upon  habeas  cor- 
pus, if  the  court  whose  judgment  is  assailed 
oe  one  of  competent  jurisdiction  to  render  a 
final  judgment  of  the  character  appearing,  the 
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court  will  only  inqnire  if  the  judgment  as  ren- 
dered be  upon  its  face  certain  and  definite  in 
terms,  so  that  it  may  be  known  what  punish- 
ment the  prisoner  is  to  suffer.  Ex  parte  Mur- 
ray, 43  CaL  455.  It  was  held  in  Ex  parte 
Jiowe,  7  Cal.  182,  that  a  writ  of  habeas  cor^ 
would  lie  in  contempt;  and  that  the  decision 
directing  process  to  issue  might  be  defeated  on 
review.  See  C,  C,  P.  1222,  poet.  A  party 
committed  for  refusing  to  answer  qnestions 

Sropounded  to  him  as  a  witness,  under  an  or- 
er  that  he  stand  committed  till  he  answers 
the  questions,  will  be  dischaiged  on  habeas 
corpus  where  it  appears  that  the  suit  has 
abated;  there  beine  no  longer  parties  or  sub- 
ject-matter before  tne  court,  there  is  no  longer 
a  case  in  which  the  question  can  be  asked. 
Ex  parte  JRowe^  7  CaL  175.  As  to  contempt, 
1209  etseq. 

Bail.    If  it  appears  to  the  court  or  jnd^, 
by  affidavit  or  otherwise,  or  upon  the    m- 
spection  of  the  process  or  warrant  of  commit- 
ment, and  such  other  papers  in  the  proceedings 
as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or 
oufi;ht  not  to   be   discharged,  such  court  or 
judge,  although  the  char^  is  defective  or  un- 
substantially set  forth    m  such    process  or 
warrant  of  commitment,  must  cause  the  com- 
plainant or  other  necessary  witnesses  to  be 
subpcenaed  to  attend  at  sucn  time  as  ordered, 
to  testify  before  the  court  or  judge;  and  upon 
tlie  examination  he  mav  discharge  such  pris- 
oner, let  him  to  bail,  if  tne  offense  be  bailable, 
or  recommit  him  to  custody,  as  may  be  just 
and  legal.    Pen.  C,  1489.     Want  of  organiza- 
tion of  courts  of  first  instance  and  insecuritv 
of  jail  held  a  reason  for  admitting  to  baiL 
PeopU  V.  Smith,  1  CaL  1.    When  any  person  is 
imprisoned  or  detained  in  custody  on  any 
criminal  charge  for  want  of  bail,  such  person 
is  entitled  to  a  writ  of  habeas  corpus  for  the 
purpose  of  ^ving  bail,  upon  averring  that  fact 
in  nis  petition,  without  alleging  that  he  is 
illegally  confined.  Pen.  C.  1490.    Any  judge 
before  whom  a  person  who  has  been  com- 
mitted on  a  crimmal  charge  may  be  brought 
on  a  Mrrit  of  habeas  corpus,  u  the  same  is  bail- 
able, may  take  an  undertaking  of  hail  from 
such  ^rson  as  in  other  cases,  and  file  the 
same  m   the    proper  court.     Pen.   C.    1491. 
Admission  to  rail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  dis- 
charged from  actual  custody  upon  bail.  Pen.  C. 
1268.    The  taking   of  bail    consists  in  the 
acceptance  by  a  competent  court  or  magis- 
trate of  the  undertaking  of  sufficient  bail  for 
the  appearance  of  the  defendant,  according  to 
the  terms  of  the  undertaking,  or  that  the  bail 
will  pay  to  the  people  of  tnis  State  a  speci- 
fied suhl  Pen,  u.  1269.    A  defendant  charged 
with  an  offense  punishable  with  death  cannot 
be  admitted  to  bail,  when  the  proof  of  his 
guilt  is  evident  or  the  presumption  thereof 
great.     The  finding  of  an  indictment  does 
not  add  to  the  strength  of  the  proof  or  the 
presumptions  to  be  drawn  therefrom.  Pen.  G, 
1270.    If  the  charge  ia  for  any  other  offense, 
he  may  be  admitted  to  hail  before  conviction 
as  a  matter  of  ri^ht.  Pen.  C.  1271. 

After  conviction  of  an  offense  not  punish- 
able with  death,  a  defendant  who  has  appealed 
may  be  admitted  to  bail: 


.  1.  As  a  matter  of  right,  when  the  appeal  is 
from  a  judgment  imposing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other 
cases.  Pen.  C.  1272. 

If  the  offense  is  bailable,  the  defendant  may 
be  admitted  to  bail  before  conviction: 

1.  For  his  appearance  before  the  magistrate 
on  the  examination  of  the  charge,  before  being 
held  to  answer; 

2.  To  appear  at  the  court  to  which  the  mag- 
istrate is  required  to  return  the  depositions 
and  statement,  upon  the  defendant  being  held 
to  answer  after  examination; 

3.  After  indictment,  either  before  the  bench 
warrant  is  issued  for  his  arrest,  or  upon  any  or- 
der of  the  court  committing  him  or  enlarging 
the  amount  of  bail,  or  upon  his  being  sur- 
rendered by  his  bail  to  answer  the  indictment 
in  the  court  in  which  it  is  found,  or  to  which 
it  may  be  transferred  for  triaL 

And  after  conviction  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  ludgment  impos- 
ing a  fine  only,  on  the  unaertaking  of  oail 
that  he  will  pay  the  same,  or  such  part  of  it 
as  the  appellate  court  mav  direct,  if  the  judg- 
ment is  affirmed  or  modified  or  the  appeal  is 
dismissed; 

2.  If  judgment  of  iniprisonment  has  been 
given,  that  he  will  surrender  himself  in  exe- 
cution of  the  judgment,  upon  its  being  f^- 
firmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment 
be  reversed,  and  that  the  cause  be  remanded 
for  a  new  trial,  that  he  will  appear  in  the 
court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process 
thereof.  Pen.  C.  1273.  When  the  admission 
to  bail  is  a  matter  of  discretion,  the  court  or 
officer  to  whom  the  application  is  made  must 
require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county.  Pen. 
a  1274. 

Ball  upon  being  held  to  answer  before 
Indiotment.  When  the  defendant  has  been 
held  to  answer  upon  an  examination  for  a 
public  offense,  the  admission  to  bail  may  be 
oy  the  magistrate  by  whom  he  is  so  held,  or 
by  any  magistrate  who  has  power  to  issue  the 
writ  of  habeas  corpus.  Pen.  C.  1277.  Bail  is 
put  in  by  a  written  undertaking  executed  by 
two  sumcient  sureties  (with  or  without  Hhe 
defendant,  in  the  discretion  of  the  magistrate), 
and  acknowledged  before  the  court  or  magis- 
trate in  substantially  the  following  form: 

"An  order  having  been  made  on  the 

day  of ,  A.D.  18k-,  by  A.  B.,  a  justice  of 

the  peace  of County  (or  as  the  case  may 

be),  that  C.  D.  be  held  to  answer  upon  a 
charge  of  (stating  briefly  the  nature  of  the 
offense)  upon  which  he  has  been  admitted  to 

bail  in  the  sum  of doUars;  we,  E.  F.  and 

G.  H.  (stating  their  place  of  residence  and  oc- 
cupation), hereby  undertake  that  the  above- 
named  C.  D.  will  appear  and  answer  the 
charge  above  mention^,  in  whatever  court 
it  may  be  prosecuted,  and  will  at  all  times 
hold  himself  amenable  to  the  orders  and  pro- 
cess of  the  court,  and  if  convicted  will  appear 
for  judgment,  and  render  himself,  in  execu- 
tion thereof,  or  if  he  fails  to  perform  either  of 
these  conditions,  that  we  will  pay  to  the 
People  of  the  State  of  California dollars  " 
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(inserting  the  sum  in  which  the  defendant  is 
admitted  to  bail).    Pen.  G.  1278. 
The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  house- 
holder, or  freeholder  within  the  State;  but 
the  court  or  ma^strate  may  refuse  to  accept 
any  person  as  bail  who  is  not  a  resident  of  the 
county  where  bail  is  offered; 

2.  They  must  each  be  worth  the  amount 
specified  in  the  undertaking,  exclusive  of 
property  exempt  from  execution;  but  the 
court  or  magistrate,  on  taking  bail,  may  al- 
low more  thiui  two  sureties  to  justify  severally 
in  amounts  less  than  that  expres.%d  in  the 
undertaking,  if  the  whole  justification  be 
equivalent  to  that  of  sufficient  bail.  Pfn,  C. 
1279.  The  bail  must  in  all  cases  justify  by 
affidavit  taken  before  the  magistrate,  that 
they  each  possess  the  (qualifications  provided 
in  the  preceding  section.  The  magistrate 
may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as 
he  may  deem  proper.  Pen.  (7.  1280.  Upon 
the  allowance  of  nail  and  the  execution  of 
the  undertaking,  the  magistrate  must,  if  the 
defendant  is  in  custody,  make  and  sign  an 
order  for  his  dischaige,  upon  the  deliverv  of 
which  to  the  proper  officer  the  defendant 
must  be  dischaigecL    Pen.  C.  1281. 

Bail  upon  an  Indiotment  before  oon- 
viotion.  When  the  offense  charged  in  the 
indictment  is  not  punishable  with  death,  the 
officer  serving  the  bench  warrant  must,  if  re- 
quired, take  the  defendant  before  a  magis- 
.trate  in  the  county  in  which  it  is  issued,  or  in 
which  hq  is  arrested,  for  the  purpose  of  giving 
bail.  Pfn.  G.  1284  If  the  offense  charged 
in  the  indictment  is  punishable  with  death, 
the  officer  arresting  tiie  defendant  must  de- 
liver him  into  custody  according  to  the  com- 
mand of  the  bench  warrant.  Pen.  G.  1285. 
When  the  defendant  is  so  delivered  into  cus- 
tody, he  must  be  held  hy  the  sheriff,  unless 
admitted  to  bail  on  examination  upon  a  writ 
of  habeas  corpus.  Pen.  G.  1286.  The  bail 
must  be  put  in  by  a  written  undertaking,  exe- 
cuted by  two  sufficient  sureties  (with  or  with- 
out the  defendant,  in  the  discretion  of  the 
court  or  magistrate),  and  acknowledged  be- 
fore the  court  or  imigistrate,  in  substantially 
the  following  form : 

An  indictment  having  been  found  on  the 

day  of ,  A.  D.  18 — ,  in  the  County 

Court  of  the  county  of ,  charging  A.  B. 

with  the  crime  of (designating  it  gener- 
ally), and  he  having  been  admitted  to  bail  in 

the  sum  of dollars,  we,  C.  D.  and  E.  F., 

of (stating  their  place  of  residence  and 

occupation),  hereby  undertake  that  the  above- 
named  A.  B.  will  appear  and  answer  the  in- 
dictment above  mentioned,  in  whatever  court 
it  may  be  prosecuted,  and  will  at  all  times 
render  himself  amenable  to  the  orders  and 
process  of  the  court;  and  if  convicted,  will 
appear  for  judgment  and  render  himself  in 
execution  thereof;  or  if  he  fails  to  perform 
either  of  these  conditions  that  we  will  pay  to 
the  people  of  the  State  of  California  the  sum 

of dollars  (inserting  the  sum  in  which 

the  defendant  isadmitted  to  bail).  Pen.  G.  1287. 

A  prisoner  confined  on  a  criminal  charge  is 
not  entitled  to  his  absolute  discharge  because 
a  jury  impaneled  to  try  him  was  discharged 


by  the  coort,  without  his  consent,  by  reason 
ot  its  inability  to  agree  on  a  verdict.  Nor 
will  the  court  decide  me  question  whether  the 
jury  was  properly  or  legally  discharged,  be- 
cause of  ita  inability  to  agree  on  a  verdict 
But  the  prisoner  will  be  admitted  to  bail 
ExparU  McLaughlin,  41  Cal.  212. 

Bail  on  appeal.  In  the  cases  in  which  de- 
fendant mav  be  admitted  to  bail  upon  an  ap- 
peal, the  order  admitting  him  to  bail  may  be 
made  by  any  magistrate  naving  the  power  to 
issue  a 'writ  of  habeas  corpus.  Pen.  G.  1291. 
The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  as  provided  in 
Article  II  of  this  Chapter  (ie.,  Pen.  C,  ss. 
1277-1281,  mpra),  except  that  the  undertak- 
ing must  be  conditioned,  as  prescribed  in  sec- 
tion 1273  {supra)  for  undertakings  of  bail  on 
appeal.  Pen.  G.  1292.  One  who  applies  upon 
haoeas  corpus  to  be  admitted  to  bail,  pending 
an  appeal  after  conviction  for  the  crime  of 
manslaughter,  must  state  in  his  petition  facts 
upon  which  the. court  can  exercise  an  intelli- 
gent discretion  in  determining  the  question; 
such  as  that  injustice  has  been  done  him  dur- 
ing the  trial,  and  that  the  appeal  has  been 
taken  in  good  faith,  and  others  of  a  like  nature. 
The  Constitution  of  this  State,  in  declaring 
bail  to  be  a  matter  of  right,  contemplates 
only  those  cases  in  which  the  party  has  not 
been  already  convicted.  Ex  parte  VoU,  41 
Cal.  29. 

Depoeit  Instead  of  ball.  The  defendant 
at  any  time,  after  an  order  admitting  him  to 
bail,  instead  of  giving  bail  may  deposit  with 
the  clerk  of  the  court  in  which  he  is  held  to 
answer,  the  sum  mentioned  in  the  order,  and 
upon  delivering  to  the  officer,  in  whose  cus- 
tody he  is,  a  certificate  of  the  deposit,  he  must 
be  discharged  from  custody.  Pen.  G.  1295. 
Deposit  in  court,  G.  G.  P.  572-4,  2104. 

Remand,  eto.  If  a  party  brought  before 
the  court  or  jud^  on  the  return  of  the  writ  is 
not  entitled  to  his  discharge,  and  is  not  bailed 
where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody,  or  place 
him  under  the  restraint  from  which  he  was 
taken,  if  the  person  under  whose  custody  or 
restraint  he  was  is  legally  entitled  thereto. 
Pen.  G.  1492.  In  cases  where  any  party  is 
held  under  illegal  restraint  or  custody,  or  any 
other  person  is  entitled  to  the  restraint  or  cus- 
tody of  such  party,  the  jud^  or  court  may 
order  such  party  to  be  committed  to  the  re- 
straint or  custody  of  such  person  as  is  by  law 
entitled  thereto.  Pen.  G.  1493.  Until  judg- 
ment is  given  on  the  return,  the  court  or 
judge  before  whom  any  party  may  be  brought 
on  such  writ  may  commit  him  to  the  custody 
of  the  sheriff  of  the  county,  or  place  him  in 
such  care  or  under  such  custody  as  his  age  or 
circumstances  may  require.  Pen.  G.  1494. 

Defects  of  form,  eto.  No  writ  of  habeas 
corpus  can  be  disobeyed  for  defect  of  form,  if 
it  sufficiently  appear  therefrom  in  whose  cus- 
tody or  under  whose  restraint  the  party  im- 
Srisoned  or  restrained  is,  the  officer  or  per9on 
etaininghim,  and  the  court  or  judge  oefore 
whom  he  is  to  be  brought.  Pen,  6.  1495. 

Rearrest     No  person  who  has  been  dis- 
charged by  the  order  of  the  court  or  judge 
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npon  habeas  corpus  can  be  again  imprisoned, 
restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody 
on  a  criminal  charge,  and  is  afterwards  com- 
mitted for  the  same  offense,  by  legal  order  or 
process; 

2.  If  after  a  discharge  for  defect  of  proof, 
or  for  any  defect  of  the  process,  warrant,  or 
commitment  in  a  criminal  case,  the  prisoner 
is  again  arrested  on  sufficient  proof,  and  com- 
mitted by  legal  process  for  the  same  offense. 
Pen.  C.  1496. 

Directioii  to  sherifi;  eto.,  to  take  poue»- 
sion  of  person  in  custody,  and  person  de- 
taining;. When  it  appears  to  any  court  or 
judge  authorized  by  law  to  issue  the  writ  of 
habeas  corpus,  that  any  one  is  illegally  held 
in  custody,  confinement  or  restraint,  and  that 
there  is  reason  to  believe  that  such  person 
will  be  carried  out  of  the  jurisdiction  of  the 
court  or  judge  before  whom  the  application 
is  made,  or  will  suffer  some  irreparable  in- 
jury before  compliance  with  the  writ  of  ha- 
beas corpus  can  be  enforced,  such  court  or 
judge  may  cause  a  warrant  to  be  issued,  re- 
citing the  facts,  and  directed  to  the  sheriff, 
coroner,  or  constable  of  the  county,  com- 
manding such  officer  to  take  such  person  thus 
held  in  custody,  confinement  or  restraint,  and 
forthwith  brins  him  before  such  court  or 
judge,  to  be  deiut  with  according  to  law.  Pen, 
C.  1497.  The  court  or  judge  may  also  insert 
in  such  warrant  a  command  for  the  apprehen- 
sion of  the  person  charged  with  such  illegal 
detention  and  restraint.  Pen.  C.  1498.  The 
officer  to  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein 
named  before  the  court  or  judge  who  directed 
the  issuing  of  such  warrant  Pen,  C.  1499. 
The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make 
return  to  such  warrant,  as  in  case  of  a  writ  of 
habeas  corpus,  and  the  same  may  be  denied, 
and  like  allegations,  proofs,  and  trial  may 
thereupon  be  nad  as  upon  a  return  to  a  writ 
of  habeas  corpus.  Pen,  C.  1500.  If  suchparty 
is  held  under  illegal  restraint  or  custody,  he 
must  be  dischai^ged;  and  if  not,  he  must  be 


restored  to  the  care  or  custody  of  the  person 
entitled  thereto.  Pen,  C,  1501. 

"When    "writ;    eto.,    may    be     served. 

Any  writ  or  process  authorized  by  this  chap- 
ter (».  «.,  Pen.  C,  ss.  1473-1605)  may  be  issued 
and  served  on  any  day,  at  any  time.  Pen,  C. 
1502. 

Writs,  eto. ,  ho'w  issued  and  served.  All 
writs,  warrants,  process  and  subpoenas,  author- 
ized by  the  provisions  or  this  chapter  {i.e. ,  Pen. 
C,  ss.  147S^1 505)  must  be  issued  by  the  clerk 
of  the  court,  and,  except  subpoenas,  must  be 
sealed  with  the  seal  of  such  court  and  served 
and  returned  forthwith,  unless  the  court  or 
judge  shall  specify  a  particular  time  for  any 
such  return.  Pen.  C.  1503. 

"Where  to  be  heard.  All  such  writs  and 
process  when  issued  by  order  of  a  judge  must 
be  returned  before  him  at  the  county  seat, 
and  there  heard  and  determined.  Pen.  C, 
1504. 

Refosal  by  Judge  to  grant.  If  any  judge, 
after  a  proper  application  is  made,  refuses  to 
^rant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  wnt  may 
be  directed  refuses  obedience  to  the  command 
thereof,  he  shall  forfeit  and  pay  to  the  per- 
son aggrieved  a  sum  not  exceeding  five  thou- 
sand dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction.  Pen,  C,  1505. 

WRIT  OF  BRROR. 

Seal  necessary  to  a  writ,  152. 

Supreme  Coort  always  open  for  issuing,  48. 
Writ  of  error  may  be  dismissed  on  stipula- 
tion, 129  n. ;  Supreme  Court  Rule  35. 

People,  nameo^  when  may  be  used,  367  n. 

Wlien  it  may  issue,  44  n.  It  was  held  that 
where  no  appeid  was  allowed  by  law,  it  was 
proper  .to  take  a  writ  of  error  to  an  appellate 
court.  Middleton  v.  Ootdd,  5  CaL  190;  jRay  v. 
ArmalroTig,  4  CaL  208. 

Costs,  1032. 


CHAPTER  IV. 

WHITS  OF  BEYIEW,   MANDATE,    AND  PROHIBITION  MAT  ISSUE  AND  BE  HEABD  AT 

CHAMBERS. 

Section  1108.  Writfl  of  review,  mandate  and  prohibition,  may  issue  and  be  heard  at  chambers. 

1108.  (653.)  "Writs  of  review,  mandate,  and  prohibition,  issued  by  the   s^^yv 
Supreme  Court,  or  by  the  Piafri'nf.  Court,  may,  in  the  discretion  of  the  .    ^  '  *   \ 
court  issuing  the  writ,  be  made  returnable  and  a  hearing  thereon  be  had'  ^  ^-    - 

at  any  time.     [Approved  March  24;  effect  July  1,  1874.] 
Judges  at  ohamben,  power  ol^  165-7. 
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CHAPTER  V. 

BT7LES  OF  PRACTICE  AND  APPEALS. 

Section  1109.  Certain  provisions  of  Part  II  applicable. 
1110.  Same. 

1109.  Except  as  otherwise  provided  in  this  Title,  the  provisions  of  Part 
II  [307-1059]  of  this  Code  are  applicable  to  and  constitute  the  roles  of 
practice  in  the  proceedings  mentioned  in  this  Title. 

mo.  The  provisions  of  Part  11  of  this  Code  relative  to  new  trials  and 
appeals  [656-663,  936-959]  except  in  so  far  as  they  are  inconsistent  with 
the  provisions  of  this  Title^  ^PP^y  to  the  proceedings  mentioned  in  this 
Title. 


TITLE  n. 


OP  CONTESTINO  CERTAIN  ELECTIONS. 


Ssa  1111.  Who  may  contest,  and  grounds  of 
contest. 

1112.  Irregularity  and  improper  conduct 

of  Judges,  when  to  annul  elec- 
tions. 

1113.  When  not  to. 

1114  Illegal  Totes,  when  not  to  yitiate 
election. 

1115.  Proceedings  on  contest 

1116.  Statement  of    cause    of   contest. 

When  based  on  reception  of  ille- 
gal votes,  contestant  to  deliver 
to  respondent  a  list  of  votes 
claimed  to  be  illegaL 

1117.  Statement   of   cause    of   contest; 

want  of  form  not  to  vitiate. 


Sec  1118.  County  Judjge  to  hold  special  term 
for  trial  otcontest. 

1119.  Clerk  to  issue  citation  to  respond- 

ent 

1120.  Witnesses;    attendance   of,   how 

enforced. 

1121.  Power  of  Court    Adjournment  of 

Court 

1122.  Rules  to  govern  Court  in  trial  of 

contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 

1125.  Costs. 

1126.  Appeal 

1127.  When    election   void   and  office 

vacant 


1111.  Any  elector  of  a  county,  city  and  county,  city,  or  of  any  political 
subdivision  of  either,  may  contest  the  right  of  any  person  declared  elected 
to  an  office  to  be  exercised  therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  judges,  or  any  member 
thereof; 

2.  When  the  person  whose  right  to  the  office  is  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office; 

3.  When  the  person  whose  right  is  contested  has  given  to  any  elector  or 
inspector,  judge  or  clerk  of  the  election,  any  bribe  or  reward,  or  has  offered 
any  such  bribe  or  reward,  for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  franchise  defined  in  Title 
rV,  Part  I,  of  the  Penal  Code.  [Pen.  C.  41-62.] 

4.  On  account  of  illegal  votes.  [Approved  March  11,  1876;  effect  sixty  days.] 


Leglfllature,  oontestiae;  election  of  mem- 
bers ot  Pol.  €.  273 ;  Governor,  etc.,  do.  Pol. 
C,  288. 

OfBce,  tunupation  of,  eto.,  802. 

ConatitatioDality.  This  title  of  the  Code 
is  constitutional,  and  judges  of  the  District 
Court  are  embraced  withm  it  Saunders  v. 
Haynes,  13  CaL  152. 

Sacramento  City.  This  title  applies  to 
the  election  of  officers  of.  *  Kirk  v.  llhoads,  46 
Cal.  402. 


Elector.  It  is  sufficient  for  the  contestant 
to  allege  that  he  is  at  the  time  he  files  the 
written  statement  of  contest  a  qnalified  elector 
of  the  county,  without  alleging  that  he  was  so 
at  the  time  of  the  election.  Mmor  v.  KickUr, 
43  CaL  229. 

GeneraUy.  This  proceeding  is  a  special 
case,  provided  for  by  Sec.  8,  Article  vl,  of 
the  Constitution  ;  wholly  distinct  in  fonn  and 
substantially  different  from  the  common  law 
remedy.  Dorsey  v.  Barry ^  24  CaL  449. 
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1112.  No  irregularitj  or  improper  conduct  in  the  proceedings  of  the 
judges,  or  any  of  them,  is  such  malconduot  as  avoids  an  election,  unless 
the  irregularity  or  improper  conduct  is  such  as  to  procure  the  person 
whose  right  to  the  office  is  contested  to  be  declared  elected  when  he  had 
not  received  the  highest  number  of  legal  votes. 

Hid.  When  any  election  held  for  an  office  exercised  in  and  for  a  county 
is  contested  on  account  of  any  malconduct  on  the  part  of  the  board  of 
judges  of  any  township  election,  or  any  member  thereof,  the  election  can- 
not be  annulled  and  set  aside  upon  any  proof  thereof,  unless  the  rejection 
of  the  vote  of  such  township  or  townships,  would  change  the  resfQt  as  ^o 
such  office  in  the  remaining  vote  of  the  county. 

1114.  Nothing  in  the  fourth  ground  of  contest,  specified  in  section  1111, 
is  to  be  80  construed  as  to  authorize  an  election  to  be  set  aside  on  account 
of  illegal  votes,  unless  it  appear  that  a  number  of  illegal  votes  has  been 
given  to  the  person  whose  right  to  the  office  is  contested,  which,  if  taken 
bom  him,  would  reduce  the  number  of  his  legal  votes  below  the  number 
of  votes  given  to  some  other  person  for  the  same  office,  after  deducting 
therefrom  the  illegal  votes  which  may  be  shown  to  have  been  given  to 
such  other  person. 

1115.  When  an  elector  contests  the  right  of  any  person  declared  elected 
to  such  office,  he  must,  within  forty  days  after  the  return  day  of  the 
election,  file  with  the  county  clerk  a  written  statement,  setting  forth 
specifically : 

1.  The  name  of  the  party  contesting  such  election,  and  that  he  is  an 
elector  of  the  district,  county,  or  township,  as  the  case  may  be,  in  which 
such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest; 

— Which  statement  must  be  verified  by  the  affidavit  of  the  contesting 
party  that  the  matters  and  things  therein  contained  are  true. 

Bleotor,  llll  n.  Statement,   1116-17,  need  not  contain  a 

SpaDiflh  language,  proceedlnga  in,  185,     prayer  for  relief.  Norwood  v.  Kenfidd,  30  Cal. 

105€.  '  400.    The  decree  of  certainty  required  is  not 

Abbrevlatioiu  .nd  inimands,  186.  *^«  ^Kheet  ^egree  of  certamty  known  in 

_  ^^  ■«      .     J    *  pleading,  but  only  such  as  will  sufnce  to  in- 

rorty  oaya.    A  party  is  not  deprived  of  form  the  defendant  of  the  particular  p/oceed- 

the  remedy  because  the  board  of  canvassers  ujg  or  cause  upon  which  the  contest  is  luund- 

Msumed  to  meet  more  than  forty  days  after  ed.    Such  statement  need  not  detail  the  par- 

the  return  of  the  legal  votes.    The  time  would  ticular  means  or  measures  resorted  to  for  the 

be  held  to  run  from  the  day  on  which  the  re-  purpose  of  accomplishing  a  miscount,  but 

tarns  were  made,  on  which  the  board  made  only  the  ultimate  facts.   Minor  v.  Kidder,  43 

the  canvass  which  was  the  subject  of  contro-  CaL  229-  see  Pleadini;  426  n. 
versy.   Day  v.  Jones,  31  Cal.  262.  '  ^* 

1116.  When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of  con-       ^ 
test,  it  is  sufficient  to  state  generally,  that  in  one  or  more  specified  town-  ^j\ 
ships  illegal  votes  were  given  to  the  person  whose  election  is  contested,  *  ^  / ,  A 
which,  if  taken  from  him,  will  reduce  the  number  of  his  legal  votes  below  r  v  (  ' 
the  number  of  legal  votes  given  to  some  other  person  for  the  same  office; 

but  no  testimony  can  be  received  of  any  illegal  votes,  unless  the  party 
contesting  such  election  deliver  to  the  opposite  party,  at  least  three  days 
before  such  trial,  a  written  list  of  the  number  of  illegal  votes,  and  by 
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whom  given,  which  he  intends  to  prove  on  snch  trial;  and  no  testimony 
can  be  received  of  any  illegal  votes  except  such  as  are  specified  in  such 
list. 

Service  of  liat.    The  lan^age  of  this  sec-  the  list  expects  to^  prove.    A  list  served  on 

tion  is  equivalent  to  a  requirement  that  the  7th  DecemDer  can  he  relied  on  at  a  trial  on 

opposite  party  shall  have  three  days'  notice  10th  Decemher;  12,  ante.    Miseh  v.  Mayhew, 

of  the  illegal  votes  which  the  party  serving  3d  Nov.  1876. 

1117.  No  statement  of  the  grounds  of  contest  will  be  rejected,  nor  the 
proceedings  dismissed  by  any  court  for  want  of  form,  if  the  grounds  of 
contest  are  alleged  with  such  certainty  as  will  advise  the  defendant  of  the 
p^ticular  proceeding  or  cause  for  which  such  election  is  contested. 

1118.  Upon  the  statement  being  filed,  the  county  clerk  must  inform  the 
(^  judge  of  the  Cgjuiiiy  Court,  who  must  give  notice  and  order  a  special  term 
*^  of  court,  to  be  held  at  the  court-house  of  the  proper  county,  on  some  day 
^  to  bejDtamed  by  him,  not  less  than  ten  nor  more  than  twenty  days  from 

vb    the  date  of  such  notice,  to  hear  and  determine  such  contested  election. 
\  '  County  clerk's  daties,  262  n. 

1119.  The  clerk  must  also,  at  the  same  time,  issue  a  citation  for  the  per- 
N.       son  whose  right  to  the  office  is  contested,  to  appear  at  the  time  and  place 

u(7  specified  in  the  notice,  which  citation  must  be  delivered  to  the  sheriff  and 
/  Av    be  served  upon  the  party  in  person,  or,  if  he  cannot  be  found,  by  leaving 
a  copy  thereof  at  the  house  where  he  last  resided. 

Citation.    No  particular  form  of  is  necessary.  Nonvood  v.  Kenfidd,  30  CaL  400. 
Clerk's  duties,  262  n. 

1120.  The  clerk  must  issue  subpoenas  for  witnesses  at  the  request  of 
either  party,  which  must  be  served  as  other  subpoenas;  and  the  County 

)     (j-OCouit  has  full  power  to  issue  attachments  to  compel  the  attendance  of 
)r^    witnesses  who  have  been  subpoenaed  to  attend. 

\  Subpcsnas,  service,   etc.,  1985-1997. 

11521.  The  court  must  meet  at  the  time  and  place  designated,  to  deter- 
mine such  contested  election,  and  shall  have  all  the  powers  necessary  to 
the  determination  thereof.  It  may  adjourn  from  day  to  day  until  such 
trial  is  ended,  and  may  also  continue  the  trial,  before  its  commencement, 
for  any  time  not  exceeding  twenty  days,  for  good  cause  shown  by  either 
party  upon  affidavit,  at  the  costs  of  the  party  applying  for  such  con- 
tinuance. 


9^ 


Adjournment.  If  court  adioumed  to,  or 
appointed  for,  a  holiday,  deemed  adjourned  to 
or  appointed  for  next  dav,  135.  *'  Before  its 
commencement "  means  before  the  commence- 
ment  of  the  trial;  but  the  order  for  adjourn- 
ment cannot  be  made  in  chambers.  An 
order  was  regularly  made  on  the  7th  Novem- 
ber appointing  a  special  term  to  be  held  on 
the  twentieth  of  the  same  month,  and  a  cita- 
tion duly  issued  and  served  requiring  defend- 
ant to  appear  on  that  day.  An  order  of 
November  8th  was  to  show  cause  *' why  the 
trial  of  case  should  not  be  set  for  Monday, 
the  26th  November,  1866,"  and  on  the  hear- 


ing the  judge  at  chambers  ordered  the  aae 
adjourned  until  Monday,  December  3d,  1866. 
This  day  was  not  part  of  a  regular  term  of 
the  court,  nor  fixed  as  a  special  term.  The 
appearance  of  the  parties  on  the  3<i  of  De- 
cember, and  their  proceeding  to  trial  without 
objection  at  the  time,  made  no  difference;  con- 
sent cannot  create  a  court  or  give  jurisdiction, 
and  the  whole  proceeding  was  a  nullity.  y<f' 
wood  V.  Kmfietd,  34  CaL  332.  The  provision 
that  the  court  may  adjourn  from  day  to  day» 
etc.,  precludes  the  court  from  ordering  any 
other  continuances  than  such  as  are  provided 
for.  Keller  v.  Chapman,  34  CaL  640. 


1122.  The  court  must  be  governed,  in  the  trial  and  determination  of 
such  contested  election^  by  the  rules  of  law  and  evidence  governing  the 
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determination  of  questions  of  law  and  fact,  so  far  as  the  same  may  be 
applicable;  and  may  dismiss  the  proceedings  if  the  statement  of  the  cause 
or  causes  of  the  contest  is  sufficient,  or  for  want  of  prosecution.  After 
hearing  the  proofs  and  allegations  of  the  parties,  the  court  must  pro- 
nounce judgment  in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

1123.  If  in  any  such  case  it  appears  that  another  person  than  the  one 
returned  has  tlie  highest  number  of  legal  votes,  the  court  must  declare 
such  person  elected.  yv 

1124.  The  clerk,  sheriff,  and  witnesses  shall  receive,  respectively,  the    Ji 
same  fees,  from  the  party  against  whom  judgment  is  given,  as  are  allowed  t  ^Jr  O 
for  similar  services  in  the  District  Court. 

1125.  If  the  proceedings  are  dismissed  for  insufficiency,  or  want  of 
prosecution,  or  the  election  is  by  the  court  confirmed,  judgment  must  be 
rendered  against  the  party  contesting  such  election,  for  costs,  in  favor  of    1  A*  ^  ^ 
the  party  whose  election  was  contested;  but  if  the  election  is  annulled  and 

set  aside,  judgment  for  costs  must  be  rendered  against  the  party  whose 
election  was  contested,  in  favor  of  the  party  contesting  the  same.  Pri- 
marily, each  party  is  liable  for  the  costs  created  by  himself,  to  the  officers 
and  witnesses  entitled  thereto,  which  may  be  collected  in  the  same  manner 
as  similar  costs  are  collected  in  the  District  Court. 

Diamiasai     The  court  has  no  discretion  to     attorney  snch  discretion.  Searq/  v.  Orow,  15 
dismiss  or  entertain  the  case,  as  it  deems  the     Cal.  117. 
public  interest  requires.    Nor  has  the  State 

1126.  Either  party,  aggrieved  by  the  judgment  of  the  court,  may  appeal  .  p. 
therefrom  to  the  Supreme  Court,  as  in  other  cases  of  appeal  thereto  from     r  d  0  ^ 
the  County  Court. 

Appeal.   Generally,  936-959.   From  County     a  new  trial,  but  the  Supreme  Court  may  order. 
Court,  966.  one.     Dorsey  v.  Barry,  24  Cal.  449;  Casgrave 

New  trial.    The  court  below  cannot  grant     v.  Howland,  24  Cal.  457. 

1127.  Whenever  an  election  is  annulled  or  set  aside  by  the  judgment  of    sJ^ 
the  County  Court,  and  ten  days  have  elapsed  and  no  appeal  has  been  taken,     i  C  i* 
the  commission,  if  any  has  issued,  is  void,  and  the  office  vacant. 


TITLE  m. 

OF  SUMMARY  PROCEEDINGS. 

Chapter  I.  Confession  of  Judgment  without  Action 1132-1135 

II.  Submitting  a  Controversy  without  Action 113&-1140 

III.  Discharge  of  Persons  Imprisoned  on  Civil  Process 1143-1154 

IV.  Summary  Proceedings  for  Obtaining  Possession  of  Real 

Property  in  Certain  Cases 1159-1179 

CHAPTEE  I.  • 

CONFESSION  OP  JUDGMENT  WITHOUT  ACTION. 

Sec  1132.  Jndnnent  may  be  confessed  for 
debt  due  or  contingent  liability. 
1133.  Statement   in  writing  and  form 
thereof. 


J\ 


Sec.  1134.  Filing    statement   and    entering 
jud^ent. 
1135.  How,  in  Justices*  Courts. 


1132.  (374.)  A  judgment  by  confession  may  be  entered  without  action, 
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Confession  of  Judgment,        [Paet  in.  Title  in, 


See  nSSiL 

Dlatrict  Courts  are  always  open  for  the 
entry  of  judgments,  76. 


either  for  money  due  or  to  become  due,  or  to  secure  any  person  against 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the  manner 
prescribed  by  this  Chapter.  Such  judgment  may  be  entered  in  any  court 
having  jurisdiction  for  like  amounts. 

lowed  to  impeach  the  judgment  at  aU,  he 
must  show  in  a  direct  proceeding  that  the 
claim  was  uniust  and  that  the  judgment 
ought  not  to  naye  heen  confessed.  Ord  v. 
McKtA,  6  CaL  515. 

OeneraUy.  If  an  action  is  commenced  and 
a  summons  served,  and  the  defendant,  before 
the  time  for  answering  expires,  files  a  verified 
statement  consenting  to  a  judgment,  and  spec- 
ifying the  amount,  and  undertaking  to  stAte 
the  subject-matter  of  the  indebtedness,  a 
judgment  entered  on  such  statement  is  a  judg- 
ment by  confession.  P<md  v.  Davenport,  44 
Cal.  481. 


Proceedings  in  Spaniah  language,  186, 
1056. 

Abbreviations  and  numerals,  186. 

Juriadlotlon.  Judgment  by  confession  for 
over  $300  in  a  Justice's  Court  is  it  seems  void. 
Feillet  v.  Engler,  8  CaL  76.  Justice's  Court, 
889. 

Etotting  aside.    If  a  defendant  can  be  al- 


1138.  (375.)  A  statement  in  writing  must  be  made,  signed  by  the  de- 
fendanty  and  verified  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  must  state  concisely  the  facts  constituting  the  liability,  and 
show  that  the  sum  confessed  therefor  does  not  exceed  the  same. 


Signed,  eto.  It  must  be  signed  by  all  tbe 
defendants.  CJiapin  v.  Thompson^  20  uaL  687. 

Statement  When  the  statute  is  not  strictlv 
pursued  it  is  prima  facie  evidence  of  fraua, 
and  this,  because  where  a  party  fails  to  make 
all  the  disclosures  required  by  the  act,  the 
presumption  is  that  he  nas  something  to  con- 
ceal. But  this  presumptive  evidence,  like  all 
presamptions,  can  be  rebutted.  It  merely 
throws  upon  the  plaintiff  the  burden  of  prov- 
ing that  his  juagment  was  not  fraudulent. 
Eichardu  v.  McMillan,  6  Cal.  422. 

A  statement  to  the  effect  that  the  indebt- 
edness is  upon  a  note,  etc.,  is  insufi^cient. 
So,  when  the  statement  is  that  the  indebted- 
ness is  for  goods  sold  and  delivered,  and 
money  had  and  received,  it  is  insufficient  in 
this,  that  it  does  not  show  the  kind,  or 
quantity,  or  price  of  the  goods,  or  time  of  sale, 
or  when  the  money  was  received,  or  under 
what  circumstances,  nor  how  much  of  the  in- 
debtedness, if  for  money,  and  how  much  for 
goods;  and  the  judgment  confessed  is  prima 
facie  fraudulent.  Cordier  v.  SchiMs,  18  Cal. 
676.  It  was  held  that  it  should  appear  by 
some  form  of  direct  statement  that  at  the 
very  instant  when  the  judgment  was  con- 
fessed the  felation  of  creditor  and  debtor  was 
on  foot,  and  to  the  extent  stated  in  the  judg- 
ment. St.  Clair  Denver  v.  Burton^  28  Cal.  549. 
To  rebut  the  presumption  of  fraud  the  facts 
proved  must  be  consistent  with  the  averments 
of  the  statement  and  in  support  of  them. 
Pond  V.  Davenport,  44  Cal.  487.  A  judg- 
ment by  confesHion  upon  a  statement  which 
does  not  sufficiently  state  the  facts  out  of 
which  the  indebtedness  arose,  nor  that  the 


amount  confessed  was  justly  due,  is  not  a 
nullity  on  its  face,  and  can  only  be  called  in 
question  by  the  creditors  of  defendant  on  the 
ground  of  fraud,  and  in  a  direct  proceeding 
for  that  purpose  (see  C,  (7.  3439).  Le/e  v.  Figg^ 
37  Cal.  328. 

Creditor's  remedies  A  confession  of  judg- 
ment suffered  for  the  purpose  of  hindering 
and  delaying  the  plaintiff  in  collecting  his 
debt  {C,  C.  3439)  wUl  be  held  void  as  to  him 
in  a  direct  proceeding  taken  by  him  to  avoid 
it.  Ryan  v.  Daly,  6  Cal.  239.  When  a  debtor 
confesses  judgment  without  the  request  or 
knowledge  of  nis  creditor,  and  the  creditor 
thereafter  ratifies  it,  the  record  will  bec^ome 
binding  as  between  the  parties  to  it,  by  force 
of  the  ratification;  and  the  judgment  will  be 
considered  as  ffood  from  the  date  of  its  entry. 
But  such  ratification  can  neither  override  nor 
in  any  manner  affect  rights  acquired  prior  to 
the  ratification,  and  while  the  judgment  was 
one  only  in  name.  If  the  confession  states  a 
"promissory  note,'*  implying  a  consideration, 
or  "services,"  or  *•* advances,"  or  both,  as  the 
source  or  ground  of  indebtedness,  the  creditor, 
always  keeping  within  the  limits  of  the  terms 
used,  may  prove  all  matters  explanatory. 
Beyond  this  he  cannot  go.  To  allow  him  to 
go  further,  and  prove  a  cmim  which  the  state* 
ment  not  only  aoes  not  include,  but  excludes 
by  necessary  intendment,  would  be  to  allow 
him  to  prove  his  judgment  to  be  virtuous  by 
proving  it  to  be  false.  WUcoxson  v.  Burton,  27 
Cal.  2&.  It  is  not  necessary  that  plaintiff, 
in  a  suit  by  a  creditor  to  set  aside  a  judg- 
ment on  confession,  should  be  either  a  judg- 
ment or  execution  creditor.    A  Uen  acquired 
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by  attachment  suffices.  Scales  y.  Scott,  13  Cal. 
76;  Heyncman  v.  Dannenberg,  6  Cal.  376.  A 
slight  mistake  in  the  computation  of  interest, 
the  date  being  given,  is  no  evidence  of  fraud. 
It  was  held  that  where  judgment  was  con- 
fessed on  a  note,  a  portion  of  the  considera- 
tion being  advanced  from  time  to  time  after 
the  date  of  the  note,  which  drew  interest  on 
the  whole  amount  from  date,  a  portion  of  the 
interest  was  fraudulent,  and  the  entire  note 


therefore  held  void  against  creditors.  Scales  y. 
SeoU,  13  CaL  76. 

Where  fraud  is  alleged  the  facts  must  be 
set  forth,  426n.,p.  161.  Meeker  v.  Harris,  19Cal. 
289.  A  general  allegation  that  the  transac- 
tion was  to  hinder,  delay  and  defraud,  is  not 
sufficient  Ibid.  It  seems  that  a  debtor  may 
prefer  a  particular  creditor  by  giving  a  con- 
fession of  judgment.  Meeker  v.  Harris,  19 
CaL  289. 


1134.  (376.)  The  statement  must  be  filed  with  the  clerk  of  the  court  in 
which  the  judgment  is  to  be  entered,  who  must  indorse  upon  it,  and  enter 
in  the  judgment-book,  a  judgment  of  such  court  for  the  amount  confessed, 
with  ten  dollars  costs.  The  statement  and  affidavit,  with  the  judgment 
indorsed,  thereupon  becomes  the  judgment-rolL 

1135.  (536.)  In  a  Justice's  Court,  where  the  court  has  authority  to  enter 
the  judgment,  the  statement  may  be  filed  with  the  justice,  who  must  there- 
upon enter  in  his  docket  a  judgment  of  his  court  for  the  amount  confessed, 
with  three  dollars  costs.  If  a  transcript  of  such  judgment  be  filed  with 
the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

Jostioe's  Comt.    A  justice  has  power  to     the  amount  confessed,  exclusive  of  interest, 
take  and  enter  judgment  on  confession  when     does  not  amount  to  $300.  114, 889. 


CHAPTER  n. 

SUBMimNG  A  OONTBOVEBSY  WITHOtJT  ACTION. 


Sec  1138.  Controversy,  how  suhmitted  with- 
out action. 
1139.  Judgment  on,  as  in  other  cases, 
hut  without  costs  prior  to  notice 
of  trial 


Sec.  1140.  Judgment  may  he  enforced  or  ap- 
pealed from  as  in  an  action. 


1138.  (377.)  Parties  to  a  question  in  difference,  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon  a  case  contain- 
ing the  facts  upon  which  the  controversy  depends,  and  present  a  submis- 
sion of  the  same  to  any  court  which  would  have  jurisdiction  if  an  action 
had  been  brought;  but  it  must  appear,  by  affidavit,  that  the  controversy 
is  real  and  the  proceedings  in  good  faith,  to  determine  the  rights  of  the 
parties.  The  court  must  thereupon  hear  and  determine  the  case,  and  ren- 
der judgment  thereon,  as  if  an  action  were  depending. 


District  Court  is  alwaya  open  for  hearinc 
and  determining  special  proceedings  of  a  civu 
nature,  76. 

Jurisdictioii.  The  court  is  restricted  to 
the  facts  agreed,  and  its  judgment  cannot  he 
based  on  any  facts  it  may  suppose  either 
party  can  estahlish.  CrandaU  v.  Amador  Co,^ 
20  CaL  74. 

Affidavit.  A  stipulation  cannot  he  substi- 
tuted for  this  affidavit,  283  n.,  p.  96. 

Relief  580. 

OeneraUy.  The  Supreme  Court  will  not 
iuTestigate  and  decide  questions  not  regularly 
arising  in  the  due  course  of  litigation,  in  order 
to  gratify  the  curiosity  of  counsel  or  parties, 
who  procure  them  to  he  raised  against  them- 
selTes  by  others,  who  feel  no  interest  in  the 


contest.  People  v.  Pratt,  30  Cal  223.  An 
officer,  either  of  the  State,  or  of  a  county 
or  city,  having  public  funds  or  property  under 
his  control,  ought  not  to  enter  into  a  stipula- 
tion in  respect  to  the  facts  in  a  case  affecting 
such  funds  or  property  without  acting  imder 
the  advice  of  counsel;  and  in  a  case  where 
this  was  done,  the  court  ordered  that  the  pro- 
ceedings he  stayed  until  a  copy  of  the  record 
in  the  cause  be  served  upon  tne  district  attor- 
ney and  the  chairman  of  the  board  of  super- 
visors of  the  county;  and  that  thereafter, 
upon  five  days*  notice  to  them,  or  to  the  at- 
torney for  the  defendant,  should  he  appear  by 
an  attorney,  the  petitioner  mieht  have  the 
cause  placed  on  the  calendar.  Uhler  v.  Bo^d, 
41  Cal.  60.  On  an  agreed  case  for  submission 
of  a  controversy  without  action,  in  which  the 
plaintiff  sought  to  recover  $5000  as  the  pur- 
chase-price dt  a  lot  of  laud,  the  agreed  case 
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stated  that  a  will  was  made  in  Belgium,  that 
an  authenticated  copy  of  it  was  ffled  in  the 
Probate  Court  of  San  Francisco,  where  the 
testator  resided  at  the  time  of  his  death,  to- 
gether with  a  petition  for  probate  by  the  per- 
son named  as  executor,  in  which  petition 
were  stated  "all  necessary  facts."  The  court 
held  that  if,  as  was  agreed,  the  petition  stated 


all  the  necessary  facts,  then  upon  its  present- 
ation with  a  copy  of  the  will,  and  the  publi- 
cation of  due  and  legal  notice,  the  Probate 
Court  acquired  jurisdiction  to  probate  the  will, 
and  the  judgment  of  the  probate  thereafter 
entered  was  conclusive.  Bogers  v.  Kmgf  22 
CaL  72. 


1139.  (378.)  Judgment  must  be  entered  in  the  judgment-book  as  in 
other  cases,  but  without  costs  for  any  proceeding  prior  to  the  trial.  The 
case,  the  submission,  and  a  copy  of  the  judgment  constitute  the  judg- 
ment-roll. 

Judgment,  664  and  notes. 

1140.  (379.)  The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  is  in  the  same  manner  subject  to 
appeal. 

CHAPTER  m. 

DTSGHABGE  OF  PERSONS  IMPRISONED  ON  OIVIL  PROCESS. 


Sec.  1143.  Persons   confined    may   be    dis- 
charged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Examination  before  judge. 

1147.  Interrogatories  may  oe  in  vrriting. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may 

again  apply,  when. 


Sec  1151.  Dischai^e  finaL 

1152.  Judgment  remains  in  force. 

1153.  Plaintiff  may  order  discharG;e  of 

prisoner,  who  shall  not  there- 
after be  liable  to  imprisonment 
for  the  same  cause  of  action. 

1154.  Plaintiff  to  advance  funds  for  sap- 

port  of  prisoner. 


1143.  Any  person  confined  in  jail,  on  an  execution  issued  on  a  judg- 
ment rendered  in  a  civil  action,  must  be  discharged  therefrom  upon  the 
conditions  in  this  chapter  specified. 

District  Court  is  always  open  for  hearing  and  determining  special  proceedings  of  a  ciril 
nature,  76. 

1144.  Such  person  must  cause  a  notice,  in  writing,  to  be  given  to  the 
plaintiff,  his  agent,  or  attorney,  that  at  a  certain  time  and  place  he  will 

\  *PP^y  ^  ^^®  judge  of  the  District  Court  of  the  county  in  which  such  per- 
son may  be  confined;  or,  in  case  of  his  absence  or  inability  to  act,  to  the 
judge  of  the  County  Court  of  the  county  in  which  such  person  may  be 
imprisoned,  for  the  purpose  of  obtaining  a  discharge  from  his  imprison- 

^  ment. 

Notice,  1010-1017. 

1145.  Such  notice  must  be  served  upon  the  plaintiff,  his  agent,  or  attor- 
ney, one  day  at  least  before  the  hearing  of  the  application. 

Upon  whom  notice  must  be  served,  1015. 

1146.  At  the  time  and  place  specified  in  the  notice,  such  person  must 
be  taken  before  such  judge,  who  must  examine  him  under  oath  concerning 
his  estate  and  property  and  effects,  and  the  disposal  thereof,  and  his 
ability  to  pay  the  judgment  for  which  he  is  committed;  and  such  jndge 
may  also  hear  any  other  legal  and  pertinent  evidence  that  may  be  pro- 
duced by  the  debtor  or  the  creditor. 
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1147.  The  plaintiff  in  the  action  may,  upon  such  examination,  propose 
to  the  prisoner  any  interrogatories  pertinent  to  the  inquiry,  and  they  must, 
if  required  by  him,  be  proposed  and  answered  in  writing,  and  the  answer 
must  be  signed  and  sworn  to  by  the  prisoner. 

1148.  If,  upon  the  examination,  the  judge  is  satisfied  that  the  prisoner 
is  entitled  to  his  discharge,  he  must  administer  to  him  the  following  oath, 

to  wit:  **I, ,  do  solemnly  swear  that  I  have  not  any  estate,  real 

or  personal,  to  the  amount  of  fifty  dollars,  except  such  as  is  by  law  exempted 
from  being  taken  in  execution;  and  that  I  have  not  any  other  estate  now 
conveyed  or  concealed,  or  in  any  way  disposed  of,  with  design  to  secure 
the  same  to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors,  so  help 
me  God." 

1148.  After  administering  the  oath,  the  judge  must  issue  an  order  that 
the  prisoner  be  discharged  from  custody,  and  the  officer,  upon  the  service 
of  such  order,  must  discharge  the  prisoner  forthwith,  if  he  be  imprisoned 
for  no  other  cause. 

Appeal  from  order.  This  order  is  appeal-  of  a  court  other  than  that  in  which  the  judg- 
able  as  a  ''special  order  made  after  final  ludg-  ment  was  obtained.  W,  F.  d:  Co,  v.  Anthony, 
ment'*  (939),  although  entered  by  the  judge     35  CaL  698. 

1150.  If  such  judge  does  not  discharge  the  prisoner,  he  may  apply  for 
his  discharge  at  tiie  end  of  every  succeeding  ten  days,  in  the  same  manner 
as  above  provided,  and  the  same  proceedings  must  thereupon  be  had. 

1151.  The  prisoner,  after  being  so  discharged,  is  forever  exempted  from 
arrest  or  imprisonment  for  the  same  debt,  unless  he  be  convicted  of  having 
willfully  sworn  falsely  upon  his  examination  before  the  judge,  or  in  taking 
the  oath  before  prescribed. 

1152.  The  judgment  against  any  prisoner  who  is  discharged  remains  in 
full  force  against  any  estate  which  may  then  or  at  any  time  afterward 
belong  to  him,  and  the  plaintiff  may  take  out  a  new  execution  against  the 
goods  and  estate  of  the  prisoner,  in  like  manner  as  if  he  had  never  been 
committed. 

1158.  The  plaintiff  in  the  action  may  at  any  time  order  the  prisoner  to 
be  discharged,  and  he  is  not  thereafter  liable  to  imprisonment  for  the 
same  cause  of  action. 

1154.  Whenever  a  person  is  committed  to  jail  on  an  execution  issued  on 
a  judgment  recovered  in  a  civil  action,  the  creditor,  his  agent,  or  attorney 
must  advance  to  the  jailer,  on  such  commitment,  sufficient  money  for  the 
support  of  the  prisoner  for  one  week,  and  must  make  the  like  advance  for 
every  successive  week  of  his  imprisonment;  and  in  case  of  failure  to  do 
so,  the  jailer  must  forthwith  discharge  such  prisoner  from  custody,  and 
such  discharge  has  the  same  effect  as  if  made  by  order  of  the  creditor. 

Sheriffs  duties,  eto.,  262  n.  per  se  dischar^  the  prisoner.    The  jailer  may 

trust  if  he  luces.   Ex  parte  Lamaon,  50  CaL 
FaUure   to  pay  maintenance  does  not    307. 
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CHAPTER  IV. 

BUHMABT    PBOCEEDmaS    FOB    OBTAINING    POSSESSION    OF    BEAL    PBOPEBTT    IK 

OEBTAIN  OASES. 


Sec.  1159. 
.1160. 
1161. 
1162. 
1163. 
1164. 
1165^ 
1166. 


1167. 
1168. 
1169. 
1170. 
1171. 


Forcible  entiy  defined. 

Forcible  detainer  defined. 

Unlawful  detainer  defined. 

Service  of  notice. 

County  Courts  have  jurifldiction. 

Parties  defendant. 

Parties  ^nerally. 

Complaint.     Judge  to  fix  day  for 

appearance  of    defendant   and 

summons. 
Summons,  form  and  service  of. 
Arrest 

Judgment  by  default. 
Defendant  may  appear,  etc 
Trial  by  jury. 


Sec.  1172.  Showing  required  of  plaintiff  in 
forcible  entry  or  detainer.  Of 
defendant. 

1173.  Complaint  must  be  amended  in 

certain  cases. 

1174.  Verdict  and  judgment 

1175.  Verification  of  complaint  and  an- 

swer. 

1176.  Effect  of  an  appeal  npon  the  judg- 

ment. 

1177.  Rules  of  practice. 

1178.  Appeals,  now  taken,  etc 

[1179.  County  Court  may  relieve  against 
forfeiture  of  lease.  ] 


1158.  Every  person  is  guilty  of  a  forcible  entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by 
any  kind  of  violence  or  circumstance  of  terror  enters  upon  or  into  any  real 
property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct,  the  party  in  possession. 

Forcible  entry  and  detainer  generaUy. 
All  former  acts  on  this  subject  were  repealed 
by  this  Code  on  1st  January,  1873.  Hemstreet 
y.  Wasmm,  49  Cal.  273.  Title  cannot  be  tried 
in  these  actions.  McCauley  v.  Weller,  12  CaL 
624;  Mecham  v.  McKay,  37  CaL  165.  If  the 
defendant  has  any  title  or  right  of  possession 
it  must  be  tried  in  some  action  proper  for  try- 
ing such  questions.  He  must  first  deliver  up 
the  possession  forcibly  or  unlawfully  acquired, 
and  then  he  may  be  in  a  situation  to  htifi;ate, 
in  a  proper  aotion,  any  valid  right  or  title  he 
may  have;  see  1172.  JkitduU  v.  Davis,  23  Cal 
384.  Proof  of  prior  possession  is  no  defense. 
Brown  y.  Perry,  39  Cal.  23.  To  constitute  a 
forcible  entry  there  must  be  something  more 
than  a  mere  trespass.  MerriU  v.  Forbes,  23 
CaL  381. 


County  Court,  jurisdiction,  85  and  notes;  is 
always  open  for  hearing,  etc ,  these  actions,  89. 

Tenants  in  common  cannot  maintain  this 
action  against  his  co-tenant:  Liek  v.  O^DonneU, 
3  CaL  63;  but  he  may  against  third  persons. 
Botcers  v.  Cherokee  Bob,  45  CaL  495. 

Foeseoslon  of  plaintiff.  Plaintiff  must 
show  an  actual,  peaceable,  not  scrambling 
possession  in  himself  at  the  time  of  the  entry. 
Treat  v.  'StuaH,  5  CaL  114;  House  v.  Keiser,  8 
CaL  501;  Cummins  y,  SeoU,  23  CaL  527;  Hoag 
V.  Pierce,  28  CaL  187;  VoU  v.  BuUer,  49  CaL 
75.  Whether  actual  possession  of  part  of  a 
tract  of  land  is  actual  possession  of  tne  whole 
must  be  in  many  cases  a  question  of  fact  It 
would  be  a  great  haMship  to  reouire  a  party, 
in  every  instance,  to  fence.  OCaUaghan  v. 
Booth,  6  CaL  66;  Preston  v,  Kehot,  16  CaL  317. 
Several  persons  were  owners  of  separate  tracts 
of  land  within  an  outside  fence,  which  formed 
a  common  inclosure;  but  the  division  lines 
of  the  separate  tracts  within  the  common  in- 


closure were  well  known  and  defined,  and 
each  person  cultivated  his  own  tract.  A.  and 
B.,  two  of  these  owners,  disposed  of  their 
tract  to  C.  Soon  after  this,  D.,  who  was  the 
owner  of  another  tract  within  th^  inclosure, 
went  on  the  tract  sold  to  C.  and  oomraeneed 
plowing  it.  C.  went  to  D.,  took  hold  of  his 
horse  and  commenced  turning  them  from  the 
tract,  when  D.  drew  a  pistol,  and  aiming  it  at 
him  threatened  to  hurt  him  if  he  did  not 
leave.  D.  continued  plowing  on  the  land.  It 
was  held  that  the  acts  committed  by  D. 
clearly  amounted  to  a  forcible  entr^  and  de- 
tainer,  and  that  the  general  outside  fence 
constituted  as  full  and  complete  an  actual  po»> 
session  in  the  owner  of  each  separate  tract 
Husse^  V.  McDermoU,  23  Cal.  413.  Where 
plaintiffs  had  a  stable  upon  the  lot  which  was 
adjoining  the  lot  upon  which  they  were  liv- 
ing; the  lot  was  being  cultivated  by  them 
at  the  time,  in  part  as  a  vegetable  garden,  and 
its  exterior  lines  were  fenced,  though  not  in  a 
very  substantial  manner;  the  lot  was  only 
38  feet  by  132  feet,  and  if  not  a  part  of  ihe 
plaintiff's  house-lot  was  immediately  adjoin- 
ing it,  without  9,ny  fence  between  the  two; 
this  was  held  sufficient  possession  of  the  lot 
Valencia  v.  Couch,  32  CaL  344.  By  entering 
into  another's  inclosure,  erecting  a  house  on 
some  part  of  the  premises,  and  asserting  a 
claim  to  Uie  whole,  or  a  huge  part,  while  the 
other  party  is  himself  living  within  the  same 
general  incfosure,  occupying  the  premises,  and 
also  asserting  his  possession  to  tne_  whole,  the 
intruder  does  not  acquire  possession  so  as  to 
enable  him  to  maintain  this  action.  Ross  v. 
JRoadhouse,  36  Cal.  683.  Where  a  person  en- 
tered upon  a  vacant  quarter-section  of  public 
land,  erected  a  small  dwelling-house  upon  it, 
slept  there  several  nights,  and  then  locking  the 
house  and  taking  the  key  with  him  retamed 
to  an  adjoining  county,  where  he  bad  pre- 
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yionsly  resided,  with  intention  immediately  to 
return  with  his  famil;{r  to  the  new  house  as 
his  home,  but  found  his  wife  too  ill  to  be  re- 
moved, and  she  continued  so  for  several 
months,  it  was  held  sufficient  possession. 
WiUon  V.  Shackelford,  41  Cal.  630.  Residence 
upon  the  premises  is  not  indispensable,  nor  is 
cultivation  nor  improvement,  as  contradistin- 
guished from  the  erection  of  fences  or  sub- 
stantial barriers,  marking  the  line  of  the 
premises  over  which  control  is  asserted.  The 
subjection  of  the  premises 'to  the  exclusive 
will  and  control  of  the  possessor  bv  means  of 
the  exercise,  by  him,  of  ^sible  and  notorious 
acts  of  dominion  over  them,  constitute  actual 
possession.  Gray  v.  CoUinSj  42  Cal.  157.  A 
lease  of  land,  with  a  reservation  in  it  that  the 
lessor  may,  during  the  term  of  the  lease,  oc- 
cupy any  part  or  all  of  the  demised  premises, 
does  not  prevent  the  lessor  from  maintaining 
forcible  entry  and  detainer  against  a  stranser 
to  the  lease  for  a  forcible  entry  into  the  de- 
mised premises,  if  the  lessor,  notwithstanding 
the  lease,  continues  to  occupy  the  same. 
Bowers  v.  Cherokee  Bob,  45  Cal.  495.  But  a 
lease  which  contains  a  clause  merely  giving 

Elaintiffs  the  ri^ht  to  occupy  one  room  in  a 
ouse  is  insufficient  to  entitle  them  to  main- 
tain the  action  as  to  the  whole  house.  Polaek 
V.  Schqfer,  46  CaL  278. 

If  one  who  is  in  the  actual  possession  of  a 
marsh  or  mud  flat  incapable  oi  habitation  or 
use  in  its  then  condition,  conveys  his  title  and 
possession,  and  the  vendor  promptly  prepares 
to  assert  his  title  and  enter  into  possession, 
he  acquires  a  possession  which  is  sufficient 
to  enable  him  to  maintain  forcible  entry 
or  unlawful  detainer  against  an  intruder, 
although  at  the  time  the  intruder  en- 
tered he  had  exercised  no  actiml  dominion 
or  control  over  the  land.  One  who  goes  upon 
the  land  several  weeks  after  the  alleged  ouster 
and  forcible  detainer,  simply  as  an  employ^  of 
the  parties  who  ousted  the  plaintiffs,  and  has 
no  other  connection  with  tne  transaction,  is 
not  ^ilty  of  an  unlawful  entry  and  forcible 
detainer.  Conroy  v.  Duane,  45  Cal.  597. 

A  sufficient  inclosure  is,  of  itself,  an  actual 
possession  of  land,  without  a  residence  upon 
it,  cultivation  or  other  act  of  dominion.  A 
natural  barrier,  such  as  a  deep  stream,  a  pre- 
cipitous cliff,  the  shore  of  the  ocean,  and  the 
like,  yfrUl  serve  as  a  portion  of  an  inclosure, 
and  render  a  fence  or  other  obstruction  on  that 
side  unnecessary.  Brummagim  v.  Bradshaw, 
39  CaL  24;  Conroy  v.  Dtmne,  45  Cal.  597. 
Neither  a  good  and  substantial  fence,  nor  a 
residence  upon  the  premises,  is  necessary ;  there 
mav  be  an  actual  possession  without  fences  or 
inclosure  of  any  kind.  Ooodrieh  v.  Van  Land- 
igham,  46  Cal.  603. 

Stock  rangingover  uninclosed  public  lands  is 
not  evidence  of  such  a  possession  of  any  spe- 
cific portion  of  such  lands  in  the  owner  of  the 
Btock^  as  will  enable  him  to  maintain  tl^s  ac- 
tion. Buel  V.  Frazkr,  38  Cal.  696.  The  acts 
of  an  agent  in  controlling  the  property  for  the 
plaintiff,  are  enough  to  show  that  the  property 
was  held  and  possessed  by  the  principal, 
whether  the  agent  had  any  written  authority 
or  not.  The  statute  does  not  require  the 
plaintiff  to  be  in  the  actual  occupancy  of  the 
premises.  "Actual  possession  "  as  much  con- 
sists of  a  present  power  and  right  of  dominion 


as  an  actual  corporal  presence.   Mintum  v. 
Burr,  16  CaL  109. 

A  person  who  is  in  the  actual  and  peace- 
able possession  of  land  as  the  tenant  at  will  of 
another,  may  maintain  an  action  of  forcible 
entry  and  detainer  if  forcibly  dispossessed. 
Jones  V.  Shay,  50  Cal.  508.  A  person  who  has 
worked  on  a  mining  claim,  and  run  tunnels 
and  sunk  shafts  on  me  same  for  prospecting 
purposes,  but  who  has  ceased  work  and  has 
not  occupied  the  same  for  several  months, 
cannot  maintain  an  action  of  forcible  detainer 
against  one  who  enters  upon  the  same.  The 
mere  fact  that  the  one  who  makes  such  entry 
does  not  deliver  possession  to  the  other  on  de- 
mand, does  not  make  him  guilty  of  a  forcible 
detainer.  Laird  v.  WoJterfwd,  50  Cal.  315. 

An  agent  or  servant  having  the  care  of  real 
estate  cannot  be  considered  as  a  tenant  at 
will  of  his  principal  or  master,  and  cannot 
therefore  sue  in  nis  own  name.  Mitchell  v. 
Davis,  20  CaL  47;  Higginhotham  v.  Higgin- 
botham,  10  R  Monroe,  371;  Bertie  v.  Beau- 
mont,  16  East,  33.  This  remedy  cannot  be 
sustained  by  merely  showing  a  constructive 
possession,  or  a  right  of  possession.  Barlow  v. 
Bums,  40  CaL  3M.  A  deed  of  conveyance 
does  not  show,  nor  tend  to  show,  any  actual 
possession  in  the  plaintiff,  nor  any  actual 
change  of  possession  from  the  grantor  to  the 
grantee.  The  right  of  pos9e8sion  cannot  be 
tried  in  this  action.  Sanchez  v.  Loureyro,  46 
Cal.  642. 

Force.  Where  a  party  of  four  or  five  men 
enter  a  building,  occupied  by  another,  in  the 
night-time,  dunng  the  hours  of. sleep,  and 
take  possession,  and  avow  the  intention  to 
keep  possession,  and  actually  do  keep  pos- 
session, it  is  sufficient  evidence  of  force  to 
maintain  the  action.  Scarlett  v.  Lamarque,  6 
Cal.  63. 

•  An  unusual  assemblage  of  armed  men  with 
the  defendant,  from  which  plaintiff  had  just 
grounds  to  apprehend  violence  if  he  had  at- 
tempted te  retain  possession,  or  remove  de- 
fendant from  his  land,  accompanied  by  actual 
threats  of  violence  to  the  plaintiff,  or  those 
who  accompanied  him,  was  held  sufficient. 
Watson  V.  Whitney,  23  CaL  376;  Polaek  v. 
McOrath,  25  Cal.  54.  Two  hostile  parties 
cannot  be  in  possession  of  the  same  premises 
at  the  same  time,  and  ^he  possession  is  not 
changed  until  the  invaders  have  expelled  the 
former  occupants.  VaUneia  v.  Couch,  32  Cal. 
344.  There  must  be  something  approximat- 
ing to  force,  violence,  or  some  eSbrt  at  intimi- 
dation, or  threat  of  force  or  violence  on  the 
part  of  the  defendants.  Bud  v.  Frazier,  38 
Cal.  696.  Where  a  large  number  of  men 
were  employed  by  defendants,  and  the  entry 
was  made  at  an  unusual  time,  possession 
taken  in  a  hasty  manner,  small  arms  fired, 
etc.,  it  was  held*  that  such  circumstances  of 
terror  left*no  room  to  doubt  that  the  enttv 
was  not  of  that  peaceable  character  which 
the  law  permits  to  be  made,  though  no  d^ual 
collision  ensued.  Cray  v.  Collins,  42  CaL  157. 
Tearing  down  and  removal  of  the  house  and 
fence  of  plaintiff,  while  he  was  in  possession, 
is  a  forcible  entry;  and  whether  it  causes  a 
breach  of  the  peace  or  not,  it  tends  to  such  a 
result.  The  law  prohibits  a  forcible  entry 
even  by  the  person  entitled  to  the  possession, 


445 


*  i# 


§1160 


Forcible  Entry,  Etc. 


[Part  III,  Title  III, 


for  the  reason,  among  others,  that  it  neces- 
sarily tends  to  a  breach  of  the  peace.  Brown 
V.  Perry,  39  Cal.  23.  A  landlord  has  no  right 
to  enter  for  a  breach  of  covenant  in  the  lease, 
and  forcibly  eject  the  tenant,  if  the  lease  re- 
serve no  right  of  entry  for  such  breach.  Fox 
V.  Brisaac,  15  Cal.  223;  4  Kent,  119;  Taylor'^ 
Landlord  and  Tenant,  531;  Sampson  v.  Henry, 
11  Pick.  379. 

One  who  has  title  and  present  right  of  en- 
try, is  not  guilty  of  a  forcible  entry  into  a 
building,  if  he  enters  in  the  absence  of  the  oc- 
cupant and  quietly  and  peaceably  removes 
the  occupant  s  furniture.  Powell  v.  Lane,  45 
Cal.  677.  A  person  being  put  in  possliession 
by  a  ministerial  officer  of  the  law,  under  the 
authority  and  by  the  command  of  a  court  of 
competent  jurisdiction,  is  not  a  forcible  entry 
and  detainer  within  either  the  letter  or  the 
spirit  of  the  law.  The  person  ejected  has  an 
ample  and  summary  remedy  by  petition  to  the 
court  setting  forth  the  fact«  ana  asking  to  be 
restored  to  nis  possession;  or  if  he  really  had 
a  superior  title  to  the  land,  he  might  have  re- 
sorted to  an  action  of  ejectment.  But  if  he 
were  a  mere  intruder  on  the  land,  with  neither 


title  nor  right  of  possession,  he  has  no  just 
cause  of  complaint  on  the  ffrouud  of  being 
turned  out.  Janwn  v.  Brooka,  29  CaL  218* 
Where  plaintiff  w^as  manoeuvring  to  acquire 
without  violence,  if  possible,  a  right  of  action 
for  forcible  entry,  while  the  defendant  was 
manceuvrins  to  avoid  that  result,  and  these 
objects  of  the  respective  parties  were  clearly 
manifest  to  each  other,  the  court  said  it  would 
be  a  perversion  of  the  action  of  forcible  ^ntry 
and  detainer  from  its  legitimate  uses  for  the 
plaintiff  to  recover.  Thompson  v.  Smith,  28 
CaL  534. 

Defendant,  -who  may  be,  1164-5.  A  per- 
son may  be  guilty  of  a  forcible  entry  who  \a 
not  actually  present  and  does  not  actually  as- 
sist therein.  He  is  guilty  of  an  entry  made 
with  force  by  one  acting  at  the  time  under 
his  direction  and  procurement.  Minturn  v. 
Burr,  20  Cal.  48.  A  married  woman  doing 
business  as  a  sole  trader,  whose  husband  is  in 
possession  with  her,  may  be  joined  with  him 
as  a  defendant.  Howard  w.  Valentine,  20  CaL 
287;  and  see  370-1,  ante. 


1160.  Every  person  is  guilty  of  a  forcible  detainer  who  either: 

1.  By  force,  or  by  m^aces  and  threats  of  violence,  unlawfully  holds 
and  keeps  the  possession  of  any  real  property,  whether  the  same  was 
acquired  peaceably  or  otherwise;  or, 

2.  Who,  in  the  nighttime,  or  during  the  absence  of  the  occupant  of  any 
lands,  unlawfully  enters  upon  real  property,  and  who,  after  demand  made 
for  the  surrender  thereof,  for  the  period  of  five  days,  refuses  to' surrender 
the  same  to  such  former  occupant. 

Tlie  occupant  of  yeal  property,  within  the  meaning  of  this  subdivision, 
is  one  who,  within  five  d$iys  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands. 

OoQupant.    The  party  is  not  required  to 
show  a  possjBssion  which  differs  at  all  from  the 

gossession  which  he  would  have  to  show  were 
e  seeking  relief  under  1169.  Shelby  v.  Hous- 
ton, 38  Csl  422;  WiUon  v.  Shakdford,  41  CaL 
630. 

UnlaiTTfal  entry,  eto.  A  clear  and  distmct 
demand  of  possession  accompanied  with  an 
offer  to  take  peaceable  possession,  by  the 
claimant,  puts  the  party  making  the  unlawful 
entry  at  once  in  the  wrong,  if  he  refuses 
peaceably  to  yield  up  possession.  There 
should  be  something  to  show  that  the  claim- 
ant cannot  obtain  peaceable  and  easy  redress 
by  his  own  act,  before  he  can  sue  in  this 
action.  If  the  party  making  an  unlawful 
entry  will  peaceaoly  quit  the  premises  when 
demanded  he  will  be  only  responsible  for  a 
trespass,  not  for  a  forcible  detainer.  Ukldn- 
son  v.  Maguire,  9  Cal.  60.  It  is,  however, 
absolutely  necessary  that  the  entry  of  defend- 
ant should  have  been  unlawful.  Otoen  v.  Doty, 
27  CaL  603.  Under  a  previous  statute  an 
"  unla^vvful "  entry  was  held  to  be  a  pea<?eable 
'entry  made  in  bad  faith — ^that  is  to  say,  with- 
out any  bona  fide  claim  or  color  of  a  legal 
right  to  enter,  and  not  a  peaceable  entry 
made  in  good  faith,  although  wrongfully,  that 
is  to  say,  in  the  belief  that  there  was  a  legal 


By  foroe,  etc.,  1169  n.  There  must  be 
something  of  personal  violence,  threatened  or 
actual.  If,  when  possession  is  demanded,  the 
party,  by  word  or  act,  look  or  gesture,  gives 
reasonable  ground  to  apprehend  the  use  of 
force  to  prevent  the  rightful  claimant  from  ob- 
taining peaceable  possession,  this  is  sufficient. 
It  is  not  necessary  for  the  claimant  to  wait 
till  actual  violence  is  resorted  to.  IHckinsony. 
Maguire,  9  Cal.  60.      ^ 

A  naked  avowal  of  intention  to  keep  posses- 
sion, and  actually  keeping  possession,  does 
not,  necessarilv,  amount  to  force,  or  a  threat 
of  force.  Sucn  avowal  should  have  some  re- 
lation to  a  demand  of  the  possession  by  the 
party  claiming  fb  have  been  ousted,  and  it 
should  at  least  be  accompanied  by  some  act 
or  word  tending  to  show  an  intent  to  main- 
tain the  possession  .by  force.  Fogarty  v.  Kelly, 
24  Cal.  319.  And  the  mere  surmise  or  appre- 
hension of  the  plaintiff  that  if  he  attempts  to 
regain  the  possession  he  will  be  repelled  by 
force,  is  not  enough;  the  words  or  acts  of  the 
defendant  must  manifest  the  present  purpose 
to  resort  to  force  to  defeat  the  attempt  then 
being  made  by  plaintiff  to  reenter  into  the 
possession  of  the  premises.  HodgMns  v.  Jor- 
dan, 29  Cal.  578;  and  see  Brawley  v.  Risdon 
Iron  Works,  38  Cal.  677;  Wilbur  v.  Cherry,  39 
CaL  661. 
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I  liei,  A  ftenaDt  of  real  property  for  a  term  legs  than  lifo 
is  guillj  of  an  onlawfnl  detainer: 

1.  WheD  he  oontinaeB  in  poweaaion  in  person  or  by  enb- 
tenant  of  the  property  or  any  part  thereof,  after  the  expiration 
of  the  term  for  which  it  ia  let  to  him,  witiioat  permiaaion  of 
hia  landlord*  ^  but  in  case  of  a  tenancy  at  will  it  mnat  first  be 
terminated  by  notice  aa  prescribed  in  the  dvil  code. 

3.  Where  he  continnea  in  possession  in  person  or  by  anU 
tenants,  without  permission  of  bis  landlord,*  after  default  in 
the  payment  of  rent  paranant  to  tbe  lease  or  agreement  ander 
which  the  property  is  held,  and  three  days'  notice,  in  writing-- 
requiring  its  payment,  stating  the  amount  which  is  due,  or 
possession  of  the  property — shall  have  been  served  upon  him, 
and  if  there  be  a  sub-tenant  in  actual  occupation  of  the  prern^ 
Isea,  also  upon  such  sub-tenant.  Buch  notice  may  be  served  at 
any  time  within  one  year  after  the  rent  becomes  due.  In  all 
caaes  of  tenancy  upon  sgricultnral  lands  where  the  tenant  has 
held  over  and  retained  possession  for  more  than  sixty  days 
after  the  ezpiraticm  of  hia  term,  without  any  demand  of  pos- 
aeasion  or  notice  to  quit  by  the  landlord,*  he  shall  be  deemed 
to  be  holding  by  permission  of  the  landlord,*  and  shall  be  enti- 
tled to  hold  nnder  the  terms  of  the  lease  for  anofhir  f^  year, 
and  shall  not  be  guilty  of  an  unlawful  detainer  during  said 
year,  and  such  holding  over  for  the  period  aforesaid  shall  be 
taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to  hold 
for  another  year. 

8.  When  he  continues  in  poescsoion  in  person  or  by  sub- 
tenants after  a  neglect  or  a  failure  to  perform  other  conditions 
or  oovensnts  of  the  lease  or  agreement  wndea^  which  the  prop- 
erty is  held  *  than  tbe  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing— requiring  the  performance  of  such 
oonditiona  or  covenants,  or  the  possesaioD  of  the  property— 
■hall  have  been  served  upon  him,  and  if  there  be  a  sub-tenant 
In  actual  occupation  of  the  premises,  also  upon  such  sub-ten- 
ant. Within  three  days  after  the  service  of  the  notice,  the 
tenant  or  any  sub-tenant  in  actual  occupation  of  the  premises, 
or  sny  mortgagee  of  the  term,- or  other  person  interested  in 
the  continuance,  may  perform  the  conditions  or  corenants  of 
tbe  leaae,  or  pay  tbe  stipulated  rent,  as  the  case  may  be,  and 
therein  saTe  the  Isaac  from  forfeitoxe.    Provided,  if  th$  oov' 
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by  permission  of  the  landlord  or  Uie  successor  in  estate  of 
his  landlord^  if  any  there  he,  and  shall  be  entitied  to  hold 
nnder  the  terms  of  the  leaae  for  another  full  year,  and  shall 
not  be  guilty  of  an  unlawful  detainer  during  said  year,  and 
such  holding  over  for  the  period  aforesaid  shall  be  taken  and 
construed  as  a  consent  on  the  part  of  a  tenant  to  hold  for 
another  year. 

8.  When  he  continues  in  possession  in  person  or  by  sub- 
tenant after  a  neglect  or  failure  to  perform  other  conditions 
or  covenants  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held  (tficbidtn^  any  covenant  not  to  osst^  or  sub-lst)  than 
the  one  for  the  payment  of  rent,  and  three  days  notice,  in  writ- 
ing, requiring  the  performance  of  such  conditions  or  cove- 
nants, or  the  possession  of  the  property,  shall  have  been  served 
upon  him,  and  if  there  be  a  sub-tenant  in  actual  occupation  of 
the  premises,  also  upon  such  sub-tenant.  Within  three  days  after 
the  service  of  the  notice^  the  tenant  or  any  sub-tenant  in  actual 
occupation  of  the  premises,  or  any  mortgsgee  of  the  term,  or 
other  person  interested  in  Us  continuance,  may  perform  the 
oonditiona  or  covenants  of  the  lease,  or  pay  the  stipulated 
rent»  aa  the  case  may  be,  and  thereby  save  the  lease  from  for- 
feiture, f  A  tenant  may  taJce  proceedings,  similar  to  thoae 
prescribed  in  this  chapter,  to  obtain  possession  of  the  prem- 
ises let  to  an  under-tenant  in  case  of  his  unlawful  detention  of 
the  premises  underlet  to  him. 

4.  4ny  tenant  or  sub4enant  assigning  or  subletting,  or 
eommitting  waste  upon  (he  demised  premises,  contrary  to  the 
covenants  qf  his  lease,  ihenAy  terminaJte  [s\  the  lease,  and 


Drcible,  the  defendant  is  grfilty  of 
letainer,  whether  he  originally 
Bsession  peaceably  or  otherwise. 
uam,  45  OaL  597. 

eto.  The  demand  and  refusal 
r  the  entry  complained  of:  Mecham 
17  CaL  166;  and  defendant  must 
Bsion  when  the  demand  is  made. 
^iadonl,  W,,  38  Cal.  678. 

)f  tort-feaaor  is  npt,  it  seems, 
sued  for  a  forcible  detainer,  if  he 
lection  with  the  original  tortious 
ly  V.  Hamer,  19  Cal.  387. 
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>r  by  sub-tenants,  with- 
paymeut  of  rent,  pur- 
property  is  held,  and 
at,  stating  the  amount 
lave  been  served  upon 
ation  of  the  premises, 
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1.    Wben  he  a 


tount  of  the  properC]'  ur  iiiiy  pu^t  tliereul',  nfter  tbe  oipimtlDD 
of  Ihe  term  tor  irhiob  it  id  kC  to  Uim,  witbonl  permbeiou  of 
hi*  landlord*  >  bat  io  ea^  of  ■  leuunc;  &I  will  it  musl  firitl  be 
tomiiiiMed  hj  notun  m  priHcribed  in  tbe  ciiil  code. 

a.  Wbere  he  otmUnueK  in  pciEoiBioQ  in  per«Dii  or  b;  tab. 
tenuil*,  without  pami.9>.iiiii  of  Lin  Ituidlard,*  ilb^t  default  in 
tbe  pkyment  of  rent  puruimul  to  the  leaae  or  agreemeni  nnder 
which  the  property  ii  held,  and  three  da.VB'  notice,  in  writing— 
reqqiiiDK  its  payment,  nlatiog  tbe  amount  wbicb  la  dne,  or 
poaseasioti  of  the  proptirty  -itball  have  beeu  served  upon  blm, 
•ud  if  there  he  a  anb-tcnuiit  iii  actual  ocoup»tion  of  the  prem_ 
ian,  also  upon  lucdi  mb-ttnsnt.  8acb  notice  may  be  served  at 
■ny  Ume  within  one  year  after  the  rent  becumea  due.  In  all 
oues  of  tenancy  upon  agricultural  lands  where  tbe  tenant  hu 
held  OTer  and  letuned  puxsegiuon  for  more  than  aiit;  daya 
■ftor  the  erpiratloii  of  hid  term,  without  any  demand  of  pos- 
ttwiitm  or  notioe  to  quit  by  the  landlord.*  be  aliall  be  deemed 
to  be  holdbigbypeniiiB8iiini)f  the  landlord,*  andnball  be  enti- 
tled to  hold  under  the  terms  of  the  lease  for  another  full  year, 
and  ahaJl  not  be  guilty  c(  an  unlawful  detainer  daring  said 
year,  and  inch  holding  ov*:r  for  the  period  aforesaid  aball  be 
taken  and  oonatrtied  M  ai^cn^nt  on  the  part  of  a  tenant  to  hold 
for  another  y«ar. 

S.  When  he  oontinata  in  posscsBiun  in  person  or  by  anb- 
tenlnti  after  I,  negleot  or  a  failure  to  perform  other  conditions 
or  oovenant*  of  the  laaau  or  agreement  andei;  wbielj  the  prop- 
arty  ia  bald  '  than  fiia  one  for  tbe  payment  of  rent,  and  thiee 
d»ya'  notioe,  in  writing— reqairing  tlie  performance  of  such 
oonditioni  or  ooTenante,  or  the  posaeeaion  of  the  proper^  — 
(hall  have  been  aerred  opou  him,  and  if  there  be  a  9ub-tenant 
In  aotual  occnpatioo  cf  the  premises,  also  npon  such  sub-ten- 
ant. Within  tliree  dayt<  after  the  service  of  the  notice,  the 
tsnant  or  any  mb-teiuot  in  actual  occupation  of  the  premises. 
or  any  mortgigee  of  tbe  term,  or  other  parson  interested  in 
tfae  ootttinaance.  m«y  perform  the  conditions  or  covenaniBof 
Ihe  baae,  or  pky  the  stipulalt^d  rent,  aa  the  caae  may  be,  and 
tbanby  wva  ttia  l«w«  from  forfeitua.    Pronded.  if  the  cove- 
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for  the  reason,  among  others,  that  it  neces- 
sarily tends  to  a  breach  of  the  peace.  Brown 
Y.  Perry,  39  Cal.  23.  A  landlord  has  no  right 
to  enter  for  a  breach  of  covenant  in  the  lease, 
and  forcibly  eject  the  tenant,  if  the  lease  re- 
serve no  right  of  entry  for  such  breach.  Fox 
V.  Briissae,  15  Cal.  223;  4  Kent,  119;  Taylor's 
Landlord  and  Tenant,  631;  Sampson  v.  Henry , 
II  Pick.  379. 

One  who  has  title  and  present  right  of  en- 
try, is  not  guilty  of  a  forcible  entry  into  a 
building,  if  he  enters  in  the  absence  of  the  oc- 
cupant and  quietly  and  peaceably  removes 
the  occupant  s  furniture.  Powell  v.  Lane,  45 
Cal.  677.  A  person  being  put  in  pos^ssion 
by  a  niinistenal  officer  of  the  law,  under  the 
authority  and  by  the  command  of  a  court  of 
competent  jurisaiction,  is  not  a  forcible  entry 
and  detainer  within  either  the  letter  or  the 
spirit  of  the  law.  The  person  ejected  has  an 
ample  and  summary  remedy  by  petition  to  the 
court  setting  forth  the  facts  ana  asking  to  be 
restored  to  his  possession;  or  if  he  really  had 
a  superior  title  to  the  land,  he  might  have  re- 
sorted to  an  action  of  ejectment.  But  if  he 
were  a  mere  intruder  on  the  land,  with  neither 


title  nor  right  of  possession,  he  has  no  just 
cause  of  complaint  on  the  ground  of  being 
turned  out.  Janwm  v.  Brooks,  29  Cal  21& 
Where  plaintiff  was  manceuvring  to  acquire 
without  violence,  if  possible,  a  right  of  action 
for  forcible  entry,  while  the  defendant  waa 
manoeuvring  to  avoid  that  result,  and  these 
objects  of  the  respective  parties  were  clearly 
manifest  to  each  other,  the  court  said  it  would 
be  a  perversion  of  the  action  of  forcible  *ntry 
and  detainer  from  its  legitimate  uses  for  the 
plaintiff  to  recover.  Thompson  v.  Smil^  28 
CaL534 

Defendant,  "who  may  be,  I164r-5.  A  per* 
son  may  be  guilty  of  a  forcible  entry  who  is 
not  actually  present  and  does  not  actually  as- 
sist therein.  He  is  guilty  of  an  entry  made 
with  force  by  one  acting  at  the  time  under 
his  direction  and  procurement.  Minturn  v. 
Burr,  20  Cal.  48.  A  married  woman  doing 
business  as  a  sole  trader,  whose  husband  is  in 
possession  w^ith  her,  mav  be  joined  with  him 
as  a  defendant.  Howard  v.  Valentine^  20  CaL 
287;  and  see  370-1,  ante. 


1160.  Every  person  is  guilty  of  a  forcible  detainer  who  either : 

1.  By  force,  or  by  m^aces  and  threats  of  violence,  unlawfully  holds 
and  keeps  the  possession  of  any  real  property,  whether  the  same  was 
acquired  peaceably  or  otherwise;  or,  ' 

2.  Who,  in  the  nighttime,  or  during  the  absence  of  the  occupant  of  any 
lands,  unlawfully  enters  upon  real  property,  and  who,  after  demand  made 
for  the  surrender  thereof,  for  the  period  of  five  days,  refuses  to' surrender 
the  same  to  such  former  occupant. 

The  occupant  of  yeal  property,  within  the  meaning  of  this  subdivisioD, 
is  one  who,  within  five  d^ys  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands. 

Occupant    The  party  is  not  required  to 
show  a  possjession  which  differs  at  all  from  the 

Eossession  which  he  would  have  to  show  were 
e  seeking  relief  under  1169.  Shelby  y.  ff^^' 
Urn,  38  Cat  422;  Wilson  v.  Shake{fQrd,  41  UL 
630. 

Unlawful  entry,  etc.  A  clear  and  distinct 
demand  of  possession  accompanied  with  an 
offer  to  take  peaceable  possession,  VJf  1 
claimant,  puts  the  party  making[  the  unW''"^ 
entry  at  once  in  the  wrong,  if  he  ^?f^ 
peaceably  to  yield  up  possession.  Th®^ 
should  be  something  to  show  that  the  ^IJ?! 
ant  cannot  obtain  peaceable  and  ea83p"  .^ff^ 
by  his  own  act,  wfore  he  can  sue  i"  jJJJ 
action.  If  the  party  making  an  tinUyiu 
entry  innll  peaceaoly  quit  the  premises  wUen 
demanded  he  wiU  be  only  responsible  »^' 
trespass,  not  for  a  forcible  detainer.  -O**"*" 
son  V.  Magwre,  9  Cal.  60.  It  is,  fco^f^'^Il 
absolutely  necessary  that  the  entry  of  ^^^jS^' 
ant  should  have  been  unlawful.  Otoefs^  v.  i^^ 
27  Cal.  605.  Under  a  previous  statute  »» 
"  unlawful "  entry  was  held  to  be  a  p<^*^^^?i! 
•entry  made  in  had  faith — that  is  to  s«»y»  ^Vj 
out  any  hona  fdt  claim  or  color  of  *  '^^ 
right  to  enter,  and  not  a  peaoeabl*  *".  -j^ 
made  in  good  foMh,  although  wrongfully*.  V^ 
is  to  say,  in  the  belief  that  there  wet*  *  ^®®^ 


By  force,  etc.,  1159  n.  There  must  be 
Bomethins  of  personal  violence,  threatened  or 
actual.  If,  wnen  possession  is  demanded,  the 
party,  by  word  or  act,  look  or  gesture,  gives 
reasonable  ground  to  apprehend  the  use  of 
force  to  prevent  the  rightful  claimant  from  ob- 
taining peaceable  possession,  this  is  sufficient. 
It  is  not  necessary  for  the  claimant  to  wait 
till  actual  violence  is  resorted  to.  Dickinson  v. 
Maguire,  9  CaL  60.      ^ 

A  naked  avowal  of  intention  to  keep  posses- 
sion, and  actually  keeping  possession,  does 
not,  necessarilv,  amount  to  force,  or  a  threat 
of  force.  Sucn  avowal  should  have  some  re- 
lation to  a  demand  of  the  possession  by  the 
party  claiming  fb  have  been  ousted,  and  it 
shotud  at  least  be  accompanied  by  some  act 
or  word  tending  to  show  an  intent  to  main- 
tain the  possession  .by  force.  Fogariy  v.  KeUy, 
24  Cal.  319.  And  the  mere  surmise  or  appre- 
hension of  the  plaintiff  that  if  he  attempts  to 
regain  the  possession  he  will  be  repelled  by 
force,  is  not  enough;  the  words  or  acts  of  the 
defendant  must  manifest  the  present  purpose 
to  resort  to  force  to  defeat  the  attempt  then 
being  made  by  plaintiff  to  reenter  into  the 
possession  of  the  premises.  HodgHns  v.  Jor- 
dan, 29  Cal.  678;  and  see  Brawley  v.  Risdon 
Iron  Works,  38  Cal.  677;  WUbur  v.  Cherry,  39 
Cal.  661. 
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for  the  reaBon,  among  othera,  that  i: 
sarily  tends  to  a  hreach  of  the  peace. 
V.  Perry,  39  Cal.  23.  A  landlord  has  i 
to  enter  for  a  breach  of  covenant  in  tb 
and  forcibly  eject  the  tenant,  if  the  1 
serve  no  right  of  entry  for  such  brea 
V.  Sriaae.  15  Cal.  223;  4  Kent,  119; 
Landlord  and  Tinaiit,  S31;  Sampton  v. 

11  Pick.  37B. 

One  who  has  title  and  present  righ 
try,  is  not  guilty  of  a  forcible  entrj 
building,  if  he  enters  in  the  absence  ol 
cupant  and  quietly  and  peaceably  i 
the  occupant  a  furniture.  Powell  v.  J 
Cal.  S77.  A  peraoQ  being  put  in  po 
by  a  ministerial  officer  of  the  law,  un 


lunJt  and  eonditiimi  of  leata  vM/ilrd  by  the  teitef  eanniiH 
Itrutard  be  performed,  Uten  no  notiet.  at  latl  pretrribtd  hrr* 
nted  iw  gixtnta  inid  leuM  or  Au  ntd-tennnf  dememdingl 
frrfiirmaiKe  nf  Ou  violated  covenat  or  condiliom  of  I 
ixtM.*  A  taaant  Tai,j  take  prooeedings,  similar  to  ihoM  p 
■wribBd  in  Uiis  eliaptaT.  to  oblaiu  posaeeiinn  of  the  pnnil 
let  to  an  undei^teoaat  in  oue  of  his  nnlawful  detentioD  of  I 
prenlMH  under-lft  U>  him.     [In  effeet  April  1,  1878.  | 

Tfa*  bill  mmudliui  >  liai.  u  hm  liTtn,  wu  SaniM  BlIJ  No.  w.  J 
atti*rblll(H«iilteBil]4M>ui<in<UDathti  hcCIod  wm,  puwd,  ippn< 


•L    Bf  UwlBHnlonolUwwacdi  "an 
UMUwd  It  ua  th*n  b*"  to  /oar  pluH 

1    B7ttie[n»rUoiiottb*ii<»ili"liiatii 
or>ab-l*t,"afMToar  ■iiparioraian2. 


indicated  br  th*  tour  hm 


■t  setting  forth  the  facts  and  askit 
restored  to  his  possewion;  or  if  he  re 
a  superior  title  to  the  laud,  be  might 
sorted  to  an  action  of  eiectment  I 
were  a  mere  intruder  on  the  land,  witl 

1160.  Every  person  la  gnilt; 

1.  By  force,  or  by  m^ace 
and  keeps  tlie  pouBessioo  of 
acqnired  peaceably  or  otherw 

2.  Who,  in  the  nighttime,  i 
landa,  unlawfully  enters  upoa 
for  tbo  aurremler  tiiorenf,  for 
the  same  to  such  former  occu; 

Tlie  occupant  o(  j^al  propt 
is  one  who,  within  five  dfty'*^ 
peaceable  aud  andisturbe/ 

By  (oroe.   eto.,    ll.W  n.     1 
aomctliiiiK  of  nersnual  Tii>lcnC(' 
actual.     It.  when  pii*i-L-Biini^^ 
party,  by  word  o 


f  IIM.  A  tenant  of  real  proporiy  for  a  term  leM  Ua 
life,  isgailtyof  an  nnlawful  detoluer: 

1.  When  he  oontiDues  in  possession  in  person  or  by  ml 
tenant  of  the  property  or  any  pari  thereof,  after  the  eipiratia 
of  the  tern  (or  which  it  is  lot  to  him,  without  the  p..rBii«io 
of  hi*  landlord  or  lAe  tueoenor  in  ntate  nf  his  lnniBord.\ 
any  there  be;  but  in  case  of  a  tensncy  at  will,  it  mnat  first  b 
terminated  by  notioe  m  prescribed  in  the  civil  code. 

■2.  Wiieteheconttnnes  in  possession  in  person  or  by  mi 
tiJii.iit.  ivithonl  parmission  of  fais  Isndlord.  or  Ihr  niooewwi 
f,«/<i/f  „f  Mi  fandbnl,  yf  any  Oiere  be,  after  defknlt  hi  Oie  py 


Occupant,     rne  panv  m  imi,  lojiinnu  •• 

l"pn  ;i  jHissesBion  which  aifTers  at  all  from  the 
urn  which  he  would  have  to  show  were 
.ing  relief  under  11 S9.  Shtthy  v.  Hitvt- 
L'al  422;   WOeon  v.  Shakd/ord,  41  CaL 


iHwfal  entiT,  eto.  A  clear  and  distinct 
>\  of  possession  accompanied  with  an 
.)   take   peaceable   possession,   by   the 

III,  puts  the  party  making  the  unlawful 
.It  once  in  the  wrong,  if  he  refuses 
Illy  to  yield  up  poeseseion.  There 
h'ii  something  to  show  that  the  claim- 
iDcit  obtain  peaceable  and  easy  redress 
.  own  act,  before  he  can  sue  in  tliis 

If  the  party  making  an  unlawful 
ivill  peaceably  quit  the  premises  when 
lied  he  will  he  only  responsible  for  a 
-s.  not  for  a  forcible  detainer,  DieHn- 
Magairt,  9  Cal.  50.  It  is,  however, 
loly  necessary  that  the  entry  of  def end- 
mid  have  been  unlawful.  Owen  V.  Defy, 
I.  505.  Under  a  previous  statnte  an 
nfid  "  entry  was  held  to  be  a  peaceable 
made  in  bad  /aUh— that  in  to  say,  with- 
ly  bona  fide  claim  or  color  of  a  legal 
:o  enter,  and  not  a  peaceable  entry 
I II  good  faith ,  although  wiongf uU j,  that 

IV,  in  the  belief  that  there  was  a  legal 
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right  to  enter.  Shelby  v.  Houston,  38  Cal.  422; 
DkkiMon  V.  Maguire,  9  Cal.  48;  29  Id.  220; 
Thompson  v.  iS'm^  28  Id.  532.  A  defendant 
in  an  action  for  an  unlawful  entry  may,  there- 
fore, produce  evidence  of  title,  not  for  the 
purpose  of  establishing  or  tr^'^in^  title,  but  for 
the  purpose  of  showing  that  his  entry,  if 
wrongful,  was  not  made  with  a  urrongftd  intent, 
but  in  good  faith,  and  in  the  belief  that  he 
had  a  legal  right  to  enter.  Dennis  v.  Wood, 
48  CaL  363;  SheOfy  v.  Houston,  38  Cal.  422; 
Tovmsend  v.  LiUle,  45  Cal.  676;  Hoag  v. 
Pierce,  28  Cal.  187;  Handal  v.  Falkner,  41  Cal. 
242.     If  the  entry  was  unlawful  and  the  de- 


tainer was  forcible,  the  defendant  is  gifilty  of 
a  forcible  detainer,  whether  he  originally 
obtained  possession  peaceably  or  otherwise. 
Conroy  v.  Duane,  46  CaL  697. 

Demand,  etc.  The  demand  and  refusal 
must  be  after  the  entry  complained  of:  Mecham 
V.  McKay,  37  CaL  16iS;  and  defendant  must 
be  in  possession  when  the  demand  is  made. 
Brawley  v.  Hisdon  L  fF.,  38  CaL  678. 


of  tort-feasor  is  n^i,  it  seems, 
liable  to  be  sued  for  a  forcible  detainer,  if  he 
had  no  connection  with  the  original  tortious 
act.  Kennedy  v.  Hamer,  19  Cal.  387. 


1161.  A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of  an 
nnlawful  detainer:  * 

1.  When  he  continues  in  possession,  in  person  or  by  sub-tenants,  of  the 
property,  or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it 
is  let  to  him,  without  the  permission  of  his  landlord;  but  in  case  of  a  ten- 
ancy at  will,  it  must  first  be  terminated  by  notice,  as  prescribed  in  the 

Civil  Code;  , 

~  ^r  by  sub-tenants,  with- 

payment  of  rent,  pur- 
property  is  held,  and 
at,  stating  the  amount 
lave  been  served  upon 
ation  of  the  premises, 
rved  at  any  time  within 
f  tenancy  upon  agricul- 
led  possession  for  more 
without  any  demand  of 
shall  be  deemed  to  be 
•  entitled  to  hold,  under 
lall  not  be  guilty  of  an 
ing  over  for  the  period 
ent  on  the  part  of  the 


iient  of  rent  pursuant  to  the  lease  or  agreement  under  which 
the  property  is  held,  and  tiiree  days  notice,  in  writing,  requir- 
ing its  payment,  stating  the  amount  which  is  due,  or  pos- 
lesBion  of  the  property,  shall  have  been  served  upon  him,  and 
if  ttiere  be  a  sub-tenant  in  actual  occupation  of  the  premises, 
'  abo  upon  such  sub-tenant.  Such  notice  may  be  serred  at  any 
time  within  one  year  after  the  rent  becomes  due.  In  all  cases 
of  tenancy  upon  agricultural  lands  where  the  tenant  has  held 
OTer  and  retained  possession  for  more  than  sixty  days  after 
the  ezpriration  of  his  term,  without  any  demand  of  possesaion 
or  notioe  to  quit  by  tiie  landlord  or  the  successor  in  estate  of 
Ms  landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding 
hy  permission  of  the  landlord  or  the  successor  in  esttUe  of 
Mf  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold 
nder  the  terms  of  the  lease  for  another  full  year,  and  shall 
Bot  be  guilty  of  an  unlawful  detainer  during  said  year,  and 
«Hh  holding  over  for  the  period  aforesaid  shall  be  taken  and 
MBttrosd  as  a  consent  on  the  part  of  a  tenant  to  hold  for 
ttotheryeur. 

&  When  he  continues  in  possession  in  person  or  by  sub- 
teant  after  a  neglect  or  failure  to  perform  other  oonditionB 
m  covenants  of  the  lease  or  agreement  under  which  the  prop- 
«^isheld  {including  arty  covenant  not  to  cusigfi  or  sub-let)  than 
ibe  one  for  the  payment  of  rent,  and  three  days  notioe,  in  writ- 
ing, requiring  the  performance  of  such  conditions  or  oove- 
or  tiie  possesBlon  of  the  property,  shall  have  been  served 
him,  and  if  there  be  a  sub-tenant  in  actual  occupation  of 
fliepnmiseB,  also  upon  such  sub-tenant.  Within  three  days  after 
'wrvjo^  of  the  notice,  the  tenant  or  any  sub-tenant  in  actual 
patum  of  the  premises,  or  any  mortgagee  of  the  term,  or 
person  interested  in  its  continuance,  may  perform  the 
'iooB  or  covenants  of  the  lease,  or  pay  the  stipulated 
0  the  case  may  be,  and  thereby  save  the  lease  from  for- 
Lt  A  tenant  may  take  proceedings,  similar  to  those 
ibed  In  this  chapter,  to  obtain  possession  of  the  prem- 
d  to  an  uadAr-tenant  in  case  of  his  unlawful  detention  of 
maiam  underlet  to  him. 

4fly  tmuifU  or  sub-tenant  assigning  or  sub4etting,  or 

Milttng  toawte  upon  the  demised  premises,  contrary  to  the 

qf  Am  leoH,  therdiy  terminate  [s]  the  lease,  and 


)r  by  sub-tenants,  after 
coyenants  of  the  lease 
:an  the  one  for  the  pay- 
uiring  the  performance 
1  of  the  property,  shall 
>- tenant  in  actual  occu- 
lt. Within  three  days 
y  sub-tenant,  in  actual 
e  term,  or  other  persoif 
iditions  or  covenants  of 
ay  be,  and  thereby  save 
)edings,  similar  to  those 
'  the  premises  let  to  .an 
f  th^  premises  underlet 
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for  the  reason,  among  others,  that  it 
sarily  tends  to  a  breach  of  the  peace. 
V.  Perry,  39  Cal.  23.  A  landlord  has  n 
to  enter  for  a  breach  of  covenant  in  thi 
and  forcibly  eject  the  tenant,  if  the  h 
serve  no  right  of  entry  for  such  breac 
V.  Brissae,  15  Cal.  223;  4  Kent,  119;  5 
Landlord  and  Tenant,  631;  Sampson  v. 
11  Pick.  379. 

One  who  has  title  and  present  right 
try,  is  not  guilty  of  a  forcible  entry 
building,  if  ne  enters  in  the  absence  of 
cupant  and  quietly  and  peaceably  i 
the  occupant  s  furniture.  Powell  v.  1 
Cal.  677.  A  person  being  put  in  poi 
by  a  ministerial  officer  of  the  law,  un 
authority  and  by  the  command  of  a 
competent  jurisdiction,  is  not  a  forcibJ 
and  detainer  within  either  the  lett«i 
spirit  of  the  law.  The  person  ejected 
ample  and  summary  remedy  by  petitio 
court  setting  forth  the  facts  ana  aski^ 
restored  to  his  possession;  or  if  he  r© 
a  superior  title  to  the  laud,  he  might 
sorted  to  an  action  of  ejectment.  ^  1 
were  a  mere  intruder  on  the  land,  witl 

1160.  Every  person  is  g 

1.  By  force,  or  by  m^ 
and  keeps  the  possessioi 
acquired  peaceably  or  oth 

2.  Who,  in  the  nighttin 
lands,  unlawfully  enters  u 
for  the  surrender  thereof, 
the  same  to  such  former  o 

The  occupant  of  real  p 
is  one  who,  within  five  d| 
peaceable  and  undisturbei 

By  foroe,  eto.,  1159  n.  Tl 
Bomethins  of  personal  violence,  ' 
actual.  If,  when  possession  is  d 
party,  by  word  or  act,  look  or  { 
reasonable  ground  to  apprehen 
force  to  prevent  the  rightiul  clain 
taining  peaceable  possession,  thii 
It  is  not  necessary  for  the  clai 
till  actual  violence  is  resorted  to. 
Maguire,  9  Cal.  60.     ^ , 

A  naked  avowal  of  intention  t< 
sion,  and  actually  keeping  pos 
not,  necessarily,  amount  to  fore 
of  force.  Sucn  avowal  should  J 
lation  to  a  demand  of  the  pose 
party  claiming  tto  have  been  o 
shotud  at  least  be  accompanie( 
or  word  tending  to  show  an  int 
tain  the  possession  .by  force.  Fog 
24  Cal.  319.  And  the  mere  surr 
hension  of  the  plaintiff  that  if  h 
regain  the  possession  he  will  b 
force,  is  not  enough;  the  words  • 
defendant  must  manifest  the  pr« 
to  resort  to  force  to  defeat  the ' 
being  made  by  plaintiff  to  re#B 
possession  of  the  premises.  Hoc 
dan,  29  Cal.  678;  and  see  Braw 
Iron  Works,  38  Cal.  677;  WUbur 
CaL661. 


fumif  and  ecmdiiionM  of  Imimo  violated  by  the  lexMe  an 
terwurd  be  performed,  then  no  notice,  as  last  preteribed  i 
fi«id  be  given  to  said  lessee  or  hie  sub-tenant  demandk 
performance  of  the  friolated  eovenat  or  eonditions 
ieaee*   A  tenant  may  take  proceedings,  similar  to  xbom] 
fwribed  in  this  chapter,  to  obtain  possession  of  the  ^_, 
let  to  an  under-tenant  in  case  of  his  unlawful  detention 
premises  under-l«t  to  him.    lln  effect  April  1. 1878.] 

Th«  bill  amattding  «  1161.  m  here  giTen,  wm  Senate  Bill  Na  « 
other  bill  (Senate  Bill  412)  amending  thie  aeotion  waa  paaaed.  ai 
by  the  Governor  on  the  same  daj  and  returned  to  the  Senate  at  ( 
the  Mune  time.  The  Caot  that  No.  eB»  was  laat  named  in  the 
maj  indicate  that  it  waa  the  laat  to  receive  the  Governor's  _, 
Bill  Wo.  442,  aa  paased.  differed  from  the  forefoingln  thel^ 
reepeots; 

n.    By  the  insertion  ol  the  words  "or  the  snooesaots  in  eetata 
luidlord  if  any  there  be"  in  four  plaoea  indicated  br  the  fonr 
the  foregoing  text. 

1    By  the  insertion  of  the  words  "including  any  covenant  not  Un 
or  sab-let. "  after  onr  snperior  figure  2. 
S.    By  the  oatiasion  of  the  wovds  in  iUlioe, 

4.    By  the  addition  of  another  olauae  as  follows:    **4,  Anyi- 
aab.tenant  assigning  or  sab-letting  or  committing  waate  nponl 
miaed  premiiss  contrary  to  the  covenants  of  his  lease,  thereby  tan 
the  lease,  and  the  landlord  or  his  suooessor  in  esUte  shall,  upon 
of  three  days*  notice  to  quit,  upon  the  person  or  pei«on8  in  pc 
be  enUaed  to  restitution  of  possession  on  such  demised  pivmit 
tiM  piovinloiM  of  Chisaot."   Both  acta  contained  the  provisioa, 
act  shall  take  elTeot  from  and  after  ito  passage." 

>  1161,  as  amended  by  Senate  Bill  No.  442,  is  aa  follows: 
Words  in  italics  are  not  in  the  section  ae  amended  by  Senate 


r-u! 


the  landhrd  or  his  successor  in  estate  shall,  upon  service 
three  day^  notice  to  quit  upon  (he  person  or  persons  in  _ 
session,  be  entitled  to  reetituticn  of  possession  of  such  demii 
premises  under  the  provisions  of  (his  act,  [In  effect  April 
1878.1 

*  See  italics  in  seetion  pieoeding  thi«. 
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right  to  enter.  Shelby  y.  Houston,  38  Gal.  422; 
DkkiMon  V.  Maguire,  9  Cal.  48;  29  Id.  220; 
Thompson  v.  SmUh,  28  Id.  532.  A  defendant 
in  an  action  for  an  unlawful  entry  may,  there- 
fore, produce  evidence  of  title,  not  for  the 
purpose  of  estahlishin^  or  trying  title,  hut  for 
the  purpose  of  showing  that  nis  entry,  if 
wrongful,  was  not  made  with  a  wrongful  intent, 
but  in  good  faith,  and  in  the  belief  that  he 
had  a  legal  right  to  enter.  Dennis  v.  Wood, 
48  CaL  363;  SheUyy  v.  Houston,  38  Cal.  422; 
Toumsend  v.  LiitU,  45  Cal.  676;  Hoag  v. 
Pierce,  28  Cal.  187;  Bandal  v.  Falkner,  41  Cal. 
242.    If  the  entry  was  unlawful  and  the  de- 


tainer was  forcible,  the  defendant  is  gxfilty  of 
a  forcible  detainer,  whether  he  originally 
obtained  possession  peaceably  or  otherwise. 
Conroy  v.  Dwme,  45  CaL  697. 

Demand,  etc.  The  demand  and  refusal 
must  be  after  the  entry  complained  of:  Mecham 
v.  McKay,  37  CaL  166;  and  defendant  must 
be  in  possession  when  the  demand  is  made. 
BrawUy  v.  Risdon  L  W,,  38  CaL  678. 


of  tort-feasor  is  n^i,  it  seems, 
liable  to  be  sued  for  a  forcible  detainer,  if  he 
had  no  connection  with  the  original  tortious 
act.  Kennedy  v.  Hamer,  19  Cal.  387. 


IS 


1161.  A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of  an 
unlawful  detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  sub-tenants,  of  the 
property,  or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it 
is  let  to  him,  without  the  permission  of  his  landlord;  but  in  case  of  a  ten- 
ancy at  will,  it  must  first  be  terminated  by  notice,  as  prescribed  in  the 
Civil  Code;  , 

2.  Where  he  continues  in  possession,  in  person  or  by  sub-tenants,  with- 
'  ont  permission  of  his  landlord,  after  default  in  the  payment  of  rent,  pur- 
suant to  the  lease  or  agreement  under  which  the  property  is  held,  and 
three  days'  notice,  in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have  been  served  upon 
him,  and  if  there  be  a  sub-tenant  in  actual  occupation  of  the  premises, 
also  upon  such  sub-tenant.  Such  notice  may  be  served  at  any  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  tenancy  upon  agricul- 
tural lands,  when  the  tenant  has  held  over  and  retained  possession  for  more 
than  sixty  days  after  the  expiration  of  his  term,  without  any  demand  of 

{possession  or  notice  to  quit  by  the  landlord,  he  shall  be  deemed  to  be 

(holding  by  permission  of  the  landlord,  and  shall  be  entitled  to  hold,  under 
the  terms  of  the  lease,  for  another  full  year,  and  shall  not  be  guilty  of  an 
unlawful  detainer  during  said  year,  and  such  holding  over  for  the  period 
(aforesaid  shall  be  taken  and  construed  as  a  consent  on  the  part  of  the 
tenant  to  hold  for  another  year; 

3.  When  he  continues  in  possession,  in  person  or  by  sub-tenants,  after 
a  neglect  or  failure  to  perform  other  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held  than  the  one  for  the  pay- 
ment of  rent,  and  three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the  property,  shall 
have  been  served  upon  him,  and  if  there  be  a  sub-tenant  in  actual  occu- 
pation of  the  premises,  also  upon  such  sub-tenant.     Within  three  days 
after    the  service  of  the  notice  the  tenant,  or  any  sub-tenant,  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term,  or  other  persoif 
interested  in  the  continuance,  may  perform  the  conditions  or  covenants  of 
the  lease,  or  pay  the  stipulated  rent,  as  the  case  may  be,  and  thereby  save 
the  lease  from  forfeiture.   A  tenant  may  take  proceedings,  similar  to  those 
prescribed  in  this  chapter,  to  obtain  possession  of  the  premises  let  t0  4in 
under-tenant,  in  case  of  his  unlawful  detention  of  thd  premises  underlet 

to  him.    [Approved  March  13,  1876;  effect  sixty  days.] 
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Title,  questioiia  ol  The  statute  was  not 
intended  to  apply  to  any  case  where  the  title 
to  the  land  could  be  made  a  question;  but  only 
to  cases  where,  from  the  nature  of  the  relation 
between  the  parties,  no  such  question  could  be 
made,  because  prohibited  by  law.  Where  the 
conventional  relation  of  landlord  and  tenant 
exists,  the  law  does  not  permit  the  latter  to 
dispute  the  title  of  the  former.  Where,  how- 
ever, the  conventional  relation  of  landlord 
and  tenant  does  not  exist,  the  latter  is  not  so 
estopped,  there  being  no  privity  between  him 
and  the  plaintiff,  and  he  may  deny  the  title  of 
the  latter  and  put  him  on*^  the  proof  of  his 
reversionary  estate.  To  such  a  case  the  sum- 
mary remedy  afforded  by  the  statute  in  ques- 
tion was  not  intended  to  apply.  -  Meay  v.  Cot- 
ter, 29  Gal.  170. 

The  principle  established  in'  Tewksbury  v. 
Mcigrc^f  33  Cal.  237,  that  a  tenant  may,  in 
certain  cases,  dispute  hiB  landlord's  title  with- 
out first  delivering  possession  of  the  demised 
premises,  does  not  apply  to  actions  of  this 
character;  the  question  of  title  is  not  involved, 
and  cannot  be  raised.  Mason  v.  WoJff,  40  Cal. 
250. 

Civil  Code,  provisions  ol  Division  II, 
Part  II,  Title  II,  Chapter  II,  Termination  of 
Estates.  A  tenancy  or  other  estate  at  will, 
however  created,  may  be  terminated  by  the 
landlord's  giving  notice  in  writing  to  the  ten- 
ant in  the  manner  prescribed  by  section  1162 
of  the  Code  of  Civil  Procedure  to  remove  from 
the  premises  within  a  period  of  not  less  than 
one  month,  to  be  specined  in  the  notice.  (7.  C 
789.  After  such  notice  has  been  served,  and 
the  period  specified  by  such  notice  has  expired, 
but  not  before,  the  landlord  may  re-enter,  or 
proceed  according  to  law  to  recover  posses- 
sion. C.  C,  790.  Whenever  the  right  of  re- 
entry is  given  to  a  grantor  or  lessor  in  any 
grant  or  lease,  or  otherwise,  such  re-entry  may 
be  made  at  any  time  after  the  right  has  ac- 
crued, upon  three  days'  notice,  as  provided  in 
sections  1161  and  1162,  Code  of  Civil  Proced- 
ure. C.  C7.  791.  An  action  for  the  possession 
of  real  property  leased  or  granted,  with  a 
right  of  re-entry,  may  be  maintained  at  any 
time  in  the  District  Court,  after  the  right  to 
re-enter  has  accrued,  without  the  notice  pre- 
scribed in  [C.  C]  section  791.  C.  C.  793. 
Where  the  complaint  averred  that  the  defend- 
ant entered  upon  the  demanded  premises  as  a 
tenant  at  wilTof  the  plaintiff,  under  a  verbal 
lease ,  and  '  *  that  the  time  for  which  said  prem- 
ises were  demised  as  aforesaid  was  terminated, 
and  that  the  said  defendants  hold  over  and 
continue  in  possession  of  the  said  demised 
premises  without  the  permission  of  said 
plaintiff,  and  contrary  to  the  terms  of  said 
lease;"  and  then  averred  that,  "since  the  ex- 
piration of  the  term  for  which  said  premises 
were  demised,"  the  plaintiff  made  a  demand 
in  writing  upon  the  lessee  to  surrender  the 
possession,  and  that  more  than  sixty  days  had 
elapsed  since  the  demand,  but  the  defendants 
baa  during  all  that  time  refused  and  still  refuse 
to  surrender  the  possession;  and  at  the  trial 
the  only  notice  proved  was  a  written  demand 
on  the  lessee  to  deliver  up  to  the  plaintiff  the 
possession  of  the  premises,  the  court  held  that 
It  must  appear  that  afier  the  tenant  com- 
menced to  hold  over,  the  landlord  made  a  de- 


mand in  writing  for  the  possession;  that  the 
only  demand  made  had  no  other  effect  than 
to  terminate  the  tenancy  at  the  expiration  of 
one  month  from  that  time,  during  which  in- 
terval the  lessee  was  lawfully  in  possession 
under  the  lease.  The  unla^'ful  detainer  did 
not  commence  until  the  expiration  of  Uie 
month;  after  which  there  was  no  demand  in 
writing  for  the  possession.  King  v.  Coim^y, 
Dec.  18, 1875. 

Wliere  a  tenant  held  over  after  the  expin* 
tion  of  his  lease,  he  was  regarded  by  the  com- 
mon law  as  a.tenant  of  sufferance;  that  this 
estate  might  be  destroyed  whenever  the  owH' 
er  should  make  an  actual  entry  on  the  lands 
and  oust  the  tenant.  The  Code  does  ava^ 
with  the  necessity  for  an  entry,  and  substi- 
tutes a  demand  which  revokes  any  implied 
acquiescence  by  plaintiff.  UrvUasy,  McrreUt 
25  Cal.  35.  A  notice  in  which  the  premises 
were  designated  as  follows:  "Those  certain 
premises  now  held  by  you,  under  lease  from 
me,  and  being  part  of  Mission  Block  No.  2i, 
of  the  city  and  county  of  San  Francisco,  and 
described  as  follows:  Beginning  at  the  junc- 
tion of  Market  and  Guerrero  streeta,  and 
thence  running  southwesterly  along  Market 
street  one  hundred  and  thixty  feet;  thence 
easterly  to  Guerrero  street,  and  thence  north- 
erly alone  the  western  line  of  Guerrero  street 
one  hunted  and  thirty  feet,  more  or  less,  to 
point  of  commencement,"  etc.,  was  held  suffi- 
cient, as  it  did  not  appear  that  the  defendant 
held  of  the  plaintiff  any  premises  in  the  city 
'  and  county  of  San  Francisco  other  than 
those  which  were  part  of  Mission  Block  No. 
24.  These  premises  extended  one  hundred 
and  forty  feet  upon  Market  street,  and  the 
like  distance  upon  Guerrero  street  King  v. 
ConnoUy,  U  Cat  238. 

Landlord  and  tenant,  relation  oC  It  has 
been  repeatedly  held,  that  the  letting  of  land 
to  a  person  to  cultivate — the  crops  to  oe  divid- 
ed between  the  owner  and  the  cropper,  in 
certain  proportions — does  not  amount  to  a 
lease,  or  create  the  relation  of  landlord  and 
tenant  between  them.  In  such  case  the  own- 
er is  held  to  be  in  possession  of  the  land,  and 
the  parties  are  joint  tenants  in  the  crop. 
Bemal  v.  Hooious,  17  CaL  641;  Bradith  v. 
Schenk,  8  John.  161;  FooU  v.  Colvm,  3  Id.  216; 
De  Mott  V.  Hagerman,  8  Cow.  220;  Putnam  v. 
Wise,  1  HiU.  234;  but  see  WaUs  v.  PreaUm, 
25  Cal.  63. 

Where  the  agreement  was  to  work  a  mine 
on  shares,  it  was  held  that  thb  kiadef  ^iion 
would  not  lie.  Henderson,  .y.  AUenttt^  CaL 
521.  The  entry  of  the  defendant  >der  the 
alleged  permission  of  tiie  niaintitr  does  not 
create  the  relation  of  lanolord  and  tenant. 
Oiffen  V.  Doty,  27  CaL  606.  If  the  tenant, 
after  the  expiration  of  his  lease,  leaves  his 
premises  and  removes  his  property  therefrom, 
and  notifies  the  landlord  that  he  delivers  him 
possession,  and  the  landlord  takes  possession, 
the  relation  of  tenant  and  landlord  cesacs; 
and  if  the  tenant  afterwards  enters,  the  land- 
lord cannot  remove  him  under  this  section. 
A  re-entry  without  the  consent  of  the  mnd- 
lord  does  not  restore  the  relation  of  landlord 
and  tenant.    WalU  v.  Prtston,  2S  Cat  2|4^ 

An  unlawful  detainer  necessarily  ijnjpies  a 
forfeiture  of  the  tenant's  estate  in  the  leaded 
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premises.  BrumTnagim  y.  Spencer,  29  Cal.  662. 
Where  the  technical  relation  of  landlord 
and  tenant  was  created  by  a  lease  and  entry, 
that  relation  was  held  dissolved  b^  the  execu- 
tion of  papers  intended  as  an  assignment  and 
release  and  cancellation  of  the  lease.  The 
term  of  the  leasehold  expired  by  the  contract 
of  the  parties  on  the  date  when  the  lessees 
were  in  law  bound  to  surrender  possession  but 
did  not.  It  was  held  that  their  possession  af- 
ter that  date  was  a  holding  over  contrary  to 
their  agreement,  and  they  were  liable  to  be 
proceeaed  against  under  the  act.  Kower  v. 
Oluek,  33  Cal.  406.  The  action  cannot  be 
maintained,  unless  the  relation  of  landlord  and 
tenant  is  shown  to  exist  between  plaintiff  and 
defendant  at  the  time  of  the  preliminary  de- 
mand for  possession.  If  a  tenant  has  oeen 
evicted  on  nnal  process  in  an  action  of  eject- 
ment by  a  party  ckuming  title  adverse  to  his 
les8ors,  his  tenancy  ceases,  and  he  is  at  lib- 
erty to  take  a  lease  from  the  successful  plaint- 
iff in  ejectment,  and  under  such  lease  he  holds 
adversely;  provided  the  original  lessors  had 
notice  of  the  pendency  of  the  ejectment  suit 
in  time  to  have  interposed  a  defense  before 
judgment.  Steinbaeh  v.  Krone,  36  Cal.  309; 
Wiishbum  on  Real  Property,  359;  Wheelock  v. 
Warsehaver,  21  CaL  316;  34  CaL  266.  When- 
ever a  landlord  is  entitled  to  bring  an  action 
under  this  section  against  a  tenant  at  suffer- 
ance, after  having  given  the  requisite  notice  to 
quit,  etc,  he  may,  instead  of  so  proceeding, 
maintain  an  action  of  ejectment.  In  such  ac- 
tion it  is  not  requisite  that  the  complaint 
shouldstate  the  tenancy,  its  termination,  tne  no- 
tice, etc , 426 n.  p.  160.  McCarthy v,  Yale,  39Cal. 
587.  In  an  aotion  against  a  tenant  for  hold- 
ing over,  the  mere  fact  that  the  defendant  has 
been  in  the  quiet  and  peaceable  possession  of 
the  premises  for  one  year  before  the  commence- 
ment of  the  suit  will  not  defeat  the  action 
(see  1172).  In  such  action  the  relation  of 
landlord  and  tenant  must  be  shown  to  exist, 
otherwise  the  plaintiff  cannot  recover;  and  if 
that  relation  is  shown  to  exist,  the  defendant 
must  be  permitted  to  prove,  if  he  can,  that  he 
did  not  enterunder  the  lease,  but  being  already 
in  possession  was  induced  to  accept  a  lease 
from  the  i>laintiff  by  false  representations 
that  the  plaintiff  owned  the  property  when  it 
belonged  to  another;  and  if  the  tenant  can 
show  such  a  state  of  facts  he  is  not  estopped 


by  the  lease.  The  rule  in  ejectment  as  to 
tnis  is  also  the  rule  in  unlawful  detainer. 
Johnson  v.  Cheley,  43  Cal.  299.  If  the  lessor 
of  a  hotel,  after  the  lease  is  made,  enters  into 
a  contract  of  partnership  in  keeping  the  hotel 
with  the  lessee,  which  contract  is  carried  into 
execution,  the  lessee  may  prove  the  same  as  a 
defense  in  an  action  of  unlawful  detainer  after- 
wards brought  by  the  lessor  to  recover  pos- 
session of  the  premises.  Pio  Pico  v.  CuyaSy  47 
Cal.  180;  48  Cal.  639. 

Kotlce,  when  to  be  given.  The  time 
during  which  defendant  was  to  occupy  must 
have  actually  expired.  Ray  v.  Armstrong,  4 
Cal.  208;  Rogers  v.  HackeU,  49  Cal.  121.  The 
fact  that  the  agreement  under  which  the  de- 
fendant occupies  is  a  verbal  one,  and  that,  by 
its  terms,  it  was  to  continue  for  two  years, 
does  not  change  the  rule.  Rogers  v.  HackeU, 

49  Cal.  121. 

Non-payment  of  rent  If  there  is  a  partial 
eviction  by  the  landlord,  he  cannot  claim  a 
forfeiture  for  non-payment  of  rent  accruing 
whilst  the  eviction  lasts.  Skagys  v.  Emerson, 

50  Cal.  6.  A  precise  sum  must  be  demanded. 
Oage  v.  Bates,  40  Cal.  385.  A  tender  by  the 
tenant  after  the  expiration  of  the  three  days 
of  the  rent  with  interest  and  costs,  is  no  de- 
fense in  an  action  of  unlawful  detainer.  Rous- 
sely.  Kelly,  41  Cal.  360.  If  the  reversion  is 
assigned  without  the  tenant's  knowledge,  a 
refusal  by  the  tenant  to  pay  the  rent  to  the 
assi^ee  is  not  a  forfeiture.  O'Connor  v.  Kelly, 
41  Cal.  432. 

Under-tenant.  If  the  premises  are  under- 
let, the  sub-tenant  is  liable  to  be  proceeded 
against  by  the  landlord  equally  as  the  orig- 
inal tenant  SchUUng  v.  Holmes,  23  Cal.  229. 

Waiver  of  forfeftore.  The  receipt  of  rent 
accruing  subsequent  to  the  act  or  omission 
which  works  the  forfeiture,  waives  the  for- 
feiture. Jackson  v.  Allen,  3  Cow.  229;  Bleecker 
V.  SmUh,  13  Wend.  530;  Jackson  v.  Sheldon,  5 
Cow.  448;  2  Piatt  on  Leases,  468;  Taylor  Land, 
and  Ten.,  Sec.  497.  But  it  must  appear  that 
the  lessor  at  the  time  of  the  receipt  of  the 
rent  knew  that  the  forfeiture  had  been  in- 
curred. Jackson  v.  Bronson,  7  John.  227; 
Jackson  v.  Schultz,  18  John.  174;  Clark  v.  Cum- 
mins, 5  Barb.  359;  2  Piatt  on  Leases,  468;  Mc- 
Glynn  v.  Moore,  25  CaL  394. 


1162.  The  notices  required  by  the  preceding  section  may  be  served, 
either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

'"  *  **  he  be  absent  from  his  place  of  residence,  and  from  his  usual  place 
Oi  v^ifto^..  3BS,  by  leaving  a  copy  with  some  person  of  suitable  age  and  dis- 
cretion at  either  place,  and  sending  a  copy  through  the  mail  addressed  to 
the  tenant,  at  his  place  of  residence;  or, 

3.  If  such  place  of  residence  and  business  cannot  be  ascertained,  or  a 
person  of  suitable  age  or  discretion  there  cannot  be  found,  then  by  affix- 
ing a  copy  in  a  conspicuous  place  on  the  property,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at  the  place  where 
the  property  is  situated.     Service  upon  a  sub-tenant  may  be  made  in  the 

same  manner.      [Approved  March  24;  effect  July  1,  1874.] 
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I>6sorit>tion  of  premises.  The  mere  fact 
that  the  corner  of  a  tract  was  called  the  north- 
easterly  instead  of  the  northwesterly  comer, 
was  held  insufficient  to  defeat  the  plaintiff's 
action,  if  the  other  and  more  definite  marks 
of  description  sufficiently  indicated  and  iden- 
tified the  premises  trespassed  upon.  Paul  v. 
SUver,  16  Cal.   75. '  The  description  of  the 

S remises  in  a  complaint  in  forcible  entry  and 
etainer  as  follows:  "That  tract  or  parcel  of 
land  situated  in  the  county  of  Santa  i3arbara, 
and  known  as  the  Rancho  Sespe,  granted  by 
the  Mexican  nation  to  Don  (Jarlos  Antonio 
Carillo,  by  grant  dated  November  29, 1833,  and 
bounded  and  described  as  follows:  Bounded  by 
the  Mission  San  Fernando  and  San  Buenaven- 
tura, situated  in  the  then  jurisdiction  of  Santa 
Barbara,  containing  six  sauare  leagues,  a 
little  more  or  less,  was  held  sufficient  If 
the  complaint  avers  that  the  lands  are  in  the 


county  where  the  suit  is  brought,  a  failure  to 
mention  the  State  will  not  be  a  fatal  defect. 
If  the  complaint  sufficiently  shows  an  actual 
peaceable  possession  in  plaintiff,  it  will  be 
sufficient  without  the  use  of  the  word 
''actual;'*  but  it  is  better  to  use  the  statutory 
term.    More  v.  Del  VcUle,  28  CaL  170. 

Damages,  426  n.,  pp.  184,  185;  1174 

Amendment,  472-3  and  notes,  1172. 

Spanish  language,  proceedings  In,  185, 
1056. 

Abbreviations  and  nnmefcds,  186. 

Verification,  1175,  446. 

ParUes,  1159  n.,  1164-^. 


1167.  The  summons  must  state  the  parties  to  the  proceeding,  the  court  . 
in  which  the  same  is  brought,  the  nature  of  the  action,  in  concise  terms,       — ^ 
and  the  relief  sought,  and  also  the  return  day,  and  must  notify  the  de-       . 
fendant  to  appear  and  answer  within  the  time  designated,  or  that  the  re-     /  ^  ^ 
lief  sought  will  be  taken  against  him.     The  summons  must  be  directed  to 

-  the  defendant,  and  be  served  at  least  two  days  before  the  return  day  des- 
ignated therein,  and  must  be  served  and  returned  in  the  same  manner  as 
summons  in  civil  actions  is  served  and  returned.  Upon  the  return  of  any 
summons  issued  under  this  R'><;ti<M,  wl  ci'c  the  same  has  not,  for  any 
reason,  been  served,  ^the  plaintiff  may  have  an  alias  summons  issued. 

JApfroved  March  24;  effect  July  1,  1874.] 
«^\v Summons,  service,  etc.,  406  et  seq. 

1168.  If  the  complaint  presented  establishes,  to  the  satisfaction  of  the  j1 
judge,  Jiaud,  force,  or  violence  in  the  entry  or  detainer,  and  that  the  pos-  ^^    . 
session  held  is  unlawful,  he  may  make  an  order  for  the  arrest  of  the  de-  ^  O   ** 
fendant. 

Arrest,  478  et  seq.    Anjest  in  civil  proceedings  for  anything  hut  fraud,  is  unconstitutional. 
Const.  CaL,  Art.  I,  S.  15. 

1169.  If,  at  the  time  appointed,  the  defendant  do  not  appear  and  defend, 
the  court  must  enter  his  default  and  render  judgment  in  favor  of  the 
plaintiff  as  prayed  for  in  the  complaint. 

Judgment  by  default,  585. 

1170.  On  or  before  the  day  fixed  for  his  appearance,  the  defendant  may 
appear  and  answer  or  demur. 


Answer  or  demur.  It  seems  douhtful 
whether  the  intention  of  the  Legislature  was 
to  prevent  the  defendant  from  both  answering 
ana  deiuurring.  Under  a  former  statute  the 
words  were:  "On  or  before  the  day  set  for 
his  appearance  therein,  the  defendant  shall 
file  with  the  clerk,  and  in  said  cause,  his 
written  oiwtper,  demurrer,  or  demurrer  and 
answer,  or  other  appearance,  or  if  he  fail  so  to 
appear,  the  clerk  shall  note  his  default,"  etc 
Tlie  Supreme  Court  did  not  think  that  by 
reason  of  the  mere  arrangement  of  these 
words  the  Legislature  intended  to  declare 
that  the  defendant,  if  he  demurred,  must  be 
considered  as  waiving  his  right   to  answer. 


unless  he  also  answered  at  the  same  time. 
By  472,  if  defendant  demurs  only,  and  his 
demurrer  is  overruled,  the  court  may  allow 
him  to  answer,  imposing  terms  in  his^  discre- 
tion, and  this  applies,  1177.  See  Maumus  v. 
Bamhlon,  38  CaL  540. 

Answer,  1177;  437  and  notes;  426  n.;  1172. 
A  denial  that  the  plaintiff  owned  the  build- 
ings on  the  premises  in  controversy,  does  not 
raise  an  issue  that  can  be  tried  in  an  action 
of  forcible  entry  and  detainer.  New  matter 
pleaded  by  the  defendant,  in  respect  to  a 
lease  of  the  premises  to  the  plaintiff,  its  ex- 
piration, and   the  subsequent  forcible  and 
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fraudulent  entry  and  detainer  by  the  plaintiff,     ous  forcible  entry  of  the  plaintiff.    Warhvrim 
his  attempt  to  place  other  persons  in  posses-     v.  poble,  38  Cal.  619. 
jlai 


sion,  and  the  claim  of  the  aefendant  against        If  the  allegations  in  a  complaint  in  forcible 

the  plaintiff  for  rent  of  the  premises,  do  not  entry  and  detainer  are  conjunctively  stated, 

constitute  a  defense  to  the  action.     A  set-off  an  answer  which  denies  them  in  that  form 

or  counter-claim  is  not  admissible  in  actions  does  not  raise  an  issue,  437  n.,  p.  198.  Burke  y. 

of   this  class,  and  it    makes    no    difference  Carrulhera,  31  Cal.  467. 
whether  it  be  a  demand  for  money,  or  a  previ-        Veiificatlon,  1175. 

£L  1171.  Whenever  an  issue  of  fact. is  presented  by  the  pleadings,  it  mnst 

^    ^  ^ be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other  cases.'  The 
y  A  r  ^  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in  the 

/  Ckaaiy  Court.      [Approved  March  24;  effect  July  1,  1874.]Xd.j^i^  /V4,^ H^  U  Ji,j^ 

Issue  of  fact,  590  et  seq.  ^^^Ctii^-  f  ji<  A^JL^^^^  ^^1 

1172.  On  the  trial  of  any  proceeding  for  any  forcible  entry  or  forcible 
detainer,  the  plaintiff  shall  only  be  required  to  show,  in  addition  to  the 
forcible  entry  or  forcible  detainer  complained  of,  that  he  was  peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was  entitled 
to  the  possession  at  the  time  of  the  forcible  detainer.  The  defendant 
may  show  in  his  defense  that  he  or  his  ancestors,  or  those  whose  interest 
in  such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  commencement  of  the 
proceedings,  and  that  his  interest  therein  is  not  then  ended  or  determined; 
and  such  showing  is  a  bar  to  the  proceedings. 


Actual  possession.  The  Supreme  Court 
held  that  plaintiff  must  show,  as  a  fact,  that 
his  possession  was  peaceable.  Warburton  v. 
DobU,  38  Cal  620. 

One  whole  year,  1161  n. 

Defendant's  evidence,  1170  n.  In  forci- 
ble entry  and  detainer,  the  defendant  cannot, 
for  the  purpose  of  showing  that  the  plaintiff 
had  only  a  scrambling  possession,  introduce 
evidence  to  show  that  during  the  whole  period 
of  the  plaintiff's  possession,  third  persons, 
with  whom  the  defendants  were  not  in  privity, 
were  stopping  near  the  demised  premises, 
awaiting  an  opportunity  to  enter  and  take 
possession  when  they  could  do  so  without 
force;  but  may  prove  that  before  the  entry 


made  by  defendants  and  complained  of,  they 
had  made  attempts  to  take  possession,  but 
were  prevented  from  entering  by  an  exhibi- 
tion of  force  by  the  plaintiff  or  his  servants. 
If  the  plaintiff  in  forcible  entry  and  detainer, 
entered  into  the  demanded  premises  without 
resistance,  and  remained  for  some  weeks  in 
the  undisturbed  possession,  the  defendants 
cannot  prove  that  before  his  entry  they  had, 
under  a  claim  of  title,  inclosed  and  occupied 
the  premises,  and  were  thus  occupying  it 
when  he  entered.  Bowers  v.  Cherokee  Bob,  45 
CaL  495. 

Amendments,  472-3. 

Practice,  etc.,  307-1069;  see  1177. 


1173.  When,  upon  the  trial  of  any  proceeding  under  this  chapter,  it 
appears  from  the  evidence  that  the  defendant  has  been  guilty  of  either  a 
forcible  entry  or  a  forcible  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  judge  must  order  that  such  complaint  be  forthwith 
amended  to  conform  to  such  proofs.  Such  amendment  must  be  without 
any  imposition  of  terms.  No  continuance  must  be  permitted  upon  accoant 
of  such  amendment,  unless  the  defendant,  by  affidavit  filed,  shows  to  the 
satisfaction  of  the  court  good  cause  therefor. 

Amendment,  473  and  notes. 
Contintiance,  595  and  notes. 

1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be  tried 
without  a  jury,  the  finding  of  the  court,  be  in  favor  of  the  plaintiff  and 
against  the  defendant,  judgment  shall  be  entered  for  the  restitution  of  the 
premises;  and  if  the  proceeding  be  for  an  unlawful  detainer  after  neglect 
or  failure  to  perform  the  conditions  or  covenants  of  the  lease  or  agreement 
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under  which  the  property  is  held,  or  after  default  in  the  payment  of  rent, 
the  judgment  shall  also  declare  the  forfeiture  of  such  lease  or  agreement. 
The  jury,  or  the  court,  if  the  proceeding  be  tried  without  a  jury,  shall 
also  assess  the  damages  occasioned  to  the  plaintiff  by  any  forcible  entry, 
or  by  any  forcible  or  unlawful  detainer,  alleged  in  the  complaint  and 
proved  on  the  trial,  and  find  the  amount  of  any  rent  due,  if  the  alleged 
unlawful  detainer  be  after  default  in  the  payment  of  rent,  and  the  judg- 
ment shall  be  rendered  against  the  defendant  guilty  of  the  forcible  entry, 
or  forcible  or  unlawful  detainer,  for  three  times  the  amount  of  the  damages 
*thus  assessed,  and  of  the  rent  found  due.     When  the  proceeding,  is  lor 
.an  onlatwlnl  detainer  after  default  in  the  payment  of  the  rent,  and  the 
lease  or  agreement  under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued  until  the  expiration 
of  five  days  after  the  entry  of  the  judgment,  within  which  time  the  tenant, 
or  any  sub-tenant,  or  any  mortgagee  of  the  term,  or  other  party  interested 
in  its  continuance,  may  pay  into  court,  for  the  landlord,  the  amount  found 
due  as  rent,  with  interest  thereon,  and  the  amount  of  the  damages,  found 
by  the  jury  or  the  court  for  the  unlawful  detainer,  and  the  costs  of  the 
proceeding,  and  thereupon  the  judgment  shall  be  satisfied  and  the  tenant 
be  restored  to  his  estate;  but,  if  payment,  as  here  provided,  be  not  made 
within  the  five  days,  the  judgment  may  be  enforced  for  its  full  amount, 
and  for  the  possession  of  the  premises.     In  all  other  cases  the  judgment 

may  be  enforced  immediately.      [Approved  March  24;  effect  July  1, 1874.] 

tied  to  recover  damages  for  the  detention  of 
the  whole.  Thompson  v.  Smith,  28  Cal.  531. 
Where,  in  an  action  for  holding  over  by  a  ten- 
ant, plaintiffs  claimed  that  they  could  not  rent 
one  part  of  land  without  having  possessiou  of 
the  part  demised  to  defendants,  and  that  they 
could  have  rented  the  whole  together  for  one 
hundred  and  fifty  dollars  or  two  hundred  dol- 
lars per  month,  while  the  demised  premises 
only  brought  much  less,  the  court  held  that 
sucn  damage  was  not  a  proper  subject  of  in- 
quiry, because  it  related  to  property  respecting 
which  there  was  no  subsisting  relation  of 
landlord  and  tenant  between  the  parties.  The 
plaintiffs  were  entitled  to  judgment  for  resti- 
tution of  the  premises,  and  a  judgment  for 
three  times  the  amount  of  the  damages  which 
they  sustained  by  the  unlawful  detamer.  The 
measure  of  damage  in  such  case  was  the  actual 
vfdue  of  the  use  and  occupation  of  the  prem- 
ises while  unlawfully  aetained.  Kower  v. 
Oluck,  33  Cal.  402. 

Rent  The  rent  intended  must  be  the  rent 
specified  in  the  lease.  It  woidd,  perhaps,  not 
follow  ihat  a  further  sum  might  not  also  be 
recovered  as  damages,  if  it  were  shown  that 
the  plaintiff  suffered  a  greater  loss  by  the  un- 
lawful detainer;  but  the  Legislature  seems  to 
have  provided  that,  in  case  (S  holding  over,  the 
tenant  shall  at  least  pay  the  stipulated  rent. 
Mason  v.  Wolff,  40  Cal.  260. 

Forfeitare,  relief  from,  1179. 


1159-1161,  and  notes  generally. 

County  courts,  always  of>en  for  the  entry 
of  judgments,  etc.,  89. 

VHiat  is  determined  on  trial.  In  an  ac- 
tion for  forcible  entry,  the  jury  must  decide 
whether  defendant  ousted  plaintiff*.  Moss  v. 
BocMouse,  36  CaL  581.  The  jud^ent  sim- 
ply decides  a  restoration  to  immediate  posses- 
sion, which  has  been  taken  away  by  an  illegal 
and  unwarranted  ouster  tending  to  produce 
a  breach  of  the  peace.  Mitchell  v.  Hagood,  6 
CaL  148. 


I,  see  735,  ante.  The  section  does 
not  say  the  damages  must  be  alleged  and 
claimed  in  the  complaint,  but  they  probably 
must;  see  426  n.,  p.  186;  1177.  Hicks  v.  Her- 
ring, 17  Cal.  567;  Holmes  v.  Horber,  21  Cal. 
56.  It  is  made  the  dutv  of  the  court  to  treble 
the  damages  found.  Watson  v.  Whitney,  !^ 
Cal.  378;  Tewksbury  v.  0\Connell,  25  Cal.  265; 
but  it  seems  a  question  whether  the  trebling 
ought  not  to  be  claimed  as  part  of  the  relief;  see 
580;  426  n. ,  p.  185.  When  damages  are  claimed 
which  do  not  necessarily  result  from  the  forci- 
ble entry  or  detainer,  title  to  the  property  al- 
leged to  have  been  injured  may  be  a  proper 
subject  of  inquiry.  Ii  the  plaintiff  does  not 
own  buildings  he  does  not  sustain  damages  to 
the  extent  oi  their  value  by  their  destruction. 
Warhurton  v.  Jhble,  38  CaL  620.  U  the  plaint- 
iff was  only  ousted  from  a  part,  he  is  not  enti- 


1175.  The  complaint  and  answer  mast  be  yerified. 

Vexifioation,  446. 
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jC    <    1176.  An  appeal  taken  by  the  defendant  does  not  stay  pxoce^ii^  HP^^i,     /J 
j^-^the  judgment  unless  the  owa^  judge^so  direct^^^^^J^^^ 

1177.  Except  as  otherwise  provided  in  this  chapter,  the  provisions  of 
Part  II  [307-1059]  of  this  Code  are  applicable  to,  and  constitute  the  rules 
of  practice  in  the  proceedings  mentioned  in  this  chapter. 

U78.  The  provisions  of  Part  II  [656-663,  936-966]  of  this  CoSe,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned 
in  this  chapter. 

^  1179.  The  OuuuHy  Court  may  relieve  a  tenant  against  a  forfeiture  of  a 

^  lease,  and  restore  him  to  his  former  estate,  in  cases  of  hardship,  where 
.  l/^  application  for  such  relief  is  made  within  thirty  days  after  the  forfeiture 
'  is  declared  by  the  judgment  of  the  court,  as  provided  in  section  eleven 

hundred  and  seventy-four.  The  application  may  be  made  by  a  tenant,  or 
sub-tenant,  or  a  mortgagee  of  the  term,  or  any  person  interested  in  the 
continuance  of  the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified  by  the  applicant. 
Notice  of  the  application,  with  a  copy  of  the  petition,  must  be  served  on 
the  plaintiff  in  the  judgment,  who  may  appear  and  contest  the  applica- 
tion. In  no  case  shall  the  application  be  granted  except  on  condition  that 
full  payment  of  rent  due,  or  full  performance  of  conditions  or  covenants 
stipulated,  6o  far  as  the  same  is  practicable,  is  made.     [Approved  March  24; 

effect  July  1,  1874.] 


TITLE    IV. 

OP   THE    ENFORCEMENT    OF    LIENS. 

Chapter    L  Liens  in  General 1180 

II.  Liens  of  Mechanics  and  others  upon  Real  Property 1183-1199 

III.  Certain  Liens  for  Salaries  and  Wages 1204-1206 

CHAPTEE  I. 

LIENS   IN   GENERAL. 
Section  1180.  Definition  of  lien. 

1180.  A  lien  is  a  charge  imposed  upon  specific  property,  by  which  it  is 
made  security  for  the  performance  of  an  act. 

Iiien,  C,  C  2872,  is  word  for  word  the  same  property  have  priority  according  to  the 
same  as  this  section.  By  C.  C  2897,  other  time  or  their  creation,  except  in  the  cases  of 
things  being  equal,  different  liens  upon  the     bottomry  and  respondentia. 

■ 

CHAPTEE   n. 

LIENS  OP  MECHANICS  AND  OTHERS  UPON  BEAL  PROPEBTY. 


Sec.  1183.  What  laborers,  contractors,  etc., 

may  have  liens  upon. 

1184.  Liens  for  grading  and  filling  lots 

and  streets. 

1185.  What  interest  in  the  land  subject 

to  the  lien. 

1186.  Effect  of  liens. 


Sec.  1187.  Claim  of  lien  to  be  filed  in  Re- 
corder's office. 

1188.  Liens  upon  two  or  more  pieces  of 
property.  Amount  due  from 
eacn  to  be  designated. 

1489.  Claim  to  be  recorded  Fees  of 
Recorder. 
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Sea  1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publica- 

tion. 

1192.  Sub-contractors;   who   are,    and 

when  paid  out  of  proceeds  of 
sale. ,  [Altered ;  owner  to  be 
liable  unless  he  gives  notice.] 

1193.  Ck>sts.    [A]tere4;   what  may  be 

recovered.  ] 

1194.  Court  to  declare  rank  of  liens. 


Sec.   1195.  Execution  for  deficit.    [Altered; 

claimants  may  all  sue  in  one 
action.] 

1196.  Actions  for  separate  liens  may  be 

joined,  when  and  how.  [Alter- 
ed; materials  furnished  not 
subject  to  attachment,  etc.  ] 

1197.  Lien  does  not  impair  right  to  pro- 

ceed for  recovery  of  the  debt. 

1198.  Rules  of  practice. 

1199.  New  trials  and  api>eals. 


1183.  Every  person  performing  labor  upon,  or  furnishing  materials 
to  be  used  in  the  construc.tion,  alteration,  or  repair  of  any  mining 
claim,  building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery, 
railroad,  wagon-road,  aqueduct  to  create  hydraulic  power,  or  any  other 
structure,  or  who  performs  labor  in  any  mining  claim,  has  a  lien  upon  the 
same  for  the  work  or  labor  done  or  materials  furnished  by  each, 'respect- 
ively, whether  done  or  furnished  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent;  and  every  contractor,  •sub- 
contractor, architect,  builder,  or  other  person  having  charge  of  any 
mining,  or  of  the  construction,  alteration,  or  repair,  either  in  whole  or  in 
part,  of  any  building  or  other  improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner,  for  the  purposes  of  this  chapter.     [Approved 

March  30;  effect  May  29,  1874.  ] 

Sub-con tractors,  etc.,  1186.  Under  a 
previous  statute  where  the  defendant  Au- 
urey  entered  into  a  contract  with  Pack- 
ard, Bayley  &  Simpkins,  also  defendants, 
to  erect  a  building,  agreeing  therein  not 
to  sublet  any  part  of  the  worK  without  the 
written  permission  of  the  latter,  and  the 
contract  also  contained  the  following  agree-  , 
ment  on  the  part  of  Aubrey:  "The  said  first 
party  hereby  aijrees  he  will  not  incumber  or  suf- 
fer to  be  incumbered,  the  said  building  or  lot 
on  which  it  is  erected,  by  any  mechanics' liens 
or  debts  of  material,  labor-men,  contractors, 
sub-contractors,  or  otherwise,"  and  Aubrey 
sublet  the  brickwork  to  the  intervener.  Craft, 
but  no  written  permission  for  this  sub-contract 
was  given  by  rackard,  Bayley  &  Simpkins, 
though  they  seemed  to  recognize  Craft  as  a  ' 
sub-contractor,  and  Bo  wen,  the  plaintiff,  fur- 
nished to  Aubrey  materials  for  the  construc- 
tion of  the  building,  and  commenced  this  ac- 
tion to  enforce  a  hen  therefor,  and  Craft,  by 
leave  of  court,  intervened,  claiming  a  lien 
upon  the  property  for  the  work  done  by  him, 
as  such  contractor  under  Aubrey,  it  was  held 
that,  as  Craft  knew  that  there  was  a  contract 
between  Aubrey  and  the  appellants,  an  d  h  e  was  . 
a  sub-contractor  under  it,  this  was  sufficient 
to  put  him  upon  inqnir^%  and  he  was  to  be 
considered  as  affected  with  notice  of  the  con- 
tents and  stipulations  of  the  contract  with 
Aubrey,  and  that  all  sub-contractors  and  par- 
ties agreeing  to  furnish  labor  or  materials  to 
the  original  contractor,  do  so  with  reference 
to  the  original  contract,  in  subordination  to 
its  provisions  and  to  the  rights  of  the  re8i>ec- 
tive  parties  thereto,  so  far  as  they  relate  to 
the  liability  of  the  owner  or  the  property,  or 
so  far  as  they  rely  on  such  liability;  and  any 
agreement  such  parties  may  make  with  sucn 
original  contractor  is,  so  far  as  relates  to  the 
owner,   or  the  property,  subject  to  all  the 


Constitiitioiiality.  These  provisions  are, 
it  seems,  constitutional.  Bicks  v.  Murray^  43 
Gal.  521;  Quale  v.  Moon,  48  CaL  478. 

Mechanics'  lion  generaUy,  see  1193-6.  A 
mechanic's  lien  is  in  the  nature  of  a  mortgage, 
and  is  a  charge  on  the  land,  and  is  a  mere  in- 
cident to  the  debt,  and  will  not  pass  except 
by  an  assignment  of  the  debt,  726  n.,  p.  328. 
BiUer  v.  Stevejison,  7  Cal.  389. 

Itabor,  etc.,  1184.  Services  rendered  in 
cooking  for  the  men  employed  in  constructing 
a  building  are  not  performed  on  the  building, 
and  are  not  within  the  statute.  McCormick  v. 
Lo8  Angeles  W.  Co, ,  40  CaL  187. 

Materials,  etc.  Liens  for  matenals  and 
for  labor  are  on  the  same  footing.  Moxley  v. 
Shepard,  3  Cal.  64.  It  seems  the  complaint 
must  show  that  the  materials  were  not  only 
used  in  the  construction  of  the  building,  but 
that  they  were  by  the  express  terms  of  the 
contract,  furnished  for  the  particular  building 
on  which  the  lien  is  claimed.  BoUomly  v. 
Grace  Church,  2  CaL  91:  HougJiton  v.  Blake,  5 
Cal.  240.  The  material-man  is  properly  said 
to  have  ''furnished"  the  materials,  when  he 
has  delivered,  or  has  them  ready  for  delivery, 
at  the  place  where  he  has  agreed  to  deliver 
them  under  the  contract.  TUybetU  v.  Moore, 
23  Cal.  214.  One  who  advances  money  as  a 
loan,  although  it  is  expressly  for  the  payment 
of  materials  and  labor  devoted  to  the  erection 
of  a  building,  can  have  no  claim  to  the  benefit 
of  the  law.    Ood^froy  v.  Caldwell,  2  Cal.  491. 

Alterations  in  building,  etc.  The  alter- 
ation of  a  building  to  adapt  it  to  other  than 
the  original  uses,  or  even  to  change  its  form  or 
structure,  brings  it  within  the  provisions  of 
the  statute.  Donahue  v.  Cromartie,  21  Cal.  86. 
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terms,  agreements,  con«[ition8,  and  stipula- 
tions of  such  original  contract;  and  theo^nier 
or  the  property  cannot  be  held  liable  or  bound 
to  any  extent  beyond  the  terms  of  the  original 
contract,  or  such  new  or  further  contract  as 
he  may  make  with  the  original  contractor  or 
the  sub-contractors.  It  was  also  held  that 
the  owner  could  not  be  held  liable  upon  the 
contract  between  the  oiiginal  contractor  and 
the  sub-contractor,  as  there  was  no  privity  of 
contract  between  them.  Bowen  v.  Aubrey^  22 
Gal.  568;  Pierce  on  Am.  R.  R.  Law,  387; 
Doughty  v.  Devlin,  1  E.  D.  Smith,  625;  Foster 
V.  Poillon,  2  Id.  556;  Orogan  v.  The  Mayor, 
etc.,  2  Id.  695;  Benedict  v.  The  Danbury  and 
Nortoalk  R,  R.,  24  Conn.  320.  Therefore, 
Craft,  as  sub-contractor,  had  no  higher  rights 
than  the  original  contractor,  who,  having  by 
express  agreement  waived  the  right  to  file 
and  enforce  a  lien  upon  the  property,  could 
not  maintain  an  action  to  enforce  any  such 
lien.  A  party  may  always  waive  a  right 
created  by  statute  for  his  benefit,  the  same  as 
any  other.  And  Aubrey  having  thus  waived 
his  right  to  a  lien,  his  sub-contracter  could 
not  claim  any  such  right.  Boxcen  v.  Aubrey, 
22  Cal.  568;  Tombs  v.  Rochester  R.  R.,  18 
Barb.  583;  Buel  v.  Lochport,  3  Comst.  197;  and 
see  1193,  post. 

It  could  not  have  been  the  intent  of  the 
Le^slature,  and  it  certainly  was  not  within 
their  power,  to  give  a  lien  for  an  amount  ex- 
ceeding the  sum  to  become  due  to  the  con- 
tractor. For  if  the  contractor  engaged  to 
construct  a  house  in  consideration,  in  whole 
or  in  part,  of  a  debt  then  due  from  him  to 
his  employer,  or  of  a  sum  of  money  paid  to 
him  by  the  employer  upon  the  execution  of 
the  contract,  that  portion  of  the  original  con- 
tract-price represented  by  the  debt  or  the  ad- 
vance payment  could  not  become  a  lien  upon 
the  house.  The  amount  of  the  contract-price 
which  was  to  be  paid  to  the  contractor  would 
become  a  lien  upon  the  house  as  the  same  fell 
due,  according  to  the  terms  of  the  contract. 
No  lieu  is  provided  by  the  statute  other  than 
such  as  arises  under  and  flows  from  the  orig- 
inal contract,  and  no  other  or  greater  lien  can 
by  legal  possibility  inure  to  the  benefit  of  the 
emi)loy^s,  etc.,  of  the  contractor,  without 
subjecting  the  employer  to  a  contract  that  he 
never  made.  The  law  does  not  create  one 
lien  for  the  benefit  of  the  contractor  and  an- 
other for  the  benefit  of  his  employes,  but  the 
lien  arises,  as  the  contract  is  performed  ac- 
cording to  its  terms,  for  the  benefit  of  both 
the  contmctor  and  employes;  and  the  law  in 
enforcing  the  lien  ana  distributing  the  sum 
realized,  prefers  the  employes  to  the  con- 
tractor. The  employes  cannot  acquire  a  lien 
upon  the  house  independent  of  the  original 
contract,  and  they  are  not  entitled  to  a  lien  as 
principals,  though  entitled  to  }ye  first  paid  out 
of  the  money  becoming  due  under  tlie  con- 
tract, and  which  have  been  earned  by  the  ap- 
plication of  their  labor  or  materials. 

If  the  account  is  consistent  with  the  terms 
of  the  contract,  the  employes  of  the  sub-con- 
tractor are  subject  to  all  the  conditions  that 
may  be  created  by  the  account  between  the 
contractor  and  sub-contractor.  The  contrary 
doctrine  cannot  be  true,  unless  it  can  be 
demonstrated  that  a  party  who  has  fully  com- 
plied with  the  terms  of  his  agreement  can  be 


held  responsible  for  an  amount  exceeding  the 
amount  he  agreed  to  pay.  If  a  contractor  is 
not  indebted  to  the  sub-contractor,  he  is  not 
responsible  for  the  labor  or  materials  fur- 
nished to  the  sub-contractor  by  his  employes; 
and  the  employes  not  being  entitled  to  inter- 
cept it  as  a  portion  of  the  amount  due  or  be- 
coming due  to  the  contractor,  cannot  have  a 
lien.  ^  Their  only  remedy  in  such  case  is 
against  the  sub-contractor;  and  if  they  are 
not  willing  to  trust  to  his  personal  responsi- 
bility, they  must  see  t%at  his  contract  is  ade- 
quate, as  to  the  price  and  terms,  to  afi^ord 
tnem  sufficient  security.  Dore  v.  SeUern,  27 
Cal.  593;  Renton  v.  Conky,  49  Cal.  187;  WelU 
v.  Cahn,  3d  October,  1876. 

If  the  contract  for  the  erection  and  com- 
pletion of  a  building  is  entire,  and  the  con- 
tractor abandons  the  work  before  it  is  com- 
pleted, he  loses  the  right  which  he  would 
nave  had  to  the  full  compensation  agreed  on. 
If  the  contractor  agrees  with  the  owner  to 
erect  a  building  and  furnish  the  materials, 
for  a  sum  certain,  to  be  paid  as  the  work  pro- 
gresses,  with  a  reservation   of    twenty-five 
per  cent,  until  completed,  and  he  abandons 
the  work,  having  collected  all  that  is  due  him 
except  the  twenty-five  per  cent.,  one  who  has 
furnished  the  contractor  with  materials  has 
no  lien  as  against  the  owner.  Blythe  v.  Poaft- 
ney,  31  CaL  233.    But  no  subsequent  agreement 
or  acts  of  the  parties  to  the  original  contract, 
can,  without  timely  notice  to  or  consent  of 
such  third  parties,  impair  or  diveat  the  rights 
of  the  sub-contractor.  Shaver  v.  Murdoch,  36 
Cal.  298.     F.  agreed  to  furnish  all  the  work 
and  mat'CrialB,  and  to  erect  a  building  for  W. 
for  $12,500,  payable  in  installments  as  the 
work  progressed,  except  the  sum  of   $3050, 
which  was  to  be  paid  within  thirty  days  after 
the  completion  and  acceptance  of  the  build- 
ing.    After  proceeding  with  the  work  for 
some  time,  and  receiving  from  W.  the  sum  of 
$10,854,  which  was    $1404  more  than  the 
payments  stipulated  to  be  paid  prior  to  the 
completion  ot  the  building,  r .  abandoned  the 
undertaking,  when  W.  finished  the  building 
at  an  additional  expense  of  $4698.     A  month 
after  the  abandonment  of  F. ,  the  plaintiff,  a 
sub-contractor,  and  others,  whom  he  repre- 
sents, gave  notice  to  W.  of  their  claims  agamst 
F.  as  mechanics  and  material-men,  and,  by 
suit,  sought  for  the  establishment  of  a  lien 
against  the  building  for  the  same:  it  was  held 
that  no  portion  of  the  sixth  or  last  payment 
of  $3050,  stipulated  by  the   contract  to  be 
paid  within  tiiirty  days  after  the  completion 
of  the  building  by  the  original  contractor, 
ever  became  or  could  become  due  the  original 
contractor  under  this  contract;    hence,  the 
fact    that   the    employer  did    actually  pay 
$1404  to  the  original  contractor,  in  advance, 
upon  the  last  payment,  was  in  no  manner 
prejudicial  to  plain  tiff  or  his  assignors.    In 
the  absence  of  fraud  or  misrepresentations  by 
the  owner,  for  whose  benefit  the  superstruc- 
ture is  being  erected,  the  presumption  of  full 
knowledge  of  the  terms  of  the  original  con- 
tract is  conclusive  against  all  sub-contractors, 
laborers    and  material -men,    and   they  are 
bound  by  the  terms  of  the  original  contract, 
so  far  as  any  claim  upon  the  owner,  or  right 
of  lien  upon  his  premises,  under  the  statute, 
are  concerned.  Henley  v.  Wadsworth^  38  Cal. 
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356.  The  lien  of  a  suVcod  tractor  does  not  de- 
pend on,  and  is  not  suspended  until  the  com- 
pletion of  the  building. 

If,  in  an  action  by  a  sub-contractor  to  en- 
force a  lien  on  a  building,  in  a  case  where 
the  contractor  abandoned  the  contract  before 
the  building  was  completed,  the  owner  relies 
for  a  defense  on  a  clause  in  his  contract  with 
the  contractor,  which  provides,  "that  should 
said  contractor  refuse  or  neglect  to  supply  a 
sufficiency  of  materials,  the  owner  shall  nave 
power  to  provide  materials  and  workmen, 
after  three  days'  notice  in  writing  being  given 
to  finish  the  said  work,  and  the  expense  will 
be  deducted  from  the  amount  of  the  con- 
tract," he  must  aver,  in  his  answer,  that  the 
contractor  neglected  to  supply  a  sufficiency  of 


materials,  and  was  notified  in  writing  to  pro- 
ceed with  the  work  in  three  days,  or  that  the 
owner  would  complete  the  house  himself.  If 
in  such  case  the  o>\Tier  relies  on  the  fact  that 
the  sums  he  has  paid  the  contractor  before  he 
abandoned  the  work,  and  the  cost  of  com- 
pleting the  building,  amount  to  more  than 
the  contract-price,  he  must  aver  in  his  answer 
that  the  sum  paid  the  contractor  was  due 
when  it  was  paid,  and  that  the  aggregate  of 
liens  sought  to  be  foreclosed  exceeded  the 
amount  which  was  to  be  paid  the  contractor, 
and  that  the  sums  paid  out  by  him  after  the 
abandonment  by  the  contractor  were  paid  to 
complete  the  building  according  to  contract. 
Quale  V.  Moon,  48  CaL  478. 


1184.  Any  person  who,  at  the  request  of  the  owner  of  any  lot  in  any  in- 
corporated city  or  town,  grades,  fills  in,  or  otherwise  improves  the  same^ 
or  the  street  in  front  of  or  adjoining  the  same,  has  a  lien  upon  such  lot  for 
his  work  done  and  materials  furnished. 

Bee  1183  n. 

1185.  The  land  upon  which  any  building,  improvement,  or  structure  is 
constructed,  together  with  a  convenient  space  about  the  same,  or  so  much 
as  may  be  required  for  the  convenient  use  and  occupation  thereof,  to  be 
determined  by  the  court  on  rendering  judgment,  is  also  subject  to  the  lien, 
if,  at  the  commencement  of  the  work,  or  of  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  person  who  caused  said  building, 
improvement  or  structure  to  be  cdnstructed,  altered,  or  repaired,  but  if 
such  person  owned  less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  is  subject  to  such  lien.    [Approved  March  24;  effect  July  1,  1874.] 

Convenient  space  about  the  same,  1187  n.,  p.  459. 

1186.  The  liens  provided  for  in  this  Chapter  are  preferred  to  any  lien, 
mortgage,  or  other  incumbrance  which  may  have  attached  subsequent  to 
the  time  when  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be  furnished;  also,  to  any  lien, 
mortgage,  or  other  incumbrance  of  which  the  lienholder  had  no  notice,  and 
which  was  unrecorded  at  the  time  the  building,  improvement,  or  structure 
was  commenced,  work  done,  or  the  materials  were  commenced  to  be  fur- 
nished. 


Paxtiefl  tb  suit,  1190. 

Other  incumbrancers,  etc.  Improvements 
made  by  an  owner,  after  the  surrender  of  a 
lease  by  a  tenant,  upon  whose  leasehold  inter- 
est a  mechanic's  lien  had  j)reviouslj^  attached, 
can  no  more  impair  the  hen  than  if  made  by 
the  tenant  himself.  GaskiU  v.  Moore,  4  CaL 
233. 

Where  Dore  &  Koss  leased  to  Rankin  & 
Co.  a  frame  buildin^t  resting  on  piles  driven 
into  the  earth,  machinery  was  placed  in  the 
building,  supported  by  props  for  the  basement 
story,  and  fastened  to  tne  ouilding  by  screws, 
bolts  and  nails;  during  the  continuance  of 
the  lease  Rankin  &  Co.  sold  the  property  to 
Osborne  for  $7000,  he  paying  down*  $3000 
and  executing  his  promissory  notes  for  the 
balance;  in  case  Osborne  failed  to  pay  anv  of 
the  notes,  Rankin  &  Co.  w^ere  autuorized  to 


take  possession  of  the  property  and  sell  it, 
paying  any  surplus  that  might  remain,  after 
discharging  the  notes,  to  Osborne;  Osborne 
employed  plaintiff  to  repair  the  machinery; 
after  tne  repairs  Osborne  sold  to  Veatch,  and 
he  to  Rankin  &  Co.,  who  executed  a  new  con- 
tract of  sale  to  Veatch:  it  was  held,  under  a 
previous  statute,  that  as  Osborne  had  the  right 
to  insist  upon  a  sale  and  the  payment  of  the 
rplus  proceeds,  if  any,  to  him,  plaintiff's 


su 


lien  attached  upon  his  interest.  Those  who 
purchased  afterguards  took  subject  to  the  lien. 
McOrtary  v.  Osborne,  9  Cal.  121-123.  The 
contractor  cannot  object  to  the  legality  of  any 
incumbrances,  etc.,  created  prior  to  nis  lien, 
by  the  person  with  whom  as  owner  he  con- 
tracts. Ferguson  v.  Miller,  6  Cal.  404. 

Where  defendant  Ball  had  an  equitable  in- 
terest in  the  premises  which  was  subject  to 
the  liens  of  plaintiffs,  and  contracts  between 
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Ball  and  plaintiffs  had  been  made,  and  the 
work  under  such  contracts  was  actually  pro- 
gressing at  the  time  of  the  execution  of  re- 
spondent's mortgages,  it  was  held  that  the 
liens  of  the  mechanics  for  labor  performed 
and  material  furnished  pursuant  to  such  con- 
tracts must,  as  to  Ball's  interest,  be  preferred 
to  the  mortgages.  CroweU  v.  GUmore,  13  Gal. 
56;  Soule  v.  Dawes,  7  CaL  576.  If  property 
is  mortgaged  and  the  mortgage  recorded,  and 
contractors  do  work  afterwards  with  the 
knowledge  of  the  mortgagee  (see  1192),  the  lien 
would  be  a  charge  upon  the  mortgaged  prop- 
erty. But  a  contractor  cannot  make  a  vague 
general  agreement  providing  for  additions  to 
the  work  specified  m  the  contract  at  the  will 
of  the  owners  of  the  building,  and  thus  give 
them,  after  a  mortgage,  a  right  to  incumber 
the  property  to  any  extent.     The  mortgaged 


property  might  be  rendered  wholly  valueless 
to  the  mortgagee.  Soule  v.  Dawes,  14  Cal.  248. 
Although  the  lien  can  only  be  enforced  by 
filing  and  recording  the  proper  notice  (1187) 
and  commencing  suit  (1190),  and  performing 
the  other  acts  required  by  the  statute  within 
the  proper  time,  all  these  acts  relate  to,  and 
the  lien  is  deemed  to  have  accrued  at,  the 
time  of  the  commencement  of  the  work,  or  the 
beginning  to  furnish  the  materials.  MtCrea 
V.  Craig,  23  CaL  525;  TutiU  v.  Mant/ord,  7 
Cal.  358;  Soule  v.  Dawes,  Id.  576;  CrowtU  v. 
Oilmore,  13  Id.  54.  The  lien  of  a  judgment 
rendered  after  labor  is  commenced  or  material 
is  first  delivered  is  postponed  to  the  lien  of 
the  material-man,  or  laborer,  although  the 
labor  is  completed  and  the  last  of  the  mate- 
rial delivered  after  the  judgment  is  docketed. 
Barber  v.  Reynolds^  44  CaL  520. 


.  1187.  Every  original  contractor,  within  sixty  days  after  the  completion 
of  his  contract,  and  every  person,  save  the  original  contractor,  claiming 
the  benefit  of  this  chapter,  mni^,  within  thirty  days  after  the  completion 
of  any  bailding,  improvement,  or  structure,  or  after  the  completion  of  the 
alteration  or  repair  thereof,  or  the  performance  of  any  labor  in  a  mining 
claim,  file  for  record  with  the  county  recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a  claim  containing  a  statement 
of  his  demand,  after  deducting  all  just  credits  and  offsets,  with  the  name 
of  the  owner  or  reputed  owner,  if  Imown,  and  also  the  name  of  the  person 
by  whom  he  was  employed  or  to  whom  he  furnished  the  material,  with  a 
statement  of  the  terms,  time  given,  and  conditions  of  his  contract,  and 
also  a  description  of  the  property  to  be  charged  with  the  lien,  sufficient 
for  identification,  which  claim  must  be  verified  by  the  oath  of  himself  or 

some  other  person.     [Approved  March  30;  effect  May  29,  1874.] 

Statute  must  be  strictly  pursued.  Wood 
V.  Wrede,  46  CaL. 638;  but  a  mere  mistake  in 
a  word  will  not  vitiate  a  claim.  McDonald  v. 
Backus,  45  CaL  262. 

*  RecordiDg.  Under  the  Mechanics'  Lien 
law  as  existing  in  1850,  which  (S.  7)  contained 
a  provision  that  on  the  claimant  failing  duly 
to  record  his  lien  it  should  be  lost,  it  was  held 
that  if  it  did  not  appear  from  the  record  that 
the  law  had  been  strictly  complied  with  the 
penalty  could  not  fail  to  attach.  Walker  v. 
HatLss-Hijo,  1  CaL  186.  The  provision  for 
payment,  etc.,  from  time  to  time,  according 
to  estimates  to  be  made,  does  not  change  the 
character  of  th^  contract  and  make  it  severable. 
The  statute  does  not  contemplate  that  a  con- 
tractor or  sub-contractor  may,  from  time  to 
time,  as  the  work  progresses,  file  successive 
liens  for  work  and  materials  performed  and 
furnished  under  an  entire  contract,  but  he  is' 
entitled  to  acquire  only  one  lien,  and  for  this 
purpose  his  claim  must  be  filed  within  the 
time  specified  after  the  completion  of  the  work. 
The  statute  contemplates  that  a  lien,  when  it 
attaches,  shall  bind  the  whole  structure.  It 
would  render  the  statute  absurd  to  hold  that 
one  contractor  or  sub-contractor  could  acquire 
a  lien  upon  a  bridge,  another  upon  a  tunnel, 
and  a  third  upon  a  culvert,  all  of  which  con- 
Btitut>e  portions  of  a  railroad,  but  that  inter- 
pretation would  do  no  greater  violence  to  the 
intention  of  the  Legislature  than  a  construc- 


tion which  would  permit  a  lien  to  be  acquired 
upon  each  mile  or  section  of  the  road.  Car  v. 
W.  P.  R.  R.  Co.,  44  CaL  28. 

Statement  of  demand.  In  Brennan  v. 
Swasey,  16  Cal.  140,  it  was  held  that  it  was  un- 
necessary to  set  out  the  items  of  the  account; 
see  also  Selden  v.  Meeks,  17  CaL  131;  Heston  v. 
Martin,  11  CaL  41.  It  will  not  be  rejected 
because  it  was  filed  for  too  much,  unless  it 
appears  that  it  was  a  willfully  false  claim. 
Barber  v.  Reynolds,  44  Cal.  520. 

Credits  and  oflBMts.  In  a  claim,  instead 
of  the  words  ** credits  &nd  offsets"  the  words 
** payments  and  offsets"  were  used.  The  court 
held  that  the  words  "payments  and  offsets" 
are  substantially  equivalent  to  the  words 
"  credits  and  offsets.  Preston  n,  Sonora  Lodge, 
39  CaL  119. 

Name  of  person  by  "whom  employed. 
This  is  imperative.  Wood  v.  Wrede,  46  CaL 
637. 

Desoription  of  the  property,  1188.  A 
notice  filed  described  the  property  as  "the 
wharf  situated  on  Battery  street,  between 
Pacific  and  Jackson  Btreets,*in  San  Francisco." 
The  description  of  the  property  was  held  suf- 
ficiently certain.  In  Sprinaer  v.  Keyser,  6 
Wharton,  187,  a  claim  filed  under  the  me- 
chanics' lien  law  of  Pennsylvania,  describing 
the  building  as  situated  on  the  west  side  of 
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Thirteenth,  hetween  Vine  and  James  streets, 
vas  held  sufficientl^r  certain,  when  in  fact  the 
building  was  on  Thirteenth,  between  Callow- 
hill  and  James  streets,  as  the  owner  had  no 
other  house  on  Thirteenth  street.  In  Barker 
V.  Conrad,  12  Serg.  &  Rawie,  301,  it  was  held 
that  a  house  described  as  a  three-story  brick 
house,  situated  on  the  south  side  of  Walnut, 
between  Eleventh  and  Twelfth  streets,  was 
sufficiently  certain.  It  is  sufficLent  if  the 
claim  be  set  forth  with  convenient  certainty. 
Hotaling  v.  Cronise,  2  Cal.  63.  "A  dwelling- 
house  lately  erected  by  me  for  J.  W.  Connor, 
situated  on  Bryant  street,  between  Second  and 
Third  streets,  in  the  city  of  San  Francisco, 
on  lot  — ,"  was  held  not  such  a  description  as 
is  contemplated  by  the  statute.  There  were 
a  number  of  lots  on  Bryant  street,  between 
Second  and  Third  streets,  to  any  one  of  which 
it  would  apply  as  well  as  to  the  one  in  ques- 
tion. The  fact  that  Connor  owned  no  other 
dwelling  on  Bryant  street  was  held  imma- 
teriaL  Montrose  v.  Conner,  8  Cal.  346. 

"A  quartz  mill,  being  at  or  near  the  town 
of  Scottsville,  in  Amador  County,  known  as 
Moore's  New  Quartz  Mill,"  there  being  no 
evidence  that  there  was  any  other  quartz 
mill  at  that  place  so  designated  as  to  render  it 
uncertain  which  was  intended,  was  held  suffi- 
cient. The  land  around  the  mill  w^as  de- 
scribed in  the  complaint  and  notice  of  lien  as 
foUows:  **  With  such  convenient  space  of  land 
around  the  same  as  may  be  required  for  the 
convenient  use  and  occupation  thereof  "  (see 
1185);  but  the  decree  did  not  determine  the 


''convenient  space."  This  omission  did  not 
invalidate  the  decree;  but  rendered  it  doubt- 
ful whether  a  purchaser  under  it  would  ac- 
quire any  land  beyond  that  covered  by  the 
buildings.  TibbtUsv.  Moore,  23  Cal.  212. 

Where  the  notice  of  lien  sets  forth  that  lum- 
ber was  furnished  to  "Moore  &  Co.,"  and  it 
was  objected  that  the  lien  could  not  be  enforced 
against  property  owned  by  Moore,  and  not 
Mooi^  &  Co.,  the  court  said,  whether  the 
owner  purchased  the  materials  in  his  own 
name  or  in  the  name  of  a  firm  of  which  he  was 
a  member,  could  make  no  difference  so  far  as 
related  to  the  lien,  which  was  the  only  matter 
the  appellant  had  a  right  to  contest.  Where 
the  notice  included  claims  for  lumber  fur- 
nished for  the  construction  of  a  quartz  mill, 
and  also  a  blacksmith  shop,  and  a  building 
erected  over  the  shaft  of  the  mine,  and  the 
court,  in  its  finding,  separated  the  amount  due 
for  the  materials  furnished  for  the  construc- 
tion of  the  quartz  mill  from  that  for  the  other 
buildines,  and  rendered  its  decree  accordingly, 
it  was  neld  that  no  error  was  committecL  to 
the  injur}'  of  the  appellants.  TtbheUa  v.  Moore, 
23  Cal.  212. 

Verifioation,  446.  If  the  claimant  sign  the 
verification,  he  need  not  sign  the  claim. 
Hick8  V.  Murray,  43  CaL  621. 

Spaoiili  language,  proceedings  In,  185, 
1056. 

Abbreviations  and  numerals,  186. 


1188.  In  every  case  in  which  one  claim  is  filed  against  two  or  more 
buildings,  mining  claims,  or  other  improvements  owned  by  the  same  per- 
son, the  person  filing  such  claim  must  at  the  same  time  designate  the 
amount  due  to  him  on  each  of  such  buildings,  mining  claims,  or  other 
improvements;  otherwise,  the  lien  of  such  claim  is  postponed  to  other  liens. 
The  lien  of  such  claimant  does  not  extend  beyond  the  amount  designated, 
as  against  other  creditors  having  liens,  by  judgment,  mortgage,  or  other- 
wise, upon  either  of  such  buildings  or  other  improvements,  or  upon  the 
land  upon  which  the  same  are  situated. 

1188.  The  recorder  must  record  the  claim  in  a  book  kept  by  him  for  that 
purpose,  which  record  must  be  indexed  as  deeds  i^nd  other  conveyances 
are  required  by  law  to  be  indexed,  and  for  which  he  may  receive  the 
same  fees  as  are  allowed  by  law  for  recording  deeds  and  other  instruments. 

1190.  No  lien  provided  for  in  this  chapter  binds  any  building,  mining 
claim,  improvement,  or  structure  for  a  longer  period  than  ninety  days  after 
the  same  has  been  filed,  unless  proceedings  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same;  or,  if  a  credit  be  given,  then 
ninety  days  after  the  expiration  of  such  credit;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from  the  time  the  work  is  completed, 
by  any  agreement  to  give  credit. 

Parties.  A  decree  for  sale  in  the  enforce- 
ment of  a  mechanic's  lien  has  the  same  or  no 
greater  effect  upon  the  rights  under  recorded 
eeds  of  purchasers  and  incumbrancers,  prior 
to  the  commencement  of  suit,  than  a  similar 
decree  would  have  upon  the  foreclosure  of  a 
mortgage,  726  n.    If  such  purchasers  or  in- 


Nlnety  days.  Where  a  claim  was  filed  on 
6th  May,  1856,  and  suit  was  not  commenced 
to  enforce  the  lien  until  26th  January,  1857, 
it  was  held  that  the  time  fixed  by  statute  had 
expired  before  the  commencement  of  the  suit. 
As  to  when  suit  is  "commenced,"  406.  Green 
V.  Jackson  W,  Co,,  10  CaL  374. 
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cumbrancers  are  not  made  parties,  they  are,  in 
no  respect,  bound  by  the  decree  or  proceedings 
thereunder.    Whitney  v.  Higgins,  10  Gal.  651. 

If  a  mechanic  states  in  his  claim  the  name 
of  the  person  by  whom  he  was  employed,  and 
it  turns  out  that  such  person  was  a  member  of 
a  firm,  and  employed  him  in  behalf  of  the  firm, 
the  mechanic,  in  an  action  to  enforce  the  lien, 
may  and  should  make  all  the  members  of  the 
firm  defendants,  notwithstanding  the  name 
only  of  the  one  by  whom  he  was  employed 
appears  in  the  claim  filed  with  the  recorder. 
The  clause  which  requires  the  person  filing  a 
claim  to  state  therein  the  name  of  the  person 
by  whom  he  was  employed,  is  intended  to  re- 
quire the  statement  of  a  mere  fact,  and  not  of 
a  conclusion  of  law.  McDonald  v.  Backus,  45 
CaL  262. 


Interventioii,  387.  Claimants  who  inter- 
vene and  come  in,  in  time,  are  in  the 
same  position  as  if  they  had  commenced  an 
action  originally:  Mars  v.  McKay,  14  Cal. 
129;  but  if  the  claimant  intervenes  in  a  fore- 
closure.suit,  he  should  do  so  at  a  reasonably 
early  period  and  not  just  as  the  plaintifi*  is 
about  asking  judgment.  Hocker  v.  KeUey,  14 
Cal.  165. 


ProceedlngfB  be 

does  not  prevent  a 
in  a  personal  action, 
a  cause  of  action  for 
nished  a  contractor, 
work  and  materials 
of  the  owner.  Qudle 


oommenced,  etc.  This 
claimant  from  suing  also 
1 197.  He  may  also  unite 
work  and  materials  fur- 

with  a  cause  of  action  for 
furnished  at  the  request 

V.  Moon,  48  Cal.  479. 


Complaint  generally,  426  n.,  1198. 
Answer,  437  n.,  1198. 


1191.  If  service  of  summoDS  be  made  by  publication,  the  time  of  pub- 
lication, where  the  defendant  resides  out  of  or  is  absent  from  the  State, 
or  for  any  other  cause  cannot  be  served  personally,  need  be  but  once  a 
week  for  four  successive  weeks. 

Service  by  publicatiou,  412-413. 

1192.  Every  building  or  other  improvement  mentioned  in  1183  of  this 
Code,  constructed  upon  any  lands  with  the  knowledge  of  the  owner,  or 
the  person  having  or  claiming  any  interest  therein,  shall  be  held  to  have 
been  constructed  at  the  instance  of  such  owner  or  person  having  or  claim- 
ing any  intere^^t  therein,  and  the  interest  owned  or  claimed  shall  be  sub- 
ject to  any  lien  filed  in  accordance  with  the  provisions  of  this  chapter, 
unless  such  owner  or  person  having  or  claiming  an  interest  therein  shall, 
within  three  days  after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction,  alteration,  or 
repair,  give  notice  that  he  will  not  be  responsible  for  the  same,  by  posting 
a  notice  in  writing  to  the  effect,  in  some  conspicuous  place  upon  said 
land,   or  upon    the  building  or  other  improvement   situated  thereon. 

[Approved  March  30;  effect  May  29,  1874.] 


O'wner,  eto.  If  the  owner  of  land  or  any 
one  claiming  an  interest  in  it,  knowingly  per- 
mits buildings  and  improvements  to  be  erected 
on  it  without  giving  notice  that  it  is  done 
without  his  consent,  it  is  just  that  he  should 
be  held  to  have  acquiesced  therein.  This 
section  is  constitutional  Fvquay  v.  Stickney, 
41  CaL  583.  In  June,  1872,  the  defendant, 
J.  P.  Jackson,  was  the  owner  of  a  house  and 
lot.  One  Whale  informed  Jackson  that  de- 
fendant Moulton  proposed  to  purchase  the 
house  and  lot,  ana  to  repair  the  house  and 
live  in  it;  and  Jackson  answered  that  he  could 
purchase  it  and  do  as  he  pleased  with  it,  and 
they  would  not  differ  as  to  the  price.  Whale 
reported  this  conversation  to  Moulton,  who 
tl^reupon  entered  into  possession  of  the  prem- 
ises, and  commenced  making  repairs  thereon. 
Moulton  paid  no  rent,  but  remained  in  posses- 
sion. Jackson  saw  the  building  on  the  13th 
October,  1872,  after  all  the  repairs  had  been 


completed  except  a  half  a  day*8  painting,  but 
before  any  liens  had  been  filed.  The  repairs, 
except  the  half  day*s  painting,  were  finished 
September  18,  1872.  Jackson  did  not  give 
a  notice  that  he  would  not  be  responsible  for 
the  repairs.  The  lien  waa  filed  October  31, 
1872.  The  court  said  the  fact  that  Jackson 
expected,  and  Moulton  a^eed,  that  the  re- 
pairs should  be  x^^id  for  oy  the  latter,  and 
that  he  would  purchase  the  property,  did  not 
change  the  relation  of  these  persons  as  to 
third  parties.  Jackson  received  the  benefit 
of  the  repairs,  which  he  authorized  Moulton 
to  have  made;  and  as  to  the  material-men  and 
laborers,  the  latter  was  the  agent  of  the  for- 
mer, and  the  estate  of  the  former  was  bound 
by  the  lien.  Moore  v.  Jackson,  49  CaL  109. 
llie  section  does  not  contemplate  a  personal 
judgment  against  the  owner.  Phelps  v.  M,  C. 
O,  M.  Co.,  49  CaL  338. 


1193.  The  contractor  shall  be  entitled  to  recover  upon  a  lien  filed  by 
him,  only  such  amount  as  may  be  due  to  him  according  to  tjie  term  of  his 
contract,  after  deducting  all  claims  of  other  parties  for  work  done  and 
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materials  furnished,  as  aforesaid;  and  in  all  cases  where  a  lien  shall  be 
filed,  under  this  chapter,  for  work  done  or  materials  furnished  to  any  con- 
tractor, he  shall  defend  any  action  brought  thereupon  at  his  own  expense; 
and  during  the  pendency  of  such  action,  the  owner  may  withhold  from 
the  contractor  the  amount  of  money  for  which  lien  is  filed;  and  in  case  of 
judgment  against  the  owner  or  his  property,  upon  the  lien,  the  said  owner 
shall  be  entitled  to  deduct  from  any  amount  due  or  to  become  due  by  him 
to  the  contractor  the  amount  of  such  judgment  and  costs,  and  if  the 
amount  of  such  judgment  and  costs  shall  exceed  the  amount  due  by  him 
to  the  contractor,  or  if  the  owner  shall  have  settled  with  the  contractor  in 
full,  he  shall  be  entitled  to  recover  back  from  the  contractor  any  amount 
so  paid  by  him,  the  said  owner,  in  excess  of  the  contract  price,  and  for 
which  the  contractor  was  originally  the  party  liable.     [Approved  March  30; 

effect  May  29,  1874  ] 
See  1183,  notes. 

1194.  In  every  case  in  which  different  liens  are  asserted  against  any 
property,  the  court  in  the  judgment  must  declare  the  rank  of  each  lien, 
or  class  of  liens,  ^hich  shall  be  in  the  following  order,  viz. :  First.  All 
persons  other  than  the  original  contractors  and  sub-contractors.  Second. 
The  sub-contractors.  Third.  The  original  contractors.  And  the  proceeds 
of  the  sale  of  the  property  must  be  applied  to  each  lien,  or  class  of  liens, 
in  the  order  of  its  rank,  and  whenever,  on  the  sale  of  the  property  sub- 
ject to  the  lien,  there  is  a  deficiency  of  proceeds,  judgment  may  be 
docketed  for  the  deficiency  in  like  manner,  and  with  like  effdbt  as  in  actions 

for  the  foreclosure  of  mortgages.      [Approved  March  30;  effect  May  29,  1874] 

Priority.    There  is  nothing  in  the  statute  Judjgment,  generally,  664.     In  a  judgment 

whichgivespriorityto  the  mechanic  who  makes  enforcing  a  mechanic's  lien,  a  personal  jud^- 

the  first  contract,  or  first  commences  work,  ment  cannot  be  rendered  against  those  defena- 

This  rule  of  equality  would  not  apply  if  some  ants  against  whom  no  personal  claim  is  estab- 

of  these  workmen  made  their  contracts  before  lished.    Barber  v.  Reynolda^  44  CaL  520;  and 

a  mortgage  was  executed  by  the  owner,  and  see  1192,  ante, 
some  afterwards;  for  the  first  would  have  the 
priority  over  the  mortgage,   and  the  latter 
woidd  not.  CrotDcU  v.  Oilmore,  18  CaL  371. 

1195.  Any  number  of  persons  claiming  liens  may  join  in  the  same 
action,  and  when  separate  actions  are  commenced,  the  court  may  con- 
solidate them.  The  court  may  also  allow,  as  part  of  the  costs,  the  moneys 
paid  for  filing  and  recording  the  lien,  and  reasonable  attorney's  fee  in  the 

District  and  Supreme  Courts.      [Approved  March  30j  effect  May  29,  1874.  ] 

1196.  Whenever  materials  shall  have  been  furnished  for  use  in  the  con- 
struction, alteration,  or  repair  of  any  building  or  other  improvement, 
such  materials  shall  not  be  subject  to  attachment,  execution,  or  other 
legal  process,  to  enforce  any  debt  due  by  the  purchaser  of  such  materials, 
except  a  debt  due  for  the  purchase-money  thereof,  so  long  as  in  good  faith 
the  same  are  about  to  be  applied  to  the  construction,  alteration,  or  repair 
of  such  building,  mining  claim,  or  other  improvement.    [Approved  March 

30;  effect  May  29,  1874] 

1197.  I^othing  contained  in  this  chapter  shall  be  construed  to  impair  or 
affect  the  right  of  any  person  to  whom  any  debt  may  be  due  for  work 
done,  or  materials  furnished,  to  maintain  a  personal  action  to  recover  such 

debt  against  the  person  liable  therefor.     [Approved  March  24;  effect  July  l,  1874.] 
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1198.  Except  as*  otherwise  provided  in  this  chapter,  the  provisions  of 
Part  II  [307-1059]  of  this  Code  are  applicable  to,  and  constitute  the  rules 
of  practice  in,  the  proceedings  mentioned  in  this  chapter. 

1199.  The  provisions  of  Part  II  [656-663,  936-966]  of  this  Code,  rela- 
tive  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned 
in  this  chapter. 

CHAPTEE  m. 

CERTAIN  LIENS  FOR  SALARIES  AND  WAGES. 

Sec.  1204.  Certain  persons  preferred  creditors     Sbc.  1206.  Same,  against  estates  [of   dece- 
when  assignment  of  property  is  dents]. 

made.  1206.  Same,  in  cases  of  execution  or  at- 

tachment. 

1204.  In  all  assignments  of  property,  made  by  any  person  to  trustees 
or  assignees,  on  account  of  the  inability  of  the  person,  at  the  time  of  the 
assignment,  to  pay  his  debts,  or  in  proceedings  in  insolvency,  the  wages 
of  the  miners,  mechanics,  salesmen,  servants,  clerks,  or  laborers  em- 
ployed by  such  person,  to  the  amount  of  one  hundred  dollars  each,  and 
for  services  rendered  within  sixty  days  previously,  are  preferred  claims, 
and  must  be  paid  by  such  trustees  or  assignees  before  any  other  creditor 

or  creditors  of  the  assignor.      [Approved  March  24;  effect  July  1,  1874.  ] 

1205.  In  case  of  the  death  of  any  employer,  the  wages  of  each  miner, 
mechanic,  salesman,  clerk,  servant,  and  laborer,  for  services  rendered 
within  the  sixty  days  next  preceding  the  death  of  the  employer,  not 
exceeding  one  hundred  dollars,  rank  in  priority  next  after  the  funeral 
expenses,  expenses  of  the  last  sickness,  the  charges  and  expenses  of 
administering  upon  the  estate,  and  the  allowance  to  the  widow  and  infant 
children,  and  must  be  paid  before  other  claims  against  the  estate  of  the 

deceased  person.      [Approved  March  24;  effect  July  1,  1874.] 

1206.  In  cases  of  executions,  attachments,  and  writs  of  a  similar  nature, 
issued  against  any  person,  except  for  claims  for  labor  done,  any  miners, 
mechanics,  salesmen,  servants,  clerks,  and  laborers,  who  have  claims 
against  the  defendant  for  labor  done,  may  give  notice  of  their  claims,  and 
the  amount  thereof,  sworn  to  by  the  person  making  the  claim,  to  the 
creditor  and  the  officer  executing  either  of  such  writs,  at  any  time  before 
the  actual  sale  of  property  levied  on;  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such  person,  out  of 
the  proceeds  of  the  sale,  the  amount  each  is  entitled  to  receive  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the  claims  so  presented, 
and  claiming  preference  under  this  section,  are  disputed  by  either  the 
debtor  or  a  creditor,  the  person  presenting  the  same  must  commence  an  ac- 

•  tion  within  ten  days  for  the  recovery  thereof,  and  must  prosecutehis  action 
with  due  diligence,  or  be  forever  barred  from  any  claim  of  priority  of 
payment  thereof;  and  the  officer  shall  retain  possession  of  so  much  of  the 
proceeds  of  the  sale  as  may  be  necessary  to  satisfy  such  claim  until  the 
determination  of  such  action;  and  in  case  judgment  be  had  for  the  claim, 
or  any  part  thereof,  carrying  costs,  the  costs  taxable  therein  shall  like- 
wise be  a  preferred  claim,  with  the  same  rank  as  the  original  claim. 

[Approved  March  24;  effect  July  1,  1874.] 
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TITLE  V. 

OF   CONTEMPTS. 


S 


Sec.  1209.  What  acts  or  omissions  are  con- 
tempts. 

1210.  Re-entry  on  property  after  eviction, 

,   when  a  contempt. 

1211.  A  contempt  committed  in  the  pres- 

ence of  the  court  may  be  pun- 
ished summarily.  When  not 
so  committed  an  affidavit  or 
statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  is- 
'  sue  or  a  notice  to  show  cause. 

1213.  Bail  may  be  given  by  a  person  ar- 

rested under  such  warrant. 

1214.  Sheriff  must,  upon  executing  the 

warrant;  arrest  and  detain  the 
person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  ot 

JusticeB'  GrOnrtB,  ooutempts,  906-910. 


Sec.  1216.  Officer  must  return  warrant  and 

undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgement  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to 

perform  any  act,  the  person 
may  be  imprisoned  until  per- 
formance . 

1220.  If  a  party  fail  to  appear,  proceed- 

ings. 

1221.  Illness  sufficient  cause  for  non-ap- 

pearance of  party  arrestea. 
Uonfinement  under  arrests  for 
contempt 

1222.  Judgment  and  orders  in  such  cases 

SnaL 


1209.  The  following  acts  or  omissions,  in  respect  to  a  court  of  jnstice, 
or  proceedings  therein,  are  contempts  of  the  authority  of  the  court : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge 
while  holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  violation  of  duty  by 
an  attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person  appointed  or 
elected  to  perform  a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by  a  party 
to  an  action  or  special  proceeding;  * 

6.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court,  and  acting  as 
such  without  authority; 

7.  Bescuing  any  person  or  property,  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  cal- 
endar for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of 
a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve 
as  such,  or  improperly  conversing  with  a  party  to  an  action  to  be  tried  at 
such  court,  or  with  any  other  person,  in  relation  to  the  merits  of  such 
action,  or  receiving  a  communication  from  a  party  or  other  person  in 
respect  to  it,  without  immediately  disclosing  the  same  to  the  court; 

12.  Disobedience,  by -an  inferior  tribunal,  magistrate,  or  officer,  of  the 
lawful  judgment,  order,  or  process  of  a  superior  courts  or  proceeding  in  an 
action  or  special  proceeding  contrary  to  law,  after  such  action  or  special 
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proceediDg  is  removed  from  the  jurisdictidh  of  such  inferior  tribunal,  mag- 
istrate, or  officer.  Disobedience  of  the  lawfal  orders  or  process  of  a  judi- 
cial officer  is  also  a  contempt  of  the  authority  of  such  officer. 


Contempt.  Powers  of  courts,  128,  177-8. 
This  statute  is  a  limitation  upon  the  power 
formerly  exercised  by  courts.  Galland  v.  Gal- 
land,  44  CaL  475. 

Attorney,  miabehaTlor,  287  et  seq. 

Diflobedience  of  a  lawfal  Judgment  or 
order.  If  a  court  having  jurisdiction,  should 
issue  an  erroneous  order,  it  is  obligatory  until 
reversed  by  an  appellate  court,  and  a  oisobe- 
dienoe  of  it  is  a  contempt.  Courts  of  equity 
have  the  power  to  appoitit  receivers,  564  et 
seq.t  and  to  order  them  to  take  possession  of 
the  property  in  controversy,  white  in  the  im- 
mediate possession  of  the  defendant  or  his 
agents;  and  in  proper  cases  they  can  also  or- 
der the  defendant's  agents,  although  not  parties 
to  the  record,  to  deliver  the  specific  property 
to  the  receiver.  Where  the  District  Court 
caused  C.  and  J.  to  be  served  with  a  rule  to 
show  cause  why  they  should  not  be  ordered  to 
deliver  certain  property  in  their  possession,  to 
the  receiver  appointed  in  a  case  in  which  they 
were  not  parties,  and  in  obedience  to  the  rule 
they  appeared  and  contested  the  matter  before 
the  court,  it  was  held  that  when  they  appeared 
and  filed  their  answer  to  this  rule,  the  court 
acquired  full  jurisdiction  over  their  persons  as 
well  as  the  subject-matter.  Me  Alfred  Cohen, 
5  Cal.  494. 

An  order  committing  a  party  for  contempt 
and  ordering  that  he  be  imprisoned  until  he 
comply  with  a  previous  order  commanding 
him  to  pay  into  court  a  certain  sum  of  money, 
was  held  an  excess  of  iurindiction  and  void, 
where  the  party  had  made  affidavit,  which  was 
uncontradicted,  that  the  money  had  passed 
from  his  possession  and  control  before  the  pro- 
ceeding in  contempt  were  commenced. 
Though  courts  are  exclusive  judges  of  their 
own  contempts  (1222),  a  party  cannot  be  im- 
prisoned for  neglecting  or  refusing  to  do  what 
it  appears  is  out  of  his  power  to  perform. 
Adarna  v.  Haskell,  6  Cal.  316. 

The  effect  of  an  order  for  injunction  made 
by  a  county  judge  under  525  is  the  same 


as  if  made  by  the  District  Court,  and  the 
injunction  is  subject  to  be  controlled,  mod- 
ified or  dissolved  by  the  district  JudKe,  the 
same  as  if  issued  by  his  order  in  toe  nrst  in- 
stance.  Vrandall  v.  Woods,  6  Cal.  449;  Bw- 
land  V.  Thornton,  12  CaL  440.    Disobedience 
of  the  injunction  is  contempt  of  the  District 
Court  only.    People  v.  Co,  Judge,  27  Cal  152. 
A  husband  who  lives  separate  from  his  wife, 
and  has  been  adjudged  by  a  court  of  equity  to 
pay  her  a  certain  sum  monthly  for  her  sap- 
port  and  that  of  her  infant  child,  is  not  saWijf 
of  contempt  for  not  paying'the  sum  if  he  u 
unable  to  pay  it  and  nas  not  voluntaril^r  cre- 
ated the  disability  for  the  purpose  of  avoiding 
the  payment.     He  may  purge  himself  from 
contempt  by  showing  that  he  is  unable  to  pay 
it,  and  that  this  inability  has  not  been  volun- 
tarily created  by  his  own  act.    Oalland  v.  Oal* 
land\  44  Cal.  475.    A  party  cannot  be  pun- 
ished for  a  contempt  m  violating  an  order 
which  the  court  haa  no  jurisdiction  to  make. 
PeopU  V.  O'NeU,  47  Cal.  109.     Where  in  the 
regular  course  of  judicial  proceedings,  before 
a  court  of  seneral  jurisdiction,  a  person,  hav- 
ing notice  (5  the  proceedings,  has  been  ordered 
by  the  judgment  of  the  court  to  pay  a  certain 
sum  of  money,  and  in  default  of  obedience  to 
the  order  has  been  commited  for  contempt, 
the  only  question  he  can  make  involves  the 
power  of  the  court  to  make  the  order.    Money 
payable  under  such  an  order  is  not  a  debt 
within  the  meaning  of  the  Constitution.    Ali- 
mony, temporary  or  permanent,  may  be  de- 
creed by  the  court,  and  this  not  in  one  gross 
sum  or  at  one  time  only,  but  in  different  sums 
and  at  different  times,  at  the  discretion  of  the 
court     It  is  equally  within  the  power  of  the 
(SovLTi  to  decree  the  payment  of  the  legal  ex- 
penses of  the  writ;  and  see  1219  n.    Lx parte 
Perkins,  18  CaL  63;  Lyon  v.  Lyon,  21  Conn. 
185. 

Juror  willfollyliedling  to  attend,  238. 

Dispossewdoii  of  party  placed  in  po*- 
seuion  under  process,  1210. 


1210.  Every  person  dispossessed  or  ejected  from,  or  out  of,  any  real 
property,  by  the  judgment  or  process  of  any  court  of  competent  jurisdic- 
tion, and  who,  not  having  right  so  to  do,  re-enters  into  or  upon,  or  takes 
possession  of,  any  such  real  property,  or  induces  or  procures  any  person 
not  having  right  so  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  con- 
tempt of  the  court  by  which  such  judgment  was  rendered,  or  from  which 
such  process  issued.  Upon  a  conviction  for  such  contempt,  the  court  or 
justice  of  the  peace  must  immediately  issue  an  alias  process,  directed  to 
the  proper  oflScer,  and  requiring  him  to  restore  the  party  entitled  to  the 
possession  of  such  property,  under  the  original  judgment  or  process,  to 
such  possession. 

Dispossession  after  ezecutioa  The  stat- 
ute is  designed  not  only  to  protect  the  conrt 
itself  from  contempt  of  its  authority,  judg- 
ment and  process,  hut  also  to  give  to  the 


party  materially  injured  hv  the  acts  consti- 
tuting the  contempt  an  additional  remedy  in 
the  action  for  the  restoration  to  him  of  what 
he  was  entitled  to  hy  the  judgment,  and  of 
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which  he  had  been  deprived  by  the  acts  con- 
stituting the  contempt.  People  r.  Dwinelle, 
29CaL  634. 

A  person  against  whom  a  judgment  is  re- 
covered in  ejectment,  and  who  is  removed 
from  the  land  by  a  writ  of  restitution,  is  not 
guilty  of  contempt  for  re-entering  on  the  land, 


if  an  event  has  occurred  after  the  judgment, 
and  before  the  re-entry,  which  confers 
him  the  right  of  possession.  Mahony  v, 


and  before  the  re-entry,  which  confers  upon 

if  possession.  Mahony  v.  Van 
Winkle,  33  CaL  448.    It  is  essential  that  the 


person  accused  be  one  who  has  been  ejected 
or  dispossessed.  Batchelder  v.  Moore,  42  CaL 
412. 


1211.  (481.)  When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  it  may  be  punished  sum- 
marily; for  which  an  order  must  be  made,  reciting  the  facts  as  occurring 
in  such  immediate  view  and  presence,  adjudging  that  the  person  proceeded 
against  is  thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  therein 
prescribed.  When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall  be  pre- 
sented to  the  court,  or  judge,  of  the  fact^  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators,  or  other  judicial 
officer. 


Generally.  The  power  of  a  court  to  pun- 
ish for  an  alleged  conteinpt  of  its  authority, 
though  undoubted,  is  in  its  nature  arbitrary, 
and  Its  exercise  is  not  to  be  upheld,  except 
under  the  circumstances,  and  in  the  manner 
prescribed  by  law.  It  is  essential  to  the  va- 
lidity of  proceedings  in  contempt,  subjecting 
a  party  to  fine  and  imprisonment,  that  they 
show  a  case  in  point  of  jurisdiction  within  the 
provisions  of  the  law,  by  which  such  proceed- 
ings are  authorized,  for  mere  presumptions 
and  intendments  are  not  to  be  indulged  in 
their  support.  Batchelder  v.  Moore,  42  Cal. 
412. 


Diatriot  Court  Is  always  open  for  hearing 
and  determining  special  proceedings  of  a  dvu 
nature,  76. 

Reciting  the  facta,  see  1219  and  notes. 
The  order  of  court  must  show  upon  its  face 
the  facts  upon  which  the  exercise  of  the  power 
b  based.  People  v.  Turner,,  1  CaL  152.  It 
should  set  fortn  that  it  is  in  the  power  of  the 
partv  to  comply  with  the  order,  if  it  is  for 
disobedience.  &  parte  Cohen,  6  Cal.  318. 

AfiBdavit.  If  the  affidavit  be  defective  in 
stating  the  facts,  it  is  equivalent  to  the  utter 
absence  of  an  affidavit.  Batchelder  v.  Moore, 
42  Cal.  412. 

1212.  (482.)  When  the  contempt  is  not  committed  in  the  immediate 
view  and  presence  of  the  court  or  judge,  a  warrant  of  attachment  may  be 
issued  to  bring  the  person  charged  to  answer,  or,  without  a  previous  arrest, 
a  warrant  of  commitment  may,  upon  notice,  or  upon  an  order  to  show 
cause,  be  granted;  and  no  warrant  of  commitment  can  be  issued  without 
such  previous  attachment  to  answer,  or  such  notice  or  order  to  show  cause. 

1213.  (483.)  Whenever  a  warrant  of  attachment  is  issued,  pursuant  to 
this  Title,  the  court  or  judge  must  direct,  by  an  indorsement  on  such  war- 
rant, that  the  person  charged  may  be  let  to  bail  for  his  appearance,  in  an 
amount  to  be  specified  in  such  indorsement. 

1214.  (484.)  Upon  executing  the  warrant  of  attachment,  the  sheriff 
must  keep  the  person  in  custody,  bring  him  before  the  court  or  judge, 
and  detain  him  until  an  order  be  made  in  the  premises,  unless  the  person 
arrested  entitle  himself  to  be  discharged,  as  provided  in  the  next  section. 

Sheriff's  datlea  generaUy,  262  n. 

1215.  (485.)  When  a  direction  to  let  the  person  arrested  to  bail  is  con- 
tained in  the  warrant  of  attachment,  or  indorsed  thereon,  he  must  be  dis- 
charged from  the  arrest,  upon  executing  and  delivering  to  the  officer,  at 
any  time  before  the  return  day  of  the  warrant,  a  written  undertaking,  with 
two  sufficient  sureties,  to  the  effect  that  the  person  arrested  will  appear  on 
the  return  of  the  warrant  and  abide  the  order  of  the  court  or  judge  there- 
upon; or  they  will  pay  as  may  be  directed,  the  sum  specified  in  the  warrant. 

UndertakiDe;,  941  n. 
Qnalifioation  of  sureties,  1057. 

30  460  * 


§§  1216-1222 


Contempts. 


[Part  III, 


15216.  (486.)  The  officer  must  return  the  warrant  of  arrest  and  under- 
taking, if  any,  received  by  him  from  the  person  arrested,  by  the  return 
day  specified  therein. 

1217.  (487.)  When  the  person  arrested  has  been  brought  up  or  ap- 
peared, the  court  or  judge  must  proceed  to  investigate  the  charge,  and 
must  hear  a^y  answer  which  the  person  arrested  may  make  to  the  same, 
and  may  examine  witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

1218.  (488.)  Upon  the  answer  and  evidence  taken,  the  court  or  judge 
must  determine  whether  the  person  proceeded  against  is  guilty  of  the 
contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the  contempt, 
a  fine  may  be  imposed  on  him  not  exceeding  five  hundred  dollars,  or  he 
may  be  imprisoned  not  exceeding  five  days,  or  both. 

Priaoner,  whero  kept,  etc.,  262  n.,  *<SheriffB,'*  p.  89. 

1219.  (489.)  When  the  contempt  consists  in  the  omission  to  perform  an 
act  which  is  yet  in  the  power  of  the  person  to  perform,  he  may  be  impris- 
oned until  he  have  performed  it,  and  in  that  case  the  act  must  be  specified 
in  the  warrant  of  commitment. 


Until  he  have  performed  it  Where  the 
contempt  was  by  a  witness  in  refusing  to  an- 
swer, the  Supreme  Court  held  that  when  the 
suit  abated  the  contempt  was  at  an  end,  for 
the  witness  ceased  to  be  able  to  comply.  Eix 
parte  Botoe,  7  Cal.  177.  Executor  or  adminis- 
trator, contempt,  1440. 

Specified,  the  act  must  be,  see  1211  n. 
A  commitment  for  contempt  *'in  refusing  to 
answer  certain  questions  propounded  to  the 
witness  by  the  grand  jury,"  was  held  not  in 
compliance  with  the  statute,  as  it  did  not 
appear  from  such  commitment  whether  the 
questions  were  legal  or  not.     In  such  a  case 


the  commitment  should  have  stated  that  the 
grand  jury  were  inquiring  into  a  certain  ques- 
tion, statmg  it;  that  the  prisoner  was  sworn 
as  a  witness  and  certain  questions  asked  him, 
stating  them;  that  he  refused  t-o  answer;  that 
the  facts  were  thereupon  presented  t»  the 
court  by  the  grand  jurj'',  and  the  priaoner 
required  by  the  court  to  answer,  which  being 
refused  by  prisoner,  he  was  committed  for 
contdhipt.  This  rule  is  based  upon  the  power 
of  an  appellate  court  to  review  the  proceed- 
ings of  an  inferior  court  in  cases  of  contempt 
See  1222  and  notes ;  Ex  parU  Rowt^  7  CaL 
181. 


1220.  (491.)  When  the  warrant  of  arrest  has  been  returned  served,  if 
the  person  arrested  do  not  appear  on  the  return  day,  the  court  or  judge 
may  issue  another  warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party  by  reason  of  the  misconduct  for  which  the  warrant  was 
issued,  and  the  costs  of  the  proceeding. 

Undertaking,  941  n.  * 

1221.  (492.)  Whenever  by  the  provisions  of  this  Title,  an  officer  is  re- 
quired to  keep  a  person  arrested  on  a  warrant  of  attachment  in  custody, 
and  to  bring  him  before  a  court  or  judge,  the  inability,  from  illness  or 
otherwise,  of  the  person  to  attend,  is  a  sufficient  excuse  for  not  bringing 
him  up;  and  the  officer  must  not  confine  a  person  arrested  upon  the  war- 
rant in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  except  so 
far  as  may  be  necessary  to  secure  his  personal  attendance. 

Process,  officer  must  produce  on  request,  262  n.,  p.  90.   PoL  C,  4188. 

1222.  (493.)  The  judgment  and  orders  of  the  court  or  judge,  made  in 
cases  of  contempt,  are  final  and  conclusive. 
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Judgment,  etc.,   how  reviewed.     The 

question  of  jurisdiction  is  always  open  to  re- 
view. Adams  v.  Haskell  ^  Woods,  6  Cal.  318; 
Ex  parte  CoheUy  Id.  319;  Bx  parte  Bowe,  7  Cal. 
181.  In  Baichelder  v.  Moore,  42  CaL  413,  the 
Supreme  Court  reviewed  on  certiorari  and  set 


aside  a  judgment  for  contempt,  on  the  ground 
that  the  court  exceeded  its  jurisdiction.  See 
Peopk  V.  O'Neilf  47  CaL  110;  see  also  Habeas 
Corpusy  1105  n.,  p.  430.  But  it  is  otherwise  as 
to  a  mere  mistake  or  abuse  of  discretion.  £x 
parte  McCarthy,  29  CaL  399. 


kf  o 


0  ^ 


TITLE  VI. 

OF  THE  VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 


Sec.  1227.  How  dissolved. 

1228.  Application,  what  to  contain. 

1229.  Application,  how  signed  and  veri- 

fied. 


Sec.  1230.  Filing  application  and  publication 
of  notice. 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment-rou  and  appeals. 


1227.  A  corporation  may  be  dissolved  by  the  county  judge  of  the 
county  where  its  office  or  principal  place  of  business  is  situated,  upon  its 
voluntary  application  for  that  purpose. 

as  if  it  were  personal  property.  People  v. 
P,  d'  T.  a  qf  a,  38  CaL  174;  Bacon  v.  Bob- 
ertson,  18  How.  U.  S.  R.  480.  Where  by  the 
articles,  an  unincorporated  association  is  not  to 
be  dissolved  before  the  expiration  of  a  certain 
term,  the  same  can  onlv  be  dissolved  by  that 
article  being  cancelled,  like  any  other  eon- 
tract,  by  consent  of  all  parties:  except  that 
where  it  has  been  found  impracticable  to  keep 
the  company  together,  a  court  of  equity  may 
decree  a  dissolution  notwithstanding  the  term 
had  not  expired.  Von  Schmidt  v.  Huntington, 
1  CaL  73.  In  Ihis  case  the  court  distributed 
the  assets,  after  deducting  a  counsel  fee. 

Receiver,  565. 


Involuntary  dlMoIution,  802  et  seq. 

Voluntary   diaaoiution,  effect  of.    The 

trustees  have  the  ))ower  to  surrender  the  fr^- 
chise  of  a  corporation  after  its  debts  are  paid; 
and  if  they  should  do  so,  without  having 
made  any  disposition  of  its  property,  there 
bein^  no  stocKholders  or  creaitors,  the  per- 
sonal property  of  the  corporation  would  vest 
in  the  State.  2  Kent  Com,  386;  AngeU  and 
Ames  on  Corp.,  Sec.  195.  Such  real  estate  as 
remained  undisposed  of,  and  which  had  been 
acquired  by  donation,  would  revert  to  the 
donors.  But  this  rule  would  not  apply  to 
real  estate  acquired  by  the  corporation  by  a 
purchase  for  value.  In  such  case  the  title 
would  vest  in  the  State  in  the  same  manner 


1228.  The  application  must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that 
purpose,  the  dissolution  of  the  corporation  was  resolved  upon  by  a  two- 
ihird  vote  of  all  the  stockholders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation  have  been 
satisfied  and  discharged. 

1229.  The  application  must  be  signed  by  a  majority  of  the  board  of 
trustees,  directors,  or  other  officers  having  the  management  of  the  affairs 
of  the  corporation,  and  must  be  verified  in  the  same  manner  as  a  com- 
plaint in  a  civil  action. 

Verifioatlon,  446. 

I>tetriot  Court  always  open  for  hearing,  etc.,  special  proceedings  of  a  civil  nature,  76. 

1230.  If  the  judge  is  satisfied  that  the  application  is  in  conformity  with 
this  Title,  he  must  order  it  to  be  filed  with  the  clerk,  and  that  the  clerk 
give  not  less  than  thirty  nor  more  than  fifty  days'  notice  of  the  application, 
by  publication  in  some  newspaper  published  in  the  county,  and  if  there 
are  none  such,  then  by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

1281.  At  any  time  before  the  expiration  of  the  time  of  publication  any 
person  may  file  his  objections  to  the  application. 
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1232.  After  the  time  of  publication  has  expired,  the  judge  may,  upon 
five  days'  notice  to  the  persons  who  have  filed  objections,  or  without 
further  notice,  if  kio  objections  have  been  filed,  proceed  to  hear  and  de- 
termine the  application;  and  if  all  the  statements  therein  made  are  shown 
to  be  true,  he  must  declare  the  corporation  dissolved. 

Notice,  servioe  of,  1010  et  seq. 

1233.  The  application,  notices,  and  proof  of  publication,  objections  (if 
,any),  and  declaration  of  dissolution,  constitute  the  judgment-roll,  and 
from  the  judgm&nt  an  appeal  may  be  taken  as  from  judgments  of  the 
County  Courts.  ^  i^^ji^   ^^^^  „  ^^^y^^„  ij^^^^^  of  ..  jndg©." 

Appeal  from  County  CoortB,  966,  939.    ^  uss.    Last  line,  read  **  as  from  other  Jadgments,"  etc 

^  Th«  four  foMcoiag  in  •flbot  Fttbmuy  a6b  ISIBb 


TITLE  Vn. 

OF  EMINENT  DOMAIN. 


Sec.  1237. 
1238. 

1239. 

1240. 

1241. 

1242. 

1243. 
1244. 
1245. 

1246. 

1247. 

124& 


Eminent  domain  defined. 

Purposes  for  which  it  may  be  ex- 
ercised. 

What  estates  in  land  may  be  ac- 
quired by  condemnation. 

Private  property  defined.  Classes 
enumerated. 

Facts  necessary  to  be  found  by 
court,  before  condemnation. 

Parties  may  make  location.  May 
enter  to  make  surveys. 

Jurisdiction  in  District  Court 

The  complaint  and  its  contents. 

Summons,  what  to  contain.  How 
issued  and  served. 

Who  may  defend.  What  the  an- 
swer may  show. 

Court  shall  have  jurisdiction  to 
regulate  the  mode  of  making 
crossings  or  of  enjoying  a  com- 
mon use. 

Court  or  jury  to  assess  damages. 


Sec.  1249.  The  date  with  respect  to  which 
compensation  shall  be  assessed, 
and  the  measure  thereof. 

1250.  New  proceedings  to  cure  defective 
title. 

1251.  Payment  of  damages,  or  deposit  of 
bond  therefor. 

1252.  Damages,  to  whom  paid. 

1253.  Final  order  of  condemnation,  what 
to  contain.  When  filed,  title 
vests. 

1254.  Putting  plaintiff  in  possession. 

1255.  Costs  may  be  allowed,  distribution 
thereot 

1256.  Rules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  title  takes  effect  and  con- 
struction of. 

1259.  When  title  takes  effect 

1260.  Construction. 

1261.  Pending  proceedings  not  affected. 

1262.  Rules  of  practice. 

1263.  Exceptions. 

1287.  Eminent  domain  is  the  right  of  the  people  or  goyemment  to  take 
private  property  for  public  use.  This  right  may  be  exercised  in  the  man- 
ner provided  in  this  Title. 


Striotly  punned,  tbis  title  must  be.  In 
Benaley  v.  Mountain  Lake  Water  Co,,  13  Cal. 
306,  the  court  said:  *'A11  statutory  modes  of 
divesting  titles  are  strictly  constrained  and  to 
be  strictly  followed."  S,  P.  H.  B.  Co.  v.  WU- 
«on,  49  Cal.  398.  He  who  relies  for  a  title  up- 
on an  extraordinary  mode  of  acquisition  given 
him,  not  by  the  will  of  the  owner,  express  or 


implied,  but  against  his  will  and  by  the  man- 
date of  the  law,  must  show  for  his  warrant  a 
strict  compliance  with  those  statutory  rules 
from  which  his  title  accrues.  Stai\fordY,  Wom^ 
27  CaL  174;  see  Curran  v.  ShaUuck,  24  CaL 
427;  Stockton  v.  WhUmore,  60  CaL  554;  Gilmer 
v.  Lime  Point,  19  CaL  58. 


1288.  Subject  to  the  provisions  of  this  Title,  the  right  of  eminent  domain 
may  be  exercised  in  behalf  of  the  following  public  uses : 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy  and  army  sta- 
tions, lighthouses,  range  and  beacon  lights,  coast  surveys,  and  all  other 
public  uses  authorized  by  the  government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State,  and  all  other 
public  uses  authorized  by  the  Legislature  of  this  State; 
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3.  Public  buildings  and  grounds  for  the  use  of  any  county,  incorporated 
city,  or  city  and  county,  village,  town  or  school  districts,  canals,  aqueducts, 
flames,  ditches,  or  pipes  for  conducting  water  for  the  use  of  the  inhabi- 
tants of  any  county,  incorporated  city,  or  city  and  county,  village  or  town; 
or  for  draining  any  county,  incorporated  city,  or  city  and  county,  village 
or  town;  raising  the  banks  of  streams,  removing  obstructions  therefrom, 
and  widening,  deepening  or  straightening  their  channels;  roads,  streets 
and  alleys,  and  all  other  public  uses  for  the  benefit  of  any  county,  incor- 
porated city,  or  city  and  county,  village  or  town,  or  the  inhabitants  there- 
of, which  may  be  authorized  by  the  Legislature;  but  the  mode  of  appor- 
tioning and  collecting  the  costs  of  such  improvements,  shall  be  such 
as  may  be  provided  in  the  statutes  by  which  the  same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll-roads,  by- 
roads, plank  and  turnpike  roads,  steam  and  horse  railroads;  canals, 
ditches,  flumes,  aqueducts  and  pipes,  for  public  transportation,  supplying 
mines  and  farming  neighborhoods  with  water,  and  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams  not  navigable; 

5.  Boads,  tunnels,  ditches,  flumes,  pipes  and  dumping  places  for  work- 
ing mines;  also,  outlets,  natural  or  otherwise,  for  the  flow,  deposit,  or 
conduct  of  tailings  or  refuse  matter  from  mines;  also,  an  occupancy  in 
common  by  the  owners  or  possessors  of  different  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from  their  several 
mines; 

6.  By-roads  leading  from  highways  to  residences  and  farms ; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county,  or  of  any 
village  or  town,  whether  incorporated  or  unincorporated,  or  of  any  settle- 
ment consisting  of  not  less  than  ten  families,  or  of  any  public  buildings 
belonging  to  the  State,  or  to  any  college  or  university.     [Approved  March  24; 

effect  July  1, 1874] 

Eminent  domain  generally.    Any  person  This  right  is  inherent  in  government.    It  is 

may,    Mrithout    further    legislative    action,  not  given  by  the  State   constitutionSi  but  is 

acquire  private  property  for  any  use  specified  restrained  and  regulated  by  them.    The  phrase 

in  Section  1238  of  the  Code  of  Civil  Proce-  employed  in  our  Constitution  is,  "Nor  shall 

dure,  either  by  consent  of  the  owner  or  by  private  property  be  taken  for  public  use  M'ith- 

proceedings  had  under  the  provisions  of  Title  out  just  compensation."  Art.  1,  S.  8.    It  seems 

Vll,  Part  III,  of  the  Code  of  Civil  Procedure;  not  to  be  important  whether  a  corporation, 

and  any  person  seeking  to  ac<|uire  property  through  whose  instrumentality  the  object  is 

for  any  of  the  uses  mentioned  in  sucn  title  is  to  be  attained,  be  a  domestic  or  foreign  corpo- 

"an  agent  of  the  State,"  or  a   **  person  in  ration.   Varrick  v.  Smith,  5  Paige,  137;  JR.  B, 

charge  of  such  use,"  within  the  meaning  of  Co.  v.  Davis,  2  Dev.  and  Bat.  451;  2  Gibbs, 

those  terms  as  used  in  such  title.     This  section  447;  2  KenCs  Com.  339;  Morris  C.  <&  B.  Co, 

shaU  be  in  force  from  and  after  the  4th  day  v.   Tovmaendf  24  Barb.  665.     It  is  held  by 

of  April,   1872.   C  C.  1001.    To  sovereignty  many  authorities  of  great  weight,  that  the 

belong    certain   rights,    which   are   deemed  Legislature  is  the  conclusive  judge  of   the 

essential  to  its  existence.     Among  them  is  public  necessity  or  advantage.  Com.  v.  Breed, 

the  jus  eminens,  or  the  supreme  power  of  the  4  Pick.  460;  Spring  v.  Russell,  7  Greenl.  272; 

State  over  its  members,  and  whatever  belongs  6  Pick.  10;  23  Pick.  396;  3  Paige,  73;  4  Hill, 

to  them.     When  applied  to  property  alone,  151;  24  Barb.  ^05-,  see  also  19  Law  R.  248, 

it  is  called  the  domriuum  eminens,  or  the  right  253.    Judge  Redfield,  in  his  work  on  Railways, 

of  eminent  domain;  that  is,  the  right  of  the  112,  113,  says:  **  When  any  of  the  territories 

sovereign  to  iise  the  property  of  its  members  are  admitted  into  the  Union  as  independent 

for  the  public  good,  or  the  piiblic  necessity.  States,  the  general  rights  of  eminent  domain 

The  word  necessity,  in  this  connection,  means  are  vested  exclusively  in  the  State  sovereign - 

a  want,  an  exigency,  an  expediency  for  the  ty."    He  cites  Pollard  v.  Hagan,  3  How.  212; 

interest  or  safety  of  the  State.   Vattel,  liv.  1,  GoodtUU  v.  Kibbe,  9  How.  471;  Doe  v.  Beehe, 

ch.  20,  sec.  224;  Cooper's  Justinian^  456;  Bower  13  Id.  25;  United  St^Ues  v.  Railway  Bridge  Co., 

Universal  Pub.  Law,  227,  372;  Beehnan  v.  R.  6  McLean,  517.     The  State  government  may 

R,  Co.,  3  Paige,  45;  3  Story  on  Const.  117.  use  the  Federal  government  as  an  agent  in 
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providing  the  public  use,  as  she  could  use  a 
corporation  created  by,  and  existing  within,  a 
different  jurisdiction. 

The  State  has  a  general  right  to  condemn 
land  to  public  use;  she  may  select  her  own 
agent  to  accomplish  this  public  end. '  With 
respect  to  the  provisions  of  the  law  for  a 
"just  compensation,'*  this  law  has  provided 
a  certain  and  adequate  remedy,  by  wnich  the 
owner  of  the  private  property  taken  can  ob- 
tain his  compensation,  without  unreasonable 
delay.  This  is  all  that  can  be  required. 
Rogers  v.  Bradskaw,  20  Johns.  735.  The 
Code  provides  a  due  and  adequate  process  of 
law  for  the  taking  of  private  property  for 
public  uses.  Gilmer  v.  Lime  Pomi,  18  Cal.  250. 
it  is  within  the  power  of  the  Legislature  to 
authorize  the  straightening,  etc.,  of  the  chan- 
nel of  a  river  to  protect  a  populous  and  im- 
portant district  of^  the  State  from  threatened 
'  inundation  and  apprehended  destruction. 
/  The  destruction  of  the  property  ol  plaintiffs 
on  the  opposite  side  of  the  Sacramento  river 
as  a  mere  consequence  of  the  impinging  of 
the  current  of  the  American  river,  caused  by 
such  a  public  work,  was  held  not  a  taking  of 
such  property  entitling  the  plaintiffs  to  re- 
ceive compensation  as  tor  property  taken  for 
public  use.  Green  v.  Swift,  47  Cal.  639,  541. 

The  statute  provides  that  the  right  of  emi- 
nent domain  may  be  exercised  in  behalf  of 
certain  enumerated  public  uses,  and  in  sub- 
division 5  names,  amon^  other  things,  tun- 
nels,   ditches,   flumes,  pipes  and    dumping- 
places  for  working  mines;  also  outlets,  natural 
or  otherwise,  for  the  flow,  deposit,  or  conduct 
of  tailings,  or  refuse  matter  from  the  mines. 
In  a  case  where  a  proposed  flume  was  to  be 
constructed  solely  tor  the  purpose  of  advan- 
tageously and  profitably  washing  and  mining 
the  plaintiff's  mining  ground,  and  it  was  not 
even  pretended  that  any  person  other  than 
the  plaintiff  would  derive  anv  benefit  from 
the  structure  when  comjjleted,  or  that  any 
public  use  could  possibly  be  subserved  by  it, 
it  was  contended    by  the  counsel   for   the 
plaintiff  that  the  statute  was  a  legislative 
declaration  that  the  construction  of  ditches, 
flumes  and  dumping-places  for  working  mines 
were  public  uses,  in  behalf  of  which  the  right 
of  eminent  domain  might  be  exercised;  and 
they  invoked  the  doctrine  that  the  judgment 
of  the  Legislature  upon  such  question  is  con- 
clusive, and  is  not  open  to  review  by  the 
judicial    department    of    the    Government. 
\Vhere  there  is  any  doubt  whether  the  use  to 
which  the  property  is  proposed  to  be  devoted 
is  of  a  public  or  private  character,  it  is  a 
matter  to  be  determined  by  the  Legislature, 
and  the  courts  will  not  undertake  to  disturb 
•     its  judgment  in  this  regard.     This  question 
was  fully  discussed  ana  the  doctrine  estab- 
lished in  case  of  S.  ofc  V.  R,  R.  Co,  v.  Stock- 
ton,  41  Cal.  147.     But  in  the  same  case  an 
exception  to  the  general  rule  is  recognized. 
It  is  said:  "A  case  might,  indeed,  be  pre- 
sented, in  which  it  might  appear,  beyond  the 
possibility  of  a  question,  that  a  tax  had  been 
imposed,  or  the  property  of  a  citizen  had 
been  taken  for  a  use  or  purpose  in  no  sense 
public;  or,  in  the  language  of  Chancellor  Wal- 
worth,  6  Paige,   159,    *  where  there  was  no 
foundation  for  pretense  that  the  public  was 
to  be  benefited  thereby;'  and  in  such  a  case 


it  would  be  our  duty  to  interfere  and  afford 
relief."  The  court  said  it  would  be  difficult 
to  suppose  a  case  more  completely  within  the 
exception  stated,  and  in  which  the  absence  of 
all  possible  public  interest  in  the  purposes  for 
which  the  land  was  sought  to  be  condemned 
was  more  clear  and  palpable  than  the  case  at 
bar.  Consolidated  Channel  Co.  v.  C,  P.  R.  R. 
Co.,  April  3,  1876. 

Railroads.  Railroads  concern  the  public 
interest  as  a  matter  of  legal  judgment,  and 
legislative  action  to  that  effect  is  not  open  to 
review  by  the  judicial  department  Napa 
VaUey  R.  R.  Co.  v.  J^ajoa  Co.,  30  Cal.  437. 
The  mere  fact  that  a  railroad  is  owned  and 
operated  by  a  private  corporation  and  for 
private  profit,  does  not  prevent  it  from  being 
also  of  * 'public  use."  S.  A  V.  R.  R.  Co.  v. 
Stockton  (CUy  of),  41  Cal.  148;  Conira  Costa  S. 
R.  Co.  V.  Moss,  23  CaL  325. 

By  C.  C.  465,  every  railroad  corporation  has 
power  {inter  alia)  to  cross,  intersect,  join,  or 
unite  its  railroad  with  any   other  railroad, 
either  before  or  after  construction,  at  any 
point  upon  it«  route,  and  upon  the  ^unds 
of  such  other  railroad  corporation,  with  the 
necessary   turnouts,   sidings,   and   switches, 
and  other  conveniences  in  furtherance  of  the 
objects  of  its  connections;  and  every  corpora- 
tion whose  railroad  is  or  shall  be  hereafter 
intersected  by  any  new  railroad  shall  unite 
with  the  owners  ot  such  new  railroad  in  form- 
ing such  intersections  and  connections,  and 
grant  facilities  therefor;   and  if  the  two  cor- 
porations cannot  agree  upon  the  amount  of 
compensation  to  m  made   therefor,  or  the 
points,  or  the  manner  of  such  crossings,  in- 
tersections, and  connections,  the  Bame  shall 
be  ascertained  and  determined  as  is  provided 
in  Title  VII,  Part  III,  Code  of  CivS  Prooe- 
dure:  to  purchase  lands,  timber,  stone,  gravel, 
or  other  materials,  to  be  used  in  the  construc- 
tion and   maintenance  of   its   road,  and  all 
necessary  aj^ndages  and  adjuncts,  or  ac- 
quire them  in  the  manner  provided  in  Title 
VII,  Part  III,  Code  of  Civil  Procedure,  for 
the  condemnation  of  lands.      By  C  C.  469, 
whenever  the  track  of  one  railroad  intersects 
or   crosses    the   track  of    another  railroad, 
whether  the  same  be  a  street  railroad,  wholly 
within  the  limits  of  a  .city  or  town,  or  other 
railroad,  the  rails  of  either  or  each  road  must 
be  so  cut  and  adjusted  as  to  permit  the  pas- 
sage of  the  cars^on  each  roaa  with  as  httle 
obstruction  as  possible;  and  in  case  the  per- 
sons or   corporations   owning    the  railroads 
cannot  agree  as  to  the  compensation  to  be 
made  for  cutting  and   adjusting  the  rails, 
the  condemnation  of  the  right  of  way  over 
the  one  for  the  use  of  the  other  road  may  be 
had  in  proceedings  under  Title  VII,  Part  III, 
Code  of  Civil  Procedure,  and  the  damages 
assessed  and  the  right  of  way  granted  as  in 
other  cases.    And  by  C  C.  472,  whenever  the 
track  of  such  railroad  crosses  a  railroader 
highway,  such  railroad  or  highway  may  be 
carried  under,  over,  or  on  a  level  with  the 
track,  as  may  be  most  expedient;   and  in 
cases  where  an  embankment  or  cutting  ne- 
cessitates a  change  in  the  line  of  such  rauroad 
or  highway,  the  corporation  may  take  such 
additional  lands  and  material  as  are  neces- 
sary for  the  construction  of  such  road  or  high* 
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way  on  such  new  line.  If  such  other  neces- 
sary lands  cannot  be  had  otherwise,  they  may 
be  condemned  as  provided  in  Title  VII,  Part 
III,  Code  of  Civil  Procedure;  and  when  com- 
pensation is  made  therefor,  the  same  becomes 
the  property  of  the  corporation.  One  rail- 
road company  cannot  locate  its  line  along  or 
upon  the  previously  located  line  of  anotner 
company,  nor  can  it  condemn  or  appropriate 
land  along  or  upon  the  previously  iocatc^iline 
of  another  railroad  company,  except,  as  be- 


fore stated,  where  it  may  be  necessary  for 
one  railroad  to  cross  another.  Contra  Costa 
Railroad  Co.  v.  Moss,  23  CaL  325. 

The  principles  applicable  to  this  subject 
are  ably  and  elaborately  considered  in  the 
arguments  of  counsel,  and  in  the  opinion  of 
Mr.  Chancellor  Walworth  in  the  case  of 
Beekman  v.  Saratoga  and  Schenectady  Rail' 
road  Company,  3  Paige  45,  74;  S.  F.  A.  d;  S. 
R,  R.  Co,  V.  Caldwell,  31  CaL  371. 


15239.  The  iollowing  is  a  classification  of  the  estates  and  rights  in  lands 
subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or  for 
permanent  buildings,  for  reservoirs  and  dams,  and  permanent  flooding 
occasioned,  thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit 
of  debris  or  tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and  the  right  to 
take  therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  may  be 

necessary  for  some  public  use.      [Approved  March  24;  effect  July  1,  1874.] 

Estates,  etc.  The  right  to  condemn  land 
includes  the  right  to  condemn  any  estate  or 
interest  therein  which  may  be  necessary  for 
the  purposes  of  the  company.  And  even 
where  tne  lands  are  in  terms  taken,  it  may 
be  questioned  whether  the  title  passes  abso- 
lutely to  the  corporation.  The  prevailing 
doctrine  in  such  cases  is,  that  the  title  vests 
only  to  the  extent  necessary  for  the  purposes 
of  the  corporation.    In  regard  to  railways  in 


S articular  it  has  been  repeatedly  decided  in 
ifferent  States  that  they  take  only  an  ease- 
ment in  land  condemned  for  their  use.  Heyne- 
man  v.  Blake,  19  Cal.  596;  Hooker  v.  l/lica 
and  Minden  Turnpike  Company,  12  Wend.  371; 
People  V.  White,  ll  Barb.  26;  Gie«y  v.  Cineinr- 
nati,  Wilmington  and  DanesvUU  Railway,  4 
Ohio,  308;  Barclay  v.  HowelTs  Leasee,  6  Pet. 
498. 


1240.  The  private  property  which  may  be  taken  under  this  Title,  in- 
cludes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  incorporated  city, 
or  city  and  county,  village,  or  town,  not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  property  shall  not  be 
taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has 
been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges  and  ferries,  and  all  other  fran- 
chises; but  such  franchises  shall  not  be  taken  unless  for  free  highways, 
railroads,  or  other  more  necessary  public  use; 

6.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section 
1238,  and  any  and  all  structures  and  improvements  thereon,  and  the  lands 
held  or  used  in  connection  therewith,  shall  be  subject  to  be  connected 
with,  crossed,  or  intersected  by  any  other  right  of  way  or  improvements 
or  structures  thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but  such  uses,  crossings, 
intersections,  and  connections  shall  be  made  in  manner  most  compatible 
with  the  greatest  public  benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated  may  be  taken  for 
public  use,  when  such  taking  is  authorized  by  law. 

Property.  The  property  referred  to  in  the  as  when  land  is  taken  to  be  used  as  a  street, 
Constitution  for  which  special  compensation  and  the  like.  Mr.  Justice  Ruggles,  in  People 
mast  be  made,  is  something  other  than  money,     y.  Mayor,  etc,,  4  Comst.  420,  says,  pp.  423, 
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424:  "  Taxation  exacts  money  or  services  as,  much  beyond  his  share.    Special  compensa- 
aud  for,  their  respective  shares  of  contribu-  tion  is  therefore  to  be  made  in  the  latter  case.'* 
tion  to  any  public  burden.    Private  property  Emery  v.  8,  F.  Oas  Co,,  28  CaL  BSD. 
taken  for  public  use  by  right  of  eminent  do- 
main, is  taken  not  as  the  owner's  share  of  CroMlngs,  etc.,  1247. 
contribution  to  a  public  burden,  but  as  so 

1241.  Before  property  can  be  taken,  it  must  appear : 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to 
which  it  is  to  be  applied  is  a  more  necessary  public  use. 

1242.  In  all  cases  where  land  is  required  for  public  use,  the  State,  or 
its  agents  in  charge  of  such  use,  may  survey  and  locate  the  same;  but  it 
must  be  located  in  the  manner  which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private  injury,  and  subject  to  the  pro- 
visions of  section  1247.  The  State,  or  its  agents  in  charge  of  such  public 
use,  may  enter  upon  the  land  and  make  examinations,  surveys,  and  maps 
thereof,  and  such  entry  shall  constitute  no  cause  of  action  in  favor  of  the 
owners  of  the  land,  except  for  injuries  resulting  from  negligence,  wan- 
tonness, or  malice. 

state  or  its  agents,  eto.,  1238  n. 

^v-        1243.  All  proceedings  under  this  Title  must  be  brought  in  the  District 
^.  JXyOurt  for  the  county  in  which  the  property  is  situated.     They  must  be 
^  0    commenced  by  filing  a  complaint  and  issuing  a  summons  thereon. 

Complaint,  426  and  notes;  1244.  District  Cotuts  always  open  for  hearing, 

etc,  special  proceedings,  76. 
Bommone,  eto.,  406  et  seq. 

1244.  The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in 
\       charge  of  the  public  use  for  which  the  property  is  sought,  who  must  be 

styled  plaintiffs; 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or 
a  statement  that  they  are  unknown,  who  must  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location, 
general  route,  and  termini,  and  must  be  accompanied  with  surveys  and 
maps  thereof; 

6.  A  description  of  each  piece  of  land  sought  to  be  taken,  and  whether 
the  same  includes  the  whole  or  only  a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the  same  public  use, 
may  be  included  in  the  same  or  separate  proceedings,  at  the  option  of  the 
plaintiff,  but  the  court  may  consolidate  or  separate  them,  to  suit  the  con- 
venience of  parties. 

When  application  for  the  condemnation  of  a  right  of  way  for  the  pur- 
poses of  sewerage  is  made  on  behalf  of  a  settlement,  or  of  an  unincorpo- 
rated village  of  town,  the  county  judge  alone  must  be  named  as  plaintiff. 

[Approved  March  24;  effect  July  1,  1874.  ] 

Proceedings  in  Spanish  language,  185,  Priority.  If  two  corporations  each  start,  pro- 
1056.  ceedings  against  the  same  person  for  the  con- 

demnation of  the  same  land,  and  neither  be- 
Abbreviations  and  nnmercds,  186.  comes  a  party  to  the  action  brought  by  the 
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other,  the  land  will  belong  to  the  one  over  either  of  the  companies  might  intervene  in 

whose  })roceedingB  the  court  first  acquired  the  proceedings  oi  the  other.    Lake  Merced 

jurisdiction.     It  may  be   that    either   party  Co,  y.  Cowles,  31  Ca].  215;  Contra  Costa  B.  B, 

might  make  the  other  a  party  defendant  in  Co.  y.  Mom,  23  CaL  323. 
its  suit  to  condemn;  or,  failing  that,  that 

1245.  The  clerk  must  issue  a  summons,  which  must  contain  the  names 
of  the  parties,  a  general  description  of  the  whole  property,  a  statement 
of  the  public  use  for  which  it  is  sought,  and  a  reference  to  the  complaint 
for  descriptions  of  the  respective  parcels,  and  a  notice  to  the  defendants 
to  appear  and  show  cause  why  the  property  described  should  not  be  con- 
demned as  prayed  for  in  the  complaint.  In  all  other  particulars  it  must 
be  in  the  form  of  a  summons  in  civil*  actions,  and  must  be  served  in  like 
manner. 

BnmiiioiiSy  407  and  notes.  * 

Service,  410  et  seq. 

1246.  All  persons  in  occupation  of,  or  having  or  claiming  an  interest  in 
any  of  the  property  described  in  the  complaint,  or  in  the  damages  for  the 
taking  thereof,  though  not  named,  may  appear,  plead,  and  defend,  each  in 
respect  to  his  own  property  or  interest,  or  that  claimed  by  him,  in  like 
manner  as  if  named  in  the  complaint. 

PartieflL     Where  the  citation  was  by  notice  the  District  Court  exercises  a  limited  statutory 

instead  of  summons,  under  a  former  law,  it  jurisdiction,  and  should  confine  the  issues  to 

was  held  that  appearance  waived  notice  (see  matters  which  are  material  to  and  directly  con- 

406,  416).  KrmbaU  v.  Supervisors,  46  CaL  23.  nected  with    the  judgment  sought   by  one 

An«^<m«-on«%A  yMA  party  and  opposed  by  the  other.  Col.  P,  /?. 

Appearanoe,  1014.  ^  ^^  ^  ^JJ^  ^  ^  ^^^  47  Cal.  653;  and 

Answer,  counter-olalxn,  and  cross-oom-     see  1247. 
plaint,  437-442.     If  a  cross-complaint  is  filed, 

1247.  The  court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of  making  connec- 
tions and  crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth 
subdivision  of  section  1240; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  prop- 
erty sought  to  be  condemned,  and  to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different  parties  seeking  con- 
demnation of  the  same  property. 

1248.  The  court,  jury,  or  referee  must  hear  such  legal  testimony  as  may 
be  offered  by  any  of  the  parties  to  the  proceedings,  and  thereupon  must 
ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improve- 
ments thereon  pertaining  to  the  realty,  and  of  each  and  every  separate 
estate  or  interest  therein;  if  it  consists  of  different  parcels,  the  value  of 
each  parcel  and  each  estate  or  interest  therein  shall  be  separately  assessed; 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to 
be  condemned,  by  reason  of  itt  seversmce  from  the  portion  sought  to  be 
condemned,  and  the  construction  of  the  improvement  in  the  manner  pro- 
posed by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and 
each  estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  con- 
struction of  the  improvement  proposed  by  the  plaintiff;  and  if  the  benefit 
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shall  be  equal  to  the  damages  assessed,  under  subdivision  two,  the  owner 
of  the  parcel  shall  be  allowed  no  compensation  except  the  value  of  the 
portion  taken;  but  if  the  benefit  shall  be  less  than  the  damages  so  assessed, 
the  former  shall  be  deducted  from  the  latter,  and  the  remainder  shall  be 
the  only  damages  allowed  in  addition  to  the  value; 

4.  U  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost 
of  good  and  sufficient  fences  along  the  line  of  such  railroad,  and  the  cost 
of  cattle-guards  where  fences  may  cross  the  line  of  such  railroad; 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source 
of  damage  separately. 


Practioe,  etc.,  1256-7. 

Conflict  of  plaintlfEiw  It  was  held  that 
if  two  corporations  each  commenced  proceed- 
ings against  the  same  person,  in  the  same 
court,  for  the  condemnation  of  the  same  land, 
the  court  cannot,  of  its  own  motion,  in  one  of 
the  actions  take  judicial  notice  of  the  pen- 
dency of  the  other,  and  refuse  to  appoint 
commissioners  to  appraise  the  land,  because 
it  cannot  determine  which  of  the  companies 
has  the  better  right  to  condemn.  Lake  Merced 
Water  Co.  v.  Cowles,  31  CaL  216;  see,  how- 
ever, 1247. 

Jury.  The  provision  of  the  Constitution, 
that  "the  right  of  trial  by  jury  shall  be  secur- 
ed to  all,  and  remain  inviolate  forever,**  ap- 
plies only  to  civil  and  criminal  cases  in  which 
an  issuance  of  fact  is  joined.  The  proceed- 
ing to  ascertain  the  value  of  plaintiff's  prop- 
erty and  the  compensation  to  oe  made  to  him 
when  taken,  is  not  an  action  at  law;  it  is  an 
inc^uisition  on  part  of  the  State  for  the  ascer- 
tainment of  a  particular  fact,  as  preliminary 
to  future  proceedings;  and  it  is  omy  requisite 
that  it  be  conducted  in  some  equitable  and 
fair  mode,  to  be  provided  by  law,  either  with 
or  without  the  intervention  of  a  jury,  oppor- 
tunity being  allowed  to  the  owner  or  parties 
interested  in  the  property  to  present  evidence 
respecting  its  value,  and  to  be  heard  thereon. 
KoppUcusy.  State  Capitol  Com.,  16  CaL  253; 
Hej^nemann  v.  Blake,  19  Cal.  597. 

Value,  etc.,  1249.  The  referee  has  no 
power  to  pass  upon  the  question  of  title.  S. 
F,  <fe  S.  J.  /?.  H.  Co.  V.  Mahoney,  29  CaL  118; 
S.  V.  W.  W.  V.  8.  F.,  22  CaL  434 

If  a  railroad  company,  under  proceedings  of 
condemnation,  enters  on  the  land  under  1254, 
and  constructs  its  road  across  a  tract  of  land 
in  such  manner  that  it  is  imbedded  in  the  soil, 
aivd  becomes  part  of  the  realty,  and  if  the  pro- 
ceedings are  dismissed,  and  new  proceedings 
for  the  condemnation  of  the  land  are  com- 
menced, the  owner  is  not  entitled  to  have  the 
value  of  the  ties  and  iron,  constituting  the 
track,  included  in  his  damages  upon  final 
condemnation.  C.  P.  R.  R,  Co.  v.  Armstrong, 
46  Cal.  85.  But  if  the  government,  through 
its  agents,  enters  lorongftuly  on  a  tract  of  land, 
and  erects  a  building  thereon  which  becomes 
a  part  of  the  realty,  and  then  seeks  to  con- 
demn the  land  for  a  public  use,  the  owner  has 
a  right  to  have  the  value  of  the  structure  al- 
lowed to  him,  in  the  estimate  of  damages. 
U.  8.  V.  Land  in  Monterey  County,  47  CaL  515. 

Where  the  land  was  j>lanted  with  vines, 


and  cultivated  and  used  as  a  vineyard,  and 
during  the  progress  of  the  testimony  touching 
the  value  of  this  land,  a  witness  was  allowed, 
a^inst  the  objection  of  the  petitioner,  to 
erive  his  estimate  of  "the  average  annual  net 


ed  was  the  value  of  the  land  at  the  time  of 
the  takins.  It  is  not  allowable  to  arrive  at 
this  fact  oy  proof  of  the  annual  net  profits 
derived  from  a  particular  use.  The  profit  for 
any  ^^ear  would  depend  upon  many  and  vary- 
ing circumstances,  such  as  the  nature  of  the 
season,  the  price  of  labor,  the  condition  of  the 
market  as  to  supply  and  demand  in  respect 
to  the  particular  product,  etc  A  valuation 
derived  from  such  evidence  would  be  con- 
jectural and  speculative,  and  would  not  form 
a  proper  basis  for  an  estimate  of  damages. 
8, 4b  C,  R,  R.  Co.  V.  Oalgiani,  49  Cal.  140. 

Severance,  etc.  Each  succeeding  rail- 
road track  laid  through  a  public  street,  tends 
to  obstruct  in  an  additional  degree  ordirary 
travel  through  it;  and  if  the  whole  street  be 
occupied  with  railroad  tracks  it  would  be 
comparatively  useless  for  other  purposes. 
A  railroad  company  cannot  escape  its  liability 
for  the  damage  on  the  ground  tnat  as  aasiiniee 
of  another  railroad  company  it  was  author- 
ized by  the  ordinance  to  lav  its  track  through 
the  street  The  right  to  aajust  compensation 
for  the  injuries  inflicted  on  private  property 
by  the  appropriation  of  the  street  to  a  public 
use,  was  not  contemplated  when  it  was  opened 
and  dedicated  as  a  highway  for  ordinary 
travel,  is  in  nowise  affected  bv  the  question 
whether  the  city  authorities  did  or  did  not 
consent  to  such  appropriation.  S»  P,  R.  R, 
Co.  V.  Reed,  41  CaL  261. 

Benefits.  The  obli^tion  on  part  of  the 
State  or  its  representative  to  make  just  com- 
pensation for  the  lands  taken,  is  concomitant 
and  inseparable.  Bonaparte  v.  C.  A  A.  R, 
Co.,  1  Bald.  C.  C.  205;  Bloodgood  v.  M.  ^ 
H.  R.R.  Co., 18  Wend.  51;  BradakawY. Rogers, 
20  Johns.  103;  2  Kent  Com.  339  and  notes. 
The  weight  of  authority  is  in  favor  of  allow- 
ing benefits  and  advantages  to  be  considered 
in  asc^ltaining  what  is  a  just  compensation 
to  be  awardedin  such  cases.  The  Constitu- 
tion does  not  require  the  compensation  in 
such  cases  to  be  rendered  in  money,  though 
in  the  estimation  of  benefits  their  value  must 
be  measured  by  the  money  standard.  Betis  v. 
The  City  of  WiUiamgburg,  15  Barb.  256^9; 
8.  F.  A.  «fc  8.  R.  R.  Co.  v.  CaldtoeU,  31  CaL 
372. 
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It  is  not  erroneous  for  commissioners  ap- 
pointed to  establish  the  benefits  that  will  re- 
sult to  property  holders  by  the  widening  of  a 
street,  to  assess  the  same  upon  the  hypothesis 
that  all  lots  on  the  street  will  be  benefited  in 
the  ratio  of  their  values,  provided  there  is  evi- 
dence warranting  such  a  conclusion.  If  com- 
missioners appointed  to  assess  damans  and 
estimate  benents  to  lot  o^iiers  for  widening  a 
street,  apportion  the  amount  of  money  to  oe 
raised  into  two  or  more  parts,  one  part  on  the 
property  holders  of  the  street  to  be  widened, 
and  another  part  on  the  holders  of  property 
fronting  on  the  cross  streets  determined  to  be 
benefited,  and  no  complaint  is  made  as  to  the 
correctness  of  this  apportionment,  the  owners 
of  lots  on  the  street  to  be  improved  cannot 
complain  of  the  manner  in  which  the  part  ap- 
portioned to  the  cross  streets  is  afterwards  ap- 
portioned among  the  property  holders  on  those 
streets  and  vice  versa.  The  oenefits  resulting 
from  the  widening  of  a  street  accrue  to  the 
owner  through  his  estate  in  the  land,  whether 
the  estate  m  a  fee  or  a  leasehold,  and  not 
through  the  buildings  thereon.  The  enhance- 
ment in  value  accrues  to  the  land,  not  to  the 
building.  A  statute  authorizing  the  assess- 
ment of  a  portion  of  the  expenses  for  widen- 
ing the  streets  of  a  city  upon  lots  benefited, 
situate  on  cross  streets  adjacent  to  the  streets 
to  be  wyiened,  is  constitutional  A  statute 
authorizing  the  Board  of  Supervisors  of  the 
city  and  county  of  San  Francisco  to  determine 
what  part  of  the  city  will  be  benefited  by  the 
widening  of  a  street,  and  to  assess  the  ex- 
pense of  the  improvement  upon  the  specific 
portion  of  the  city  thus  determined  to  be  pe- 
culiarly benefited,  is  constitutional.  Be  Piper, 
32  Cal.  530.  If  the  referees  substantially 
comply  in  the  form  of  their  report  with  the 
requirements  of  the  statute,  and  furnish  the 
court  with  the  data  required  by  the  statute, 
that  is  sufficient  C,  P.  B,  B,  Co,  v.  Frisbie, 
41  Cal.  356.  If  a  part  of  a  tract  of  land  is 
taken  for  a  railroad,  and  that  part  of  the  tract 
not  taken  is  enhanced  in  yame  by  the  con- 
struction of  the  railroad,  but  receives  no  spec- 
ial benefits  over  other  lands  in  the  vicinity, 
and  this  enhancement  in  value  is  common  to 
the  contiguous  lands,  it  is  a  benefit  which  is 
to  be  deducted  from  the  injury  caused  to  that 
part  of  the  tract  not  taken.  C.  P,  B.  B.  Co,  v. 
Armstrong,  46  Cal.  85. 

Fencing.  If  by  constructing  the  road 
through  the  inclosure  of  a  farmer,  it  is  made 
necessary  to  build  fences  on  either  side  of  the 


line  in  order  to  protect  the  crops,  his  land  is 
injuriously  affected  to  that  extent;  and  the 
costs  of  such  fences  should  be  included  in  the 
report  Sacramento  Valley  B.  B,  Co.  v.  Mo/- 
fattf  6  Cal.  75.  It  would  seem  that  the 
equality  of  the  fence  must  be  judged  by  exist- 
ing fencing  laws.  Enright  v.  jS'.  F,  ofc  S,  J.  B. 
B.  Co.,  33  Cal.  234. 

New  tiSaUi,  etc.,  657  and  notes;  1256-7. 
The  rule  that  a  verdict  will  not  be  set  aside 
and  a  new  trial  wanted,  on  the  ground  that  it 
is  contrary  to  tne  evidence  where  there  is  a 
substantial  conflict  in  the  same,  applies  to  the 
report  of  the  commissioners  appointed  to  assess 
the  damages  and  estimate  tne  benefit  result- 
ing from  the  widening  of  a  street,  and  to  the 
judgment  of  a  court  affirming  the  report 
where  the  commissioners  make  a  personal  in- 
spection of  the  premises,  with  even  greater 
force  than  to  verdicts  of  juries  or  findings  of  a 
court,  based  on  evidence  alone.  Be  Piper,  32 
CaL  530;  Be  Brooks  and  Josephs,  32  CaL  558. 
A  person  claiming  to  have  a  larger  interest  in 
a  tract  than  the  commissioners  find,  should 
move  to  set  aside  the  whole  report  as  to  that 
tract  JS.  P.  B,  B,  Co,  v.  Wilson,  49  CaL  398. 


Separately     aflaeaslng     oompenaatloii. 

Where  it  is  claimed  that  the  commissioners 
have  not  assessed   "compensation  for  each 

Siece  of  land  taken,  and  for  each  source  of 
amage,  separately,"  an  objection  to  the 
action  of  the  commissioners,  on  that  ground, 
must  be  taken  before  the  commissioners  them- 
selves, to  afford  them  an  opportunity  to 
obviate  the  objection;  and  if  they  refuse,  an 
exception  must  be  noted,  646.  If  the  party 
fails  to  make  the  objection  before  the  com- 
missioners, he  cannot  move  to  set  aside  the 
report  on  that  ground.  Matter  qf  the  Clear 
Lake  W,  Co.,  48  CaL  586. 

Jury,  findings  ol  If  the  question,  whether 
the  taking  of  the  property  is  necessary,  is  sub- 
mitted to  a  jury,  and  they  find  on  tne  issue, 
the  court  has  no  power  to  disregard  the  find- 
ing, and  make  findings  of  its  own.  WUrMng- 
ton  C,  Co,  v.  Ihmingtiez,  50  Cal.  505. 

Damages,  special;  gold  coin,  etc.  Gold 
coin,  667.  Damages  resulting  to  portion  not 
taken,  on  account  of  the  shape  m  which  it 
will  be  left,  or  from  cutting  ofi^  the  front  from 
a  county  road,  are  not  special  damages,  and 
may  be  proved  without  l>eing  set  forth  in  the 
answer.  N,  P,  B,  B,  Co,  v.  Beynolds,  60  CaL 
90. 


1248.  For  the  purpose  of  assessing  compensation  and  damages,  the 
right  thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the  summons, 
and  its  actual  value,  at  that  date,  shall  be  the  measure  of  compensation  for 
all  property  to  be  actually  taken,  and  the  basis  of  damages  to  property  not 
actually  taken,  but  injuriously  affected,  in  all  cases  where  such  damages 
are  allowed,  as  provided  in  section  1248.  If  an  order  be  made  letting  the 
plaintiff  into  possession,  as  provided  in  section  1254,  the  compensation 
and  damages  awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.    No  improvements  put  upon  the  property,  subsequent  to  the  date 
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of  the  service  of  summons,  shall  be  included  in  the  assessment  o!  com- 
pensation or  damages. 

Compensatioii,  when  to  be  paid,  1254  n. 

1250.  If  the  title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceedings  to  acquire 
the  same,  as  in  this  Title  prescribed. 

1251.  The  plaintiff  must,  within  thirty  days  after  final  judgment,  pay 
the  sum  of  money  assessed;  but  may,  at  the  time  of  or  before  payment, 
elect  to  build  the  fences  and  cattle-guards;  and  if  he  so  elect,  shall  exe» 
cute  to  the  defendant  a  bond,  with  sureties  to  be  approved  by  the  court 
in  double  the  assessed  cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  railroad  is  built  on  the 
land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle-guards.  In  an  action  on  such  bond  the  plaintiff  may 
recover  reasonable  attorney's  fees. 

Compenflation,  -when  to  be  paid,  1254  il 

1252.  Payment  may  be  made  to  the  defendants  entitled  thereto,  or  the 
money  may  be  deposited  in  court  for  the  defendants,  and  be  distributed 
to  those  entitled  thereto.  If  the  money  be  not  so  paid  or  deposited,  the 
defendants  may  have  execution  as  in  civil  cases;  and  if  the  money  cannot 
be  made  on  execution,  the  court,  upon  a  showing  to'  that  effect,  must  set 
aside  and  annul  the  entire  proceedings,  and  restore  possession  of  the 
property  to  the  defendant,  if  possession  has  been  taken  by  the  plaintiff. 

Payment,  to  whom  to  be  made.    The     the  payment.  Booneyv.  S,  V.  R.  B,  Co,,  6Cal. 
money  must  not  be  paid  to  mere  trespassers,     640. 
when  the  true  owner  obtains  possession  before        Payment,  ^irhen  to  be  made,  1254  n. 

1253.  When  payments  have  been  made  and  the  bond  given,  if  the 
plaintiff  elects  to  give  one,  as  required  by  the  last  two  sections,  the  court 
must  make  a  final  order  of  condemnation,  which  must  describe  the  prop- 
erty condemned  and  the  purposes  of  such  condemnation.  A.  copy  of  the 
order  must  be  filed  in  the  office  of  the  recorder  of  the  county,  and  there- 
upon the  property  described  therein  shall  vest  in  the  plaintiff  for  the  pur- 
poses therein  specified. 

1254.  At  any  time  after  service  of  summons,  the  court  may  authorize 
the  plaintiff,  if  already  in  possession,  to  continue  therein,  and  if  not,  then 
^to  take  possession  of  and  use  the  property  during  the  pendency  and  until 
the  final  conclusion  of  such  proceedings,  and  may  stay  all  actions  and 
proceedings  against  the  plaintiff  on  account  thereof;  but  the  plaintiff  must 
give  security,  to  be  approved  by  such  court  or  judge,  to  pay  as  well  the 
compensation  in  that  behalf,  when  ascertained,  as  all  damages  which  may 
be  sustained  by  the  defendant,  if  for  any  cause  the  property  shall  not  be 
finally  taken  for  public  use. 

Payment,  TRrhen  to  be  made.  The  Con-  the  amountcouM  be  determined;  that  the  prop- 
stitution  of  California  provides  that  ''private  erty  of  the  citizen  could  not  be  taken  from 
property  shall  not  be  taken  for  public  use     him  without  ample  means  of  remuneration 


It  was  held  m  all  the  earlier  cases  in  this  lutely  essential  that  the  compensation  should 

State,  that  compensation  must  be  made  in  be  provided  in  the  same  act  which  authorized 

advance,  or  a  fund  must  be  provided  out  of  the  seizure;  but  it  was  essential  that  it  should 

which  compensation  shall  be  made  so  soon  as  be  provided  before  the  seizure  could  be  en- 
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forced  or  justifiedL  McCauley  v.  Wdler,  12 
Cal.  531;  S,  F.  v.  Scott,  4  Cal.  116;  McCann 
V.  Sierra  Co,,  7  Cal.  123;  8.  V,  A  R,  Co.  v. 
Moffat,  7  CaL  577;  CoUon  v.  Rossi,  9  CaL  699. 
The  Constitution  is  express.  Private  prop- 
erty shall  not  he  taken  for  public  use  without 
compensation.  The  compensation  precedes 
the  title.  The  compensation  must  be  ade- 
quate. But  adequate,  when?  Of  course, 
w^hen  the  property  is  so  taken.  But  no  ri^ht 
of  entry,  much  less  a  title,  accrues  so  tax. 
The  party  condemning,  the  representative  of 
a  State,  is  then  in  a  condUion  tooev^  purchaser; 
the  other  party  is  in  a  situation  oi  a  vendor 
making  an  agreement  of  sale  on  condition 
precedent,  but  retaining  his  title  and  posses- 
sion until  payment  It  was  held  that  after  a 
year  had  passed  and  no  offer  had  been  made, 
the  proceedings  were  effectually  discontinued 
aud  the  assessment  of  damages  had  become 
functus  officio,  Bensley  v.  The  Mountain  LaJce 
Water  Co.,  13  Cal.  313;  Johnson  y.  Alameda 
Co.,  14  CaL  106.  It  was  said  the  payment  or 
tender  of  the  money  awarded  was  a  condition 
precedent  to  the  right  to  enter  upon  land; 
and  without  compliance  with  the  requirement 
"ich  entry  might  be  enjoined  by  a  court  of 

0X1    t.r0anacua    of    1i 


%  IWM.    At  any  time  after  trial  by  Jury  and  jndgneni  en- 


ascertained,  and  also  for  payment  of  damage 
if  the  property  was  not  finally  taken,  was  held 
unconstitutional,  and  the  court  said  that  the 
condition  prescribed  in  the  Constitution  was 
that  just  compensation  must  be  "simulta- 
neously made  "  to  the  owner.  The  judge  at 
chambers  has  no  power  to  make  an  order  un- 
der this  section.  Loomis  v.  Andrews,  49  Cal. 
239.  It  is  not  competent  to  deprive  the  citi- 
zen of  his  property,  and  turn  him  over  to  an ' 
action  at  law  against  a  cori>oration,  which  may 
or  may  not  prove  responsible,  aud  to  a  judg- 
ment of  uncertain  efficacy.  Cooley*s  Const. 
Lim.,  562.  Wise  policy  and  sound  constitu- 
tional principles  require  the  courts  to  hold 
that  a  bond  executea  by  sureties,  who  may  be 
supposed  to  be,  or  who,  in  fact,  may  be  re- 
sponsible, when  the  preliminary  order  is  made, 
does  not  constitute  a  certain  and  adequate 
compensation.  Sanborn  v.  Belden,  February 
7,1876.  Where  an  action  was  commenced  to 
restrain  the  defendant,  as  roadmaster  of  Santa 
Clara  County,  from  proceeding  to  open  a  pro- 
posed road  across  the  land  of  the  plaintiff, 
and  Sec.  9  of  the  act  concerning  roads  and 
highways  in  Santa  Clara  County  (Stats.  1865-6, 
p.  553),  was  as  follows:  **  Upon  the  report  of 
iewers  being  filed  as  above  provided 
(oard  of  Supervisors  shall  order  the 
)f  damans  sustained  by  each  and 
^  son  ownmg  or  claiming  such  lands, 

^-^^         .  apart  in  the  treasury,  to  be  paid 

__    claimant.     Prom 


^T 


)nt  and  such  further  sum  as  may  be  required  by  the  court,  or 

thereof  at  chambers  as  a  fund  to  pay  any  further  dam- 

and  costs  that  may  be  recovered  in  said  aotion,  as  well  aa 

damages  that  may  be  sustained  by  the  defendant,  if,  for  any 

U  the{)roperty  shall  not  be  finally  taken  for  public  use— 

District  Court  in  which  the  action  was  tried,  or  the  judge 

ireof  at  ohambers,  may  upon  notice  of  not  lesa  than  ten 

ijrs,  authori29  the  plaintiff,  if  already  in  possession,  to  con- 

lae  therein,  and  if  not  then  to  take  possession  of  and  use  the 

iriy  during  the  pendency  of  and  until  the  final  oonolusion 

the  litigation,  and  may  if  necessary,  stay  all  actions  and  pro- 

against  the  plaintiff  on  aooount  thereof.    The  defend- 

it  who  is  entitled  to  the  money  paid  into  court  for  him  upon 

ij  judgment  shall  be  entitied  to  demand  and  receive  the  same 

any  time  thereafter  upon  obtaining  an  order  therefor  from 

court,  or  judge  thereof  at  chambers.    It  shall  be  the  duty 

the  court  or  judge,  upon  application  being  made  by  such 

fendant,  to  order  and  du*ect  that  the  money  so  paid  into 

for  him  be  delivered  to  him  upon  his  filing  a  satisfaction  *- 

the  Judgment,  or  upon  filing  a  receipt  therefor  and  an 

idonment  of  all  defenses  to  the  aotion,  except  as  to  the 

leant  of  damages  that  he  may  be  entitled  to  in  the  event 

kt  a  new  trial  shall  be  granted.    A  payment  to  a  defendant 

I  aforesaid  shall  be  held  to  be  an  abandonment  by  such  de- 

it  of  all  defenses  interposed  by  him  excepting  his  daim 

further  compensation. 

\h  ascertaining  the  amount  to  be  paid  into  court,  the  court 

judge  thereof  at  chambers)  shall  take  care  that  the  same 

>8afBcient  and  adequate.    The  payment  of  the  money  into 

as  hereinbefore  provided  for,  shall  not  discharge  the 

from  liability  to  keep  the  said  fund  full  and  without 

intion,  but  such  money  shall  be  and  remain,  as  to  all 

mtB.  defalcations,  or  other  contingencies  (as  between  the 

'ties  to  the  proceedings),  at  the  risk  of  the  plaintiff,  and 

i\l  ^^^J  remaiu  until  tiio  amount  ut  the  curai)eu8Jiiiun  or  dtim- 

^^  i^  tiajlly  Mttied  by  judciul  duteruiuauuu,  auJ  until  the 


<en  up  for  public  use;"  the  court 
t  an  order  awarding  damages  to 
iff  was  not  a  setting  apart  for  him 
reasury  of  the  amount  of  money 
It  did  not  appear  whether  there  was 

the  fund  on  which  the  order  was 
lot;  but  if  there  was,  notwithstand- 
rder,  the  whole  amount  might  im- 

have  been  drawn  out  by  other 
\furphy  v.  De  Oroot,  44  Cal.  52. 

;ea,  counael  fees,  941  n. 

(t,  1249.  It  is  payable  from  the  com- 
tit  of  the  30  days  mentioned  in  1251. 

iUowed,  may  be  apportioned 
ides,  in  the  discretion  of  the 


Title,  the  provisions  of  Part 
and  constitute  the  rules  of 
Title. 

jpearing  from  time  to  time  may 
he  court  to  require,  applies  to  pro- 
iken  in  the  exercise  of  the  power  of 
lomain.  Templeton  v.  Twei/th  Dis- 
,  47  CaL  70. 

J6-966]  of  this  Code  relative 
ley  are  inconsistent  with  the 
ngs  mentioned  in  this  Title. 

)ad  company  is  a  special  case.  S.  ds 
?o.  y.  Oalffiani,  49  CaL  139. 
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of  the  service  of  summons,  shall  be  included  in  the  assessment  of  com- 
pensation or  damages. 

Compensation,  when  to  be  paid,  1254  n. 

1250.  If  the  title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceedings  to  acquire 
the  same,  as  in  this  Title  prescribed. 

1251.  The  plaintiff  must,  within  thirty  days  after  final  judgment,  pay 
the  sum  of  money  assessed;  but  may,  at  the  time  of  or  before  payment, 
elect  to  build  the  fences  and  cattle-guards;  and  if  he  so  elect,  shall  exe» 
cute  to  the  defendant  a  bond,  with  sureties  to  be  approved  by  the  court 
in  double  the  assessed  cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  railroad  is  built  on  the 
land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle-guards.  In  an  action  on  such  bond  the  plaintiff  may 
recover  reasonable  attorney's  fees. 

Compensation,  when  to  be  paid,  1254  n. 


1252.  Payment  may  be 
money  may  be  deposited  in 
to  those  entitled  thereto, 
defendants  may  have  execu* 
be  made  on  execution,  the  < 
aside  and  annul  the  entire 
property  to  the  defendant,  i 

Payment,  to  whom  to  be  m 
money  must  not  be  paid  to  mere  t 
when  the  true  owner  obtains  possess 

1253.  When  payments  1 
plaintiff  elects  to  give  one, 
must  make  a  final  order  of  < 
erty  condemned  and  the  pu 
order  must  be  filed  in  the  o 
upon  the  property  describe* 
poses  therein  specified. 

15254.  At  any  time  after 

the  plaintiff,  if  already  in  p 

J   .  ^to  take  possession  of  and  u 

j/^the  final  conclusion  of  suo 

1 1y     proceedings  against  the  pla 

'         give  security,  to  be  approv 

compensation  in  that  behal 

be  sustained  by  the  defend 

finally  taken  for  public  use. 

Payment,  when  to  be  made, 
stitution  of  California  provides  tha 
property  shall  not  be  taken  for 
unless  just  compensation  be  made 
It  was  held  v\  all  the  earlier  ca 
State,  that  compensation  must  b 
advance,  or  a  fund  must  be  provi 
which  compensation  shall  be  made 


defendants  entitled 


ooart  awards  the  money,  or  such  part  thereof  as  shailte^ 

termined  upon,  to  the  defendant,  and  until  heis  aaftoruedv 

required  by  rule  of  court  to  take  it.    If,  for  any  reiMD.ito 

money  shaU,  at  any  time  be  lost,  or  otherwise  abstaraetod  or 

withdrawn  through  no  fault  of  tlie  defendant,  the  ooniiibtB 

require  the  plaintiff  to  make  and  keep  the  sum  good  it  «U 

times,  until  the  litigation  is  finally  brought  to  an  end,iBdiii- 

til  paid  over  or  made  payable  to  the  defendanfc  by  ordff  of 

court,  as  above  provided.    The  court,  or  tiie  judge  tiww*  ■* 

chambers,  shall  order  the  money  to  be  deposited  in  th«8tilB 

treasury,  and  it  shall  be  the  duty  of  the  State  treMver  to 

receive  all  such  moneys,  duly  reoeipt  for,  and  safely  keep  ti* 

same  in  a  special  ftmd,  to  be  entend  on  his  books  as  a  "Odd- 

demnation  Fund,"  for  such  purpose;  and  for  such  <luty  ** 

shall  be  liable  to  the  State  upon  his  ofBdal  bond.   The  Sti^ 

treasurer  shall  pay  out  such  money  so  deposited  in  snch  ntf* 

ner  and  at  such  times  as  the  court,  or  judge  thereof  at  dun- 

bers,  may,  by  order  or  decree,  direct.    [In  effect  Ajsril  1, 187*' 


Title  VIL  ] 


Eminent  Domain. 


§§  1255-1257 


forced  or  justified.  McCatUey  v.  Weller,  12 
CaL  531;  S.  F.  v.  SeoU,  4  Cal.  116;  McCann 
V.  Sierra  Co,,  7  Cal.  123;  S.  V.  R,  B.  Co.  v. 
Moffat,  7  CaL  577;  CoUon  v.  Rossi,  9  CaL  699. 
The  Constitution  is  express.  Private  prop- 
erty shall  not  be  taken  for  public  use  without 
compensation.  The  compensation  precedes 
the  title.  The  compensation  must  be  ade- 
quate. But  adequate,  when?  Of  course, 
when  the  property  is  so  taken.  But  no  ri^ht 
of  entry,  much  less  a  title,  accrues  so  Sir. 
The  party  condemning,  the  representative  of 
a  State,  is  then  in  a  conditian  to  be  a  purchaser; 
the  other  party  is  in  a  situation  oi  a  vendor 
making  an  agreement  of  sale  on  condition 
precedent,  but  retaining  his  title  and  posses- 
sion until  payment  It  was  held  that  after  a 
year  had  passed  and  no  offer  had  been  made, 
the  proceedings  were  effectually  discontinued 
and  the  assessment  of  damages  had  become 
funettis  officio.  Bensley  v.  7^  Mountain  LaJce 
Water  Co,,  13  Cal.  313;  Johnson  v.  Alameda 
Co,,  14  Cal.  106.  It  was  said  the  payment  or 
tender  of  the  money  awarded  was  a  condition 
precedent  to  the  right  to  enter  upon  land; 
and  without  compliance  with  the  requirement 
such  entry  might  be  enjoined  by  a  court  of 
equity  or  prosecuted  for  in  trespass  at  law. 
S,  F.  A  8.  J,  R,  R,  Co.  V.  Mahony,  29  CaL 
116.  But  in  Fox  v.  W.  P.  R.  R.  Co.,  31  CaL 
556,  the  Supreme  Court  held  that  the  Consti- 
tution must  be  read  as  permitting  the  taking 
l)efore  compensation.  But  Fox  v.  The  Western 
Pacific  R.  K,  Co.,  supra,  was  reviewed  in  Davis 
V.  San  Lorenzo  R.  R.  Co.,  47  Cal.  517,  and  if 
not  absolutely  overruled,  was  much  shaken. 
In  the  latter  case  it  was  held  that  S.  34  of  the 
Kailroad  Act  of  April  27,  1863  (Stats.  1863, 
p.  610),  which  was  similar  to  1254,  but  did 
not  provide  for  compensation  to  the  owner 
if  the  land  was  not  finally  taken,  was  un- 
constitutional. And  in  San  Mateo  Water 
Works  y.  Sharpstein,  50  CaL  284,  an  ex 
parte  order,  made  upon  the  application  of 
plaintiff,  permitting  plaintiff  to  take  pos- 
session of  and  use  the  land  during  the  pen- 
'dency  of  the  proceedings  upon  executing  a 
bond  in  the  sum  of  !|10,000  tor  the  paj^ment 
to  the  defendant  of  the  compensation  to  be 


ascertained,  and  also  for  payment  of  damage 
if  the  property  was  not  finally  taken,  was  held 
unconstitutional,  and  the  court  said  that  the 
condition  prescribed  in  the  Constitution  was 
that  just  compensation  must  be  "simulta- 
neously made  "  to  the  owner.  The  judge  at 
chambers  has  no  power  to  make  an  order  un- 
der this  section.  Loomis  v.  Andrews,  49  Cal. 
239.  It  is  not  competent  to  deprive  the  citi- 
zen of  his  property,  and  turn  him  over  to  an ' 
action  at  law  against  a  corporation,  which  may 
or  may  not  prove  responsible,  and  to  a  judg- 
ment of  uncertain  efficacy.  Cooler's  Const. 
Lim.,  562.  Wise  policy  and  sound  constitu- 
tional principles  require  the  courts  to  hold 
that  a  bond  executeaby  sureties,  who  may  be 
supposed  to  be,  or  who,  in  fact,  ma^  be  re- 
sponsible, when  the  preliminary  order  is  made, 
does  not  constitute  a  certain  and  adequate 
compensation.  Sanborn  v.  Belden,  February 
7,  lo76.  Where  an  action  was  commenced  to 
restrain  the  defendant,  as  roadmaster  of  Santa 
Clara  County,  from  proceeding  to  open  a  pro- 
posed road  across  the  land  of  the  plaintiff, 
and  Sec.  9  of  the  act  concerning  roads  and 
highways  in  Santa  Clara  County  (Stats.  1865-6, 
p.  553),  was  as  follows:  ''  Upon  the  report  of 
the  road  viewers  being  filed  as  above  provided 
for,  the  Board  of  Supervisors  shall  order  the 
amount  of  damans  sustained  by  each  and 
every  person  owning  or  claiming  such  lands, 
to  l)e  set  apart  in  the  treasury,  to  be  paid 
to  the  proper  owner  or  claimant.  I«rom 
the  time  of  the  setting  apart  of  the  amount 
as  above  provided,  said  lands  shall  be  deemed 
to  be  taken  up  for  public  use;*'  the  court 
held  that  an  order  awarding  damages  to 
the  pltfintiff  was  not  a  setting  apart  for  him 
in  the  treasury  of  the  amount  of  money 
named.  It  did  not  appear  whether  there  was 
money  in  the  fund  on  which  the  order  was 
made  or  not;  but  if  there  was,  notwithstand- 
ing this  order,  the  whole  amount  might  im- 
mediately have  been  drawn  out  by  other 
orders.    Murphy  v.  De  Oroot,  44  Cal.  52. 

Damages,  oounael  fees,  941  n. 

Interest,  1249.    It  is  payable  from  the  com- 
mencement of  the  30  days  mentioned  in  1251. 


1255.  Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned 
between  the  parties  on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court.  *     » 


f  19ff  T.     The  provisions  of  part  two  of  this  code,  relative 
new  trials  and  appeals,  except  in  bo  fiu-  as  they  are  inoon- 
"  n%  witli  the  provisions  of  this  title,  apply  to  the  prooeed- 
mentioned  in  this  title;  provided,  that  upon  the  payment 
the  sum  o^  money  assessed,  and  upon  the  execution  of  the 
'  to  bnUd  the  fences  and  oattie  guards,  as  provided  in  seo- 
tirel^e  baudred  and  fifty-one.  the  plaintiff  shaU  be  entitied 
iter  ioto.  improye,  and  hold  possession  of  the  property 
to  be  condemned  ( if  not  already  in  posMssion,  ss  pro- 
fit section  twelve  hundred  and  fifty-four) ,  and  derote  the 
to  the  public  use  in  question,  and  no  motion  for  new 
or  appeal  "hall,  after  such  payment  and  filing  of  such 
m  aforesaid,  in  any  manner  retard  the  contemplated  Im- 
,nt.      -Any  money  which  shall  have  been  deposited,  ss 
ixi  section  twelve  hundred  and  fif^-four,  may  be  ap- 
to  tlie   payment  of  the  money  assessed,  and  the  remain- 
0  a  may  there  be,  shaU  be  returned  to  the  plaintiff.    [  In 
m  April  1.  1878.] 
pa  X.     Tlxe  jvroviaioiu  of  this  Act  [ aootions  1354  ud  12S7  ]  shall  applj 


Title,  the  provisions  of  Part 
and  constitute  the  rules  of 
Title. 

3pearing  from  time  to  time  may 
he  court  to  require,  applies  to  pro- 
iiken  in  the  exercise  of  the  power  of 
lomain.  Temyleton  v.  TwelfUi  Dis- 
,  47  CaL  70. 

J6-966]  of  this  Code  relative 
ley  are  inconsistent  with  the 
ugs  mentioned  in  this  Title. 

)ad  company  is  a  special  case.  S,  dk 
?o.  V.  Oalffiani,  49  (JaL  139. 


§§1258-1269  Escheated  Estates.  [Part in, 

1258.  With  relation  to  the  acts  passed  at  the  present  session  of  the 
Legislature,  this  Title  must  be  construed  in  the  same  manner  as  if  this 
Code  had  been  passed  on  the  last  day  of  this  session;  and  from  and  after 
the  time  this  Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished,  and  all  proceed- 
ings had  in  the  exercise  of  the  powers  of  eminent  domain  must  conform 
to  the  provisions  of  this  Title. 

1259.  Title  VII  of  Part  III  of  The  Code  of  Civil  Procedure  of  the 
State  of  California  [this  Title]  shall  be  in  force  and  effect  from  and  after 
the  fourth  day  of  April,  one  thousand  eight  hundred  and  seventy-two. 

Note.    This  section  was  added  by  Act  of  April  1,  1872. 

1260.  From  and  after  the  time  this  Title  takes  effect,  it  must  be  con- 
strued in  the  same  manner  as  it  would  be  were  sections  4  and  17  of  this 
Code  in  force  and  effect. 

Note.    This  section  was  added  by  Act  of  April  1,  1872. 

1261.  No  proceeding  to  enforce  the  right  of  eminent  domain  commenced 
before  this  Title  takes  effect,  is  affected  by  the  provisions  of  this  Title. 

Note.    This  section  was  added  by  Act  of  April  1,  1872. 

1262.  Until  the  first  day  of  January,  one  thousand  eight  hundred  and 
seventy-three,  at  twelve  o'clock  noon,  the  provisions  of  sections  1256  and 
1257  of  this  Title  are  suspended,  and  until  then,  except  as  otherwise  pro- 
vided in  this  Title,  the  rules  of  pleading  and  practice  in  civil  actions  now 
in  force  in  this  State  are  applicable  to  the  proceedings  mentioned  in  this 
Title,  and  constitute  the  rules  of  pleading  and  practice  therein. 

Note.    This  section  was  added  by  Act  of  April  1,  1872. 

15263.  Nothing  in  this  Code  must  be  construed  to  abrogate  or*  repeal 
any  statute  providing  for  the  taking  of  property  in  any  city  or  town  for 
street  purposes. 

Note.    This  section  was  added  by  Act  of  April  1,  1872. 


TITLE  Vm. 

OF  ESCHEATED  ESTATES. 


Sec.  1269.  Manner  of  commencing  proceed- 
ing's relative  to  escheated  estates. 
1270.  Receiver  of  rents  and  profits  may 
be  appointed. 


Sec.  1271.  Appearance,  pleadings,  and  trial. 
1272.  Proceedings  by  persons  claiming 
escheated  estates. 


I  ^ 


1268.  When  the  Attorney-General  is  informed  that  any  real  estate  has 
^  V,  escheated  to  this  State,  he  must  file  an  information  in  behalf  of  the  State. 
^  :•  in  the  District  Court  of  the  judicial  district  in  which  such  estate,  or  any 
,  (  if  part  thereof,  is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized*,  the  name  of  the  occupant  and  person 
claiming  such  estate,  if  known,  and  the  facts  and  circumstances  in  con- 
sequence of  which  the  estate  is  claimed  to  have  escheated,  with  an  alle- 
gation that,  by  reason  thereof,  the  State  of  California  has  a  right  by  law 
to  such  estate.    Upon  such  information,  a  summons  must  issue  to  such 
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Title  VIII.]  EsCHBATED  ESTATES.  §§1270-1272 

person,  requiring  him  to  appear  and  answer  the  information  within  the 
time  allowed  by  law  in  civil  actions;  and  the  court  roust  make  an  order, 
setting  forth  briefly  the  contents  of  the  information,  and  requiring  all 
persons  interested  in  the  estate  to  appear  and  show  cause,  if  any  they 
have,  within  forty  days  from  the  date  of  the  order,  why  the  same  should 
not  vest  in  this  State;  which  order  must  be  published  at  least  one  month 
from  the  date  thereof,  in  a  newspaper  published  in  the  district,  if  one  be 
published  therein,  and  in  case  no  newspaper  is  published  in  the  district, 
in  some  other  newspaper  in  this  State. 

Non-resfdent  aliena.     If   a   non-resident  in  respect  to  the  possession,  enjoyment,  and 

alien  takes  by  succession,  he  must  appear  and  inheritance  of  property  as  native-born  citi- 

claioi  the  property  within  five  years  from  the  zens. "    The  Legislature  cannot  abridge  this 

time  of  succession,  or  be  barred.     The  prop-  privilege,  but  it  is  not  disabled  from  extend- 

erty  in  such  case  is  disposed  of  as  provided  mg  it  or  adding  other  privileges.    People  v. 

in  Title  VIII,  Part  III,  Code  of  Civil  Proced-  Hogera,  13  Cal.  165. 

are,  or  may  hereafter  become,  bona  Jide  resi-       ^^' 

dents  of  this  State,  shall  enjoy  the  same  rights        AbbreyiatioiiB  and  nnmeralB,  186. 

1270.  The  court,  upon  the  information  being  filed  and  upon  the  appli- 
cation of  the  Attorney-General,  either  before  or  after  answer,  upon  notice 
to  the  party  claiming  such  estate,  if  known,  ipay,  upon  sufficient  cause 
therefor  being  shown,  appoint  a  receiver  to  take  charge  and  receive  the 
rents  and  profits  of  the  same  until  the  title  to  such  real  estate  is  finally 
settled. 

Receiver,  564-9. 

1271.  All  persons  named  in  the  information  may  appear  and  answer, 
and  may  traverse  or  deny  the  facts  stated  in  the  information,  the  title  of 
the  State  to  lands  and  tenements  therein  mentioned,  at  any  time  before 
the  time  for  answering  expires;  and  any  other  person  claiming  an  interest 
in  such*  estate  may  appear  and  be  made  a  defendant,  and  by  motion  for 
that  purpose,  in  open  court,  within  the  time  allowed  for  answering;  and 
if  no  person  appears  and  answers  within  the  time,  then  judgment  must  be 
rendered  that  the  State  be  seized  of  the  lands  and  tenements  in  such 
information  claimed.  But  if  any  person  appear  and  deny  the  title  set  up 
by  the  State,  or  traverse  any  material  fact  set  forth  in  the  information,  the 
issue  of  fact  must  be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If, 
after  the  issues  are  tried,  it  appears  from  the  facts  found  or  admitted,  thai 
the  State  has  good  title  to  the  land  and  tenements  in  the  information  men- 
tioned, or  any  part  thereof,  judgment  must  be  rendered  that  the  State  be 
seized  thereof,  and  recover  costs  of  suit  against  the  defendants. 

District  Cotirt  is  always  open  for  hearing  Judgment,  664;  by  default,  585. 
and    determining    speciskl  proceedings  of   a 

ci\'U  nature,  76.       ^  Trials.  Jnry,  600-628;  court,  631-6;  referee. 

Appearance,  1014.  638-645. 

Ansvtrer,  437.  CofltB,  1021  et  seq. 

1272.  Within  twenty  years  after  judgment  in  any  proceeding  had  under     jv 
this  Title,  a  person  not  a  party  or  privy  to  such  proceedings  may  file  a    ^^ 
petition  in  the  District  Court  of  the  County  of  Sacramento,  showing  his    J  ,  ' 
claita  or  right  to  the  property,  or  the  proceeds  thereof.    A  copy  of  such 
petition  must  be  served  on  the  Attorney-General  at  least  twenty  days 
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before  the  hearing  of  the  petition,  who  mnst  answer  the  same;  and  the 
court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions,  and 
if  it  be  determined  that  such  person  is  entitled  to  the  property,  or  the 
proceeds  thereof,  it  must  order  the  property,  if  it  has  not  been  sold,  to  be 
delivered  to  him,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the 
State  Treasury,  then  it  must  order  the  controller  to  draw  his  warrant  on 
the  Treasury  for  the  payment  of  the  same,  but  without  interest  or  cos|  to 
the  State,  a  copy  of  which  order,  under  the  seal  of  the  court,  shall  be  a 
sufficient  voucher  for  drawing  such  warrant.  All  persons  who  fail  to  ap- 
pear and  file  their  petitions  within  the  time  limited,  are  forever  barred, 
saving,  however,  to  infants,  married  women,  and  persons  of  unsound 
mind,  or  persons  beyond  the  limits  of  the  United  States,  the  right  to 
appear  and  file  their  petitions  at  any  time  within  five  years  after  their  re- 
spective disabilities  cease. 
Non-resident  aliens,  1260  n. 

TITLE    IX. 

OP   CHANGE   OF   NAMES. 


Sec.  1275.  Jurisdiction. 

1276.  Application  for  change  of  name, 

how  made. 

1277.  Puhlication  of  petition  for. 


SEa  1278.  Hearing  of   application  and  re- 
monstrance. 
[1279.  County  Clerk  to  make  returns  to 
Secretary  of  State.] 


Ok         isnb.  Applications  for  change  of  names  mast  be  heard  and  determined 
.    by  the  County  Courts. 

1276.  All  applications  for  change  of  names  must  be  made  to  the  County 

y.     Court  of  the  county  where  the  person  whose  name  is  proposed  to  be 

^.  ^changed  resides,  by  petition,  signed  by  such  person;  and  if  such  person 

^''     is  under  twenty-one  years  of  age,  if  a  male,  and  under  the  age  of  eighteen 

years,  if  a  female,  by  one  of  the  parents,  if  living;  or  if  both  be  dead, 

then  by  the  guardian;  and  if  there  be  no  guardian,  then  by  some  near 

relative  or  friend.     The  petition  must  specify  the  place  of  birth  and  resi-, 

dence  of  such  person,  his  or  her  present  name,  the  name  proposed,  an< 

the  reason  of  such  change  of  name,  and  must,  if  the  father  of  such  per- 

son  be  not  living,  name,  as  far  as  known  to  the  petitioner,  the  near 

relatives  of  such  person,  and  their  place  of  residence. 

Proceedinc;s  in  Bpaniah  langnage,  185,  1056. 
AbbreviationB  and  nnmerals,  186. 
Qnardian,  1747  et  seq. 

12T7.  A  copy  of  such  petition  must  be  published  for  four  successive 
weeks,  in  some  newspaper  printed  in  the  county,  if  a  newspaper  be  printed 
therein,  but  if  no  newspaper  be  printed  in  the  county,  a  copy  of  such 
petition  must  be  posted  at  three  of  the  most  public  places  in  the  county 
for  a  like  period,  and  proofs  must  be[made  of  such  publication  before  the 
petition  can  be  considered. 

121S,  Such  application  must  be  heard  at  such  time  during  term  as  the 

jr  court  may  appoint,  and  objections  may  be  filed  by  any  person  who  can,  in 

>  "such  objections,  show  to  the  court  good  reason  against  such  change  of 

\     name.     On  the  hearing,  the  court  may  examine^  upon  oath,  any  of  the 
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petitioners,  remosstrants,  or  other  persons,  touching  the  application,  and 
may  make  an  order  changing  the  n^me  or  dismissing  the  application,  as  to 
the  court  may  seem  right  and  proper. 

1279.  Each  county  clerk  shall  annually,  in  the  month  of  January, 
make  a  return  to  the  office  of  the  Secretary  of  State  of  all  changes  of 
names  made  in  the  County  Court  of  his  county  under  this  Title;  such  re- 
tuili  shall  show  the  date  of  the  decree  of  the  court,  original  name,  name 
decreed,  and  residence.  Such  returns  shall  be  published  in  a  tabular 
form  with  the  statutes  first  published  thereafter.     [Approved  March  13;  effect 

Macy  12,  1874.] 
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TITLE  X. 


OF  ARBITRATIONS. 


Sec.  1281.  What  may  be  submitted  to  arbi- 
tration, and  when. 

1282.  Submission  to  arbitration  to  be  in 

writing. 

1283.  Submission  may  be  entered  as  an 

order  of  the  court.  Revocation. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  deter- 

mine any  question.     They  must 
be  sworn. 
1286w  Award  to  be  in  writing.     When 
judgment  to  be  entered. 


Seg.  1287.  Award  may  be  vacated  in  certain 
cases. 

1288.  Court  may,  on  motion,  modify  or 

coirect  the  award. 

1289.  Decision  on  motion,  subject  to  ap- 

peal, but  not  the  judgment  en- 
tered before  motion. 

1290.  If  submission  be  revoked  and  an 

action  brought,  what  to  be  re- 
covered. 


1281.  (380.)  Persons  capable  of  contracting  may  submit  to  arbitration 
any  controversy  which  might  be  the  subject  of  a  civil  action  between 
them,  except  a  question  of  title  to  real  property  in  fee  or  for  life.  This 
qualification  does  not  include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property. 

agreement.  The  statute  does  not  change  the 
law  in  this  respect  Blair  v.  Wallace,  21  Cal. 
321;  Coxy.  Jagger,  2 Cow, 638;  KydonAtpards, 
61.  But  where  the  subject-matter  of  an  ac- 
tion was  the  recovery  of  mining  ground  on 
public  land,  the  court  said  it  was  regarded  in 
this  State  as  "a  question  of  title  to  real  prop- 
erty in  fee,"  and  therefore  could  not  be  suo- 
mitted  to  arbitration,  and  if  so  submitted  an 
award  and  judgment  thereon  would,  on  mo- 
tion, be  vacated  and  set  aside.  Spencer  v.  Wm- 
9elman,  42  Cal.  479. 

Fartltfon.  When  an  agreement  in  writing 
is  entered  into  to  submit  (questions  of  differ- 
ence relative  to  the  partition  of  lands  to  the 
award  of  arbitrators,  and  the  arbitrators  meet 
and  make  their  award,  a  court  of  equity  will 
decree  a  specific  performance  of  the  award. 
The  fact  that  such  agreement  contains  a  clause 
by  which  each  party  binds  himself  to  the 
other  in  a  sum  certain  as  a  penalty,  in  case  he 
refuse  to  abide  by  and  perform  the  award,  does 
not  deprive  a  court  of  equity  of  its  power  to 
decree  a  specific  performance,  even  though  the 
party  refusing  to  perform  should  ofler  to  pay 
the  penalty.   Whitney  v.  Stone,  23  CaL  276. 


While  it  is  true  that  one  part- 
ner cannot  bind  his  copartner  by  a  submis- 
fidon  of  partnerahip  matters  to  arbitration, 
such  a  submission  was  held  good  as  against 
himself.  Jones  v.  Bailey,  6  CaL  345. 

SubmlsBion,  efFeot  of.  A  submission  of  a 
cause  to  arbitration  operates  as  a  discontin- 
uance. Ounter  v.  Sanchez,  1  Cal.  47;  18  Johns. 
Rep.  22;  13  Wend.  293.  This  is  otherwise  of 
a  reference  of  a  cause  under  638,  ante.  Qun- 
ter  V.  Sanchez,  1  CaL  47. 

Penalty^    See  "Partition,"  infra. 

Appeal.  Where  appellant  stipulated  in 
his  submission  bond  not  to  appeal  from  the 
award  of  the  arbitrators,  the  court  held  that 
the  agreements  of  parties  could  not  divest 
courts  of  law  or  equity  of  their  proper  juris- 
diction. Muldrow  V.  Norria,  2  CaL  78. 

Title  to  real  property.    Where  the  par- 
ties might,  by  their  own  act,  transfer  real 
property,  or  exercise  any  act  of  ownership 
iwitn  respect  to  it,  thev  may  refer  any  dis- 
^tes  concerning  it  to  tne  decision  of  arbitra- 
^  who  may  order  the  same  acts  to  be  done 
the  {Mirties  themselves  might  do  by 
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1282.  (381.)  The  submission  to  arbitration  must  be  in  writing,  and  may 
be  to  one  or  more  persons. 

Three  arbitratom,  1285,  1053. 

1283.  (382.)  It  may  be  stipulated  in  the  submission,  that  it  be  entered 
as  an  order  of  the  County  Court,  or  of  the  District  Court,  for  which  pur- 
pose it  must  be  filed  with  the  clerk  of  a  county  where  the  parties,  or  one 

y  0  of  them,  reside.  Th^  clerk  must  thereupon  enter  in  his  register  of  actions 
\  ^  a  note  of  the  submission,  with  the  names  of  the  parties,  the  names  of  the 
arbitrators,  the  date  of  the  submission,  when  filed,  and  the  time  limited 
by  the  submission,  if  any,  within  which  the  award  must  be  made.  When 
so  entered,  the  submission  cannot  be  revoked  without  the  consent  of  both 
parties.  The  arbitrators  may  be  compelled  by  the  court  to  make  an 
award,  and  the  award  may  be  enforced  by  the  court  in  the  same  manner  as 
a  judgment.  If  the  submission  is  not  made  an  order  of  the  court,  it  may 
be  revoked  at  any  time  before  the  award  is  made. 

County  Comt.  Under  the  original  Con-  Court  of,  etc.,  may  be  rendered  upon  the 
gtitution  the  Sunreme  Court  held  that  the  *  award  made  in  pursuance  of  the  submission. 
County  Court  haa  no  jurisdiction,  and  could  without  a  stipulation  that  the  submission 
render  no  judgment  (County  Court  jurisdic-  shall  be  entered  as  a  rule  of  the  court,  is  not 
tion  now,  see  85  and  notes),  and  the  submis-  sufficient  FcurdiUd  v.  Doten,  4^  CaL  12S.  ■ 
sion  was  not  good  as  a  common  law  arbitra- 
tion.    WiUiams  v.  WaUon^  9  Cal.  145.  Umpire.     It  was  objected  that  an  umnire 

Register  of  actlona,  1052.    The  clerk  must  was  selected  by  the  arbitratore  before  tiiey 

in  the  first  place  be  authorized  by  the  stipu-  co°»«{f  ^ced  to  tear  the  case,  when  thearticles 

iTtion  to  mike  a  note  in  his.i^^Lr,  and%  I'etnlTaVi^t^^e^J  WeTn  th^Trb" 

the  second  P^-  h^e  m?  t  m  fact  m^^^^^^^^  tr^t^r'ThLSr^^^ 

there;    the  mere  authority  witnout  the  act  t«^««j   u  ;»  4-k^  wX^^^^.  ^^««»  4.u„«  ^i.^  »m»;.^ 

done  is  no  more  than  the  act  done  without  ^^fi^^''*,^"  i^^  ^^^^^ 

the  authority  would  be.    Both  these  must  5^  fi«t  select^jd,  so  that  he  can  hear  the  evi- 

wjc  ttuwtuiii.^    ^^J                      «:*u^,  ♦!,«•«  ;^  dence  direct  from  the  witnesses.    Dudley  v. 

concur,  and  m  the  absence  of  either  there  is  ^^^^^^^  ^  ^^  ^^    ^^^^  ^  ArbUrJion, 

So  J"p '^^''l     njr.1^^,  V  iTennerfy    43  Cal  ^^^    ^^     ^    2  j^^       ^  ^    ^  ^  Harding 

395;  Ryo^Jf;  ^J^%  ^  ^"^  218.   As  to  ^         ^^  ^    ^   McKinsth  v.  Sdornons. 

county  clerk  s  duties,  262  n.  2  j  j^  ^y.   y^^'cartLnd  v.  Uf^hiU,  17  Id. 

Making  submiBBlon  an  order  of  court.  405. 
A  stipulation  that  judgment  in  the  District 

1284.  (383.)  Arbitrators  have  power  to  appoint  a  time  and  place  for 
hearing,  to  adjonrn  from  time  to  time,  to  administer  oaths  to  witnesses, 
to  hear  the  allegations  and  evidence  of  the  parties  and  to  make  an  award 
thereon. 

1285.  (384.)  All  the  arbitrators  must  meet  and  act  together  daring  the 
investigation;  but  when  met,  a  majority  may  determine  any  question. 
Before  acting,  they  must  be  sworn  before  an  officer  authorized  to  admin- 
ister oaths,  faithfully  and  fairly  to  hear  and  examine  the  allegations  and 
evidence  of  the  parties  in  relation  to  the  matters  in  controversy,  and  to 
make  a  just  award  according  to  their  understanding. 

Majority  may  decide,  1053.  principles  of  equity  and  good  conscience,  and 

make  their  award  ex  cequo  et  bono;  but  that  if 

Juflt  a^7ard,  etc.  It  has  been  said  that  they  mean  to  decide  according  to  law,  and 
the  arbitrators  are  not  bound  to  award  on  mistake  the  law,  the  courts  will  set  their 
principles  of  dry  hiw,  but  may  decide   on     award  aside.  Muldrow  ▼.  Norris,  2  CaL  77. 

1286.  (385.)  The  award  must  be  in  writing,  signed  by  the  arbitrators, 
or  a  majority  of  them,  and  delivered  to  the  parties.  When  the, submis- 
sion is  made  an  order  of  the  court,  the  award  must  be  l^ed  with  the  clerk, 
and  a  note  thereof  made  in  his  register.     After  the  expiration  of  five  days 
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from  the  filing  of  the  award,  upon  the  application  of  a  party,  and  on  filing 
an  affidayii;,  showing  that  notice  of  filing  the  award  has  been  served  on 
the  adverse  party  or  his  attorney,  at  least  four  days  prior  to  such  appli- 
cation, and  that  no  order  staying  the  entry  of  judgment  has  been  served, 
the  award  must  be  entered  by  the  clerk  in  the  judgment-book,  and  there- 
upon has  the  effect  of  a  judgment. 


'When  award  to  be  made.  Where  the 
parties  agreed  that  they  would  in  all  things 
laithfully  observe,  keep  and  abide  by  the  de- 
cision and  award  whicn  the  arbitrator  should 
make  in  writing  on  or  before  the  16th  July, 
1864,  the  court  held  this  was  evidently  in- 
tended as  a  limitation  of  the  time  in  which 
the  arbitrator  make  his  award,  and  that  as 
the  award  was  not  made  in  time,  the  court 
had  lost,  if  it  had  ever  acquired,  jurisdiction 
by  the  very  terms  and  conditions  of  the  sub- 
mission, but  the  parties  might  have  extended 
the  time  by  written  agreement.  JRyan  v. 
Dougherty,  30  CaL  222. 

Include,  ^^hat  award  muat.  It  is  the 
duty  of  arbitrators  to  pass  upon  the  whole 
subject  in  controversy  (see  1287).  Porter  ▼. 
ScoU,  7  CaL  312.  If  several  matters  are  speci- 
fied in  the  submission,  and  the  award  does  not 
disclose  that  each  is  determined,  it  is  defective 
on  its  face,  and  can  be  set  aside  on  motion. 
But  if  the  submission  is  general,  of  all  mat- 
ters in  controversy,  without  specification,  it  is 
not  necessary  that  the  award  should  embrace 
any  matters  except  those  which  are  laid  be- 
fore the  arbitrators.  These  last,  however, 
must  be  passed  upon,  or  the  award  will  be 
void  m  totOf  and  oe  set  aside  upon  proper 
showing  of  the  omission.  If  the  submission 
provide  that  an  award  upon  the  matters  sub- 
mitted be  made,  or  the  condition  of  the 
bond  be  that  the  parties  are  bound,  provided 
the  award  of  such  matters  be  made,  tnen  such 
proviso  extends  to  all  the  matters  submitted, 
and  operates  to  render  the  submission  con- 
ditional and  the  award  binding  only  in  case 
the  arbitrators  pass  upon  every  subject, 
either  specifically  referred  to  them  or  brought 
to  their  notice  under  the  general  terms  of  the 
submission. 

Where  the  language  of  the  submission  was 
stroneer  than  the  usual  formal  Ua  quod  clause, 
"so  uiat  the  award  be  made  of  the  premises," 
etc.,  and  recited  that  there  were  ** various 
matters  of  difference;"  that  for  the  purpose  of 
"having  the  same  speedily  and  properly  ad- 
justed, the  parties  had  a^ed  to  submit  "all 
matters  of  difference,  suits,  actions,  etc.,  to 
the  arbitrators  to  determine  the  same/'  that 
the  award  **upon  the  matters  hereto/ore  sub- 
mitted" shoula  be  final  and  conclusive,  and 
that  they  would  "abide  the  same,"  and  that 
they  authorized  a  confession  of  judgment 
"upon  said  award;"  and,  as  if  to  avoid  any 
misconstruction,  the  parties  further  declared 
that  "the  submission  is  intended  to  embrace 
aQ  actions  or  suits  upon  which  judgment  may 
have  heretofore  been  entered,  as  well  as  suits 
or  actions  now  pending,  and  causes  qf  action, 
and  other  matters  of  difference,"  etc.,  the 
court  said  that  nothing  could  be  clearer  than 


that  the  parties  contemplated  an  award  upon 
all  the  matters  submitted,  and  not  an  award 
upon  a  portion  onlv  of  such  matters.  "Usual- 
ly in  submissions,    says  Walton  on  Arb.  17, 
"there  is  introduced  a  condition,  'so  as  the 
award  mav  be  made  of  and  upon  the  prem- 
ises,' whicn,  from  the  first  words,  is  called  the 
iia  quod.    Where  the  submission  is  with  an 
ita  quod,  it  is  requisite  that  all  matters  should 
be  disposed  of  by  the  award;  but  if  the  sub- 
jnission  is  without  such  a  condition,  then  the 
whole  submission  is  to  be  looked  to  to  ascer- 
tain whether  it  was  the  intention  of  the  par- 
ties that  all  matters  should  be  embracea  by 
one  award."     A  useless  and  invalid  deter- 
mination upon  one  item  properly  presented 
within  the  general  terms  of  tne  suWission, 
must,  on  principle,  be  as  fatal  to  the  entire 
action  of  the  arbitrators,  as  an  omission,  in- 
tentional or  unintentional,  to  notice  the  item 
at  all.     Muldrow  v.  Norris,  12  CaL  338;  and 
see  Jacob  v.  Ketcham,  37  CaL  201.     The  arbi- 
trators have  power  to  award  costs,  though  no 
mention  be  made  of  costs  in  the  submission. 
And  it  has  been  held  that  in  the  absence  of 
any  specific  directions  about  costs,  they  must 
foUow  the  award.    Maekintoch  v.  Blyth,  1  Br. 
&  Bing.  269.    After  an  award  has  been  once 
mad#  and  delivered,  the  arbitrators  cannot 
afterwards  alter  the  same,  even  to  correct 
mistakes.    If  such  alteration  is  attempted,  it 
will  be  considered  as  a  mere  surplusage,  and 
it  will  not  vitiate  the  award,  which  will  stand 
good  in  its  original  terms.  Dudley  v.  Thomas, 
23  Cal.  367;  Serrfrce  v.  Bromley,  6  East,  309; 
Irvine  v.  Elnon,  8  Id.  63;  Brooke  ▼.  Mitchell, 

6  M.  &  W.  473;   Headley  v.  Heed,  2  Cal.  325; 
Grayson  v.  Guild,  4  Cal.  126;  Porter  v.  Scott, 

7  Cal.  312. 

Entry  of  Judgment  Without  the  provis- 
ion at  the  end  of  this  section,  it  seems  that 
the  court  would  have  no  right  to  enter  judg- 
ment on  an  award,  and  that  the  only  mode  of 
enforcing  it  would  be  by  action  on  it.  Gunter 
V.  Sanchez,  1  Cal.  46.  To  give  the  award  the 
effect  of  a  judgment,  the  statute  must  be 
strictly  pursued:  Heslep  v.  San  Francisco,  4 
CaL  3;  but  no  order  of  court  for  the  clerk  to 
enter  the  award  as  a  judgment  is  necessary. 
Carsley  v.  Lindsay,  14  CaL  395.  Where  it  was 
claimed  that  the  judgment  was  void,  because 
it  was  entered  by  the  clerk  in  less  than  five 
days  after  the  award  was  filed  and  without 
the  affidavit,  the  court  held  that  the  judg- 
ment being  so  entered  at  the  instance  of  the 
complaining  party  himself,  he  could  not  be 
allowed  to  take  advantage  of  his  own  wrong. 
The  point  would  have  been  good  for  the  other 
side.  Hoogs  v.  Morse,  31  C^  129.  Judgment 
may  be  entered  at  any  time,  78,  89;  also,  Ref- 
eree's report,  643-6. 
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§§  1294-1 295  Probate.  [Part  ni,  titlb  xi. 

1294.  (2.)  Wills  must  be  proved^  and  letters  testamentary  or  of  admin- 
istration granted : 

1.  In  the  county  in  which  the  decedent  was  a  resident  at  the  time  of  his 
death,  in  whatever  place  he  may  have  died; 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate 
therein,  he  not  being  a  resident  of  the  State; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent 
having  died  out  of  the  State,  and  not  resident  thereof  at  the  time  Of  his 
death; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent 
not  being  a  resident  of  the  State,  and  not  leaving  estate  in  the  county  in 
which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first 
made. 

In  the  ooonty  of  "whioh  deceased  "wem  a        Intendments  in    favor  of  Joiisdiction, 
resident,  etc.  A  petition  describing  deceased     98;  aud  see  87  and  notes, 
as  "late  a  resident  of  San  Francisco Countv/* 

was  held  sufficient.    Beckett  v.  Selover,  7  CaL         Judgments,  eto.,  effect  of,  1908. 
232.     The  legal  identity  of  the  county  may 

continue,  notwithstanding  its  territorial  limits        Transferring  proceedings,  397  n. 
may  be  modified.     In  organizing  the  county 

of  Alameda  out  of  Santa  Clara  County,  no        Proof  of  wills,  etc.,  under  Mexican  law, 
provision  was  made  for  transferring  to  the     94  n. 
new  county  the  jurisdiction  to  administer  the 

estates  of  those  who  had  already  died  in  the        Prooeedings  in  Spanish  langaage,  185, 
county  of  Santa  Clara.     The  Probate  Court     1056. 
of  Santa  Clara  County  therefore  had  juris- 
diction over  all  such  estates.  £stcUe  of  George        Abbreviations  and  nnmerals,  186. 
Barlan,  24  Cal.  188-190. 

1295.  (3.)  When  the  estate  of  the  decedent  is  in  more  than  one  connty, 
he  having  died  ont  of  the  State,  and  not  haying  been  a  resident  thereof  at 
the  time  of  his  deaths  or  being  snch  non-resident  and  dying  within  the 
State  and  not  leaving  estate  in  the  county  where  he  died,  the  ^[ohate 
Court  of  that  county  in  which  application  is  first  made  for  letters  testa- 
mentary or  of  administration,  has  exclusive  jurisdiction  of  the  settlement 
of  the  estate. 

OHAPTEE  n. 

of  the  pbobate  of  wills. 

Abticle  L  Petition,  Notice,  and  Proof 1298-1309 

II.  Contesting  Probate  of  Will 1312-1318 

III.  Probate  of  Foreign  Wills 1322-1324 

IV.  Contesting  Will  after  Probate 1327-1333 

V.  Probate  of  Lost  or  Destroyed  Will 1338-1341 

VL  Probate  of  Nuncupative  Wills /. .  1344-1346 

AETICLE  I. 

PBTmoN,  notice,  and  proof. 


Sec  1298.  Castodian  of  will  to  deliver  same 
to  whom.    Penalty. 

1299.  Who  may  petition  for  probate  of 

wilL 

1300.  Contents  of  petition. 

1301.  When  executor  forf^j^  right  to 

letters. 


Sec.  1302.  Will  to  accompany  petition,  or  its 
presentation  prayed  for  and  how 
enforced. 

1303.  Notice  of   petition   for   probate, 

how  given. 

1304.  Heirs  and  named  execntoxa  to  be 

notified,  how. 
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Ssa  1305.  Petition    mav    be   presented   to 
judge  at  cnamberB,  and  what 
judge  may  do. 
1306.  Hearing  proof  of  will  after  proof 
of  service  of  notice. 


Ssc.  1307.  Who  may  appear  and  contest  the 
wiU. 

1308.  Probate,  when  no  contesl 

1309.  Olographic  wills. 


1298.  (4.)  Every  oustodian  of  a  will,  within  thirty  days  after  receipt  of       fl 
information  that  the  maker  thereof  is  dead,  must  deliver  the  same  to  the  ^^^ 
£cQl2a^  Conrt  having  jurisdiction  of  the  estate,  or  to  the  executor  named    /  iT^*^^ 
therein.  •  A  failure  to  comply  with  the  provisions  of  this  section  makes 

the  person  failing  responsible  fpr  all  damages  sustained  by  any  one 
injured  thereby. 

1299.  (5,  9.)  Any  executor^  devisee,  or  legatee  named  in  any  will,  or 
any  other  person  interested  in  the  estate,  may,  at  any  time  after  the  death 
of  the  testator,  petition  the  court  having  jurisdiction  to  have  the  will 
proved,  whether  the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or  a  nuncupative 
will. 

1800.  A  petition  for  the  probate  of  a  will  must  show : 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces 
his  right  to  letters  testamentary; 

,  3.  The  names,  ages,  and  residence  of  the  heirs  and  devisees  of  the 

decedent,  so  far  as  known  to  the  petitioner; 
4.  The  probable  value  and  character  of  the  property  of  the  estate; 
6.  The  name  of  the  person  for  whom  letters  testamentaiy  are  prayed. 
No  defect  of  form  or  in  the  statement  of  jurisdictional  facts  actually 

existing  shall  make  void  the  probate  of  a  will.     [Approved  March  24;  effect  July 
1,  1874.  ] 

1301.  (5.)  If  the  person  named  in  a  will  as  executor,  for  thirty  days 
after  he  has  knowledge  of  the  46ath  of  the  testator,  and  that  he  is  named 
as  executor,  fails  to  petition  the  proper  court  for  the  probate  of  the  will, 
and  that  letters  testamentary  be  issued  to  him,  he  may  be  held  to  have 
renounced  his  right  to  letters,  and  the  court  may  appoint  any  other  com- 
petent person  administrator,  unless  good  cause  for  delay  is  shown. 

1302.  (10,  11.)  If  it  is  alleged  in  any  petition  that  any  will  is  in  the 
possession  of  a  third  person,  and  the  court  is  satisfied  that  the  allegation 
is  correct,  an  order  must  be  issued  and  served  upon  the  person  having 
possession  of  the  will,  requiring  him  to  produce  it  at  a  time  named  in  the 

.  order.  If  he  has  possession  of  the  will  and  neglects  or  refuses  to  pro- 
duce it  in  obedience  to  the  order,  he  may  by  warrant  from  the  court  be 
committed  to  the  jail  of  the  county,  and  be  kept  in  close  confinement 
until  he  produces  it. 

Contempt,  1209, 1219. 
Ordem,  etc.,  1704-1722. 
dtatloxiB,  1707-1711. 

l.^-'     1303.  (13-16.)  When  the  petition  is  filed  and  the  will  produced,  ^^l,f^^^^,,J 
^\   f  probate  judge  must  fix  a  day  for  hearing  the  petition,  not  less  than  ten        .      "^ 
^         nor  more  than  thirty  days  from  the  production  of  the  will.    Notice  of  the     >) 
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§§  1304-1307  Probate.  [P^Rt  hi.  title  xi, 

hearing  shall  be  given  by  the  clerk  of  the  court,  by  publishing  the  same 
in  a  newspaper  of  the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices  posted  at  three  of  the  most  public  places  in  the  county. 
If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  different  days  of  publication,  and  if  in  a  newspaper  pub- 
lished of  tener  than  once  a  week,  it  shall  be  so  published  that  there  must 
be  at  least  ten  days  from  the  first  to  the  last  day  of  publication,  both  the 
first  and  the  last  day  being  included.  If  the  notice  is  by  posting,  it  must 
be  given  at  least  ten  days  before  the  hearing. 

Publication  of  notice,  1705. 

Attorney,  court  may  appoint  to  represent  party,  1718. 

1304.  (14,  15.)  Copies  of  the  notice  of  the  time  appointed  for  the  pro- 
bate of  the  will  must  be  addressed  to  the  heirs  of  the  testator  resident  in 
the  State,  at  their  places  of  residence,  if  known  to  the  petitioner,  and  de- 
posited in  the  post-office,  with  the  postage  thereon  prepaid,  at  least  ten 
days  before  the  hearing.  If  their  places  of  residence  be  not  known,  the 
copies  of  notice  may  be  addressed  to  them,  and  deposited  in  the  post- 
office  at  the  county  seat  of  the  county  where  the  proceedings  are  pending. 
A  copy  of  the  same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any  person  named  as 
co-executor  not  petitioning,  if  their  places  of  residence  be  known.  Proof 
of  mailing  the  copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days  before  the  day  of 

hearing  is  equivalent  to  mailing.      [Approved  March  24;  effect  July  1,  1874.] 

Notification.     The  appointment  of  an  at-  wills  are  ueuaUy  treated  as  proceedings  m 

tomey  to  represent  the  minor  heirs  who  were  renif  yet  if  the  statute  requires  that  certain 

not  notifiea  as  required  hy  the  statute,  and  persons  shall  be  notified,  such  provisions  shall 

his  appearance  for  them,  were  held  mere  nul-  be  complied  with  in  order  to  give  the  court 

lities.    Although  proceedings  for  the  proof  of  junsdiction.  Ramj^lph  v.  Bayue,  44  Cal.  370. 

1305.  (12.)  The  yrobftte  judge^may,  ,Qat— of  term  time  or  at_ghaiP-  d^^*^ 
yj^iM^  bers.  receive  petitions  for  the  probate  of  wills,  and  make  and  issue  all  ^ 

«v       necessary  orders  and  writs  to  enforce  the  production  of  wills  and  the  ^ 

^j\      attendance  of  witnesses,  and  may  appoint  special  t^ripa  of  his  court  for 
/  ^  ^  -^  hearing  the  petitions,  trials  of  issues,  and  admitting  wills  to  probate. 

ChamberB,  power  of  judge  at,  167,  176. 
Orders,  etc.,  1701  et  seq. 

1306.  (17.)  At  the  time  appointed  for  the  hearing,  or  the  time  to  which 
the  hearing  may  have  been  postponed,  the  court,  unless  the  parties  appear, 
must  require  proof  that  the  notice  has  been  given,  which  being  made,  the 
court  must  hear  testimony  in  proof  of  the  will.     [Approved  March  24;  effect 

July  1.  1874.] 

Time  appointed.    A  failure  to  make  the  Proof  that  the  notioe  baa  been  giyen. 

order  admitting  a  will  to  prohate  on  the  day  Where  the  court  proceeded  to  hear  a  petition 

specified  in  the  notice,  or  to  fix,  by  adjourn-  for  probate,  without  proof  of  service  of  notice                       j 

ment  of  the  proceeding,  a  subsequent  day  for  upon  the  heirs,  several  of  the  heirs  not  ap- 

the  order,  is  a  mere  irregularity,  and  does  not  pearing,  it  was  held  error.    i?e  C<Mb^  49  CaL 

affect  the  jurisdiction.    Rt  Warfield,  22  CaL  604.   But  If  the  parties  appear,  this,  it  seema, 

61.  waives  proof  of  service,     McLeranv.  Sharizer, 

5  Cal.  70;  and  see  406, 416. 

1307.  (18.)  Any  person  interested  may  appear  and  contest  the  will. 
Devisees,  legatees,  or  heirs  of  an  estate  may  contest  the  will  through  their 
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Chap.  II.  Abt.  II.]  CONTESTING  PrOBATB.  §§1308-1812 

guardians,  or  attorneys  appointed  by  themselves  or  by  the  court,  for  that 
purpose;  but  a  contest  made  by  an  attorney  appointed  by  the  court  does 
not  bar  a  contest  after  probate  by  the  party  so  represented,  if  commenced 
within  the  time  provided  in  Article  IV  of  this  chapter;  nor  does  the  non- 
appointment  of  an  attorney  by  the  court  of  itself  invalidate  the  probate 

of  a  will.     [Approved  March  24;  effect  July  1,  1874.] 
Contest,  1312  et  seq. 

1308.  (19.)  If  no  person  appears  to  contest  the  probate  of  a  will,  the 
court  may  admit  it  to  probate  on  the  testimony  of  one  of  the  subscribing 
witnesses  only,  if  he  testifies  that  the  will  was  executed  in  all  particulars 
as  required  by  law,  and  that  the  testator  was  of  sound  mind  at  the  time 
of  its  execution. 

Ezecatlon  of  writings,  proof  o^  1940. 
Effect  of  admission  to  probate,  1908. 
Probate,  1314,  1317,  1318. 

1309.  An  olographic  will  may  be  proved  in  the  same  manner  that  other 
private  writings  are  proved. 

Ezecntion  of  writings,  proof  o^  1940. 

AETICLE  n. 

OONTESTINa  PBOBATB  OF  WILLS. 

Sec.  1312.  Contestant  to  file  grounds  of  con- 


test, and  petitioner  to  reply. 

1313.  How  jury  obtained  and  triau  bad. 

1314.  Verdict  of  the  jury.  Judgment. 
AppeaL 

1315.  Witnesses,  wbo  and  how  many  to 
be  examined.  Proof  of  hand- 
writing admitted,  when. 

j^^  .        Contesting  wfll  after  probate,  1327. 


Sec.  1316.  Testimony  reduced  to  writing  for 
future  evidence. 

1317.  If  proved,  certificate  to  beattached. 

13ia  Will  and  proof  to  be  filed  and  re- 
corded. 


\> 

«  1312.  (20.)  If  any  one  appears  to  contest  the  will,  he  must  file  written 

1^  /'  v^/.  grounds  of  opposition  to  the  probate  thereof,  and  serve  a  copy  on  the 
petitioner  and  other  residents  of  the  county  interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto  upon  any  of  the  grounds  of  de- 
murrer provided  for  in  Part  II,  Title  VI,  Chapter  IH  [430-434],  of  this 
Code.  If  the  demurrer  is  sustained,  the  court  must  allow  the  contestant 
a  reasonable  time,  not  exceeding  ten  days,  within  which  to  amend  his 
written  opposition.  If  the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing,  or  otherwise  obviating  or  avoiding  the  objections.  Any  issues 
of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will 
from  duress,  menace,  fraud,  or  undue  influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or 
subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will; 
— ^Must,  on  request  of  either  party  in  writing  (filed  three  days  prior  to  the 
day  set  for  the  hearing),  be  tried  by  a  jury.    If  no  jury  is  demanded^  the 
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§§1313-1317  Contesting  Probate.  t p^t  hi,  title xi, 

court  must  try  and  determine  the  issues  joined.    On  the  trial,  the  con- 
testant is  plaintiff,  and  the  petitioner  is  defendant. 

Service,  etc.,  1010-1017.  and  the  like.    Questions  conoerninff  the  con- 
^  _  .,        j_  w   -_-■  ^     «T,         ,     .  Btniction  to  be  placed  upon  the  w3l,  cannot 
Qoestfons  to  be  telad.    Where  the  instm-  be  considered  until  it  shall  have  been  ad- 
naent  offered  is  evidently  of  a  testamentary  mitted  to  probate.  JRe  Cobb,  49  CaL  604. 
cnaracter,  the  inquiry  is  only  as  to  the  men- 
tal condition  of  the  testator;  whether  he  has  Attorney.    Court  may  appoint,  to  repre- 
acted  under  duress,  menace,  fraud,  or  undue  sent  party,  1718. 
influence;  whether  the  will  was  duly  executed, 

.  1818.  (20.)  When  a  jury  is  demanded,  the  ^sobate  Court  must  summons 

jj^  and  impanel  a  jury  to  try  the  case  in  the  manner  provided  for  summoning 
-^  ^  (\Bnd  impaneling  trial  juries  in  courts  of  record  [225-8,  245-7],  and  the 
trial  must  be  conducted  in  accordance  with  the  provisions  of  Part  IE, 
Title  Vm,  Chapter  IV  [600-628]  of  this  Code.  A  trial  by  the  court  must 
be  conducted  as  provided  in  Part  EC,  Title  Till,  Chapter  V  [631-6]  of 
this  Code. 

Cniange  of  place  of  trial,  397-8.    A  Pro-  trial  took  place  to  the  other  court,  on  receiv- 

bate  Court  ma^  change  the  plaee  ^f  trial  if  ing  which  the  latter  can  enter  judgment  with 

an  impartial  trial  cannot  be  had.    A  tran-  proper  recitals.  People  v.  Almy,  46  CaL  248; 

script  of  the  proceedings,  and  the  result  of  the  and  see  1431--3,  post 
trial  can  be  certified  by  the  court  where  the 


\^^' 


^ ..  * 


1814.  (20,  23.)  The  jury,  after  hearing  the  case,  must  return  a  special 
verdict  upon  the  issues  submitted  to  them  by  the  court,  upon  which  the 
judgment  of  the  court  must  be  rendered,  either  admitting  the  will  to  pro- 
bate or  rejecting  it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admitted  to  probate, 
the  judgment,  will,  and  proofs  must  be  recorded. 

Bpeoial  yerdiot,  624-8.  It  seems  the  ver-  essary.  A  direct  statement  that  the  will  is 
diet  of  the  jury  is  conclusive  upon  the  court  proved,  although  entered  in  the  minutes  as 
Se  Bowen,  34  CaL  687;  and  see  1317.  part  of,  and  preliminarv  to,  an  order  directing 

letters  to  issue,  is  sufficient  Be  Warfidiy  ze 

Judgment    A  formal  judgment  is  unneo-     CaL  52;  see  1317.     Effect  of  probate,  1908. 

1815.  (21,  22.)  If  the  will  is  contested,  all  the  subscribing  witnesses 
who  are  present  in  the  county,  and  who  are  of  sound  mind,  must  be  pro- 
duced and  examined;  and  the  death,  absence,  or  insanity  of  any  of  them 
must  be  satisfactorily  shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for  proving  the  will, 
the  court  may  admit  the  testimony  of  other  witnesses  to  prove  the  sanity 
of  the  testator  and  the  execution  of  the  will;  and,  as  evidence  of  the  exe- 
cution, it  may  admit  proof  of  the  handwriting  of  the  testator  and  of  the 
subscribing  witnesses,  or  any  of  them. 

Bzeontioii  of  wzltixigB,  proof  o(  1940  and  notes. 
^^itnewM,  1878-1884.    SubpcBoaa,  eto.,  1985-1997. 


1816.  (23.)  The  testimony  of  each  witness,  reduced  to  writing  and  signed 
by  him,  shall  be  good  evidence  in  any  subsequent  contests  concerning  the 
validity  of  the  will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness 
be  dead,  or  has  permanently  removed  from  this  State. 

^^^        1817.  (24. )   If  the  court  is  satisfied,  upon  the  proof  taken  or  from  the 

,  ,  ^  facts  found  by  the  jury,  that  the  will  was  duly  executed,  and  that  the 

/t'^'^  testator  at  the  time  of  its  execution  was  of  sound  and  disposing  mind,  and 
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Chap.  II,  Abt.  IV.l  CONTEST  AFTER  PrOBATB.  §§  1318-1324 

not  acting  nnder  duress,  menace,  fraud,  or  undue  influence,  a  certificate 
of  the  proof  and  the  facts  found,  signed  bj  the  pr^^fl,fA  judge  and  attested 
by  the  seal  of  the  court,  must  be  attached  to  the  will. 

Ceitifioate,  eto.   This  part  of  the  section  is  directory  merely.  Be  Warfidd,  22  Cal.  70.  The 
certificate  requires  a  seal,  152,  sabd.  2. 

1818.  (26.)  The  will  and  a  certificate  of  the  proof  thereof,  together  with 
all  the  testimony  taken,  must  be  filed  by  the  clerk,  and  recorded  by  him 
in  a  book  to  be  provided  for  the  purpose. 

Certifioato,  1317  n. 

County  olork*a  duttoa,  262  n. 

AETICLE  m. 

PBOBATB  OF  FOBEIGN  WILLS. 


Sec.  1324.  Hearing  proofs  of  probate  of  for- 
eign will. 


Sec  1322.  Wills  proved  in  other  States  to  be 
recorded,  when  and  where. 
1323w  Proceedings  on  the  production  of  a 
foreign  "vnUw 

1822.  (27.)  Every  will  duly  proved  and  allowed  in  any  other  of  the      A 
United  States,  or  in  any  foreign  country  or  state,  may  be  allowed  and  -^ 
recorded  in  the  Probate  Court  of  any  couniy  in  which  the  testator  shall  /  6c  C^ 
have  left  any  estate. 

1323.  (28.)  When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any  other  person 
interested  in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed, 
and  the  court  or  judge  must  appoint  a  time  for  the  hearing;  notice  whereof 
must  be  given  as  hereinbefore  provided  for  an  original  petition  for  the 
probate  of  a  will. 

Fetitioii,  notloe,  etc.,  1299-1318. 

Attorney.  Court  may  appoint  to  repreeent  party,  1718. 

1324.  (29.)  If,  on  the  hearing,  it  appears  upon  the  face  of  the  record  that 
the  will  has  been  proved,  allowed,  and  admitted  to  probate  in  any  other 
of  the  United  States,  or  in  any  foreign  country,  and  that  it  was  executed 
according  to  the  law  of  the  place  in  which  the  same  was  made,  or  in  which 
the  testator  was  at  the  time  domiciled,  or  in  conformity  with  the  laws  of 
this  State,  it  must  be  admitted  to  probate,  dnd  have  the  same  force  and 
effect  as  a  will  first  admitted  to  probate  in  this  State,  and  letters  testa- 
mentary or  of  administration  issued  thereon. 

Sabmittliig  oontroveny  witfaout  aotlon,  cop^  of  the  will  and  dne  publication  of  legal 

113S-1140.  rhis  mode  of  proceeding  may  be  notice  the  court  acquired  jurisdiction,  anduie 

adopted.  Where  it  was  agreed  that  thepetition  judgment  of  the  Probate  Court  was  conclu- 

stated  "  all  the  necessary  facts/'  the  Supreme  sive.  Sogers  v.  King,  22  Cal.  72. 
Court  held  that  upon  its  presentation  with  a 

AETICLE  IV. 

OONTSSTIMa  WILL  AFTSB  PROBATB. 


Sec.  1327.  The  probate  may  be    contested 
witnin  one  year. 

1328.  Citation  to  be  issued  to  parties 

interested. 

1329.  The  hearing  had  on  proof  of  ser- 

vice. 

1330.  Petitions  to  revoke  probate  of  will 

tried  by  jury  or  court    Judg- 
ment, what. 
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Sec.  1331.  On  revocation  of  probate,  powera 
of  executor,  etc,  cease,  but  not 
liable  for  acts  in  good  faith. 

1332.  Costs  and  expenses,  by  whom 
paid. 

1333.  Pn>bate,  when  conclusive.  One 
year  after  removal  of  disability 
given  to  infants  and  others. 


§§  1327-1333  Contest  after  Probate.         [Pabt  iii.  title xi, 

1327.  (30.)  When  a  will  has  been  admitted  to  probate,  any  person 
interested  may,  at  any  time  within  one  year  after  such  probate,  contest 
the  same  or  the  validity  of  the  will.  For  that  purpose  he  must  file  in  the 
court  in  which  the  wiU  was  proved  a  petition  in  writing,  containing  his 
allegations  against  the  validity  of  the  will  or  against  the  sufficiency  of  the 
proof,  and  praying  that  the  probate  may  be  revoked. 

Bfieot  of  probate,  1908. 

1328.  (31.)  Upon  filing  the  petition,  a  citation  must  be  issued  to  the 
executors  of  the  will,  or  to  the  administrators  with  the  will  annexed,  and 
to  all  the  legatees  and  devisees  mentioned  in  the  will,  and  heirs  residing 
in  the  State,  so  far  as  known  to  the  petitioner;  or  to  their  guardians,  if  any 
of  them  are  minors;  or  to  their  personal  representatives,  if  any  of  them 
are  dead;  requiring  them  to  appear  before  the  court*  on  some  day  of  a 
regular  term,  therein  specified,  to  show  cause  why  the  probate  of  the  will 

should  not  be  revoked.     [Approved  March  24;  effect  July  1,  1874.] 
atatioM,  etc.,  1707-1711. 
Guardians,  1722,  1747  et  seq. 
Attorney.    Court  may  appoint  to  represent  party,  1718. 

1829.  (32.)  At  the  time  appointed  for  showing  cause,  or  at  any  time  to 
which  the  hearing  is  postponed,  personal  service  of  the  citations  having 
been  made  upon  any  persons  named  therein,  the  court  must  proceed  to 
try  the  issues  of  fact  joined  in  the  same  manner  as  in  an  original  contest 
of  a  will. 

Bervioe,  hearing,  etc.,  1306. 

1330.  (33.)  In  all  cases  of  petitions  to  revoke  the  probate  of  a  will, 
wherein  the  original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing,  a  trial  by 
jury  must  be  had,  as  in  cases  of  the  contest  of  an  original  petition  to  ad- 
mit  a  will  to  probate.  If,  upon  hearing  the  proofs  of  the  parties,  the 
jury  shall  find,  or,  if  no  jury  is  had,  the  court  shall  decide,  that  the  will 
is  for  any  reason  invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  must  be  annulled  and  revoked. 

Jury,  etc.,  1313-1314. 

1381.  (34.)  Upon  the  revocation  being  made,  the  powers  of  the  execu- 
tor or  administrator  with  the  will  annexed,  must  cease;  but  such  executor 
or  administrator  shall  not  be  liable  for  any  act  done  in  good  faith  previous 
to  the  revocation. 

1332.  (35.)  The  fees  and  expenses  must  be  paid  by  the  party  contest- 
ing the  validity  or  probate  of  the  will,  if  the  will  in  probate  is  confirmed. 
If  the  probate  is  revoked,  the  costs  must  be  paid  by  the  party  who  re- 
sisted the  revocation,  or  out  of  the  property  of  the  decedent,  as  the  court 
directs. 

1338.  (36.)  If  no  person,  within  one  year  after  the  probate  of  a  will, 
contest  the  same  or  the  validity  thereof,  the  probate  of  the  will  is  con- 
clusive; saving  to  infants  and  persons  of  unsound  mind,  a  like  period  of 
one  year  after  their  respective  disabilities  are  removed.    [Approved  March 

24;  effect  July  1,  1874.] 
Estoppel,  1908  and  notes. 
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Chap.  II,  ART.  VI.]    ^ill:    LoST,   EtC;    NUNCUPATIVE.        §§1338-1344 


AETICLE  V. 

PBOBATE  OF  LOST  OB  DBSTBOTXD  WILL. 


Sec.  1341.  Court  to  restrain  injurioiis  acts  of 
executors  or  administrators  dur- 
ing proceedings  to  prove  lost 


14 


Sec.  1338.  Proof  of  lost  or  destroyed  will  to 
.     be  taken. 

1339.  Must  have  been  in  existence  at 

time  of  death. 

1340.  To  be  certified,  recorded,  and  let- 

ters thereon  granted. 

1888.  (37.)  Whenever  any  will  is  lost  or  destroyed,  the  PjiJaftta  Court 
must  take  proof  of  the  execution  and  validity  thereof,  and  establish  the 
same,  notice  to  all  persons  interested  being  first  given,  as  prescribed  in 
regard  to  proofs  of  wills  in  other  cases.    All  the  testimony  given  must  h^  ^ ^^  O 
reduced  to  writing,  and  signed  by  the  witnesses. 

Notice,  1707-1711;  1303^;  1010  et  seq. 

1339.  (38.)  No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless 
the  same  is  proved  to  have  been  in  existence  at  the  time  of  the  death  of 
the  testator,  or  is  shown  to  have  been  fraudulently  destroyed  in  the  life- 
time of  the  testator,  nor  unless  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses. 

1340.  (39.)  When  a  lost  will  is  established,  the  provisions  thereof  must 
be  distinctly  stated  and  certified  by  the  probate  judge,  under  his  hand 
and  the  seal  of  the  court,  and  the  certificate  must  be  filed  and  recorded  as 
other  wills  are  filed  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  the  will  annexed,  must  be  issued  thereon,  in  the  same 
manner  as  upon  wills  produced  and  duly  proved.  The  testimony  must  be 
reduced  to  writing,  signed,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence,  as  provided  in  section  1316.    [Approved 

March  24;  effect  July  l,  1874.] 
Certificate,  1317. 

1341.  (40.)  If,  before  or  during  the  pendency  of  an  application  to  prove 
a  lost  or  destroyed  will,  letters  of  administration  are  granted  on  the  estate 
of  the  testator,  or  letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  may  restrain  the  administrators  or  executors,  so 
appointed,  from  any  acts  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 


AETICLE   YI. 

TEE  PBOBATE   OF  ITUNOUPATIVE  WILLS. 


Sec  1346.  Contests  andap^intments  to  con- 
form to  provifiiona  as  to  other 
wills. 


Sec.  1344.  Nuncupative  wills,  when  and  how 
admitted  to  probate. 
1345.  Additional  requirements  in  pro- 
bate of  nuncupative  wills. 

1844.  (8.)  Nuncupative  wills  may  at  any  time^  within  six  months  after 
the  testamentary  words  are  spoken  by  the  decedent,  be  admitted  to  pro- 
bate, on  petition  and  notice  as  provided  in  Article  I,  Chapter  11  [1298- 
1309]  of  this  Title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words  or  the  substance  thereof  were  re- 
duced to  writing  within  thirty  days  after  they  were  spoken,  which  writing 
must  accompany  the  petition. 
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§§  1345-1346 


Executors,  Etc. 


[Pabt  III,  Title  XI, 


Nunonpative  wills.  A  nuncupative  will 
is  not  required  to  l^p  in  writing,  nor  to  be  de- 
clared or  attested  with  any  formalities.  C.  .C. 
1288.  To  make  a  nuncupative  will  valid,  and 
to  entitle  it  to  be  admitted  to  probate,  the  fol- 
lowing requisites  must  be  observed: 

1.  The  estate  bequeathed  must  not  exceed 
in  value  the  sum  of  one  thousand  dollars; 

2.  It  must  be  proved  bv  two  witnesses  who 
were  present  at  the  making  thereof,  one  of 
whom  was  asked  by  the  testator,  at  the  time, 
to  bear  witness  that  such  was  his  will,  or  to 
that  effect; 

3.  The  decedent  must,  at  the  time,  have 
been  in  actual  military  service  in  the  field,  or 
doin^  duty  on  shipboard  at  sea,  and  in  either 
case  m  actual  contemplation,  fear,  or  peril  of 
death;  or  the  decedent  must  have  been,  at  the 


time,  in  expectation  of  immediate  death  from 
an  injury  received  the  same  day.  C.  C.  1289. 
No  proof  must  be  received  of  any  nuncupa- 
tive will,  unless  it  is  offered  within  six  months 
after  speaking  the  testamentary  words,  nor 
unless  the  words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days 
after  they  were  spoken.  C.  C.  1290.  rio 
probate  of  any  nuncupative  ¥rill  must  be 
granted  for  fourteen  days  after  the  death  of 
the  testator,  nor  must  any  nuncupative  will 
be  at  any  time  proved,  unless  the  testament- 
ary words,  or  the  substance  thereof,  be  first 
committed  to  writing,  and  process  issued  to 
call  in  the  widow,  or  other  persons  interested, 
to  contest  the  probate  of  such  will,  if  they 
think  proper.  C,  C,  1291. 


l^ 
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1345.  (9.)  The  BxobaiojCourt  must  not  reoeive  or  entertain  a  petition  j^^ 
for  the  probate  of  a  nuncupative  will,  until  the  lapse  of  f^jnt^fin  days  a^^ 
from  the  death  of  the  testator,  nor  must  such  petition  at  any  time  be 
acted  on  unless  the  testamentary  words  are,  or  their  substance  is,  reduced 
to  writing  and  filed  with  the  petition,  nor  until  the  surviying  husband,  or 
wife  (if  any),  and  all  other  persons  resident  in  the  State  or  county,  inter- 
ested in  the  estate,  are  notified  as  hereinbefore  provided. 

Notice,  1303-4,  1707-17II,  1010  et  seq. 

1846.  Contests  of  the  probate  of  nuncupative  wills  and  appointments 
of  executors  and  administrators  of  the  estate  devised  thereby  must  be 
had,  conducted,  and  made  as  hereinbefore  provided  in  cases  of  the  pro* 
bate  of  written  wills. 

Contorts,  1312-1318,  1327-1333. 


CHAPTER   m. 

OF  EXEOTTTOBS  AND  ADUINISTRATOBS,   THEIB  LETTERS,   BONDS,   REMOVALS, 

AND  SUSPENSIONS. 

Abticle  I.  Letteks  Testamentary  and  of  Administratiok,  wtth  the 

Will  Annexed,  How  and  to  Whom  Issued , . . .  1349-1356 

II.  Form  of  Letters 1360-1362 

III.  Letters  of  Administration,  to  Whom,  and  the  Order  in 

WHICH  THEY  ARE   GRANTED 1365-1370 

IV.  Petition  and  Contest  for  Letters,  and  Action  Thereon.  . .  1371-1379 
V.  Revocation  of  Letters  and  Proceedings  Therefor 138^1386 

VI.  Oaths  and  Bonds  of  Executors  and  Administrators 1387-1407 

VII.  Special  Administrators  and  their  Powers  anp  Duties 1411-1417 

VIII.  Wills  Found  after  Letters  of  Administration  Granted...  1423-1429 
IX.  Disqualification  of  Judges  and  Transfers  of  Administra- 
tion       1430-1433 

X.  Removals  and  Suspensions  in  Certain  Cases 1436-1440 
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Chap.  Ill,  Art.  I.]  .        LETTERS  TESTAMENTARY,   EtO.  §§1349-1354 


AKTICLE    I. 

LETTBBS  TSSTAHBirrABY  AND  OF  ADUINI8TBATI0N,    WITH  THB  WILIi  ANNEXED^ 

HOW  AND  TO  WHOM  I8SUED. 


Sec.  1353.  Executor  of  an  executor. 

1354.  Letters  of  acUniniBtration  durante 

minore  cetcUe. 

1355.  Acts  of   a   portion  of   executors 

valid. 

1356.  Authority  of  administrators  with 

will  annexed.     Letters,  how 
issued. 


Sec.  1349.  To  whom  letters  on  proved  will 
to  issue. 

1350.  Who  are  incompetent  as  executors 

oradministrators.  Letterswith 
will  annexed  to  issue,  when. 

1351.  Interested  parties  may  file  objec- 

tions. 

1352.  Unmarried  woman,  executrix  or 

administratrix,  marrying,  her 
authority  ceases.  Married  wo- 
man named  may  be  executrix, 
but  not  administratrix, 

1348.  (41.)  The  court  admitting  a  will  to  probate,  after  the  same  is 
proved  and  allowed,  must  issae  letters  thereon  to  the  persons  named 
therein  as  executors,  who  are  competent  to  discharge  the  trust,  who  must 
appear  and  qualify,  unless  objection  is  made,  as  provided  in  section  1351. 

1850.  (42,  55.)  No  person  is  competent  to  serve  as  executor  who,  at  the 
time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust 

by  reason  of  drunkenness,  improvidence,  or  want  of  understanding  or        m  ^ 
integrity.  i^V^ 

If  the  sole  executor  or  all  the  executors  are  incompetent,  or  renounce  •^ 
or  fail  to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  administra- 
tion with  the  will  annexed  must  be  issued.        

Married  woman,  1362.  *  ^•*®*    ^^^  ^^  ®"^  thereof 

^-.          1  Q«4  \  '••  "^J^"'*^  voA  providcKi  for  the  grant  of  letters  in  eases  of 

jumor,  lao^  j  fntestikgr:   f  In  effect  May  81, 1878.1/                                       , 

Peraon  absent  from  State,  1354  \  .  ^.     *"                                  ^, .  ,                                 ' 


1351.  (43.)  Any  person  interested  in  a  will  may  file  objections  in  writ- 
uig>  ^  granting  letters  testamentary  to  the  persons  named  as  executors^ 
or  any  of  them;  and  the  objections  must  be  heard  and  determined  by  the 
court.  A  petition  may,  at  the  same  time,  be  filed  for  letters  of  adminis- 
tration with  the  will  annexed. 

1352.  (44y  56.)  When  a  married  woman,  appointed  executrix,  marries, 
ber  authority  is  extinguished.  When  a  married  woman  is  named  as  exec- 
utrixy  she  may  be  appointed  and  serve  in  every  respect  as  a  feme  sole. 

Xbceoutriz  intermarx7in£;,  her  authority  ceases.  Teachemaeher  y.  Thompson,  18  CaL  20. 

1358."  (45.)  No  executor  of  an  executor  shall,  as  such,  be  authorized  to 
administer  on  the  estate  of  the  first  testator,  but  on  the  death  of  the  sole 
or  surviving  executor  of  any  last  will,  letters  of  administration  with  the 
will  annexed,  of  the  estate  of  the  first  testator,  left  unadministered,  must 
be  issued. 

1354.  (46.)  Where  a  person  absent  from  the  State,  or  a  minor  is  named 
executor — if  there  is  another  executor  who  accepts  the  trust  and  qualifies 
— ^the  latter  may  have  letters  testamentary  and  administer  the  estate  until 
the  return  of  the  absentee  or  the  majority  of  the  minor,  who  may  then  be 
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§§1355-1361  Form  of  Lettters.  [Part m, title xi, 

admitted  as  joint  executor.  If  there  is  no  other  executor,  letters  of  admin- 
istration, with  the  will  annexed,  must  be  granted;  but  the  court  may,  in  its 
discretion,  revoke  them  on  the  return  of  the  absent  executor  or  the  arriyal 
of  the  minor  at  the  age  of  majority. 

1355.  (47.)  When  all  the  executors  named  are  not  appointed  by  the 
court,  those  appointed  have  the  same  authority  to  perform  all  acts  and 
discharge  the  trust,  required  by  the  will,  as  effectually  for  every  purpose 
as  if  all  were  appointed  and  should  act  together;  where  there  are  two 
executors  or  administrators,  the  act  of  one  alone  shall  be  effectual,  if  the 
other  is  absent  from  the  State,  or  laboring  under  any  legal  disability  from 
serving,  or  ;f  he  has  given  his  co-executor  or  co-adminisixator  authority, 
in  writing,  to  act  for  both;  and  where  there  are  more  than  two  executois 
or  administrators,  the  act  of  a  majority  is  valid. 

ISzeoTitor's  pawetB.    No  person  has  any  death,    lunacy,    conviction    of    crime,  etc 

power,  as  an  executor,  until  he  qualifies,  ex-  Foreign  £xecutor,  etc.,  1913. 
cept  that  before  letters  have  been  issued  he 

may  pay  funeral  charges,  and  take  necessary  ReTOoation  of  probate,  effect  of,  1331. 
measures  for  the  preservation  of  the  estate. 

C,  C.  1373;    1428  post;  and  see  1425  as  to  Removals  and  raspenaloiiB,  1436  et  seq. 

1S56.  (48,  49.)  Administrators  with  the  will  annexed  have  the  same 
authority  over  the  estates  which  executors  named  in  the  will  would  have, 
and  their  acts  are  as  effectual  for  all  purposes.  Their  letters  must  be 
signed  by  the  clerk  of  the  court,  and  bear  the  seal  thereof. 

lizecator'a  powers,  1356  n. 
RemoTala  and  mupenflioiia^  1436  et  seq. 
Seal,  152. 

AETICLE  n. 

70BM   OF  LETTERS. 

Section  1360.  Form  of  letters  testamentary. 

1361.  Form  of  letters  of  administration  with  the  will  annexed. 

1362.  Form  of  letters  of  administration. 

1360.  (50.)  Letters  testamentary  must  be  substantially  in  the  following 
form :    State  of  California,  County  of .    The  last  will  of  A.  B.,  de- 

Jk      ceased,  a  copy  of  which  is  hereto  annexed,  having  been  proved  and  re- 

-^  J.    corded  in  the  Probate  Court  of  the  County  of ,  C.  D.,  who  is  named 

ff.^  therein,  is  hereby  appointed  executor.  Witness,  G.  H.,  clerk  of  the  Jfto- 
'  bate  Court  of  the  county  of ,  with  the  seal  of  the  court  affixed,  the 

day  of  ,  Il.T).  18 — .     (Seal.)    By  order  of  the  court,  G.  H., 

clerk. 

Seal,  152. 

1361.  (51.)  Letters  of  administration  with  the  will  annexed  must  be 

substantially  in  the  following  form :  State  of  California,  County  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  having 

been  proved  and  recorded  in  the  Probate  Court  of  the  county  of , 

and  there  being  no  executor  named  in  the  will  (or  as  the  case  may  be), 

C.  D.  is  hereby  appointed  administrator  with  the  will  annexed.     "Witness, 

G.  H.,  clerk  of  the  Pro|^atp^ Court  of  the  county  of ,  with  the  seal 

of  the  court  affixed,  the  day  of  ,  A.D.  18 — .     (Seal.)    By 

order  of  the  court,  G.  H.,  clerk. 

Seal,  162. 
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Chap.  Ill,  Art.  III.]  LETTERS  OF  ADMINISTRATION,   EtO.        §§  1362-1365 

1362.  (71.)  Letters  of  administration  must  be  signed  by  the  clerk,  under      A 
the  seal  of  the  coart,  and  substantially  in  the  following  form :   State  of       . 

California,  County  of .     C.  D.  is  hereby  appointed  administrator  of    /n  ^  0 

the  estate  of  A.  B.^  deceased.     (Seal.)    Witness,  G.  H.,  clerk  of  the  ^cp- 

lifiJke  Court  of  the  county  of  ,  with  the  seal  thereof  affixed,  the 

day  of ,  A.D.  18 — .    By  order  of  the  court,  G.  H.,  clerk. 

Seal,  152. 

AKTICLE  in. 

LETTEB8  OF  ADMINIBTBATION,  TO   WHOM   AKD  THE   OBDEB  IN   WHICH  THET  ABE  OBANTED. 


Sec  1368.  When   minor   entitled,  who   ap- 
pointed administrator. 

1369.  Who  are  incompetent  to  act  as 

administrators. 

1370.  Married  woman  not  to  be  adminis- 

tratrix. 


rl 


Sec.  1365.  Order  of  persons  entitled  to  ad- 
minister. Partner  not  to  ad- 
minister. 

1366.  Preference  of  persons  equally  en- 

titled. 

1367.  In  discretion  of  court  to  appoint 

administrator,  when. 

1365.  Administration  of  the  estate  of  a  person  dying  intestate  must  be  / 

granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned,  and 
they  are  respectively  entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he 
or  she  may  request  to  have  appointed; 

2.  The  children;  i         $  ises.     (Appendix.)    Aft^  » mentioned." SrdUne.  insert 

3.  The  father  or  mother;  >  ***®  relatiree  of  the  deceased  being  entiUed  to  ftiminister  only 
4  The  brothers*  ^^^^  ^^^^  '"  entiUed  to  uucceed  to  his  pewonal  e»tate  or 
k'  rpi,       •  J.        .    '                          Bome  portion  thereof,    [In  effect  May  31,  ld78.  J 

o.  JLue  sisters;  ^ 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  tlie  estate; 

8.  The  public  administrator; 

9.  The  creditors; 

10.  Any  person  legally  competent^ 
If  the  decedent  was  a  member  of  a  partnership  at  the  time  of  his  decease, 

the  surviving  partner  must  in  no  case  be  appointed  administrator  of  his 

estate.     [Approved  and  took  effect  March  31,  1876.] 

Hiuband  and  wife.    The  wife's  interest  a  creditor  desired  to  administer,  and  other 

in  the  community  property  is  not,   on  her  creditors  requested  the  court  to  appoint  the 

death,  the  subject  of  administration.    C,  C,  public  administrator,  it  was  within  the  discre- 

1401;  Packard  v.  Arrellanes,  17  CaL  636.  tionary  power  of  the  court  to  appoint  the  pub- 

«,  _^    *  *-i        ^^.   -  ^      .  .        ^, .       lie  administrator.  Be  Doak,  46  Cal.  673. 

Next  of  kin  entitled  to  share,  eto.    This 

means  the  next  of  kin  capable  of  inheriting,  Wlien  letters  of  administration  not  re- 

or  who  would  be  entitled  to  distribution  if  quired.     By  act  approved  February  18,  1874, 

there  were  no  nearer  kmdred.   Anderwm  v.  ^^^  ^^ich  took  effect  immediately  (p.    132, 

Potter,  5  Cal.  64.  Stats.    1873-4),    the    surviving   husband    or 

Partner.     The  proviso  extends  to  aU  the  f^^.  ^^  *7  deceased  person,  or  if  no  bus- 

seveiul  classes  of  ^rsons  to  whom  adminis-  ^^^^  ^""/'^f. ^, ^''''''«'  ^^f!"  *?^  "^^^^.^^  ^? 
tnitfon  may  be  granted,  and  not  only  to  the  f  ^'^^/^  decedent,  may,  without  nrocunng  let- 
persons  embracid  within  the  tenth  class.  *«^,^^  administration,  collect  of  any  sa^ngs 
Kerefore  where  the  brother  of  deceased  is,  ^^^  any  sum  which  said  deceased  may  have 
i.  u-  A^  ♦L  i,:«  *...*f»^*  K^  «,«Tr  «^+  v^  o^  left  on  a  deposit  m  such  bank,  at  the  time  of 
at  his  d^ath,  h^rtner^^i^^^  hisorherde!ith;  provided  saiddeposit  shall  not 
mmistrator.  ComeU  v.  QalUxgher,  16  CaL  367.  ^^^^^  ^^^  sum  of  three  hundred  dollars.    S.  1. 

Inoompetent  persons,  1369-1370.  Any  savings  bank,  upon  receiving  an  affida- 

vit stating  that  said  depositor  is  dead,  and 

Pabllo  administrator.  Creditors.  Prior  that  affiant  is  the  surviving  husband  or  wife, 
to  the  amendments  of  1876,  the  creditors  as  the  case  may  be,  or  stating  that  decedent 
stood  eighth,  and  the  public  administrator  left  no  husband  or  wife,  and  that  affiant  is  the 
ninth,  in  this  section.     It  was  held  that  where     next  of  kin  of  said  decedent  and  entitled  to 

32  497 


§§  1366-1371      Petition  for  Administration,  Etc.  [P^^t  hi,  title xi, 


in  this  act,  shall  be  deemed  guilty  of  perjury. 
S.  3. 

Administrator  de  facto.  The  reco^ition 
by  the  Probate  Court  of  a  person  acting  aa 
administrator,  but  who  has  not  qualified,  etc, 
been  appointed,  does  not  make  him  admin- 
istrator de  facto.  Pryor  v.  Downey,  60  CaL 
388. 


distribution,  and  that  the  whole  amount  that 
decedent  left  on  deposit  in  any  or  all  sav- 
ings banks  or  bank  of  deposit  m  this  State 
does  nut  exceed  the  sum  of  three  hundred 
dollars,  may  pay  to  said  affiant  any  deposit  of 
said  decedent,  if  the  same  does  not  exceed  the 
sum  of  three  hundred  dollars,  and  the  receipt 
of  such  affiant  shall  be  a  sufficient  acquittance 
therefor.  S.  2.  Any  person  who  shall  make  a 
false  affidavit  in  regard  to  the  matters  specified 

1366.  (53.)  Of  several  persons  claiming  and  equally  entitled  to  admin- 
ister, m^es  must  be  preferred  to  females,  and  relatives  of  the  whole  to 
those  of  the  half  blood. 

1367.  (54.)  When  there  are  several  persons  equally  entitled  to  the  admin-' 
istration,  the  court  may  grant  letters  to  one  or  more  of  them;  and  when  a 
creditor  is  claiming  letters  the  court  may,  in  its  discretion,  at  the  request 
of  another  creditor,  grant  letters  to  any  other  person  legally  competent. 

Rosa  Pacheco  and  Penniman  were  entitled  to 


Joint  admlniatrators.  These  are  invested 
with  the  same  authority  as  co-executors,  and, 
like  them,  are  regarded,  in  law  as  one  petsdu. 
The  acts  of  one  of  them  are  deemed  to  be  the 
acts  of  all.  WUlisy.  Farley,  24  CaL  501;  Gage 
V.  Johnson,  1  McCord,  492;  and  see  1355,  ante. 
Where  the  Supreme  Court  decided  that  both 


be  appointed  administrators  and  Rosa  Pacheco 
died,. it  was  held  there  was  no  tenable  ob- 
jection to  carrying  the  jud^ient  into  effect  by 
the  appointment  of  Penniman.  Be  Pacheco, 
29  Cal  226. 


1368.  (57.)  If  any  person  entitled  to  administration  is  a  minor,  letters 
must  be  granted  to  his  or  her  guardian,  or  any  other  person  entitled  to  let- 
ters of  administration,  in  the  discretion  of  the  court. 

1369.  (55.)  No  person  is  competent  to  serye  as  administrator  or  admin- 
istratrix who,  when  appointed,  is : 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

8.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the, 
trust  by  reason  of  drunkenness,  improyidenee,  or  want  of  understanding 
or  integrity. 

GtoneraUy.     The  court  has  no  discretion  to* " 
exclude  a  person,  except  for  some  of  the  speci- 
fied causes.    Re  Pacheco,  23  CaL  478;  Coope 
V.  Lotaerre,  1  Barb.  Ch.  45. 


"Want  of  imdermtandlng.  Great  ^e,  and 
inability  to  read  or  write,  or  to  speak  English, 
do  not  show  any  want  of  understanding.  Be 
Pacheco,  23  Cal.  478. 


1370.  (56.)  A  married  woman  must  not  be  appointed  administratrix. 
When  an  unmarried  woman  appointed  administratrix  marries,  her  au- 
thority is  extinguished. 

Married  woman  executrix,  1352. 

ARTICLE  IV. 

PEirnON  FOB  LETTEBS,  A.m)  ACTION  THEBEON. 


Sec.  1371.  Applications,  how  made. 

1372.  W  hen  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 


Sec.  1377.  Grant  to  any  applicant. 

1378.  What  i>roofs  must  he  made  htfors 

granting  letters  of  administra- 
tion. 

1379.  Letters  may  be  granted  to  others 

than  those  entitled. 


1371.  (58.)  Petitions  for  letters  of  administration  must  be  in  writing, 
signed  by  the  applicant  or  his  counsel,  and  filed  with  the  clerk  of  the 
court,  stating  the  facts  essential  to  giye  the  court  jurisdiction  of  the  case, 
and  when  known  to  the  applicant,  he  must  state  the  names,  ages,  and  resi* 
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1  this  act,  shall  be  deemed  gailty  of  perjury. 


Adminlibator  d«  faoto.  The  reco^ition 
by  the  Probate  Court  of  a  peraon  acting  as 
administrator,  but  who  has  not  qualified,  etc, 
been  appointed,  does  not  make  faim  adniin- 
istrator  de  faOo.    Pryor  v,  Iknpne]/,   60  Cal, 


dietributioD,  and  that  the  whole  amount  that 
decedent  left  on  deposit  in  aiiv  or  all  sav- 
ings Imnks  or  bank  of  deposit  in  this  State 
does  uut  exceed  the  aum  of  three  hundred 
dollars,  niiiy  pay  to  said  affiant  any  deposit  of 
taid  decedent,  if  the  same  does  not  exceed  the 
BuiDof  three  hundred  dollars,  and  the  receipt 
of  such  affiant  shall  be  a  sufficient  acquittance 

therefor.  S.  2.     Any  pereoii  who  fllnill  make  a     „ 

false  affidavit  in  regard  to  the  mattere  specified 

1366.  (53.)  Of  several  persons  claimiug  and  equally  entitled  to  admin- 
ister, m^es  must  be  preferred  to  females,  and  relatives  of  tlie  whole  to   J. 
those  of  the  half  blood. 

1367.  (54.)  When  there  are  several  persons  equally  entitled  to  the  admin- ■'"V^ 
istration,  the  court  msiy  grant  letters  to  one  or  more  of  them;  and  when  a 
creiUtor  ia  claiming  letters  the  court  may,  in  its  discretion,  at  the  request 

of  another  creditor,  grant  lettors  to  any  oilier  person  legally  competen: 


Joint  odinlDlatratoia.  ..,„,  ...„  ..,.^„,.,. 
Jritli  the  same  autliority  as  co-esecutors,  and, 
like  them,  are  regarded  in  law  ax  one  peno'a. 
Tlie  acts  ii(  one  of  them  are  deemed  to  be  tlio 
--'aof  all.    WillUy.  Fnrley,  24Ca].  501  j  Gaye, 


RuiiiL  Pacheco  and  Penniinaa  were  entitled  to 
be ngipointedadministraloisand  Rof<a Pacheco 
died,  it  was  held  there  was  no  tenable  ob- 
jcfHoii  to  carrying  the  judpnent  intoefTccthy 
thi'  appointment  of  Pemuman.  Re  Pacheto, 
29  Cal.  226. 


H 
3>i 


\ 


1368.  (57.)  If  any  person  entitled  to  administration  is  a  minor,  letters 
muKt  be  granted  to  bis  or  hergiiurdian,  or  any  other  person  entitled  to  let- 
ters of  administration,  in  the  discretion  of  theconrt. 

1369.  (5S.)  No  person  is  cornnptpnt,  fn  ac^r-va  no  D(im.T.!"t--ni. —  - — ^ 
istratrix  who,  when  appoii 

1.  Under  the  age  of  maji 

2.  Convicted  of  an  infan 

3.  Adjudged    by    the    COi  }  men.      N'o   person   is  competent  or   KKimd  k 
tniSt  by  reason  of   druuket              admiui«iraloi-  ur  ulmimiitrsuix,  who  IS— 

or  integrity.  ^;   ^.^^  _  ;,„„«>jBr«i<ie»i "/  ift«  ■tate; 

'nriiiU  of  underst'indlaK,     ''t  3. 


t'adtr,- 


I     -Ij'IV 


:i  CaJ.  47& 
J370.  ,,-,(;.)  A  mar 
Uhvii  .til  iiiiinnrrir 
tiioriiy  isexlinjifu' 
Married  w 


ompeWnt  to  eiecnte  thf  in*" 
_3nueas,  improTiilenee.  M"" 
[In  effect  May  31,  18:8. 


Ill  must  not  be  appointed  administratrii. 
ijiuiiited   administratrix  marries,  her  an- 


ARTICLE  IV. 

ITtKS,  AMI   ACTION  THEBEOR. 


■.  1377.  Grant  to  any  applicant. 
1378.  What  proofs  must  be  made  Wo* 
granting  letters  of  administ* 

D  otben 


letters  of  lulministration  mnst  be  in  writing, 

bis  counsel,  and  filed  with  the  clerk  of  the 

lutiul  to  gi\o  the  conrt  juriadiction  of  the  case, 

ipUcant,  be  ranat  stal*  the  names,  ages,  aud  raw- 


Chap.  Til,  Art.  IV.]  Petition  for  Administration,  Etc.     §§  1372-1 378 

dence  of  the  heirs  of  the  decedent,  and  the  value  and  character  of  the 
property.  If  the  jurisdictional  facts  existed,  but  are  not  fully  set  forth 
in  the  petition,  and  are  afterwards  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent  proceedings  are  not 
void  on  account  of  such  want  of  jurisdictional  averments. 

Faots,  stating.  It  would  be  well  that  the  adminiBtration  in  preference  to  other  persons, 
petition  should  state  all  the  facts  upon  w^hich  Luc(X8  v.  Toddy  28  Cal.  186.  Orders  and  de- 
the  petitioner  relies  to  entitle  him  to  letters  of     crees  need  not  recite  the  facts,  1704. 


/ 


1873.  (60.)  When   a  petition  praying  for  letters  of  administration  is  .'         ' 


^     filed,  the  clerk  must^give  notice  thereof  by  causing  notices  to  be  posted 
LI     in  at  least  three  public  places  in  the  county,  one  of  which  must  be  at  the 
^        place  where  the  court  is  held,  coQiahiing  the  name  of  the  decedent,  the 
K'tfi  ^^™®  ^^  ^^  applicant,  and  the  taM^uiHlirtre wrt  at  which  the  application 
^^^  will  be  heard.     Such  notice  must  be  given  at  least  ten  days  before  the 
hearing. 
Publication  of  notioe,  1705. 
Clerk's  dutieB,  etc.,  262  n. 

1374.  (61.)  Any  person  interested  may  contest  the  petition,  by  filing 
written  opposition  thereto,  on  the  ground  of  the  incompetency  of  the 
applicant,  or  may  assert  his  own  rights  to  the  administration  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original  petition,  and 
the  court  must  hear  the  two  petitions  together. 

1375.  (62.)  On  the  hearing,  it  being  first  proved  that  notice  has  been 
given  as  herein  required,  the  court  must  hear  the  allegations  and  proofs 
of  the  parties,  and  order  the  issuing  of  letters  of  administration  to  the 
party  best  entitled  thereto. 

Attorney,  court  may  appoint  to  represent  party,  1718. 
Notice,  proof  of,  eto.,  1306  and  notes. 

1376.  (63.)  An  entry  in  the  minutes  of  the  court,  that  the  required 
proof  was  made  and  notice  given,  shall  be  conclusive  evidence  of  the  fact 
of  such  notice. 

Sntry  in  minatea.  An  entry  that  ''  on  insufficient.  Notice  of  the  time  and  place  is 
due  proof  of  posting  notice  of  t&e  time  and  not  all  that  is  required  by  1373.  Beckett  v. 
place  of  hearing  having  been  made,"  etc.,  was     Sehver,  7  Cal.  234. 

1377.  (64.)  Letters  of  administration  must  be  granted  to  any  applicant, 
though  it  appears  that  there  are  other  persons  having  better  rights  to  the 
administration,  when  such  persons  fail  to  appear  and  claim  the  issuing  of 
letters  to  themselves. 

3B78.  (65.)  Before  letters  of  administration  are  granted  on  the  estate 
of  any  person  who  is  represented  to  have  died  intestate,  the  fact  of  his 
dying  intestate  must  be  proved  by  the  testimony  of  the  applicant  or  oth- 
ers;- and  the  court  may  also  examine  any  other  person  concerning  the 
time,  place,  and  manner  of  his  death,  the  place  of  his  residence  at  the 
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time,  the  value  and  character  of  his  property,  and  whether  or  not  the 
decedent  left  any  will,  and  may  compel  any  person  to  attend  as  a  witness 
for  that  purpose. 

SubpcBnaa,  eto.,  1985-1997. 

1879.  (66.)  Administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  entitled  to  the  same,  at  the  written  request  of  the 
person  entitled,  filed  in  the  court.  When  the  person  entitled  is  a  non- 
resident of  the  State,  affidavits  or  depositions,  taken  ex  parte  before  any 


C      officer  authorized  by  the  1 
administer  oaths  out  of 
of  the  identity  of  the  pai 
lished  to  the  satisfaction 


e  to  take  acknowledgments  and 

(  1879.  Administration  may,  in  the  ditoretion  of  Vie  court 
be  granted  to  one  or^more  competent  persona,  although  not 
entitled  to  the  same,  at  the  written  request  of  the  person  en- 
titled, filed  in  the  court.    [In  effect  May  81, 1878. ] 

AffldavitB,  2009-2015.  DepoiMona  abroad,  2024-8.  x-hum^j , 

OeneraUy.    This  Bection  applies  only  in  case  of  a  vacancy.  Be  Carr,  25  Cal.  586. 


AETICLE  V. 

BEVOCATION  OF  LETTEB8  AND   PROCEEDINOS  THEREFOR. 


Sec.  1383.  Revocation  of  letters  of  adminis- 
tration. 
1384.  When  petition  filed,   citation  to 
issue. 


Sec.  1385.  Hearing  of  petition  for  revocation. 
1386.  Prior  rights  of  relatives  entitles 
them  to  revoke  prior  letters. 


J  1388.  (67.)  When  letters  of  administration  have  been  granted  to  anyf^^ 

person  other  than  the  surviving  husband  or  wife,  child,  father,  mother,  umm 
^.y   brother,  or  sister  of  the  intestate,  any  one  of  then^^ay  obtain  the  revo-i(MwV 
^C\^     cation  of  the  letters  and  .be  entitled  to  the  administration,  by  presenting  f^ 
to  the  Probate  Court  a  petition  praying  the  revocation,  and  ^at  letters  ^]^ 
of  administration  may  be  issued  to  him.*  /i/i<^>rt*--^/Cx4pe<<^i^  ^i^  c/t^  ft/nj 

May  be  iBsaed  to  him.    This  section  does        Incompetent  persons,  1369-1370. 

Revocation.     Granting    fresh   lettere  is       ,  V 
r  «g  a  revocation.    McCatUey  v.  Harvey,  iS       .'1 


( 


not  apply  to  a  case  >v'here  any  of  the  enume 
rated  persons  desire  letters  to  be  granted  to  a    per 
nominee  not  one  of   such  persons.  Be  Carr,     Cal.  505. 
25  Cal.  586;  and  see  1386. 


1384.  (68.)  When  such  petition  is  filed,  the  clerk  must,  in  addition  to 
the  notice  provided  in  section  1373,  issue  a  citation  to  the  administrator 
to  appear  and  answer  the  same  at  the  time  appointed  for  the  heariog. 

[Approved  March  24;  efiect  July  1,  1874.] 
Citation,  1707-1711. 

1385.  (69.)  At  the  time  appointed,  the  citation  having  been  duly  served 
and  returned,  the  court  must  proceed  to  hear  the  allegations  and  proob 
of  the  parties;  and  if  the  right  of  the  applicant  is  established,  and  he  is 
competent,  letters  of  administration  must  be  granted  to  him,  and  the  let- 
ters of  the  former  administrator  revoked. 


J 


1386.  (70.)  The  surviving  husband  or  wife,  when  letters  of  administra- 
tion have  been  granted  to  a  child,  father,  brother,  or  sister  of  the  intes- 
tate; or  any  of  such  relatives,  when  letters  have  been  granted  to  any  othdc  }  ] 
of  them,  may  assert  his  prior  right,  and  obtain  letters  of  administration, 
and  have  the  letters  before  granted  revoked  in  the  manner  prescribed  in 
the  three  preceding  sections. 
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Chap.  Ill,  Akt.  VI.] 


Oaths  and  Bond. 


§§  1387-1389 


ARTICLE  VI. 

OATHS  AND  BOND  OF  EXECUTORS  AND  ADMINI8TBATOBS. 


Sec  1387.  Administrator  or  executor  to  take 
oath.  Letters  and  bond  to  be 
recorded. 

Bond  of  administrators,  form  and 
re^uiremento  of. 

Additional  bonds,  when  required. 

Conditions  of  bonds. 

Each  or  more  than  one  adminis- 
trator to  give  separate  bonds. 

Several  recoveries  may  be  had  on 
same  bond. 

Bonds,  and  justification  of  sureties 
on.     Must  be  approved. 

Citation  ^and  requirements  of 
judge  on  deficient  bond.  Ad- 
ditional security. 

Right  ceases,  when. 

When  bond  may  be  dispensed  with. 

Petition  showing  faihng  sureties 
and  asking  for  further  bonds. 


138a 

1389. 
1390. 
1391. 

1392. 

1393. 

1394. 


1395. 
1396. 
1397. 


Sec.  1398.  Citation  to  executor,  etc.,  to  show 
cause  against  such  application. 

1399.  Further  security  may  oe  ordered. 

1400.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor, 

etc. 

1402.  Further  security  ordered  without 

application  of  party  in  interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  for- 

feits letters. 
Applications  to  be  determined  out 
of  term  time. 


1406. 
[1407. 


Sureties  on  bond  to  jfjuv  in  money 
or  currency  in  which  principal 
is  liable.  ] 


5 


1387.  (72.)  Before  letters  testamentary  or  of  administration  are  issued 
to  the  executor  or  administrator,  he  must  take  and  subscribe  an  oath 
before  some  officer  authorized  to  administer  oaths,  that  he  will  perform, 
according  to  law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary  and  of  adminis- 
tration issued  to,  and  all  bonds  executed  by  executors  or  administrators, 
with  the  affidavits  and  certificates  thereon,  must  be  forthwith  recorded  by 
the  clerk  of  the  court  having  jurisdiction  of  the  estates,  in  books  to  be 
kept  by  him  in  his  office  for  that  purpose. 

1388.  (73.)  Every  person  to  whom  letters  testamentary  or  of  administra- 
tion are  directed  to  issue,  must,  before  receiving  them,  execute  a  bond  to^^  iJu^i 
the  State  of  California,  with  two  or  more  sufficient  sureties,  to  be  ap- (;^,,^V  re- 
proved by  the  proMtejj"^g*^  ^^"  form,   the  bond  must  be  joint  and        i 
several,  and  the  penalty  must  not  be  less  than  twice  the  value  of  the  per-  t.  ( 1^*^ 
Bonal  property,  and  twice  the  probable  value  of  the  annual  rents,  profits, 
and  issues  of  the  real  property  belonging  to  the  estate,  which  values  must 
be  ascertained  by  the  pr9batQ  judge,  by  examining  on  oath  the  party 
applying,  and  any  other  persons. 


t  '•< 


Ohamben,  judge  may  approve  bond  at, 
167. 


1390.    Bond  where  two  or  more  executors, 
etc.,  1391. 

Undertaking  generaUy,  941  n. 

Party  beneficiaUy  interested  may  sne, 

367  and  notes;  1392. 


Bond,  667  n.     When  no  bond  required, 
1396.     If  it  is  payable  to  the  "  The  People  of 
the  State  of  California,"  that  is  sufficient. 
Tevis  V.  RandaUf  6  Cal.  635.     Kind  of  monev        Appeal.     This  bond  stands  in  the  place  of 
payable  under  bond,  1407.  Condition  of  bond^     ^n  undertaking  on  appeal,  970. 

1389.  (73.)  The  probata  judge  must  require  an  additional  bond  when- 
^)         ever  the  sale  of  any  real  estate  belonging  to  an  estate  is  ordered  by  him ; 
J         but  no  such  additional  bond  must  be  required  when  it  satisfactorily 
fy^  r    appears  to  the  court  that  the  penalty  of  the  bond  given  before  receiving 
l5^  &^etters,  or  of  any  bond  given  in  place  thereof,  is  equal  to  twice  the  value 
of  the  personal  property  remaining  in,  or  that  will  come  into,  the  posses- 
sion of  the  executor  or  administrator,  including  the  annual  rents,  profits, 
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and  issues  of  real  estate,  and  twice  the  probable  amount  to  be  realized  on 
the  sale  of  the  real  estate  ordered  to  be  sold. 

Money,  kind  o^  payable  under  bond,  1407. 

1390.  (73.)  The  bond  must  be  conditioned  that  the  executor  or  admin-    -^ 
istrator  shall  faithfully  execute  the  duties  of  the  trust  according  to  law.  *.  .v^la 

The    refusal  of   an  administrator  to  pay     be  no  breach  of  the  conditions  of  the  bond.  * 

money  into  court  when  ordered,  was  held  to      WUUon  v.  Hernandez^  5  Cal.  443. 

1391.  (74.)  When  two  or  more  persons  are  appointed  executors  or  ad- 
ministrators, the  jjjp^^tjf  judge  must  require  and  take  a  separate  bond 
from  each  of  them. 


A 


i) 


i 


1392.  (75.)  The  bond  shall  not  be  void  upon  the  first  recovery,  but  may 
be  sued  and  recovered  upon  from  time  to  time,  by  any  person  aggrieved, 
in  his  own  name,  until  the  whole  penalty  is  exhausted.  .« 

Party  beneficiaUy  interested  to  sue,  367  and  notes.  '    ^ 

Joinder  of  defendants,  383. 

Money,  kind  of,  payable  under  bond,  1407. 

1393.  (76.)  In  all  cases  where  bonds  or  undertakings  are  required  to  be 
given,  under  this  Title,  the  sureties  must  justify  thereon  in  the  same 

^  manner  and  in  like  amounts  as  required  by  section  1057  of  this  Code,  and 
/  k^^  *^®  certificate  thereof  must  be  attached  to,  and  filed  and  recorded  with 
'  the  bond  or  undertaking.     All  such  bonds  and  undertakings  must  be  ap- 

proved by  the  gjig^atgjudge  before  being  filed  or  recorded. 

Sureties,  qualification,  eto.,  1057  and  notes;  and  see  1304. 

1394.  (76.)  Before  the  ptobtta  judge  approves  any  bond  required  under 
this  Title,  and  after  its  approval,  he  may,  of  his  own  motion,  or  upon  the 
motion  of  any  person  interested  in  the  estate,  supported  by  affidavit  that 
the  sureties,  or  some  one  or  more  of  them,  are  not  worth  as  much  as  they 

^  have  justified  to,  order  a  citation  to  issue,  requiring  such  sureties  to 
\y  appear  before  him,  at  a  designated  time  and  place,  to  be  examined  touch- 
O  ing  their  property  and  its  value;  and  the  judge  must,  at  the  same  time, 
cause  a  notice  to  be  issued  to  the  executor  or  administrator,  requiring  his 
appearance  on  the  return  of  the  citation,  and  on  its  return  he  may  ex- 
amine the  sureties  and  such  witnesses  as  may  be  produced,  touching  the 
property  of  the  sureties  and  its  value;  and  if  upon  such  examination  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require  sufficient  addi- 
tional security.     [Approved  March  24;  effect  July  1,  1874.] 

Citations,  notices,  etc.,  1707-1711;  1010        Time.     Judge  may  fix  time  within  which 
et  seq.  additional  security  is  to  be  given,  1395. 

1395.  (76.)  If  sufficient  security  is  not  given  within  the  time  fixed  by   >^ 
the  judge's  order,  the  right  of  such  executor  or  administrator  to  the  ad-     \    . 
ministration  shall  cease,  and  the  person  next  entitled  to  the  administra-  . 
tion  on  the  estate,  who  will  execute  a  sufficient  bond,  must  be  appointed    '  -^   i 
to  the  administration. 

1396.  (77.)  When  it  is  expressly  provided  in  the  will  that  no  bond  shall 
be  required  of  the  executor,  letters  testamentary  may  issue,  and  sales  of   -. 
real  estate  be  made  and  confirmed  without  any  bond,  unless  the  court,  for    ^"^ 
good  cause,  require  one  to  be  executed;   but  the  executor  may,  at  any 
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time  afterwards,  if  it  appear  from  any  cause  necessary  or  proper,  be  re- 
quired to  file  a  bond,  as  in  other  cases.     [Approved  March  24;  effect  July  1, 1874.  ] 

1397.  (78.)  Any  person  interested  in  an  estate  may,  by  verified  petition, 
^  represent  to  the  prpb^te  judge  that  the  sureties  of  the  executor  or  admin- 
I  Wf^strator  thereof  have  become  or  are  becoming  insolvent,  or  that  they  have 
•           removed  or  are  about  to  remove  from  the  State,  or  that  from  any  other 

cause  the  bond  is  insufficient,  and  ask  that  further  security  be  required. 

Seonrity,  insuffloient^    Court  may  take  action  of  its  own  motion,  1402. 
Term,  application  may  be  made  out  of,  140^,^-'^  ^  ^  •/ 

1398.  (79.)  If  tne  probate  judge^s  satisfied  that  the  matter  requires  in- 
j\     vestigation,  a  citation  must  be  issued  to  the  executor  or  administrator, 

J^     requiring  him  to  appear,  at  a  time  and  place  to  be  therein  specified,  to 

I  A  show  cause  why  he  should  not  give  further  security.    The  citation  must 

^ A I      be  served  personally  on  the  executor  or  administrator,  at  least  five  days* 

before  the  return  day.     If  he  has  absconded,  or  cannot  be  found,  it  may 

be  seiTed  by  leaving  a  copv  of  it  at  his  last  plac^  of  residence,  or  by  such 

publication  as  the  court  or jidge.may  order.  ICm^^^^^^^H^ 

atation,  1707-1711. 

Term,  application  may  be  made  out  of,  1406. 

1399.  (80.)  On  the  return  of  the  citation,  or  at  such  other  time  as  the' 
judge  may  appoint,  he  must  proceed  to  hear  the  proofs  and  allegations  of 
the  parties.  If  it  satisfactorily  appears  that  th^  security  is,  from-  any 
cause,  insufficient,  he  may  make  an  order  requiring  the  executor  or  ad- 
ministrator to  give  farther  security,  or  to  file  a  new  bond  in  the  usual 
form  within  a  reasonable  time,  not  less  than  five  days. 

Term,  application  may  be  made  out  of,  1406. 

.  1400.  (81.)  If  the  executor  or  administrator. neglects  to  comply  with  the 
order  within  the  time  prescribed,  the  judge  must,  by  order,  revoke  his 
letters,  and  his  authority  must  thereupon  cease. 

Term,  application  may  be  made  out  of,  1406. 

1401.  (82.)  When  a  petition  is  presented  praying  that  an  executor  or 
administrator  be  required  to  give  further  security,  or  to  give  bond,  where, 
by  the  terms  of  the  will,  no  bond  was  originally  required,  and  it  is  alleged, 
on  oath,  that  the  executor  or  administrator  is  wasting  the  property  of  the 
estate,  the  judge  may,  by  order,  suspend  his  powers  until  the  matter  can 
be  heard  and  determined. 

Term,  application  may  be  made  out  of,  1406. 

^  A  1402.  (83.)  When  it  comes  to  his  knowledge  that  the  bond  of  any  exec- 
(J^  titor  or  administrator  is,  from  any  cause,  insufficient,  the  probata  judge, 
I  r^l-/)  ^^^^^^  ^^7  application,  must  cause  him  to  be  cited  to  appear  and  show 

/  ^^^  cause  why  he  should  not  give  further  security,  and  must  proceed  thereon 
as  upon  the  application  of  any  person  interested. 

Term,  application  may  be  made  out  of,  1406. 

/^       1403.  (84.)  When  a  surety  of  any  executor  or  administrator  desires  to 
^jTii be  released  from  responsibility  on  account  of  future  acts,  he  may  make  ^^ 
I  i^  application  to  the  Probate  Court  or^udge^for  relief.    The  court  or  judge  Jl^<^^^ 
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mast  cause  a  citation  to  the  executor  or  administrator  to  be  issued,  and 
served  personally,  requiring  him  to  appear  at  a  time  and  place  to  be  therein 
specified,  and  to  give  other  security.  If  he  has  absconded,  left,  or  removed 
from  the  State,  or  if  he  cannot  be  found  after  due  diligence  and  inquiry, 
service  may  be  made  as  provided  in  section  1398. 

Citotlon,  1707-1711. 

Tenn,  application  may  be  made  out  of,  1406. 

1404.  (85.)  If  new  sureties  be  given  to  the  satisfaction  of  the  Judge, 
he  may  thereupon  make  an  order  that  the  sureties  who  applied  for  relief 
shall  not  be  liable  on  their  bond  for  any  subsequent  act^  default,  or  mis- 
conduct of  the  executor  or  administrator. 

Term,  application  may  be  made  out  of,  1406. 

1405.  (86.)  If  the  executor  or  administrator  neglects  or  refuses  to  give 
new  sureties,  to  the  satisfaction  of  the  judge,  on  the  return  of  the  citation, 
or  within  such  reasonable  time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  extension  of  time,  the 
court  or  judge  must,  by  order,  revoke  his  letters. 

Term,  application  may  be  made  out  of,  1406. 

1406.  (87.)  The  applications  authorized  by  the  nine^preceding  sections 
.^of  this  chapter  may  be  heard  and  determined  <ilM  on^uiwtime.    All  orders 

made  therein  must  be  entered  upon  the  minutes  of  the  court. 

1407.  The  liability  of  principal  and  sureties  upon  the  bond  of  any  exec- 
utor, administrator,  or  guardian,  is  in  all  cases  to  pay  in  the  kind  of  money 
or  currency  in  which  the  principal  is  legally  liable.     [Approved  March  24; 

eflfect  Julyl,  1874.] 

ARTICLE  Vn. 

SPECIAL  ADMINIBTRATORS  AlO)  THEIB  P0WEB8  AND  DX7TIS8. 


Sec.  1411.  special  administrator,  when  ap- 
pointed. 

1412.  Special  letters  may  be  issued  out 

of  term  time. 

1413.  Preference  given  to  persons  enti- 

tled to  letters. 

1414.  Special  administrator  to  give  bond 

and  take  oath. 


Sec.  1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of 

administration  are  granted, 
special  administrator's  powers 
cease. 

1417.  Special   administrator   to   render 

account. 


'7 
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1411.  (88,  95,  282.)  When  there  is  delay  in  granting  letters  testamentary 
or  of  administration,  from  any  cause,  or  when  such  letters  are  granted 
irregularly,  or  no  sulBScient  bond  is  filed  as  required,  or  when  no  applica- 
^■^  tion  is  mskde  for  such  letters,  or  when  an  administrator  or  executor  dies,  A/A/f^^^ 
/  /.O    oris  suspended  or  removed,  the.pjcobat^  judge^^must  appoint  a  special  u^^j  • 
I  ^        administrator  to  collect  and  take  charge  of  the  estate  of  the  decedent,  in*L^^i/u<l 
whatever  county  or  counties  the  same  may  be  found,  and  to  exercise  such  ^ 

other  powers  as  may  be  necessary  for  the  preservation  of  the  estate;  or  he 
may  direct  the  public  administrator  of  his  county  to  take  charge  of  the 
estate. 

Chaxnbeni.    This  may  be  done  at,  167.  >«^ 

^-^  ^  1412.  (89.)  The  appointment  may  be  made  ottt  of  town  time,  and  with- 
,  ^  iG  out  notice,  and  must  be  made  by  entry  upon  the  minutes  of  the  court. 
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specifying  the  powers  to  be  exercised  by  the  administrator.  Upon  snch 
order  being  entered,  and  after  the  person  appointed  has  given  bond, 
the  clerk  most  issue  letters  of  administration  to  snch  person,  in  conform- 
ity with  the  order. 

Oath  and  bond,  1387-1407. 

/L       ^ii^\i^^  I^  making  the  appointment  of  a  special  administrator, 

t(^  testamentary  or  of  administration,  but  no  appeal  must  be  allowed  from 
♦he  appointment. 

laettars  of  admlnlatxatlon,  to  whom  granted,  1365-1370. 


y     rihe^^TOBJ^j5"'judge  must  give  preference  to  the  person  entitled  to  letters 
fc  oMestamentary  or  c 
the  appointment. 

laettars  of  admlnlal 

0^       1414.  (91.)  Before  any  letters  ^^S&J%^^^'^^  special  administrator,  he 


1^ 


^^  must  give  bond  in  such  sum  as  the  .pEfl3S3tAjudge  may  direct,  with  sureties 
C^^^  to  the  satisfaction  of  the  judge,  conditioned  for  the  faithful  performance 
V  of  his  duties;  and  he  must  take  the  usual  oath  and  have  the  same  indorsed 

on  his  letters. 

Oath  and  bond,  1387-1407. 

1415.  (92.)  The  special  administrator  must  collect  and  preserve  for  the 

/executor  or  administrator,  all  the  goods,  chattels,  debts,  and  effects  of  the 
decedent,  all  incomes,  rents,  issues,  and  profits,  claims,  and  demands,  of 
fj  the  estate;  must  take  the  charge  and  management  of ,  enter  upon  and  pre- 
serve from  damage,  waste,  and  injury,  the  real  estate,  and  for  any  such  and 
all  necessary  purposes  may  commence  and  maintain,  or  defend,  suits  and 
other  legal  proceedings,  as  an  administrator;  he  may  sell  such  perishable 
property  as  the  Prn^af^  Court  may  order  to  be  sold,  and  exercise  such 
other  powers  as  are  conferred  upon  him  by  his  appointment,  but  in  no  case 
is  he  liable  to  an  action  by  any  creditor  on  a  claim  against  the  decedent. 

Neceaaary  pnrpoaea.  This  means  pur-  authority,  sella  stock  of  a  corporation  which 
poses  haying  in  view  the  enforcement  of  the  had  been  pled£^  to  the  deceased  in  his  lifetime 
substantial  rights  of  the  parties  entitled  to  the  as  a  security  n>r  a  loan,  and  receives  the  pro- 
benefits  of  the  estate,  or  to  have  its  assets  ap-  ceeds,  which  he  pays  over  to  executors  suose- 
plied  to  the  satisfaction  of  their  established  quently  appointed,  this  does  not  constitute  a 
claims,  and  includes  bringing  suit  under  1589.  conversion  by  the  estate,  so  as  to  enable  the 

pledgor  to  recover  the  eiiiianced  value  of  the 

Converaion    by  apeclal   adminiatrator.  stock  in  an  action  of  trover  against  the  ex- 

If  a  special  administrator  as  such,  without  ecutors.    Von  Schmidt  v.  Boum^  50  CaL  616. 

1416.  (93.)  When  letters  testamentary  or  of  administration  on  the 
estate  of  the  decedent  haye  been  granted,  the  powers  of  the  special  admin- 
istrator cease,  and  he  must  forthwith  deliver  to  the  executor  or  adminis- 
trator all  the  property  and  effects  of  the  decedent  in  his  hands;  and  the 
executor  or  administrator  may  prosecute  to  final  judgment  any  suit  com- 
menced by  the  special  administrator. 

1417.  (94.)  The  special  administrator  must  render  an  account,  on  oath, 
of  his  proceedings,  in  like  manner  as  other  administrators  are  required 
to  do. 

Aoconnt;  eto.,  1622  et  seq.  ' 
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ARTICLE  Vin. 

WILLS  FOUKP  AFTEB  LETTEBS  OF  ADMINISTBATIOK  GRANTED,    AND  HI80ELLANEOU8 

PBOVISIONS. 


Sec.  1423.  On  proof  of  will,  after  grant  of 
letters  of  administration,  letters 
revoked. 

1424.  Power  of  executor  in  such  a  case. 

1425.  Remaining  administrator  or  ex- 

ecutor to  continue  when  his  col- 
leagues are  disqualified. 

1426.  Who  to  act  when  all  acting  are 

incompetent. 


Sec.  1427.  Executor  or  administrator  may  re- 
sign, when.  Court  to  appoint 
successor.    Liability  of  outgoer. 

1428.  All  acts  of  executor,  etc,  valid 

until  his  power  is  revoked. 

1429.  Transcript  of  court  minutes  to  be 

evidence. 


14523.  (98.)  If,  after  granting  letters  of  administration  on  the  ground  of 
intestacy,  a  will  of  the  decedent  is  duly  proved  and  allowed  by  the  court, 
the  letters  of  administration  must  be  revoked,  and  the  power  of  the  ad- 
ministrator ceases,  and  he  must  render  an  account  of  his  administration 
within  such  time  as  the  court  shall  direct. 


Probate,  effect  at  If  an  administrator  is 
appointed  and  qualifies,  and  afterwards,  with- 
out his  removal  (a  will  having  been  found), 
another  person  is  appointed  administrator 
with  the  will  annexed,  and  qualifies,  the  lat- 


ter appointment  supersedes  the  former  admin- 
istration,  but  the  acts  of  the  administrator 
with  the  will  annexed  are  valid.  McCauUy  v. 
Harvey,  49  Cal.  497. 
Acoonnt,  1622  et  seq. 


1424.  (99.)  In  such  case,  the  executor  or  the  administrator  with  the  will 
annexed  is  entitled  to  demand,  sue  for,  recover,  and  collect  all  the  rights, 
goods,  chattels,  debts,  and  effects  of  the  decedent  remaining  unadminis- 
tered,  and  may  prosecute  to  final  judgment  any  suit  commenced  by  the 
administrator  before  the  revocation  of  his  letters  of  administration. 

1425.  (96.)  In  case  any  one  of  several  executors  or  administrators,  to 
whom  letters  are  granted,  dies,  becomes  lunatic,  is  convicted  of  an  infam- 
ous crime,  or  otherwise  becomes  incapable  of  executing  the  trust;  or  in 
case  the  letters  testamentary  or  of  administration  are  revoked  or  annulled, 
with  respect  to  any  one  executor  or  administrator,  the  remaining  executor 
or  administrator  must  proceed  to  complete  the  execution  of  the  will  or 
administration. 

1426.  (97.)  If  all  such  executors  or  administrators  die  or  become  incapa- 
ble, or  the  power  and  authority  of  all  of  them  is  revoked,  the  ^^xoh^M 

Q  Court  must  issue  letters  of  administration  with  the  will  annexed,  or  other- 
wise, to  the  widow,  or  next  of  kin,  or  others,  in  the  same  order  and  man- 
ner as  is  directed  in  relation  to  original  letters  of  administration.  The 
administrators  so  appointed  must  give  bond  in  the  like  penalty,  with  like 
sureties  and  conditions,  as  hereinbefore  require^  of  administrators,  and 
shall  have  the  like  power  and  authority. 

Adminiatratlon,  1365  et  seq. 
Oath  and  bond,  1387-1407. 

I  1427.  (100.)  Any  executor  or  administrator  may,  at  any  time,  by  writing, 

tjT        filed  in  the  ^xohsi^  Court,  resign  his  appointment,  having  first  settled  his 

.  C^O  ^<5counts  and  delivered  up  all  the  "estate  to  the  person  whom  the  court 

/  ^  u       shall  appoint  to  receive  the  same.     If,  however,  by  reason  of  any  delays 

t  in  such  settlement  and  delivering  up  of  the  estate,  or  for  any  other  cause, 

the  circumstances  of  the  estate  or  the  rights  of  those  interested  therein 
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require  it,  the  court  may,  at  any  time  before  settlement  of  accounts  and 
delivering  up  of  the  estate  is  completed,  revoke  the  letters  of  such  exec- 
utor or  administrator,  and  appoint  in  his  stead  an  administrator,  either 
special  or  general,  in  the  same  manner  as  is  directed  in  relation  to  orig- 
inal letters  of  administration.  The  liability  of  the  outgoing  executor  or 
administrator,  or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released,  or  affected,  by  such  appointment  or  resignation. 

Resignation.  A  resignation  is  not  a  matter     to  be  made  at  any  time  he  mav  choose.  Haynea 
absolutely  in  the  power  of  an  administrator,     y.  Meek8,  10  CaL  116;  20  CaL  310. 

1428.  (101.)  All  acts  of  an  executor  or  administrator,  as  such,  before 
the  revocation  of  his  letters  testamentary  or  of  administration,  are  as  valid, 
to  all  intents  and  purposes,  as  if  such  executor  or  administrator  had  con- 
tinued lawfully  to  execute  the  duties  of  his  trust. 

Executor  de  son  tort^  An  executor  de  wn  could  not  by  such  payments  place  himself  in 

tort  was  regarded  by  the  common  law  as  an  the  position  of  a  creditor  of  tne  estate.  De  la 

intermeddler  and  a  wrongdoer.     He  had  no  Ouerra  v.  Packard,  17  Cal.  192.    No  man  can 

rights,  and  payments  made  by  him  over  and  be  an  executor  de  9on  tort  in  regard  to  land,  and 

above  the  value  of  the  assets  which  came  probably  there  is  no  such  thing  under  our 

into  his  hands  were  entirely  voluntary.     He  law.  Pryw  v.  Downey,  50  CaL  3&. 

1429.  (102.)  A  transcript  from  the  minutes  of  thd  court,  showing  the 
appointment  of  any  person  as  executor  or  administrator,  together  with  the 
certificate  of  the  clerk,  under  his  hand  and  the  seal  of  his  court,  that  such 
person  has  given  bond  and  been  qualified,  and  that  letters  testamentary 
or  of  administration  have  been  issued  to  him  and  have  not  been  revoked, 
shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 


ARTICLE  IX. 

DISQUAUFIGATION   OF  JUnOEB  AND   TKANSFERS   OF  ADMIinSTKATOBS. 


Bec.  1430.  When  iudge  not  to  act. 

1431.  Judge  heing  disqualified,  proceed- 
ings to  be  transferred,  and 
where. 


Sec.  1432.  Transfer  not  to  change  right  to 
administer.     Retransfer,    how 
made. 
1433.  When  proceedings  to  be  returned 
to  onginal  coiui;. 


1430.  (103.)  No  Probate  Court  shall  admit  to  probate  any  will,  or 

grant  letters  testamentary  or  of  administration,  in  any  case  whfire  the 

y-    judge  thereof  is  interested  as  next  of  kin  to  the  decedent,  or  as  a  legatee 

or  devisee  under  the  will,  or  when  he  is  named  as  executor  or  trustee  in 

^Y?the  will,  or  is  a  witness  thereto,  or  is  in  any  other  manner  interested  or 

C^  disqualified  from  acting. 

Disqnftlffloation  of  jndge,  170. 


1  1431.  (104.)  When  a  petition  is  filed  in  the  VjsHn^  Court,  praying  for    Kju  i  ^ 

JV     admission  to  probate  of  a  will^  or  for  granting  letters  testamentary  or  of         ^k^^, 
^■^^        administration,  or  when  proceedings  are  pending  in  the  Probate  Court  for  ^  *  *  ^  it   * 

(I  jr^rthe  settlement  of  an  estate,  and  the  presiding  judge  of  the  court  is  dis-  \' 
O  ^  qualified  to  act  from  any  cause,  upon  his  own  or  the  motiou  gf  any  person 
interested  in  the  estate,  he  must  make  an  order  transferring  the  proceed- 
ing to  the  Prolmte  Court  of  an  adjoining  county;  and  the  clerk  of  the 
court  ordering  {Ee  transfer  must  transmit,  to  the  clerk  of  the  court  to 
which  the  proceeding  is  ordered  to  be  transferred,  a  certified  copy  of  the 
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order,  and  all  the  papers  on  file  in  his  office  in  the  proceeding;  and  theie- 
after  the  P^olMHie  Court  to  which  the  proceeding  is  transferred  shall 
exercise  the  same  authority  and  jurisdiction  oyer  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had  original  juris- 
diction of  the  estate. 

Change  of  place  of  trial,  1313  n. 

1432.  (104.)  The  transfer  of  a  proceeding  from  one  court  to  another, 
as  provided  for  in  the  preceding  section,  shall  not  affect  the  right  of  any 

3        person  to  letters  testamentary  or  of  administration  on  the  estate  trans- 
?      f erred,  but  the  same  persons  are  entitled  to  letters  testamentary  or  of 
.  Q  administration  on  the  estate  in  the  order  hereinbefore  provided.     If,  be- 
H.     fore  the  administration  is  closed  of  any  estate  so  transferred,  as  herein 
Yv       provided,  another  ju^son  is  elected  or  appointed,  and  qualified,  as  -pesiMA 
^       jiidge  of  the  cou»^  wherein  such  proceeding  was  originally  commenced, 
who  is  not  disqualified  to  act  in  the  settlement  of  the  estate,  and  the 
.causes  for  which  the  proceeding  was  transferred  no  longer  exist,  any  per- 
son interested  in  the  estate  may  have  the  proceeding  returned  to  the  court 
from  which  it  was  originally  transferred,  by  filing  a  petition  setting  forth 
these  facts,  and  moving  the  court  therefor. 

1433.  (104.)  On  hearing  the  motion,  if  the  facts  required  by  the  pre- 
ceding section  to  be  set  out  in  the  petition  are  satisfactorily  shown,  and  it 
further  appears  to  the  court  that  the<  convenience  of  parties  interested 

A  would  be  promoted  by  such  change,  the  judge  must  make  an  order  trans- 
/  vi  f erring  the  proceeding  back  to  the  Byobaio  Court  where  it  was  originally 
(  ^  commenced;  and  the  clerk  of  the  court  ordering  the  transfer  must  transmit 
to  the  clerk  of  the  court  in  which  the  proceeding  was  originally  com- 
menced a  certified  copy  of  the  order,  and  all  the  original  papers  on  file  in 
his  office  in  the  proceeding;  and  the  court  where  the  proceeding  was 
originally  commenced  shall  thereafter  have  jurisdiction  and  power  to 
make  all  necessary  orders  and  decrees  to  close  up  the  administration  of 
the  estate. 


\- 


ARTICLE  X. 

REMOVALS  AND   SUSPENSIONS  IK  OEBTAIN   OASES. 


Sec.  1436.  Suspension  of  powers  of  executor. 
1437.  Executor  to  have  notice  of  his  sus- 
pension, and  to  be  cited  to  ap- 
pear. 


Sec  1438.  Any  party  interested  may  appear 
on  hearing. 

1439.  Notice   to  absconding   executors 

and  administrators. 

1440.  May  compel  attendance. 


1436.  (281.)  Whenever  the  probate  judge  has  reason  to  believe,  from 

X        his  own  knowledge  or  from  credible  information,  that  any  executor  or  ad- 

^     ministrator  has  wasted,  embezzled,  or  misijianaged,  or  is  about  to  waste 

^/  f\  or  embezzle  the  property  of  the  estate  committed  to  his  charge,  or  has 

>y     committed  or  is  about  to  commit  a  fraud  upon  the  estate,  or  is  incompe- 

L,     tent  to  act,  or  has  permanently  removed  from  the  State,  or  has  wrongfully 

\       neglected  the  estate,  or  has  long  neglected  to  perform  any  act  as  such 

executor  or  administrator,  he  must,  by  an  order  entered  upon  the  minutes 

of  the  court,  suspend  the  powers  of  such  executor  or  administrator  until 

the  matter  is  investigated. 
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Negleot  by  executor,  eto.,  1626-7,  1630.     court  will  not  interfere  with  the  exercise  of 

his  discretion,  unless  there  has  heen  gross 

Suapensfon,  eto.  The  probate  judge  is  abuse.  DecFs  Est.  v.  Oherhe,  6  Cal.  669. 
the  general  supervisor  and  guardian  of  the  This  power  may  be  exercised  by  the  judge  at 
estates  of  deceased  persons,  and  the  appellate     chamoers,  167. 

1437.  (283.)  When  such  suspension  is  made,  notice  thereof  must  be 
given  to  the  executor  or  administrator,  and  he  must  be  cited  to  appear 
and  show  cause  why  his  letters  should  not  be  revoked.  If  he  fail  to  appear 
in  obedience  to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  revoked,  and  let- 
ters  of  admmistration  granted  anew,  as  the  case  may  require. 

Catatlon,  etc.,  1707-1711. 

1488.  (284.)  At  the  hearing,  any  person  interested  in  the  estate  may 
appear  and  file  his  allegations  in  writing,  showing  that  the  executor  or 
administrator  should  be  removed;  to  which  the  executor  or  administrator 
may  demur  or  answer,  as  hereinbefore  provided.  The  issues  raised  must 
be  heard  and  determined  by  the  court. 

Demur  or  answer  ae  hereinbefore  provided.   This  probahly  refers  to  1312,  ante. 

1489.  (285.)  If  the  executor  or  administrator  has  absconded  or  conceals 
himself,  or  has  removed  or  absented  himself  from  the  State,  notice  may 
be  given  him  of  the  pendency  of  the  proceedings  by  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 

1440.  (286.)  In  the  proceedings  authorized  by  the  preceding  sections 
of  this  Article,  for  the  removal  of  an  executor  or  administrator,  the  court 
may  compel  his  attendance  by  attachment,  and  may  compel  him  to  answer 
questions,  on  oath,  touching  his  administration,  and,  upon  his  refusal  so 
to  do,  may  commit  him  until  he  obey,  or  may  revoke  his  letters,  or  both. 

Contempt,  1209,  1219. 

CHAPTER  rV. 

OP  THE  INVENTOBT  AND  COLLECTION  OP  THE  EFFECTS  OP  DECEDENTS. 

Akticle  L  Inventory,  Appraisement,  and  Possession  of  Estate 1443-1453 

II.  Embezzlement  and  Surrender  of  Property  of  Estate 1458-1461 

ARTICLE  I. 

INVENTORY,   APPRAISEMENT,   AND   POSSESSION    OF    ESTATE. 


Sec.  1443.  Inventory  to  be  returned,  includ- 
ing the  homestead. 

1444.  Appraisement,  and   pay    of  ap- 

praisers. 

1445.  Oath  of  appraisers  and  inventory, 

how  maSl 

1446.  Inventory  to  account  for  moneys. 

If  all  money,  no  appraisement 
necessary. 

1447.  Effect  of  naming  a  debtor  execu- 

tor. 

1448.  Discharge   or    bequest   of    debt 

against  executor. 


Sec.  1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect 

of  administrator. 

1451.  Inventory  of  after-discovered  prop- 

erty. 

1452.  Administrator    and   executor   to 

possess  real  and  personal  estate. 

1453.  Executor  or  administrator  to  de- 

liver real  estate  to  heirs  or  dev- 
isees at  the  end  of  ten  months, 
unless  there  are  debts  to  be 
satisfied. 


jo        1443.  (106.)  Every  executor  or  administrator  must  make  and  return 

fJ^io  the  court,  i>(i  ilw/iruil  limn  afte^rhis  appointment,  a  true  inventory  and 
\v  /vtnBvCvx3/y)i^;rM^09 
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appraisement  of  all  the  estate  of  the  decedent,  including  the  homestead, 
if  any,  which  has  come  to  his  possession  or  knowledge. 

Chamberm,  judge  may  receive  inventories  at,  167. 

1444.  (106.)  To  make  the  appraisement,  the  Pgebato  Judge  or  Court 
must  appoint  three  disinterested  persons  (any  two  of  whom  may  act),  who 
are  entitled  to  receive  a  reasonable  compensation  for  their  services,  not  to 
exceed  five  dollars  per  day,  to  be  allowed  by  the  court  or  judge.  The 
appraisers  must,  with  the  inventory, file  a  verified  account  of  their  services 
and  disbursements.  If  any  part  of  the  estate  is  in  any  other  county  than 
that  in  FJUfihHgt^^^s  issued,  appraisers  thereof  may  be  appointed,  either 
by  the  pmme  judge  having  jurisdiction  of  the  estate  or  by  the  pgobate 
judge  of  such  other  county,  on  request  of  the  judge  having  jurisdiction. 

Appralaerm,  jurisdiction  to  appoint,  97;  may  be  appointed  in  chambers,  167. 
Homestead,  appxaialng,  etc.,  1474-1486. 

1445.  (107.)  Before  proceeding  to  the  execution  of  their  duly,  the  ap- 
praisers, before  any  olBScer  authorized  to  administer  oaths,  must  take  and 
subscribe  an  oath,  to  be  attached  to  the  inventory,  that  they  will  truly, 
honestly,  and  impartially  appraise  the  property  exhibited  to  them,  accord- 
ing to  the  best  of  their  knowledge  and  ability.     They  must  then  proceed 
to  estimate  and  appraise  the  property;   each  article  must  be  set  down 
separately,  with  the  value  thereof  in  dollars  and  cents,  in  figures,  opposite  ' 
to  the  articles  respectively;  the  inventory  must  contain  all  the  estate  of  the 
decedent,  real  and  personal,  a  statement  of  all  debts,  partnerships,  and    '^"\J 
other  interests,  bonds,  mortgages,  notes,  and  other  securities  for  the  pay-    ,     ,  i 
ment  of  money  belonging  to  the  decedent,  specifying  the  name  of  the 
debtor  in  each  security,  the  date,  the  sum  originally  payable,  the  indorse- 
ments thereon  (if  any),  with  their  dates,  and  the  sum  which,  in  the  judg- 
ment of  the  appraiser,  may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  must  show,  so  far  as  the  same  can  be  ascertained  by 

the  executor  or  the  administrator,  what  portion  of  the  property  is  com- 
munity property  and  what  portion  is  the  separate  property  of  the  decedent. 

1446.  (108.)  The  inventory  must  also  contain  an  account  of  all  moneys 
belonging  to  the  decedent  which  have  come  to  the  hands  of  the  executor 
or  administrator,  and  if  none,  the  fact  must  be  so  stated  in  the  inventory. 
If  the  whole  estate  consists  of  money,  there  need  not  be  an  appraisement, 
but  an  inventory  must  be  made  and  returned  as  in  other  cases. 

1447.  (109.)  The  naming  of  a  person  as  executor  does  not  thereby  dis- 
charge him  from' any  just  claim  which  the  testator  has  against  him,  but 
the  claim  must  be  included  in  the  inventory,  and  the  executor  is  liable  for 
the  same,  as  for  so  much  money  in  his  hands,  when  the  debt  or  demand 
becomes  due. 

1448.  (110.)  The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand 
of  the  testator  against  the  executor  named,  or  any  other  person,  is  not 
valid  against  the  creditors  of  the  decedent,  but  is  a  specific  bequest  of  the 
debt  or  demand.  It  must  be  included  in  the  inventory,  and,  if  necessary, 
applied  in  the  payment  of  the  debts.  If  not  necessary  for  that  purpose, 
it  must  be  paid  in  tks  same  manner  and  proportion  as  other  specific 
legacies. 
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1449.  (111.)  The  inventory  must  be  signed  by  the  appraisers,  and  the 
executor  or  administrator  must  take  and  subscribe  an  oath  before  an 
officer  authorized  to  administer  oaths,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has  come  to  his  knowl- 
edge and  possession,  and  particularly  of  all  money  belonging  to  the  dece- 
dent, and  of  all  just  claims  of  the  decedent  against  the  affiant.  The  oath 
must  be  indorsed  upon  or  annexed  to  the  inventory. 

1450.  (112.)  If  an  executor  or  administrator  neglects  or  refuses  to  re- 
turn the  inventory  within  the  time  prescribed,  or  within  such  further  time, 
not  exceeding  two  months,  which  the  court  or  judge  shall,  for  reasonable 
cause^  allow,  the  court  may,  upon  notice,  revoke  the  letters  testamentary 
or  of  administration,  and  the  executor  or  administrator  is  liable  on  his 
bond  for  any  injury  to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. 

1451.  (113.)  Whenever  property  not  mentioned  in  an  inventory  that  is 
made  and  filed,  comes  to  the  possession  or  knowledge  of  an  executor  or 
administrator,  he  must  cause  the  same  to  be  appraised  in  the  manner  pre- 
scribed in  this  Article,  and  an  inventory  thereof  to  be  returned  within 
two  months  after  the  discovery;  and  the  making  of  such  inventory  may  be 
enforced,  after  notice,  by  attachment  or  removal  from  office. 

Attachment,  etc.,  similar  power,  1440. 

1452.  (114.)  The  executor  or  administrator  is  entitled  to  the  possession 
Zfs  of  all  the  real  and  personal  estate  of  the  decedent,  and  to  receive  the  rents 

and  profits  of  the  real  estate,  until  the  estate  is  settled,  or  until  delivered 
I JT*"®^^®^  ^y  order  of  the  Probato  Court  to  the  heirs  or  devisees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and  fixtures  thereon, 
which  are  under  his  control.  The  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action  for  the  pos- 
session of  the  real  estate,  or  for  the  purpose  of  quieting  title  to  the  same, 
against  any  one  except  the  executor  or  administrator. 

Personal  estate.    If  an  executor  or  admin-  tor,  without  the  aid  of  1458,  against  any  per- 

istrator  has  ohtained  possession  of  a  note,  part  son  who  has  embezzled  or  alienated  the  per- 

of  the  estate,  no  matter  from  whom,  the  de-  sonal  property  of  the  estate;  that  section  aoes 

fendant  cannot,  in  an  action  brought  on  it,  not  give  a  new  right  of  action,  nor  a  new 

object  that  it  is  not  properly  in  his  custody,  remedy,  but  merely  increases  the  measure  of 

Lucas  V.  Todd,  28  Cal.  182.  damages.  Jakns  v.  ^NoUing,  29  Cal.  610.     The 

_  ,    .  . ,    .  executor  of  a  tenant  in  common  has  no  right 

IJxeoutor  or  administrator,  and  h^r,  re-  to  exclude  a  sur\'iving  co-tenant  from  the 

spective  nglits  of.     Executor's  powers,  1356  common  lands,  and  an  action  of  ejectment 

n. ;  to  bring  actions,  etc.,  1458,  1681  et  seq.  can  be  maintained  by  either  against  intru- 

When  Dossession  to  be  given  to  heirs,  etc.,  ders,  or  thev  may  sue  jointly,  at  their  election; 

1453.     In  suits  to  quiet  title  and  partition,  gee  381.  McLtran  v.  Benton,  31  CaL  33.    An 

executors,  etc.,  possession  is  that  of  heirs,  executor  or  administrator,  being  entitled  to 

1581.     The  property,  both  real  and  personal,  possession  of  the  real  estate  of  3ie  deceased, 

of  one  who  dies  without  disposing  of  it  by  may  {maintain  ejectment.   CuHis  v.  Htrrick, 

will,  passes  to  the  heirs  of  the  intestate,  sub-  14  CaL  117.    When  a  widow,  who  was  both 

ject  to  the  control  of  the  Probate  Court,  and  devisee  and  executrix,  married,  and  she  and 

to  the  possession  of  any  administrator  ap-  her  husband  then  deeded  the  land  devised,  it 

pointed  l>y  that  court  for  the  purposes  of  ad-  ^as  held  that  though  the  marriage  might 

ministration.  C.  C.  1384.   At  common  law  the  have  operated  as  a  revocation  of  the  letters 

title  vested  in  the  Jidministrator  by  relation  testamentary  (1352,  1370),  yet  there  was  an 

at  the  time  of  the  death  of  the  deceased;  and  unclosed  administration,  and  the  grantee  was 

under  the  system  in  force  here  the  adminis-  not  entitled  to  possession.  Chapman  v.  HoUis- 

trator's  control  of  the  property  extends  back  utr,  42  Cal.  462.    Suggestion  of  death  where 

to  the  same  point  of  time.     The  administra-  action  pending  at  death  of  deceased,  385  and 

tor  may,  therefore,  institute  action  in  his  own  notes. 
name,  1581  et  seq.    An  action  in  the  nature 
of  trover  maybe  brought  by  the  administra-       Partnership,  oommunity  property,  1585  n.    ^ 
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>1458.  (114.)  Unless  it  satisfactorily  appears  to  the  Pi'sbati  Court,  that 
the  rents,  issues^  and  profits  of  the  real  estate  for  a  longer  period,  are 
necessary  to  be  received  by  the  executor  or  administrator,  wherewith  to 
i  Q  pay  the  debts  of  the  decedent,  or  that  it  will  probably  be  necessary  to  sell 
I  Y)0      the  real  estate  for  the  payment  of  such  debts,  at  the  end  of  ten  month^  i 
f  from  tihf>  firflt  rnb^irfl,tinn  nf  the  notice  tn  CT^difaarij  the  court  must  direct 

the  executor  or  administrator  to  deliver  possession  of  all  the  real  estate 
to  the  heirs  at  law  or  devisees. 


ARTICLE  n. 

EMBF.ZZT«PntfENT  AlH)  SUBBENDEB  OF  PBOFEBTT  OF  THE  ESTATE. 


Sec.  1458.  Embezzling  estate  before  grant  of 
letters  testamentary. 
1459.  Citation  to  person  suspected   to 
have  embezzled  estate,  etc 


0 


Sec  1460.  Refusal  to  obey  citation,  penalty 
for  and  for  embezzlement.  May 
be  compelled  to  disclose  by  im- 

Srisonment.    Liable  for  double 
amages. 
1461.  Persons  intrusted  with  estate  of 
decedent  may  be  cited  to  accouBt. 

1458.  (116.)  If  any  person  before  the  granting  of  letters  testamentary 
or  of  administration,  embezzles  or  alienates  any  of  the  moneys,  goods, 
chattels,  or  effects  of  a  decedent,  he  is  chargeable  therewith,  and  liable  to 
an  action  by  the  execator  or  administrator  of  the  estate,  for  double  the 
value  of  the  property  so  embezzled  or  alienated,  to  be  recovered  for  the 
benefit  of  the  estate. 

Ezaoutora,  eto.,  power  to  sue,  1452,  1460,  1581  et  seq. 

Jj        1458.  (117.)  If  any  executor,  administrator^jorother  perscmjntei^sted 
I    in  the  estate  of  a  decedent,  complains  to  the  I^c2£2^udge,  tmoatnTthat 
any  person  is  suspected  to  have  concealed,  embezzled,  smuggled,  conveyed 
away,  or  disposed  of  any  moi^eys,  goods,  or  chattels  of  the  decedent,  or 
has  in  his  possession  or  knowledge,  any  deeds,  conveyances,  bonds,  con- 
tracts, or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose 
the  right,  title,  interest,  or  claim  of  the  ^^^^^^^^^^^tqja^^vreal  or  personal 
J^^^^  I    estate,  or  any  claim  or  demand,  or  any  last  will/fne  Jlirage  may  cite  such 
, »     person  to  appear  before  the  Prc4)ftt8  Court,  and  may  examine  him  on  oath 
I    '  ^         upon  the  matter  of  such  complaint.     If  such  person  is  not  in  the  county 
where  letters  have  been  granted,  he  may  be  cited  and  examined,  either 
before  the  Prol;>ate  Court  of  the  county  where  he  is  found,  or  before  the 
court  issuing  the  citation.     But  if  in  the  latter  case  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed  him  out  of  the 
estate. 

Citation,  etc.,  1707-1711. 

Juiiadiction  of  ooiirt  to  compel  the  production  of  title-deeds,  papere,  and  other  property 
of  estate,  97,  S.  8. 

1460.  (118.)  If  the  person  so  cited  refuses  to  appear  and  submit  to  an 
examination,  or  to  answer  such  interrogatories  as  may  be  put  to  him, 
touching  the  matter  of  the  complaint,  the  court  may,  by  warrant  for  that 
purpose,  commit  him  to  the  county  jail,  there  to  remain  in  close  custody 
until  he  submits  to  the  order  of  the  court,  or  is  discharged  according  to 
law.  If,  upon  such  examination,  it  appears  that  he  has  concealed,  embez- 
zled, smuggled,  conveyed  away,  or  disposed  of  any  moneys,  goods,  or 
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Chap.  V,  Art.  L]         FamILY  PROVISION:    HOMESTEAD.         §§  1461-1464 

chattels  of  the  decedent,  or  that  he  has  in  his  possession  or  knowledge, 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writings,  tending  to 
disclose  the  right,  title,  interest,  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  claim,  or  demand,  or  any  lost  will  of  the  decedent,  the 
Piiohftb^Conrt  may  make  an  order  requiring  sucli  person  to  disclose  bis 
knowledge  thereof  to  the  executor  or  administrator,  and  may  commit  him 
to  the  county  jail,  there  to  remain  until  the  order  is  complied  with  or  he 
is  discharged  according  to  law;  and  all  such  interrogatories  and  answers 
must  be  in  writing,  signed  by  the  party  examined,  and  filed  in  the .  ]^ca> 
•bftie  Court.  The  order  for  such  disclosure,  made  upon*such  examination, 
is  prima  facie  evidence  of  the  right  of  such  administrator  to  such  prop- 
erty in  any  action  brought  for  the  recovery  thereof;  and  any  judgment 
recovered  therein  must  be  for  double  the  value  of  the  property  as  assessed 
by  the  court  or  jury,  or  for  return  of  the  property,  and  damages  in  addi- 
tion thereto,  equal  to  the  value  of  such  property.  In  addition  to  the 
examination  of  the  party,  witnesses  may  be  produced  and  examined  on 

either  side.     [Approved  March  24;  effect  July  1,  1874.] 

1461.  (119.)  The^pMlaate  judge,^pon  the  complaint,  on  oath,  of  any 
executor  or  administrator,  may  cite  any  person  who  has  been  intrusted 
with  any  part  of  the  estate  of  the  decedent,  to  appear  before  such  court, 
and  require  him  to  render  a  full  account,  on  oath,  of  any  moneys,  goods, 
chattels,  bonds,  accounts,  or  other  property  or  papers  belonging  to  the 
estate,  which  have  come  to  his  possession  in  trust  for  the  executor  or 
administrator,  and  of  his  proceedings  thereon ;  and  if  the  person  so  cited 
refuses  to  appear  and  render  such  account,  the  court  may  proceed  against 
him  as  provided  in  the  preceding  section. 

atatton,  etc.,  1707-1711. 

CHAPTEB  V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILT,  AND  OF  THE  HOMESTEAD. 

Article  L  Of  the  Pkovision  for  the  Support  of  the  Family 1464-1470 

IL  Of  THE  Homestead 1474-1486 

ARTICLE  I. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILT. 


Sec.  1464.  Widow  and  minor  children  may 
remain  in  decedent's  house,  etc. 

1465.  All  property  exempt  from  execu- 

tion to  be  set  apart  for  use  of 
family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 


Sec  1468.  Property  set  apart,  how  appor- 
tioned between  widow  and  diil- 
dren. 

1469.  Estates  less  than  fifteen  hundred 

dollars  to  go  to  wife  and  child; 
those  less  than  three  thousand 
to  be  summarily  administered. 

1470.  When  all  property  to  go  to  chil- 

dren. 


^      fL      1464.  (120.)  When  a  person  dies  leaving  a  widow  or  minor  children, 

^■^   ^e  widow  or  children,  until  letters  are  granted  and  the  inventory  is 

/  4  ^/j^tumed,  are  entitled  to  remain  in  possession  of  the  homestead,  of  all  the 

f  O       -wearing  apparel  of  the  family,  and  of  all  the  household  furniture  of  the 
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decedent,  and  are  alsp 
to  be  allowed  by  the' 


A 


J 


'P  5XilJi!?^  feS  ?(®^^P%I^^®  provision  for  their  support, 

"Widow.     Except  as  provided  in  the  stat-  order  of  the   Probate   Court,    or   accordinir 

ute,   the  widow  has  no  right  in  or  control  to  the  provisions  of  the  will.    Jahns  v.  NoU- 

over  the  pergonal  estate  until  it  is  set  over  ing,  29  Cal.  513. 
to  her  by  the  executor  or  administrator,  by 

1465.  (121.)  Upon  the  return  of  the  inventory,  or  at  any  subsequent 

time  during  the  administration,  the  court  w  th»  probate  judge  may,  on 

f  J^A^  tis  own  motion  or  on  petition  therefor,  set  apart  for  the  use  of  the  surviv- 

[  intf husband  or  wife,  or  the  minor  children  of  the  decedent,  all  property 

'j>#      /  .>«^mpt  from  execution,  including  the  homestead  selected,  designated,  and 

j<*      recorded.     If  none  has  been  selected,  designated,  and  recorded,  the  judge 

or  the  court  must  select,  designate,  set  apart,  and  cause  to  be  recorded,  a 

homestead  for  the  use  of  the  persons  hereinbefore  named,  in  the  maimer 

provided  in  Article  II  [1474r-1486]  of  this  Chapter,  out  of  the  real  estate 

belonging  to  the  decedent. 


jSomestead.  The  judge  must  set  apart  the 
homestead,  the  word  *'may"  being  used  for 
"shall."  Re  BalUniine,  45  Cal.  696.  The 
order  must  be  recorded,  1486.  The  power  of 
testamentary  disposition  is  not  paramount, 
but  subordinate  to  the  authority  conferred 
upon  the  Probate  Court  to  appropriate  the 
property  for  the  support  of  the  family  of  the 
testator,  and  for  a  homestead  for  the  widow 
and  minor  child,  or  children,  as  well  as  for 
payment  of  debts.  The  homestead  is  to  be 
set  apart  in  pursuance  of  the  statute  in  force 
at  tlie  time  when  the  order  is  made,  and  the 
interest  of  the  widow,  etc.,  therein  is  decided 
by  the  same  statute.  Sulzbergtr  v.  Sulzberger, 
50  CaL  387.  Notwitlistandmg  the  repeals 
and  amendments  of  1474-1486,  post,  supposing 
that  no  *' manner"  is  provided  for  setting 
apart  the  homestead,  the  court  has  power 
to  set  it  apart  under  187,  ante.  The  home- 
stead may  i>e  set  apart  out  of  the  separate 
estate  of  the  husband.  Mawson  v.  Mawson, 
50  Cal.  541.  Where  no  homestead  has  been 
selected,  etc.,  before  the  decease,  the  statute 
does  not  provide  that  one  shall  be  set  apart 
free  from  all  incumbrances,  nor  declare  that 
the  order  shall  destroy  or  impair  any  lien  on 
the  property;  and  the  Probate  Court  may,  tf 
the  property  set  apart  is  incumbered,  and  can- 
not be  partitioned  without  material  injury, 
direct  it  to  be  sold  subject  to  tlie  liens,  and 
the  homestead  to  be  set  apart  out  of  the  pro- 
ceeds. Re  McCauley,  60  Cal.  544.  The  effect 
of  setting  it  apart  is  merely  to  relieve  the  prop- 
erty from  administration.  Re  Orr,  29  Cal.  101. 
As  to  the  effect  of  setting  apart  as  homestead 
property  subject  to  a  mortgage,  1493  n., 
p.  5*20.  If  the  homestead  ha«  been  recorded, 
etc.  (C.  C.  1237  et  seq%),  during  the  bfetime  of 
the  deceased,  tlie  Probate  Court  has  no  juris- 
diction to  determine  questions  resjiecting  it. 
The  District  Court  is  the  proper  tribunal.  Re 
Jam^s,  23  Cal.  417.  When  the  homestead 
has  been  set  apart,  it  ceases  to  be  a  i)art  of  the 
assets  of  the  estate,  and  neither  the  court  nor 
the  administrator  has  any  further  power  over 
it.  Re  Orr,  29  Cal.  104.  Both  in  the  Consti- 
tution and  in  the  Codes  the  word  homestead 
seems  to  be  used  in  the  ordinary  or  popular 
sense.     It  represents  the  dwelling-house  in 


which  the  family  reside,  wHith  the  usual  and 
customary  appurtenances,  including  outbuild- 
ings  of  every  kind,  necessary  or  convenient 
for  family  use,  and  lands  used  for  the  purpose 
thereof.  If  situated  in  the  country,  it  may 
include  a  garden  or  farm.  If  situated  in  a 
city  or  town,  it  may  include  one  or  more  lota, 
or  one  or  more  blocks.  In  either  case  it  is 
unlimited  by  extent  merely.  It  is  said  it 
need  not  be  a  compact  body,  but  may  be 
intersected  by  highway's,  streets,  or  alleys. 
Neither  is  it  circumscribed  by  fences  merely. 
In  respect  to  quantity,  by  itself  considered,  it 
is  unlimited,  whether  in  town  or  country. 
The  only  tests  are  use  and  value.  Whatever 
is  used — being  either  necessary  or  convenient 
— as  a  place  of  residence  for  the  family,  as  con- 
tradistinguished from  a  place  of  business, 
constitutes  the  homestead,  subject  to  the 
statutory'  limit  as  to  value.  If,  however,  it  is 
also  used  as  a  place  of  business  b^'  the  family, 
it  may  not,  therefore,  cease  to  be  a  homestead, 
if  it  would  be  necessary  or  convenient  for 
family  use,  independent  of  the  business.  If 
w^hat  is  actually  used  as  a  homestead  is  of 
greater  vahie  tlian  $5000,  the  excess  is  not 
nomestead.  (7.  C.  1237  et  seq. 

The  homestead  and  the  tests  by  which  it  is 
ascertained  are  the  same  whether  the  question 
arises  between  those  claiming  the  homestead 
or  one  of  them  and  a  vendee,  a  mortgagee,  a 
creditor  or  the  heirs  of  the  deceased  husband 
or  wife.  1465  does  not  define  ** homestead," 
and  a  resort  must  be  had  to  C.  C.  1237  etsoq., 
to  ascertain  w*hat  constitutes  it  Re  Delaney, 
37  Cal.  179-181;  Oreggv.  Boetwick,  33  Cal  2-20. 
It  was  held  that  property  held  as  partnership 
assets,  and  after  the  death  of  one  of  the  part- 
ners, assigned  to  his  estate  in  the  partition  of 
the  real  estate  of  the  firm,  could  not  be  set 
apart  by  the  Probate  Court  as  homestead. 
KingsUy  v.  KingsUy,  39  Cal.  665.  If  the 
widow  marries  again,  and  has  no  children  of 
the  former  marriage  under  her  control  when 
the  application  for  homestead,  or  family  al- 
lowance, is  made,  it  must  be  refused.  Re 
Roland,  43  Cal.  642.  The  homestead  under 
this  act  is  a  mere  reservation  out  of  the  prop- 
erty of  the  estate  for  the  benefit  and  use  of 
the  minor  children  as  well  as  the  widow,  1468. 
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Chap.  V,  Art.  I.]  FAMILY  PROVISION:    HOMESTEAD.  §§1466-1469 

Under  the  general  homestead  law,  the  home-  of  a  woman's  first  husband,  for  the  use  of  her- 

^'        stead  goes  to  the  wife  alone,  if  she  survives  self  and  her  minor  children,  does  not  estop 

her  husband,  and  her  children  by  a  former  her  from  claiming  a  homestead  out  of«the 

marriage  have  no   interest  in  it,  while  the  estate  of  her  second  husband.  Higgins  v.  Hig- 

children  of  her  la«t  marriage  would  have  no  ginSf  46  Cal.  265. 
interest  in  a  homestead  set  apart  from  the 

estate  of  her  first  husband.     Tlie  fact  that  ^        Attorney,  court  may  appoint  to  represent 

homestead  has  been'  set  apart  from  the  estate  party,  1718. 

.    A        1466.  (122.)  If  the  amount  set  apart  be  insufficient  for  the  support  of  yT!^^  ^^  ^ 
CX^   the  widow  and  children,  or  either,  the  Pjo'bftto  Court  or^judge^must  make-^  ^ 

^ft^P  such  reasonable  allowance  out  of  the  estate  as  shall  be  necessary  for  the 
•  maintenance  of  the  family,  according  to  their  circumstances,  during  the 

progress  of  the  settlement  of  the  estate;  which,  in  case  of  an  insolvent 
estate,  must  not  be  longer  than  one  year  after  granting  letters  testament- 
ary or  of  administration. 

Attorney,  court  may  appoint  to  represent  party,  1718. 

1467.  (123.)  Any  allowance  made  by  the  court  or  judge,  in  accordance 
with  the  provisions  of  this  Article,  must  be  paid  in  preference  to  all  other 
charges,  except  funeral  charges  and  expenses  of  administration;  and  any 
such  allowance,  whenever  made,  may,  in  the  discretion  of  the  court  or 
judge,  take  e£fect  from  the  death  of  the  decedent. 

1468.  (125.)  When  property  is  set  apart  for  the  use  of  the  family,  in 


accordance  with  the  provisions  of  this  chapter,  if  the  decedent  left  a  widow     jT 


A 

^^^^  or  surviving  husband,  and  no  minor  child,  such  property  is  the  property 

/  {   Lf^  ^^  ^®  widow  or  surviving  husband.     If  the  decedent  left  also  a  minor  child  g  c  r 
J  OO  ^-  or  children,  the  one-half  of  such  property  shall  belong  to  the  widow  or  f  ^  o/ 
surviving  husband,  and  the  remainder  to  the  child,  or  in  equal  shares  to 
the  children,  if  there  be  more  than  one.     If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or  children.     [Approved 

March  24;  effect  July  1,  1874.] 
"Widow's  share,  1470. 

y\      1469.  If,  upon  the  return  of  the  inventory  of  the  estate  of  an  intestate, 
^/•*Tlt  appears  that  the  value  of  the  whole  estate  does  not  exceed  the  sum  of  ^'^  - 
y  ^fteen  hundred  dollars,  th^  Bi>o1»»U  Court  must  appoint  a  day  for  the         -  '    , 
f  <y*  %Wiearing,  and  cause  notice  to  be  given  and  proceedings  had,  in  the  same  "^ 

manner  as  provided  in  1633,  1635  and  1638,  of  Article  II,  of  Chapter  X, 
jLgJ^  pf  Title  II  of  the  Code  of  Civil  Procedure,  relating  to  the  settlement  of 
f"^  ^.-IteCounts.  If,  upon  the  hearing,  the  court  finds  that  the  value  of  the 
£i  '  estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  the  probate  judge, 
by  a  decree  for  that  purpose,  must  assign  for  the  use  and  support  of  the 
widow  and  minor  child  or  children,  if  there  be  a  widow  or  minor  child; 
and  if  no  widow,  then  for  the  children,  if  there  be  any,  the  whold  of  the 
estate,  after  the  payment  of  the  expenses  of  his  last  illness,  iuneral  charges 
and  expenses  of  administration.  And  there  must  be  no  further  proceed- 
ings in  the  administration,  unless  further  estate  be  discovered;  and  when 
it  appears  on  the  return  of  the  inventory  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  three  thousand  dollars,  it  is  in  the  discretion 
of  the  Bfobfikte  Court  to  dispense  with  the  regular  proceedings,  or  any 
part  thereof,  prescribed  in  this  Title,  except  as  herein  provided,  J^nd  there 
must  be  had  a  summary  administration  of  the  estate,  and  an  order  of  dis- 
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Homestead. 


[Part  III,  Title  XI, 


tribution  thereof  at  the  end  of  six  months  after  the  issuing  of  letters. 
The  notice  to  creditors  must  be  given  to  present  their  claims  within  four 
months  after  the  first  publication  of  such  notice,  and  those  not  so  pre- 
sented are  barred,  as  in  other  cases.     [Approved  and  took  effect  February  15, 1876.] 

yy       1470.  (127.)  If  the  widow  has  a  maintenance  derived  from  her  own 
y^  property  equal  to  the  portion  set  apart  to  her  by  the  preceding  sections 
i\        of  this  Article,  the  whole  property  so  set  apart,  other  than  her  half  Ojt  the 
homestead,  must  go  to  the  minor  children. 


AETICLE  n. 


OF  THE  HGMESTEAI). 


L 


Sec.  1474.  Rights  of  survivor  to  homestead. 

1475.  Selected  and  recorded  homestead 

set  off  to  person  entitled.  Suh- 
sisting  liens  to  be  paid  by  sol- 
vent estate. 

1476.  Appraisers  to  carve  out  of   the 

orijzinal  exceeding  five  thousand 
doUars  in  value,  a  homestead, 
and  report  the  same. 

1477.  Report  of  the  appraisers.    Major- 

ity and  minority,  which  may  be 
confirmed. 

1478.  Day  to  be  set  for  confirming  or  re- 

jecting the  report  of  the  ap- 
praisers.   Appeal 

1479.  If  report  rejectee!,  other  .appraisers 

appointed.  If  again  rejected, 
partition  suit  to  be  brought. 
[Renealed  1874.] 

1480.  Instead  of  dividing  the  homestead, 

who  may  take  a  deed  thereof 
at  appraised  value.  [Repealed 
1874.] 


Sec.  1481.  If  no  homestead  is  selected  and  re- 
corded prior  to  death  of  dece- 
dent, one  may  be  petitioned  for. 
[Repealed  1874.] 

1482.  Court  to  direct  partition  suit  in 

the  District  Court,  when.  Pro- 
ceedings thereon.  [Repealed 
1874.] 

1483.  If  property  is  common  or  separate, 

court  to  cause  appraisement  and 
admeasurement  to  be  made. 
[Repealed  1874.] 

1484.  New  appraisement,  when  ordered. 

Instead  of  deeding  property  at 
appraised  value,  puolic  sale  to' 
be  ordered,  when.  [Repealed 
1874.  ] 

1485.  Costs,  to  whom  chaigeable.     Per- 

sons succeeding  to  rights  of 
homestead  owners  have  all  their 
powers  and  rights. 

1486.  Certified  copies  of  certain  orders 

to  be  recorded. 


I 


1474.  (10.)  If  the  homestead  selected  by  the  husband  and  wife,  or  either 
of  them,  daring  their  coverture,  and  recorded  while  both  were  living,  was 
t  selected  from  the  community  property,  it  vests,  on  the  death  of  the  hus- 
^  band  or  wife,  absolutely  in  the  survivor.  If  the  homestead  was  selected 
from  the  separate  property  of  either  husband  or  wife,  it  vests,  on  the 
death^  of  the  person  from  whose  property  it  was  selected,  in  his  or  her 
heirs,  subject  to  the  power  of  the  Probate  Court  to  assign  it  for  a  limited 
period  to  the  family  of  the  decedent.  In  either  case  it  is  not  subject  to 
the  payment  of  any  debt  or  liability  contracted  by  or  existing  against  the 
husband  and  wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in  the  Civil  Code. 

[Approved  March  24;  effect  July  1,  1874.] 

Attorney,  court  may  appoint  to  represent  party,  1718. 
Homestead,  see  1465  and  notes. 

A       1475.  (121.)  If  the  homestead  selected  and  recorded  prior  to  the  death 
Y^  of  the  decedent  be  returned  in  the  inventory  appraised  at  not  exceeding 
r^five  thousand  dollars  in  value,  or  was  previously  appraised  as  provided  in 
^    the  Civil  Code  [G.  0.  1237,  et  seq.],  and  such  appraised  value  did  not 
exceed  that  sum,  the  Probate  Court  must,  by  order,  set  it  oflf  to  the  per- 
sons in  whom  title  is  vested  by  the  preceding  section.     If  there  be  sub- 
sisting liens   or  incumbrances   on   the  homestead,    the  claims  secured 
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thereby  must  be  presented  and  allowed  as  other  claims  against  the  estate. 
If  the  funds  of  the  estate  be  adequate  to  pay  all  claims  allowed  against  the 
estate,  the  claims  so  secured  must  be  paid  out  of  such  funds.  If  the  funds 
of  the  estate  be  not  sufficient  for  that  purpose,  the  claims  so  secured  shall 
be  paid  proportionally  with  other  claims  allowed,  and  the  liens  or  incum- 
brances on  the  homestead  shall  only  be  enforced  against  the  homestead 
for  any  deficiency  remaining  after  such  payment.     [Approved  March  24;  effect 

July  1,  1874.] 

1476.  If  the  homestead,  as  selected  and  recorded,  be  returned  in  the 
inventory  appraised  at  more  than  five  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  ascertain  and  appraise  the  value  of 
the  homestead  at  the  time  the  same  was  selected,  and  if  such  value  ex- 
ceeded five  thousand  dollars,  or  if  the  homestead  was  appraised  as  pro- 
vided in  the  Civil  Code  [1237  et  seq.],  and  such  appraised  value  exceeded 
that  sum,  the  appraisers  must  determine  whether  the  premises  can  be 
divided  without  material  injury,  and  if  they  find  that  they  can  be  thus 
divided,  they  must  admeasure  and  set  apart  to  the  parties  entitled  thereto, 
such  portion  of  the  premises,  including  the  dwelling-housei  as  will  amount 
in  value  to  the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  portion  set  apart  as 
a  homestead.  If  the  appraisers  find  that  the  premises  exceeded  in  value, 
at  the  time  of  their  selection,  the  sum  of  five  thousand  dollars,  and  that 
they  cannot  be  divided  w^ithout  material  injury,  they  must  report  such 
finding,  and  thereafter  the  court  may  make  an  order  for  the  sale  of  the 
premises  and  the  distribution  of  the  proceeds  to  the  parties  entitled  thereto. 

[Approved  March  24;  effect  July  1,  1874.] 
Appraisement,  etc.,  1444. 

I4T7.  Any  two  of  the  appraisers  concurring  may  discharge  the  duties 
imposed  upon  the  three,  and  make  t];ie  report.  A  dissenting  report  may 
be  made  by  the  third  appraiser.  The  report  must  state  fully  the  acts  of 
the  appraisers.  Both  reports  may  be  heard  and  considered  by  the  court 
in  determining  a  confirmation  or  rejection  of  the  majority  report,  but  the 
minority  report  must  in  no  case  be  confirmed. 

1478.  When  the  report  of  the  appraisers  is  filed,  the  court  must  set  a 
day  for  hearing  any  objections  thereto,  from  any  one  interested  in  the 
estate.  Notice  of  the  hearing  must  be  given  for  such  time,  and  in  such^ 
manner  as  the  court  may  direct.  If  the  court  be  satisfied  that  the  report 
is  correct,  it  must  be  confirmed,  otherwise  rejected.  In  case  the  report  is 
rejected,  the  court  may  appoint  new  appraisers  to  examine  and  report 
upon  the  homestead,  and  similar  proceedings  may  be  had  for  the  confirma- 
tion or  rejection  of  their  report  ad  upon  the  first  report.     [Approved  March 

24;  effect  July  1,  1874.  ] 
Notices,  etc.,  1707-1711,  lOlOetaeq. 
Appraiflera,  JnriBdictlon  to  appoint,  97,  S.  3;  in  chambers,  167. 

.  1479  to  1484.  [Bepealed  1874.] 

f^         1485.  The  costs  of  all  proceedings  in  the  Probate  Court,  provided  for 

/^..yw-Mux  this  chapter,  must  be  paid  by  the  estate,  as  expenses  of  administration. 
OU  ^-^ersons  succeeding  by  purchase  or  otherwise  to  the  interests,  rights,  and 
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title  of  successors  to  homesteads,  or  to  the  right  to  have  homesteads  set 
apart  to  them,  as  in  this  chapter  provided,  have  all  the  rights  and  benefits 
conferred  by  law  on  the  persons  whose  interests  and  rights  they  acquire. 

1486.  A  certified  copy  of  every  final  order  made  in  pursuance  of  this 
Article,  by  which  a  report  is  confirmed,  property  assigned,  or  sale  con- 
firmed, must  be  recorded  in  the  office  of  the  recorder  of  the  county  where 
the  homestead  property  is  situated. 

See  also  1719*. 

CHAPTEE  VI. 

OF  CLAIMS  AGAINST  THE  ESTATE. 


Sec.  1490.  Notice  to  creditors.  Additional 
notice. 

Time  expressed  in  the  notice. 

Copy  and  proof  of  notice  to  be 
filed  and  order  made. 

Time  within  which  claims  against 
an  estate  must  be  presented. 

Claims  to  be  sworn  to,  and  when 
allowed,  to  bear  same  interest  as 
judgments. 

Probate  judge  may  present  cloim, 
and  action  thereon. 

Allowance  and  rejection  of  claims. 

Approved  claims  or  copies  to  be 
filed.  Claims  secured  by  liens 
may  be  described.     Lost  claims. 

Rejected  claims  to  be  sued  for 
within  three  months. 

Claims  barred  by  Statute  of  Lim- 
itations. When  and  who  pro- 
bate judge  may  examine. 

Claims  must  be  presented  before 
suit. 

Time  of  limitation. 

Claims  in  action  pending  at  time 
of  decease. 


1491. 
1492. 

1493. 

1494. 

1495. 

1496. 
1497. 

1498. 
1499. 

1500. 

1501. 
1502. 


Sec.  1503. 
1504. 

1505. 


1506. 
1507. 

1508. 
1509. 
1510. 
15U. 
1512. 
[1513. 


Allow^ance  of  claim  in  part. 
Efiect  of  judgment  against  exec- 
utor. 
Execution  not  to  issue  after  death. 

If  one  is  levied  the  property  may 

be  sold. 
What  judgment  is  not  a  lien  on 

real  property  of  estate. 
May  refer  doubtful  claims.    Effect 

of  referee's  allowance  or  rejec- 
tion. 
Trial  by  referee,  how  confirmed 

and  its  effect. 
Liability    of    executor,   etc.,    for 

costs. 
Claims  of  executor,  etc.,  againfit 

estate. 
Executor  neglecting  to  give  notice 

to  creditors,  to  be  removed. 
Executor  to  return  statement  of 

claims. 
Executor  may  pay  interest-bearing 

debt,  whether  presented,  or  due, 

or  not.  ] 


1490.  (128.)  Every  executor  or  administrator  must,  immediately  after 
bis  appointment,  cause  to  be  published  in  some  newspaper  of  the  county, 
if  there  be  one,  if  not,  then  in  such  newspaper  as  may  be  designated  by 
the  court,  a  notice  to  the  cre'ditors  of  the  decedent,  requiring  all  persons 
having  claims  against  him  to  exhibit  them,  with  the  necessary  vouchers, 
to  the  executor  or  administrator,  at  the  place  of  his  residence  or  business, 
to  be  specified  in  the  notice.  Such  notice  must  be  published  as  often  as 
the  judge  or  court  shall  direct,  but  not  less  than  once  a  week  for  four 
weeks.  The  court  or  judge  may  also  direct  additional  notice  by  publica- 
tion or  posting.  In  case  such  executor  or  administrator  resigns,  or  is  re- 
moved, before  the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  presentation. 

Failure  to  give  notice.     If  for  two  months,  executor's  or  administrator's  appointment  must 
be  revoked,  1511. 

Fubllcation  of  notice,  1705. 

1491.  (128.)  The  time  expressed  in  the  notice  must  be  ten  months  after 
its  first  publication,  when  the  estate  exceeds  in  value  the  sum  of  ten  thou- 
sand dollars,  and  four  months  when  it  does  not. 

Four  montha'  notice,  1469. 
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1492.  (129.)  After  the  notice  is  given,  as  required  bj  the  preceding  sec- 
tion, a  copy  thereof,  with  the  affidavit  of  due  publication,  or  of  publication 
and  posting,  must  be  filed,  and  upon  such  affidavit  or  other  testimony  to 
the  satisfaction  of  the  court,  an  order  or  decree  showing  that  due  notice 
to  creditors  has  been  given,  and  directing  that  such  order  or  decree  be 
entered  in  th^  minutes  and  recorded,  must  be  made  by  the  court. 

AfBdavlt,  413  n.,  2010-2011. 

1493.  (130.)  If  a  claim  arising  upon  a  contract  heretofore  made,  be  not 
presented  within  the  time  limited  in  the  notice,  it  is  barred  forever,  except 

J.  as  follows:  If  it  be  not  then  due,  or  if  it  be  contingent,  it  may  be  presented 
^  within  one  month  after  it  becomes  due  or  absolute;  if  it  be  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satisfaction  of  the  executor  or  ad- 
ministrator, and  the  probate  judge,  that  the  claimant  had  no  notice,  as 
provided  in  this  chapter,  by  reason  of  being  out  of  the  State,  it  may  be 
presented  any  time  before  a  decree  of  distribution  is  entered.  A  claim 
for  a  deficiency  remaining  unpaid  after  a  sale  of  property  of  the  estate 
mortgaged  or  pledged,  must  be  presented  within  one  month  after  such 
deficiency  is  ascertained.  All  claims  arising  upon  contracts  hereafter 
made,  whether  the  same  be  due,  not  due,  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice;  and  any  claim  not  so  presented,  is 
barred  forever;  provided,  however,  that  when  it  is  made  to  appear  by  the 
affidavit  of  the  claimant,  to  the  satisfaction  of  the  executor  or  adminis- 
trator, and  the  probate  judge,  that  the  claimant  had  no  notice  as  provided 
in  this  chapter,  by  reason  of  being  out  of  the  State,  it  may  be  presented 
at  any  time  before  a  decree  of  distribution  is  entered.     [Approved  March  24; 

effect  July  1,  1874.] 


Claim.  ^  By  probate  judge,  1495.  By  ex- 
ecutor, etc.,  1510.  Affidavit,  1494,  1497.  Al- 
lowance or  rejection  of,  1496-8,  1503.  Stat- 
ute of  Limitations,  1499.  No  action  unless 
claim  presented,  1500.  Interest  on  claim, 
1494.  Judgment  against  decedent,  1505-6. 
Against  executor,  etc.,  1504,  1509.  Action 
pending  at  death,  1502.  This  Code  requires 
the  presentation  and  rejection  of  the  claim, 
as  a  condition  precedent,  to  fix  the  liability 
of  the  administrator  for  the  costs  of  a  suit  in 
the  District  Court.  Hentseh  v.  Porter^  10  CaL 
559. 

Where  a  note  is  payable  thirty  days  after 
demand,  an  averment  of  the  demand  is  es- 
sentiaL  Presentation  to  the  administratrix, 
of  the  plaintiff's  claim  for  the  amount  of  the 
note,  is  not  in  any  sense  a  demand  of  pay- 
ment. CAose  V.  Evoy,  Adm.,  49  Cal.  469. 

The  statute  does  not  require  a  presentation 
of  notes,  etc. ,  to  be  postponed  until  after  the 
publication  of  notice  by  the  executor;  the 
nolder  mav  anticipate  such  publication.  Bick- 
etson  V.  Rtcltardaon,  19  CaL  354. 

Mortgage,  726  and  notes.  V.,  a  married 
man,  purchased  land  of  G. ,  and  gave  a  mort- 
gage on  the  lot  to  G.  for  the  purchase-money; 
G.  subsequently  obtained  a  decree  of  fore- 
closure of  the  mortgaged  premises.  •  On  the 
day  advertised  for  the  sale,  and  just  before 
the  sale  was  to  take  place,  V.  borrowed  of  C. 
money  for  the  purpose  of  paying  off  the  mort- 
gage and  decree,  and  agreed  to  give  C.  a 


mortgage  on  the  premises  to  secure  the  money 
so  loaned;  V.  paid  off  the  decree,  and  G.'s 
mortgage  was  satisfied.  Within  a  few  min- 
utes thereafter  V.  gave  a  mort|?age  to  C.  on 
the  premises,  in  accordance  with  his  agree- 
ment. V. *8  wife  did  not  join  in  the  mortgage. 
At  the  time  of  C.  's  loan,  and  the  execution  of 
the  mortgage  therefor,  the  premises  were  oc- 
cupied by  V.  and  his  wife  as  a  homestead; 
Y.  died  soon  after,  and  his  wife  claimed  the 
premiBes  as  a  homestead.  It  wa«i  held  that 
C.  *s  mortgage  took  the  place  of  G.  's,  and  was  a 
valid  lien  on  the  premises,  to  the  extent  of 
the  money  applied  to  the  satisfaction  of  G.  's 
mortgage;  that  the  debt  was  to  all  intents 
and  purposes  the  same,  though  the  condition 
was  changed;  that  such  a  demand  was  not  a 
cUivm  in  the  sense  of  the  statute  against  the 
estate  of  the  deceased;  and  that  suit  was 
properly  brouglit  in  the  District  Court,  and 
the  administrator  was  a  proper  party  for  the 

Surpose  of  liquidating  the  amount  of  the  in- 
ebtedness.  Carr  v.  Caldwell^  10  Cal.  380; 
but  see  infra  and  1497.  Claims  on  liens  and 
incumbrances  against  the  homestead  must 
now  be  presenten,  1475;  and  see  1.500. 

Where  plaintiffs  obtained  a  decree  in  a  fore- 
closure suit  against  husband  and  wife,  the 
mortgage  being  executed  by  them,  and  the 
decree  being  in  the  usual  form,  for  the  amount 
due,  sale  of  the  promises,  application  of  the 
proceeds,  and  execution  against  the  property 
of  the  husband  for  any  deficiency,  and  after  the 
entry  of  the  decree  the  husband  died,  it  was 
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held  that  the  plaintiffs  were  entitled  to  an  order 
of  sale  upon  the  decree,  notwithstanding  the 
death  of  the  hushand,  hut  not  to  execution 
for  any  deficiency  (1505).  Cowell  v.  Buckalew, 
14  Caf.  642.  And  it  was  held  that  in  an  ac- 
tion against  an  administrator  to  foreclose  a 
mortgage,  executed  by  the  intestate  upon 
lands  belonging  to  the  estate,  no  claim  having 
been  presented  and  rejected,  no  judgment 
could  be  entered  up  for  any  deficiency.  Pe- 
chaud  V.  Binquelt  21  Cal.  67.  It  was  held  that 
where  one  of  the  partners  executed  a  mort- 
gage upon  his  separate  property  to  secure  a 
debt  of  the  firm,  an  action  to  foreclose  the 
mortgage  might,  after  the  death  of  the  mort- 
gagor, oe  maintained  against  his  executor 
without  any  showing  by  tne  plaintiff  that  the 
partnership  was  insolvent,  or  tliat  he  had 
pursued  his  remedy  upon  the  debt  against 
the  surviving  partner,  aavings  d:  Loan  Society 
V.  Gihhy  21  Cat.  595;  partnership,  1585. 

A  creditor  of  an  estate  of  a  deceased  per- 
son, whose  debt  is  secured  by  mortgage,  may, 
after  haWng  duly  presented  it  to  the  executor 
or  administrator  and  probate  judge,  whether 
it  be  allowed  or  rejected,  proceed  at  once  to 
foreclose  his  mortgage  in  tne  proper  court  of 
original  equitable  jurisdiction.  WUlis  v.  Far- 
ley, 24  Cal.  499;  Fallon  v.  Butler,  21  Cal.  24;  and 
1500  post.  A  claim  for  a  debt  secured  by  mort- 
gage on  property,  part  of  the  estate,  must  be 
presented,  or  the  debt  and  mortgage  are 
barred,  unless  saved  by  1500,  post.  Harp  v. 
Calahan,  46  Cal.  230;  Willis  v.  Farley,  24  CaL 
499;  Ellis  v.  Polhemus,  27  Cal.  354;  Pitte  v. 
Shipley,  46  Cal.  158.  The  statute  does  not 
operate  as  an  extinguishment  or  forfeiture  of 
the  claim  for  want  of  presentation,  but  affords 
the  estate  a  defense  against  an  action  brought 
against  it  to  recover  the  demand;  and  if  the 
debt  be  unpaid,  the  debtor  cannot,  nor  can 
his  executors,  etc.,  after  his  decease,  success- 
fully invoke  the  power  of  a  court  of  equitv 
to  compel  the  creditor  to  surrender  the  securi- 
ties, except  on  payment  of  the  debt,  though 
the  claim  has  not  been  presented.  Whitmore 
v.  8.  F.  Savings  Union,  50  CaL  150. 

If  the  mortgagor  sells  the  land  after  he 
gives  the  mortgage,  and  then  dies,  the  mort- 
gagee may  enforce  his  mortgage  as  against 
the  subsequent  purchaser  without  presenting 
his  claim  to  the  administrator  for  allowance. 
Christy  v.  Dana,  42  Cal.  174.  Where  a  promis- 
sory note  is  executed  by  one  person,  and  a 
mortgage  to  secure  the  debt  is  given  by  an- 
other, and  the  payor  of  the  note  dies,  aiiS  the 
holder  tliereof  fails  to  present  either  the  note 
or  mortgage  to  his  administrator  for  allow- 
ance, the  cmim  is  barred  as  against  the  estate, 
but  the  mortgage  remains  in  full  force  as 
against  the  mortgagor  and  the  mortgaged 
property.  This  rule  remains  the  same  when 
the  note  is  made  by  the  liusbaud  for  his  own 
debt,  and  the  wife  mortgages  her  separate 
property  to  secure  it,  and  the  husband  signs 
the  mortgage  to  show  his  consent  to  it,  and 
dies.  The  limitation  on  the  right  to  enforce 
a  claim  or  debt  which  is  not  presented,  ap- 
plies solely  to  the  claim  as  cupinst  the  estate, 
and  in  ^no  way  affects  the  validity  of  the  debt 
as  against  other  persons  or  their  property. 
Siehel  V.  Carrillo,  42  Cal.  493;  and  see  1569. 
A  mortgage  was  executed  by  Heppe  and  his 
wife  upon  a  lot  of  land  held  and  owned  by 


them  as  common  property,  to  secure  his  indi- 
vidual note.  In  April,  1870,  upon  petition  of 
the  widow,  the  Probate  Court  made  an  order, 
setting  apart  the  mortgaged  premises  for  the 
benefit  oi  the  widow  and  her  infant  child, 
and  freeing  the  same  from  further  adminis- 
tration (1465).  It  was  held  that  when  the 
mortgaged  premises  were  set  apart  for  the  use 
of  the  widow  and  family,  they  ceased  to  be  a 
part  of  the  assets  of  the  estate,  and  were  no 
longer  subject  to  the  control  of  the  adminU- 
tration  or  the  Probate  Court.  Schadt  v.  Heppe, 
45  Cal.  436.  But  now  claims  for  liens  and  in- 
cumbrances on  homestead  must  be  presented, 
1475,  and  see  1500.  If  one  who  receives  from 
his  debtor  an  assignment  of  a  note  and  mort- 
gage given  by  a  third  person  to  the  debtor,  as 
coUat-eral  security  for  his  debt,  after  the  death 
of  such  third  person  obtains  from  the  admin- 
istrator of  his  estate  and  the  probate  judge  an 
allowance  of  the  note  and  mortgage  as  a 
claim  against  the  estate,  its  character  as  a 
mere  security  for  a  debt  remains  unchanged; 
and  the  same  rule  obtains  if  the  claim  is  pre- 
sented by  and  allowed  to  an  assignee  of  the 
first  assignee  who  received  the  same  upon  the 
same  terms.  If,  after  the  allowance  of  the 
claim  by  the  administrator,  the  person  by 
whom  tne  claim  is  held  as  collateral  security 
bids  in  the  mortgaged  premises  at  adminis- 
trator's sale,  and  appropriates  the  claim  in 
payment  of  the  purchase-money,  he  has  no 
higher  right  to  the  land  than  ne  had  to  the 
note  and  mortgage,  and  the  land  becomes  tlie 
security.  Ponce  v.  McElvy,  47  Cal.  154. 

The  "objection  that  there  was  no  present- 
ment of  the  claim  cannot  be  taken  for  the 
first  time  in  the  appellate  court.    Coleman  v. 
WoodwoHh,  28  Cal.  568. 

Tmst  fond.  If  it  is  ''ear-marked  "  in  the 
hands  of  the  deceased  and  the  executor  or 
administrator,  a  suit  can  be  maintained  by 
the  cestui  que  truM  against  the  executor,  etc., 
to  enforce  the  trust;  but  if  not,  a  claim  must 
be  presented.  Lalhrop  v.  Bampton,  31  Cal. 
17;  TrecothicH  v.  Austin,  4  Mason,  16;  John* 
son  V.  Ames,  11  Pick.  173;  Merrick's  Estate, 
8  Watts  &  Scrg.  402;  Thompson  v.  Perkins, 
3  Mason,  232;  Kelly  v.  Munsan,  7  Mass.  319; 
Beach  v.  Forsyth,  14  Barb.  S.  C.  499;  Stan^ 
wood  V.  Sage,  22  Cal.  518. 

Partnerahip,  1585  and  notes. 

Stockholder.  The  defendant's  testator 
was  a  stockholder  of  a  mining  corporation, 
and  as  such  became  individually  responsible 
to  plaintiff  for  a  portion  of  its  liabilities,  and 
for  which  a  right  of  action  accmed  against 
the  testator  in  his  lifetime.  The  claim  thus 
arising  was  presented  to  defendants — his 
executors — for  allowance,  after  the  expiration 
of  the  ten  months,  when  it  was  rejected  by 
defendants;  whereupon  plaintiff  brought  an 
action  for  its  recovery,  but  it  was  held  that 
the  action  was  barreo.  Davidson  v.  Rankin, 
34  CaL  503. 

Taxes.  Taxes  assessed  and  assessments 
made  against  the  property  of  an  estate,  pend- 
ing administration,  are  not  "claims;  and 
see  1669.  People  v.  Olvera,  43  CaL  492;  Han- 
cock V.  WhiUemore,  50  CaL  522. 
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Contingent  claims,  1648.  Where  a  de- 
ceased who  has  heen  executor  of  an  estate 
has  wasted  it,  the  claim  is  absolute  against 
him  at  once,  and  is  not,  after  his  death,  con- 
tingent (so  far  as  creditors  of  the  estate  of 
which  he  was  executor  are  concerned)  on 
whether  that  estate  turns  out  solvent  or  not. 
He  Halleck^  49  Cal.  115.  Claim  by  partner  is 
contingent,  1585  n. 

Out  of  the  State.  A  creditor  who  is  ab- 
sent from  the  State  during  the  whole  period 
of  publication  of  the  notice  to  creditors,  and 
had  no  actual  knowledge  of  the  publication, 
may  present  his  claim  at  any  time  before  the 
decree  of  distribution  is  entered.    No  other 


proof  of  absence  will  be  required  than  his  owii 
affidavit.  Nor  will  the  time  for  filing  his 
claim  be  limited  by  the  fact  of  his  return  to 
the  State  before  the  expiration  of  the  ten 
months  within  which,  by  the  terms  of  the 
notice,  claims  were  required  to  be  presented. 
CuUerton  v.  Mead,  22  (JaL  96. 

Statute  of  limitations  does  not  begin  to  run 
where  no  administration  exists  at  time  the 
cause  of  action  accrued,  353  and  note. 

Attachment.  The  death  of  a  defendant 
after  the  levy  of  an  attachment  upon  his 
property,  and  before  judgment,  dissolves  the 
lien  of  the  attachment.  Henaley  v.  Morgan, 
47  Cal.  622;  Myers  v.  MoU,  29  Cal.  367. 


1494.  (131.)  Every  claim  which  is  due  when  presented  to  the  adminis- 
trator, mnst  be  supported  by  the  affidavit  of  the  claimant,  or  some  one  in 
.^is  behalf,  that  the  amount  is  justly  due,  that  no  payments  have  been 
Vmade  thereon  which  are  not  credited,  and  that  there  are  no  offsets  to  the 
same,  to  the  knowledge  of  the  claimant  or  affiant.  If  the  claim  be  not 
due  when  presented,  or  be  contingent,  the  particulars  of  such  claim  must 
be  stated.  When  the  affidavit  is  made  by  a  person  other  than  the  claimant, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not  made  by  the 
claimant.  The  oath  may  be  taken  before  any  officer  authorized  to  ad- 
minister oaths.  The  executor  or  administrator  may  also  require  satisfac- 
tory vouchers  or  proofs,  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  Insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any 
claim,  after  the  first  publication  of  notice  to  creditors,  than  is  allowed  on 
judgments  obtained  in  the  District  Court.     [Approved  March  24;  effect  July  i, 

1874.]  " 


said  sums  so  paid  in  the  settlement  of  said 
accounts. 

Sec.  2.  This  act  shall  go  into  effect  from 
and  after  its  passage. 

Interest.  When  there  are  no  facts  set 
forth  in  the  claim  from  which  it  appears!  that 
interest  is  due,  the  party  cannot  recover 
interest.  Aguirre  v.  Packard,  14  Cal.  172. 
This  section  cannot  be  invoked  by  a  purchaser 
of  the  mortgaged  property  who  buys  from  the 


daima  paid  without  a£Bdavlt  and  allow- 
ance. The  following  act  was  approved  March 
30,  1872.  As  it  is  an  addition  to  an  act  re- 
pealed by  this  Code,  it  is  doubtful  whether  it 
18  in  force: 

An  Act  supplementary  to  an  Act  entitled  An 
Act  to  regulate  the  settlement  of  the  estates 
of  deceased  persons,  passed  May  first, 
eighteen  hundred  and  fifty-one. 

Section  1.  When  it  shall  appear,  upon  the 
settlement  of  the  accounts  of  any  executor  or 
administrator,  that  debts  against  the  deceased 
have  been  paid  without  the  affidavit  and 
allowance  prescribed  by  Sec.  131  of  the  act  to 
which  this  act  is  supplementary,  and  it  shall 
be  proven  bv  competent  evidence  to  the  satis- 
faction of  the  Probate  Courts  that  such  debts 
were  justly  due,  were  naid  in  good  faith,  that 
the  amount  paid  was  tne  true  amount  of  such 
indebtedness  over  and  above  all  payments  of 
set-offs,  and  that  the  estate  is  solvent,  it  shall     <^.  . 

be  the  duty  of  the  said  court  to  allow  the     /  }  /  't  t  1 1-^  '  f 


mortgagor  after  the  mortgage  is  given,  and 
who  IS  made  a  party  in  an  action  to  enforce 
the  mortgage,  it  is  intended  only  for  the 
benefit  of  the  estate.  Christy  v.  Dana,  42  Cal. 
174.  Where  suit  is  brought  against  an  ad- 
ministrator on  a  jud^^ent  obtained  against 
his  intestate  in  his  lifetime,  which  the  ad- 
ministrator refused  to  allow,  and  judgment  is 
rendered  in  favor  of  plaintiff,  interest  must 
not  be  compounded.  Quivey  v.  Hall,  19  CaL 
98.  *       .        .  /"  /  ^ 


1485.  (131.)  Any  pgobftto  judge  nftiy  present  a  claim  against  the  estate 

J\       of  a  decedent,  for  allowance,  to  the  executor  or  administrator  thereof;  and 
Xr^  the  executor  or  administrator  allows  the  claim,  he  must,  in  writing,  ^'.  ^ 
I  %       designate  some  prolate  judge  ^f  an  adjoining  county,  who,  upon  the  pres-  '  t 
entation  of  such  claim  to  him,  is  vested  with  the  same  power  to  allow  or 
reject  it  as  he  would  have  if  the  will  had  been  proved  or  administration 
granted  in  his  own  county;  and  the  Qpdbata^udge  presenting  such  claim, 

521 


t  J 


§§1496-1497  Claims.  [Part  in,  title  xi. 


in  case  of  its  rejection  by  the  executor  or  administrator,  or  by  such 
bftte  judge  as  shall  have  acted  upon  it,  has  the  same  right  to  sue  in  a 
proper  court  for  its  recovery  as  other  persons  have  when  their  claims 
against  an  estate  are  rejected. 

1496.  (132.)  When  a  claim,  accompanied  by  the  aflSdavit  required  in 
.     this  chapter,  is  presented  to  the  executor  or  administrator,  he  must  indorse  J^^Jv 
J\  thereon  his  allowance  or  rejection,  with  the  day  and  date  thereof.     If  he  JTl  j7[^L/J 
*^    J  allows  the  claim,  it  must  be  presented  to  the  probnto  judge,^for  his  ap-''*^Tjp 
L^JTw  proval,  who  must,  in  the  same  manner,  indorse  upon  it  his  allowance  or  2a^^ 
I  V  rejection.     If  the  executor  or  administrator,  or  the  judge,  refuse  or  neg- 

lect to  indorse  such  allowance  or  rejection  for  ten  days  after  the  claim  has 
been  presented  to  him,  such  refusal  or  neglect  is  equivalent  to  a  rejection 
on  the  tenth  day;  and  if  the  presentation  be  made  by  a  notary,  the  certifi- 
cate of  such  notary,  under  seal,  is  prima  facie  evidence  of  such  presenta- 
tion and  rejection.  If  the  claim  be  presented  to  the  executor  or  adminis- 
trator before  the  expiration  of  the  time  limited  for  the  presentation  of 
claims,  the  same  is  presented  in  time,  though  acted  upon  by  the  executor 
or  administrator,  and  by  the  judge,  after  the  expiration  of  such  time.  If 
the  claim  be  payable  in  a  particular  kind  of  money  or  currency,  it  shall,  '-^J 
if  allowed,  be  payable  only  in  such  money  or  currency.     [Approved  March 

24;  effect  July  1,  1874] 

AUowance  by  exacutor.    Verbal  allow-     trator:  Cullerton  v.  Mead,  22  Cal.  99;  and  the 
ance  is  not  sufficient.  PUte  v.  Shipley,  46  Cal.     court  should,  if  necessary,  allow  the  claimant 


161.  .  to  file  a  more  full  and  particular  account  of 


AUowance  or  rejection  by  judge.    Judge 


his  claim,  and  five  him  an  opportunity  to 
prove  that  his  claim  was  not  oarred  by  the 
statute,  1499.  Be  Hidden,  23  Cal,  363.     If  the 


may  approve  claims  in  chambers,  167.    The 

mould  not  reject  the  claim  mereljr  be-     claim  is  aiiowea,  pay 
cause  rejected  by  the  executor  or  adminis-     Be  MeKinley,  49  CaL  154. 


judge  should  not  reject  the  claim  merely  be-     claim  is  allowed,  payment  cannot  be  refused- 


cause  rejeciea  oy  tne  execuior  or  aaminis-     ice  JueiLwiey,  4y  i^aL  lo^  g  g^ 

/JL-        1497.  (133.)  Every  claim  allowed  by  the  executor  or  administrator,  and  ^^Ju" 
\        approved  by  the  ucobate  judge j^or  a  copy  thereof,  as  hereinafter  provided,  ( ,j[Jc 


\^ 


\  approved  by  the  piobate  judge^or  a  copy  thereof,  as  hereinafter  provided,  r 
V^  must,  within  thirty  days  thereafter,  be  filed  in  the  Pro]jatft  Court,  and  be 
ranked  among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  due 
course  of  administration.  If  the  claim  is  founded  on  a  bond,  bill,  note, 
or  any  other  instrument,  a  copy  of  such  instrument  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited  if  demanded,  unless 
it  is  lost  or  destroyed,  in  which  case  the  claimant  must  accompany  his 
claim  by  his  affidavit,  containing  a  copy  or  particular  description  of  such 
instrument,  and  stating  its  loss  or  destruction.  If  the  claim  or  any  part 
thereof  is  secured  by  a  mortgage  or  other  lien  which  lias  been  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  land  affected  by  it 
lies,  it  is  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to  the  date, 
volume,  and  page  of  its  record.  If,  in  any  case,  the  claimant  has  left  any 
original  voucher  in  the  hands  of  the  executor  or  administrator,  or  suffered 
the  same  to  be  filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his  claim.  A  brief  de- 
scription of  every  claim  filed  must  be  entered  by  the  clerk  in  the  register, 
showing  the  name  of  the  claimant,  the  amount  and  character  of  the  claim^ 
rate  of  interest,  and  date  of  allowance. 

AUo-wance,  effect  ol    An  allowed  claim     Limitations  does  not  run  against  an  allowed 
has  the  force  of  a  judgment  against  the  es-     claim,  1569.  Be  SchroedeTf  46  CaL  315. 
tate.  Bh  Hidden,  23  CaL  363.    The  Statute  of 
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FQed.    The  statute  did   not   declare   by     save  the  debt  from  becoming  barred.   Willia  v. 
whom  the  claim  should  be  so  filed;  theprenentO'     Farley,  24  Cal.  501. 
tion  of  the  claim  is  the  only  act  essential  to        County  clerk's  duties,  262  n. 

fv       1498.  (134.)  When  a  claim  is  rejected,  either  by  the  executor  or  ad- 

JT    ministrator,  or  the  probate  judge,  the  holder  must  bring  suit  in  th<e  proper 

.^  .    w  court  against  the  executor  or  administrator,  within  three  months  after  the 

•-1^   •    ^^^  ^^  ^*®  rejection,  if  it  be  then  due,  or  within  two  months  after  it 

lLy-\       becomes  due,  otherwise  the  claim  is  forever  barred. 


Time  within  which  suit  must  be  brought, 
1501.  A  note  not  due  at  the  death  of  the 
maker  was  presented  to  the  administrator 
March  5,  1859,  and  rejected,  and  suit  brought 
thereon  March  12,  1859;  letters  of  adminis- 
tration having  issued  December  4,  1856,  no 
notice  to  creditors  having  been  published,  it 
was  held  not  barred,  353  ante.  SmUh  v.  Hall, 
19  CaL  85. 


A  claim  was  presented  on  the  8th  May,' 
1865,  and  the  administrator  retained  the 
claim  for  more  than  ten  days,  refusing  to  in- 
dorse upon  it  either  his  allowance  or  rejec- 
tion, it  was  held  that  the  rejection  was  not 
earlier  than  the  18th  May  (1496),  and  the 
complaint  which  was  filed  on  the  14th  August, 
1865,  was  held  in  time.  Rice  v.  Intkeep,  34 
Cal.  225. 


I 


iJL      1489.  (135.)  No  claim  must  be  allowed  bj  the  executor  or  administra- 
j^  tor,  or  by  the  probate  judge,  which  is  barred  by  the  Statute  of  Limita- 
^1  Ations.    When  a  claim  is  presented  to  the  psoboite  judge  for  his  allowance. 


u 


he  may,  in  his  discretion,  eiLamine  the  claimant  and  others,  on  oath,  and 
hear  any  other  legal  evidence  touching  the  validity  of  the  claim. 

statute  of  Limitations,  335-363. 

1500.  (136.)  No  holder  of  any  claim  against  an  estate  shall  maintain 
any  action  thereon,  unless  the  claim  is  first  presented  to  the  executor  or 
administrator,  except  in  the  following  case :  An  action  may  be  brought  by 
any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against  the  property 
of  the  estate  subject  thereto,  where  all  recourse  against  any  other  prop- 
erty of  the  estate  is  expressly  waived  in  the  complaint;  but  no  counsel 
fees  shall  be  recovered  in  such  action,  unless  such  claim  be  so  presented. 

[Approved  and  took  effect  March  15,  1876.] 
1493  n. 


1501.  (137.)  The  time  during  which  there  shall  be  a  vacancy  in  the 
administration  must  not  be  included  in  any  limitations  herein  prescribed. 

1502.  (138.)  If  an  action  is  pending  against  the  decedent  at  the  time  of 
his  death,  the  plaintiff  must  in  like  manner  present  his  claim  to  the  exec- 
utor or  administrator,  for  allowance  or  rejection,  authenticated  as  required 
in  other  cases;  and  no  recovery  shall  be  had  in  the  action  unless  proof  be 
made  of  the  presentations  required. 

Judgment  in  adtlon  pending  at  death,  1504  n.    It  seems,  where  deceased  dies  hetween  ver- 
dict and  judgment,  the  claim  need  not  he  presented,  669  ante;  hut  see  1505.  Re  Page,  50  Cal.  42. 

/X^       1503.  (139.)  Whenever  any  claim  is  presented  to  an  executor  or  admin- 

S^^iSstrator,  or  to  the  prnbatfl  judge,  and  he  is  willing  to  allow  the  same  in 

9w^^^^'  ^^  must  state  in  his  indorsement  the  amount  he  is  willing  to  allow. 

fZ^  ^  ^^  creditor  refuse  to  accept  the  amount  allowed  in  satisfaction  of  his 

\^     claim,  he  shall  recover  no  costs  in  any  action  therefor,  brought  against  the 

executor  or  administrator,  unless  he  recovers  a  greater  amount  than  that 

offered  to  be  allowed. 

JfjT  1504.  (140.)  A  judgment  rendered  against  an  executor  or  administrator, 
Coupon  any  claim  for  money  against  the  estate  of  his  testator  or  intestate, 
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only  establishes  the  claim  in  the  same  manner  as  if  it  had  been  allowed 
by  the  executor  or  administrator  and  the  p^efaat^  judge,  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay  in  due  course  of 
administration  the  amount  ascertained  to  be  due.  A  certified  transcript 
of  the  judgment  must  be  filed  in  the  B4^2]2&1^  Court.  No  execution  must 
issue  upon  such  judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate  or  give  to  the  judgment  creditor  any  priority  of  payment. 

Judgment.  It  should  be  in  the  form  given  order  the  property  attached  to  he  sold  in  eat- 
by  the  section.  Mytrs  v.  Mott,  29  Cal.  363;  isf action  of  tne  judgment.  MytrB  v.  Moti, 
JiaeouUlat  v.  Sansevain,  32  Cal.  396;  Rice  v.  29  CaL  359;  Ham  v.  Cunnmgham,  60  CaL 
iMkeep.SiCsil  226.  Though  if  not  so,  its  365;  'Ham  v.  Henderwn,  Id.  367.  If  an 
legal  effect  may  be  the  same.  Chase  v.  Stoaitif  action  can  proceed  against  several  joint 
9  Cal.  130;  Irells  v.  Robinson^  13  CaL  143;  obligors  and  the  executor  of  one  joint  obligor, 
RacouiUat  v.  Sansevain,  supra.  Jud^ent  by  who  died  pending  the  action  (383,  669),  there 
default  may  be  taken  against  an  administra-  must  be  several  judgments,  one  against  the 
tor.  Chase  v.  Sicain,  9  Cal.  137.  No  execu-  survivors,  payable  de  bonis  propriis,  and  the 
tion  can  issue  upon  the  judgment  to  enforce  other  against  the  administrator  or  executor, 
its  payment.  RacouiUat  v.  Sansevain,  32  Cal.  payable  de  bonis  tesUUoris,  in  the  due  course 
376;  Ric^  v.  Insheep,  34  CaL  224.  Where  an  of  administration.  Bank  qf  Stockton  v.  Hou> 
■attachment  was  levied  on  the  property  of  the  Umdy  4Sl  Cal.  131;  Kelly  v.  Bandini,  50  CaL 
^  deceased  in  his  lifetime,  the  court,  rendering  630. 
M^                the  judgment  after  his  death,  has  no  power  to 

ZJT^  1505.  (141.)  Wlien  any  judgment  has  been  rendered  for  or  against  the     ^ 

1a  (X   testator  intestate  in  his  lifetime,  no  execution  shall  issue  thereon  after  his       <^ 

^A    \  death,  except  as  provided  in  g  686.     A  judgment  against  the  decedent  for   ^ 

I J  the  recovery  of  money  must  be  presented  to  the  executor  or  administrator    -  ^  n  . 

*^  like  any  other  claim.     If  execution  is  actually  levied  upon  any  property  ^jj 

of  the  decedent  before  his  death,  the  same  may  be  sold  for  the  satisfac-  * 

tion  thereof;  and  the  officer  making  the  sale  must  account  to  the  executor 
or  administrator  for  any  surplus  in  his  hands.  A  judgment  creditor  having 
a  judgment  which  was  rendered  against  the  testator  or  intestate  in  his  life- 
time, may  redeem  any  real  estate  of  th^  decedent  from  any  sale  under 
foreclosure  or  execution,  in  like  manner,  and  with  like  effect,  as  if  the 

judgment  debtor  were  still  living.     [Approved  and  took  effect  March  28,  1874.] 

1506.  A  judgment  rendered  against  a  decedent,  dying  after  verdict  or 
decision  on  an  issue  of  fact,  but  before  judgment  is  rendered  thereon,  is 
not  a  lien  on  the  real  property  of  the  decedent,  but  is  payable  in  due 
course  of  administration. 

1507.  (142.)  If  the  executor  or  administrator  doubts  the  correctness  of 
any  claim  presented  to  him,  he  may  enter  into  an  agreement,  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy  to  some  disinterested 

)  ^  person,  to  be  approved  by  the  probate  judge.     Upon  filing  the  agreement 

and  approval  of  the  pi^tiayjudge  in  the  office  of  the  clerk  of  the  DialiTCt 
Court  for  the  county  in  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must,  eitheyJ.ri_y'^'^*^G;];j^r  jji  tggPi  enter  a  minute 
of  the  order  i^eferring  the  matter  in  controversy  to  the  person  so  selected; 
or,  if  the  parties  consent,  a  reference  may  be  had  in  the  probata  court; 
and  the  report  of  the  referee,  if  confirmed,  establishes  or  rejects  the  claim, 
the  same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  adminis- 
trator and  the  probate  judge. 

Referee,  trial  by,  638-645. 

1508.  (143.)  The  referee  must  hear  and  determine  the  matter,.and  make 
his  report  thereon  to  the  court  in  which  his  appointment  is  entered.    Tbe 
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Chap.  VI.]  CLAIMS.  §§  1509-1513 

• 

same  proceedings  shall  be  had  in  all  respects,  and  the  referee  shall  have 
the  same  powers,  be  entitled  to  the  same  compensation  and  subject  to 
the  same  control,  as  in  other  cases  of  reference.  The  court  may  remove 
the  referee,  appoint  another  in  his  place,  set  aside  or  confirm  his  report, 
and  adjudge  costs,  as  in  actions  against  executors  or  administrators,  and 
the  judgment  of  the  court  thereon  shall  be  as  valid  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit  commenced  by  ordi- 
nary process. 

Referee,  trial  by,  638-645. 

1509.  (144.)  When  a  judgment  is  recovered,  with  costs,  <  against  any 
executor  or  administrator,  he  shall  be  individually  liable  for  such  costs, 
but  they  must  be  allowed  him  in  his  administration  accounts,  unless  it 
appears  that  the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Costs.     This  is  intended  to  prevent  exec-     essary  litigation.  Hickoz  y,  Grdhamy  6  Cal. 
utors  or  administrators   from   wasting   the     169. 
property  of  estates  in  speculative  or  nnnec- 

M         1510.  (145.)  If  the  executor  or  administrator  is  a  creditor  of  the  dece- 

^  dent,  his  claim,  duly  authenticated  by  affidavits,  must  be  presented  for 

allowance  or  rejection  to  the  pj^ol^at^  judge,  and  its  allowance  by  the  judge 

^Jj  is  sufficient  evidence  of  its  correctness,  and  it  must  be  paid  as  other 

^     claims,  in  due  course  of  administration.     If,  however,  the  probcUe  judge 

rejects  the  claim,  action  thereon  may  be  had  against  the  estate  by  the 

claimant,  and  summons  must  be  served  upon 'the  pTObSt^  jndge,  who  may 

appoint  an  attorney  at  the  expense  of  the  estate,  lo  defend  the  action.     If 

the  claimant  recovers  no  judgment  he  must  pay  all  costs,  including  de- 


vcV<f '  ^'  • 


tue  Claimant  recovers  no  luagment  ne  must  pay  a 
fendant's  attorney's  fees.   ii?  A^  'A^*^  ^^^  A  /l^ 

Claim,  1493  and  notes.    A  claim  by  an  ex-     same  time  as  any  other  claim.  Be  Taylor,  10 
ecu  tor,  etc.,  must  be  presented  within  the     Cal.  483;  16  Cal.  434. 

1511.  (146.)  If  an  executor  or  administrator  neglects  for  two  months 
after  his  appointment  to  give  notice  to  creditors,  as  prescribed  by  this 
chapter,  the  court  must  revoke  his  letters,  and  appoint  some  other  person 
in  his  stead,  equally  or  the  next  in  orden,^ titled  to  the  appointment. 

1512.  (147.)  At  the  same  ^^usX^vnich  he  is  required  to  return  his  in- 


I  ^    ment  of  claims  subsequently  presented  to  him.  ^{n  all  such  statements  he    .i/^c^^o 
must  designate  the  names  of  the  creditors,  the  nature  of  each  claim,  when  ^  "^  ^^ 
it  became  due  orwill  become  due,  and  whether  it  was  aUowed  or  rejected'"^    [^  '^^ 
by  him.     -^   /t  i    Ct^  t  i  ^  \  *i    /: r    ;  *  <i      '     '   y/r  <^  '  '^  ^  ^ 

1513.  If  there  be  any  debt  of  the  decedent  bearing  interest,  whether 
presented  or  not,  the  executor^  or  administrator  may,  by  order  of  the 
court,  pay  the  amount  then  accumulated  and  unpaid,  or  any  part  thereof, 
at  any  time  when  there  are  sufficient  funds  properly  applicable  thereto, 
whether  said  claim  be  then  due  or  not;  and  interest  shall  thereupon  cease 
to  accrue  upon  the  amount  so  paid.  This  section  does  not  apply  to  exist- 
ing debts,  unless  the  creditor  consent  to  accept  the  amount.     [Approved 

March  24;  effect  July  1,  1874.  ] 
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§§  1516-1518 


Sai.es,  Etc. 


[Part  111,  Title  XI, 


CHAPTEE  Vn. 

OP  SALES  AND  C0NYEYAN0E8  OF   PBOPEBTY  OF  DECEDENTS. 

Article  I.  Sales  in  General 1516-1519 

II.  Sales  of  Personal  Property 1522-1526 

III.  Summary  Sales  of  Mines  and  Mining  Interests 1529-1533 

IV.  Sales  of  Real  Estate,  Interests  therein,  and  Confirma- 

tion THEREOF 1636-1576 


ARTICLE  I. 

sales  in  GENERAL. 


Sec.  1516.  Personal  estate  first  chargeable. 
Heal  estate,  when  sold.  [Al- 
tered: All  estate  equally  charge- 
able.  ] 
1517.  No  sales  valid,  except  by  order  of 
Probate  Court 


Sec.  1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,   order,  and  sale  . 
must  [altered  to  "need"]  be  had  ^ • 
when  it  is  possible  to  do  so.  "  > 


1516.  (115.)  All  the  property  of  a  decedent  sliall  be  chargeable  with  the 
payment  of  the  debts  of  the  deceased,  the  expenses  of  administration,  and 
the  allowance  to  the  family,  except  as  otherwise  provided  in  this  Code  and 
in  the  Civil  Code.  And  the  said  property,  personal  and  real,  may  be  sold 
as  the  court  may  direct,  in  the  manner  prescribed  in  this  chapter.  There 
shall  be  no  priority  as  between  personal  and  real  property  for  the  above 

purposes.      [Approved  March  24;  eflfect  July  1,  1874.] 


Property  chargeable.  When  a  person  dies 
intestate,  all  his  property,  real  and  personal, 
without  any  distinction  between  them,  is 
chargeable  with  the  payment  of  his  debts,  ex- 
cept as  otherwise  provided  in  this  Code,  and 
the  Code  of  Civil  Procedure.  C.  C.  1358.  The 
property  of  a  testator,  except  as  otherwise 
specially  provided  for  in  this  Code,  and  the 
Code  of  Civil  Procedure,  must  be  resorted  to 
for  the  payment  of  debts,  in  the  following 
order:  I.  The  property  which  is  expressly 
appropriated  by  the  will  for  the  pavnieut  of 
debts.  2.  Property  not  disposed  oi  by  the 
will.  3.  Property  which  is  devised  or  be- 
queathed to  a  residuary  legatee.  4.  Property 
which  is  not  specifically  devised  or  be* 
queathed.  5.  All  other  property  ratably. 
Before  any  debts  are  paid,  the  expenses  of  the 
administration  and  the  allowance  to  the 
family  must  be  paid  or  provided  for.  C  C, 
1359;  and  see  (7.  G.  P.  1560-4,  post. 

The  grounds  upon  which  a  devise  of  real 
estate  was  held  to  be  always  specific,  have 
ceased  to  exist.     Judge  Redneld  says:  "This 


only  extends  to  the  case  of  countries  where 
the  testator  can  only  dispose  bv  will  of  such 
real  estate  as  he  is  seized  of  at  the  date  of  his 
will;  and  not  where,  as  by  the  recent  English 
statute,  and  those  of  most  of  the  Aniencan 
States,  one  may  dispose  of  all  his  real  estate 
at  the  time  of  uis  decease,  although  acquired 
subsequent  to  the  date  of  the  will.  In  such 
cases  the  residuary  clause  in  the  will  operat- 
ing upon  subsequently  acquired  land,  no  de^  ^ 
vise  of  real  estate  will  be  regarded  as  specific' 
unless  it  contain  a  description  of  the  estate 
sufficient  to  enable  the  devisee  to  identify  the 
same."  R*;dfidd  on  Wills,  Part  2,  870,  note 
35.  The  Supreme  Court  held  that  where  tes- 
tator had  not  indicated  any  preference  for 
any  class  of  devisees,  the  real  and  persoaal 
estate  devised  must  contribute  pro  rata^  ac- 
cording to  1563.  Re  Woodworth,  31  Cal  699. 
A  contract  for  the  purchase  of  real  estate  may 
be  sold.     1565  et  seq. 

Sale.    Executor,  etc,  cannot  buy  at,  or  be 
interested  in,  1576. 


I  1517.  (148.)  No  sale  of  any  property  of  an  estate  of  a  decedent  is  valid 
^.jinless  made  under  order  of  the  Probate  Court,  except  as  otherwise  pro- 

^  ^  vided  in  this  chapter.  All  sales  must  be  reported  under  oath,  and  con- 
firmed by  the  Pcobate  Court,  before  the  title  to  the  property  sold  passes. 

Sale.     This  section  has  no  reference  to  ju-  regularity  in  a  sale  cannot  be  attacked  collet- 

dicial  sales  under  authority  of  the  District  erally.  JStaUeck  v.  Moss,  22  CaL  276.    Where 

Court,  nor  to  sales  under  a  power  given  in  property  mortgaged,  1669,  726. 
the  win,  as  to  which  see  1561  and  notes.     Ir- 

1518.  (149.)  All  petitions  for  orders  of  sale  must  be  in  writing,  setting 
forth  the  facts  showing  the  sale  to  be  necessary,  and,  upon  the  hearing, 
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Chap.  VII,  Art.  II.]  g^L^  OF  PERSONALTY.  §§  1519-1523 

any  person  interested  in  the  estate  may  file  his  written  objections,  which 
must  be  heard  and  determined.  A  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent  proceedings, 
if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

[Approved  March  24;  effect  July  1,  1874.  ] 
Sale,  irregularity  in,  1517  n. 

1519.  W}ien  it  appears  to  the  court  that  the  estate  is  insolvent,  or  that 
it  will  require  a  sale  of  all  the  property  of  the  estate,  of  every  character, 
A        to  pay  the  family  allowance,  expenses  of  administration,  and  debts,  there 
^-r^      need  be  but  one  petition  filed,  but  one  order  of  sale  made,  and  but  one 
^    ^j  sale  had,  except  in  the  case  of  perishable  property,  which  may  be  sold 
U* V^  fts  provided  in  1522.     The  PiubaU.  Court,  when  a  petition  for  the  sale  of 
'  any  property,  for  any  of  the  purposes  herein  named,  is  presented,  must 

^  inquire  fully  into  the  probable  amount  required  to  make  all  such  pay- 

ments, and  if  there  be  no  more  estate  than  sufficient  to  pay  the  same, 
may  require  but  one  proceeding  for  the  sale  of  the  entire  estate.  In  such 
case  the  petition  must  set  forth  substantially  the  facts  required  by  1637. 

[Approved  March  24;  eflfect  July  1,  1874.  ] 
Ordering  sale  of  peraonalty  on  petition  for  aale  of  realty,  1639. 
Order,  need  not  recite  facts,  1704. 

ARTICLE  n. 

SALES  OF  PEBSONAL  PB0PEBT7. 


Sec.  1525.  Order  of  sale,  what  to  direct  and 
what  to  be  first  sold. 
1526.  Sale  of  personal  property. 


Sec.  1522.  Perishable  and  depreciating  prop- 
erty to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  cnoses 

in  action,  how  sold. 

Tower  of  sale  In  "will,  w^here  there  is.    This  statute  does  not  apply,  1561  n. 

1522.  (150.)  At  any  time  after  receiving  letters,  the  executor,  adminis- 
trator, or  special  administrator  may  apply  to  the  court  or  judge  and  obtain 
an  order  to  sell  perishable  and  other  personal  property  likely  to  depreciate 
in  valae,  or  which  will  incur  loss  or  expense  by  being  kept,  and  so  much 
other  personal  property  as  may  be  necessary  to  pay  the  allowance  made 
to  the  family  of  the  decedent.  The  order  for  the  sale  may  be  made  without 
notice;  but  the  executor,  administrator,  or  special  administrator  is  re- 
sponsible for  the  property,  unless,  after  making  a  sworn  return,  and  on  a 
proper  showing,  the  court  shall  approve  the  sale. 

1625. 


1523.  (150.)  If  claims  against  the  estate  have  been  allowed,  and  a  sale 

J^   of  property  is  necessary  for  their  payment,  or  the  expenses  of  administra- 

^-^^Qtion,  or  for  the  payment  of  legacies,  the  executor  or  administrator  may 

\  ^CP  apply  for  an  order  to  sell  so  much  of  the  personal  property  as  may  be 

necessary  therefor.     Upon  filing  his  petition,  notice  of  at  least  five  days 

must  be  given  of  the  hearing  of  the  application,  either  by  posting  notices 

or  by  advertising.     He  may  also  make  a  similar  application,  Qithor  in 

Tnofttifrn  or  term,  from  time  to  time,  so  long  ^as  any  personal  property 

remains  in  his  hands,  and  sale  thereof  is  necessary.     If  it  appear  for  the 
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§§  1524-1529  Sale  of  Mining  Intereots.       [Part  hi,  title  xi, 

best  interest  of  the  estate,  he  may,  at  any  time  after  filing  the  inventory, 
in  like  manner,  and  ^ifter  giving  like  notice,  apply  for  and  obtain  an  order 
to  sell  the  whole  of  the  personal  property  belonging  to  the  estate,  whether 

necessary  to  pay  debts  or  not.      [Approved  March  24;  effect  July  1,  1874.  ] 

Petfttoll,  1518,  1639.  Bale,  see  1525;  of  all  the  property  of  estate,  1519. 

Order,  need  not  recite  facts,  1704.  Publication  of  notice,  1705. 

1524.  Partnership  interests  or  interests  belonging  to  any  estate  by 
(S     virtue  of  any  partnership  formerly  existing,  interest  in  personal  property 

;.  \  ^  ,  pledged,  and  choses  in  action,  may  be  sold  in  the  same  manner  as  other 
\  personal  property,  when  it  appears  to  be  for  the  best  interest  of  the  estate. 
Before  confirming  the  sale  of  any  partnership  interest,  whether  made  to 
the  surviving  partner  or  to  any  other  person,  the  court  or  judge  must  care- 
fully inquire  into  the  condition  of  the  partnership  affairs,  and  must  exam- 
ine the  surviving  partner,  if  in  the  county  and  able  to  be  present  in  court. 

Paitnerohip,  1585.  i. 

1525.  (151.)  If  it  appears  that  a  sale  is  necessary  for  the  payment^of 
debts  or  the  family  allowance,  or  for  the  best  interest  of  the  estate  and  '>v'  ; 
the  persons  interested  in  the  property  to  be  sold,  whether  it  is  or  is  not 
necessary  to  {fay  the  debts  or  family  allowance,  the  court  or  judge  must 
order  it  to  be  made.  In  making  orders  and  sales  for  the  payment  of  debts 
or  family  allowance,  such  articles  as  are  not  necessary  for  the  support  and 
subsistence  of  the  family  of  the  decedent,  or  are  not  specially  bequeathed, 
must  be  first  sold,  and  the  court  or  judge  must  so  direct.     [Approved  March 

24;  effect  July  1,  1874.  ] 
Order,  need  not  recite  facts,  1704.  * 


J^ 


1526.  (152-3.)  The  sale  of  personal  property  must  be  made  at  public 
auction,  for  such  money  or  currency  as  the  court  may  direct,  and  after 
public  notice  given  for  at  least  ten  days,  by  notices  posted  in  three  public 
4.  places  in  the  county,  or  by  publication  in  a  newspaper,  or  both,  .contain- 
^  w  ing  the  time  and  place  of  sale,  and  a  brief  description  of  the  property  to 
be  sold ;  unless,  for  good  reason  shown,  the  Ewbate  Court  or  judge  orders 
a  private  sale,  or  a  shorter  notice.  Public  sales  of  such  property  must  be 
made  at  the  court-housd  door,  or  at  the  residence  of  the  decedent,  or  at 
some  other  public  place,  but  no  sale  shall  be  made  of  any  personal  prop- 
erty, which  is  not  present  at  the  time  of  sale,  unless  the  court  otherwise 

order.      [Approved  March  24;  effect  July  1,  1874.] 
Public  sale,  694  n. 

ABTICLE  ni. 

SUMMABT  BALES   OF  HIVES  AND  MDONa  INTEBE8T8. 


Sec.  1529.  Mines  may  be  sold,  how. 

1530.  Petition  for  sale,  who  may  file  and 

what  to  contain. 

1531.  Order  to  show  cause,  how  made, 

and  on  what  notice. 


h 


est 
Articles  II  and  IV. 

Power  of  sale  in  will,  where.    This  statute  does  not  apply,  1561  n. 


Sec.  1532.  Order   for  sale,  when   and  how 
made. 
1533.  Further  proceedings  to  conform  to 


1529.  When  it  appears  from  the  inventory  of  the  estate  of  any  decedent 
.    '5V  that  his  estate  consists  in  whole  or  in  part  of  mines  or  interests  in  mines, 
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Chap.  V'II,  Art.  IILl       g^x.E  OF  MiNING  INTERESTS.  §§  1530-1533 

such  mines  or  interests  may  be  sold  under  the  order  of  the  Probftto  Court 
having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

1530.  (153.)  The  executor,  administrator,  or  any  heir  at  law,  or  creditor 
II      of  the  estate,  any  partner  or  member  of  any  mining  company  in  which  in- 

j\    terests  or  shares  are  held  or  owned  by  the  estate,  may  file  in  the  Probftto 

)/•  A  ^^^^*  ^  petition  in  writing,  setting  forth  the  general  facts  of  the  estate 
i^o  being  then  in  due  course  of  administration,  and  particularly  describing 
the  mine,  interest,  or  shares  which  it  is  desired  to  sell,  and  particularly 
the  condition  and  situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held,  and  the  grounds 
upon  which  the  sale  is  asked  to  be  made. 

Petition,  15ia 

Bale  of  aU  the  property,  1519. 

1531.  (153.)  Upon  the  presentation  of  such  petition  the  probate  judge  //tt^    ^ 
must  make  an  order  directing  all  persons  interested  to  appear  before  him 
at  a  time  and  place  specified,  not  less  than  four  nor  more  ten  weeks  from 
the.  time  of  making  such  order,  to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator  to  sell  such  mines,  mining  inter- 
ests, shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belonging  to 
the  estate.     A  copy  of  the  order  to  show  cause  must  be  personally  served 
on  all  persons  interested  in  the  estate,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  published  at  least  four  successive   ^  jti^'y- 
weeks' in  such  newspaper  as  the  court  ^hall  specify.     If  all  persons  inter-        1/       -^ 
ested  in  the  estate  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dispensed  with. 

Order,  need  not  recite  facts,  1704. 

PnbUoation  of  notice,  1705. 

Attorney,  court  may  appoint  to  represent  party,  1718. 

^^^'  ^^^'ikMlf^^^  hearing  the  petition,  it  appears  to  the  satisfaction   ^  m 

^  A    of  the  pjyuMHojuQge  that  it  is  to  the  interest  of  the  estate  that  such  min-    MJt^t.W' 
xJT^  ing  property  or  interests  of  the  estate  should  be  sold,  or  if  it  appears  to 
tJf4nR  satisfaction  that  an  immediate  sale  is  necessary  in  order  to  secure  the 
(^^  just  rights  or  interests  of  the  mining  partners,  or  tenai^&in  common,  in 
which  such  shares  or  property  are  held,  su,ch  propfiTOjnrlgo  must  make  an 
order  authorizing  the  executor  or  administrator  to  sell  such  mining  inter- 
ests, mines,  or  shares,  as  hereinafter  provided. 

Order,  need  not  recite  facts,  1704 

1533.  (153.)  After  the  order  of  sale  is  made,  all  further  proceedings  for 
the  sale  of  such  mining  property,  and  for  the  notice,  report,  and  confirm- 
ation thereof,  must  be  in  conformity  with  the  provisions  of  Article  IV  of 
this  chapter  [1C44H576]. 
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Sale  of  Realty. 


[Part  III,  Titlb  XI, 


ARTICLE  IV. 

THE   SALE   OF  SEAL   ESTATE,  DTTEBESTS  THEBEIN,  AlO)  C0N7IBMATI0N  THEBEOF. 


> 


Sec.  1536. 
1537. 


1538. 

1539. 

1540. 

1541. 

1542. 

1543. 
1544. 

1545. 

1546. 

1547. 
1548. 
1549. 

1550. 
1551. 
1552. 


3553. 
1554. 


To  sell  real  estate,  -when. 

Verified  petition  for  sale,  what  to 
contain,  and  to  what  it  may  re- 
fer. 

Order  to  persons  interested  to  ap- 
pear. 

Copy  to  be  served,  assent  given, 
or  publication  made. 

Hearing  after  proof  of  service.  Pre- 
sentation of  claims. 

Administrator,  executor,  and  wit- 
nesses mav  be  examined. 

To  sell  real  estate  or  any  part, 
when. 

Order  of  sale,  when  to  be  made. 

What  the  order  of  sale  must  con- 
tain. May  be  at  public  or  pri- 
vate sale. 

Interested  persons  may  appl^'^  for 
order  of  sale.    Form  of  petition. 

To  deliver  copy  of  order  to  exec- 
utor. [Repealed.] 

Notice  of  sale. 

Time  and  place. 

Private  sale  of  real  estate,  how 
made,  and  notice.  Bids,  when 
and  how  received. 

Ninety  per  cent,  of  appraised  value 
must  be  offered. 

Purchase-money  on  sale  on  credit, 
how  secured. 

Hearing  and  setting  aside  sale, 
and  when  resale  may  be  or- 
dered. 

May  file  objections,  when  and  who. 

When  order  of  confirmation  is  to 
be  made,  and  when  not. 


Sec.  1555. 
1556. 

1557. 
1558. 
1559. 

1560. 

1561. 

1562. 

1563. 
1564 
1565. 

1566. 
1567. 
1568. 
1569. 

1570. 


1671. 

1672. 
1573. 

1574. 

1576. 
1576. 


Conveyances. 

Order    of  confirmation,   what  to 

state. 
Sale  may  be  postponed. 
Notice  of  postponement. 
Sale  of  real  estate  to  pay  legacies. 

[Repealed.] 
Wnere  payment  of   debts,   etc., 

provided  for  by  wilL 
Sale  without  order,  may  require 

security.  [Altered.] 
Where  provision  by  will  insuffi- 

eient. 
Estate  subject  to  debts,  etc. 
Contribution  among  legatees. 
Contract  for  purchase  of  lands  may 

be  sold,  how. 
Conditions  of  sale. 
Purchaser  to  give  bond. 
Executor  to  assign  contract. 
Sales  by  executors  or  administra- 
tors of  lands  under  mortgage  or 

lien. 
The  holder  of  the  mortgage  or  lien 

may  purchase  the  unds.    His 

receipt  to   the  amount  of   his 

claim  a  valid  pa\nnent. 
Administrator  and  executor  liable 

for  misconduct  in  sale. 
Fraudulent  sales. 
Limitation  of  actions  for  vacating 

sale,  etc. 
To  what  cases  preceding  section 

not  to  apply. 
Account  of  sale  to  be  returned. 
Executor,  etc, not  to  be  purchaser. 


Power  of  Bale  In  wUl,  where.    This  statute  does  not  apply,  1661  n. 

1536.  When  a  sale  of  property  of  the  estate  is  necessary  to  pay  the 
allowance  of  the  familyi  or  the  debts  outstanding  against  the  decedent,  or 
tide  debts,  expenses,  or  charges  of  administration,  or  legacies,  the  exec- 
utor or  administrator  may  also  sell  any  real,  as  well  as  personal  property 
of  the  estate  for  that  purpose,  upon  the  order  of  the  Brefmt^  Court;  and 
an  application  for  the  sale  of  real  property  may  also  embrace  the  sale  of 

personal  property.      [Approved  March  24;  effect  July  1,  1874.] 


Sale  of  reed  estate.  Executor,  etc.,  must 
give  additioilal  bond,  1389-1390.  A  con- 
tract for  the  purchase  of  real  estate  may 
be  sold,  1565  et  seq.  An  act  of  the  Legisla- 
ture authorizing  an  administrator  to  sell  real 
Sroperty  belonging  to  the  estate  of  his  dece- 
ent  not  in  »itisfaction  of  the  lien  of  creditors, 
for  the  support  of  the  familv,  or  to  pay  the 
expenses  of  administration,  but  for  the  pur- 
pose of  speculation,  is  unconstitutional.  Bren- 
nam  V.  Slory^  39  Cal.  179.  All  property  is 
chargeable  with  debts,  1516  and  notes. 

The  application  of  an  executor  or  adminis- 
trator for  the  sale  of  lands  belonging  to  the 
estate  is  a  special  and  independent  proceed- 
ing, and  tlK5  jurisdiction  of  tne  Probate  Court 
to  order  the  sale  depends  on  the  facts  stated 
in  the  petition.  In  such  proceeding  the  peti- 
tion is  the  commencement  of  such  proceeding. 


and  the  order  of  sale  the  judgment.  The 
petition  must  allege  all  the  material  facts  re- 
quired by  the  statute;  and  if  it  does  not,  the 
Probate  Court  acquires  no  jurisdiction  to 
order  the  sale.  The  existence  of  such  ma- 
terial facta,  and  the  proof  of  the  same,  do  not 
give  the  court  jurisdiction,  if  the  petition  fails 
to  aver  them. 

An  attempted  sale  of  land  by  one  who  as- 
sumes to  act  as  an  executor  or  administrator, 
but  who  has  not  been  regularly  appointed, 
and  who  has  not  given  the  bond  and  qualified 
and  received  letters  aa  such,  is  void,  even  if 
the  sale  is  ordered  and  approved  by  the  Pro- 
bate Court.  The  46th  section  of  the  act 
of  1863  concerning  courts  of  Justice  and 
judicial  oflScers,  applied  only  to  Probate 
Courts  to  be  organized  under  the  constita- 
tional  amendments  of   1862.     The  Probate 
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§§  1537-1538 


Court  has  no  power  to  order  a  sale  of  real 
estate  to  be  made  by  one  who  assumes  to  act 
as  an  administrator,  ii'ithont  having  been 
legally  appointed;  nor  has  it  power  to  inquire 
wnether  a  sale  is  necessary;  if  the  petition  is 
defective,  even  in  such  case  all  the  parties  in 
interest  are  present  in  court.  An  act  of  the 
Legislature  undertaking  to  validate  a  judg- 
ment of  a  court  void  for  want  of  jurisdiction, 
is  an  attempted  exercise  of  the  judicial  power 
by  the  Legislature.  Such  an  act  also  contra- 
venes the  provision  of  the  Constitution:  "No 
Serson  can  be  deprived  of  his  property  without 
ue processof  law. "  The  jurisaiction to  inquire 


into  the  existence  of  the  debts  of  an  estate 
may  be,  and  has  been,  placed  in  the  Probate 
Court,  and  the  statute  of  April  2,  1866,  rati- 
f  ving  sales  of  real  estate  made  by  the  Probate 
Court,  where  there  are  defects  or  errors — if  it 
has  any  effect — validates  judgments  which 
are  otherwise  void,  and  is  unconstitutional. 
The  Legislature  has  no  power  to  validate  a 
judgment  of  the  Probate  Court  directing  a 
sale  of  real  estate,  or  to  validate  the  sale  made 
by  an  administrator  or  executor  under  such 
judgment,  if  the  judgment  was  void  for  want 
of  jurisdiction  to  render  it.  Pryor  v.  Dovmey, 
50  CaL  388.     Intendments,  98. 


% 


1587.  (155.)  To  obtain  an  order  for  the  sale  of  real  property,  he  must 
jV  present  a  verified  petition  to  the  Probate  Court,  or  to  the  judge  at-tJirSTBT-^ 
(J^  7) bw%  setting  forth  the  amount  of  personal  property  that  has  come  to  his 
*Y^  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts 
outstanding  against  the  decedent,  as  far  as  can  be  ascertained  or  estimated; 
the  amount  due  upon  the  family  allowance,  or  that  will  be  due  after  the 
same  has  been  in  force  for  one  year;  the  debts,  expenses,  and  charges  of 
administration  already  accrued,  and  an  estimate  of  what  will  or  may 
accrue  during  the  administration;  a  general  description  of  all  the  real 
property  of  which  the  decedent  died  seized,  or  in  which  he  had  any  interest, 
or  in  which  the  estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or  separate  property; 
the  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
decedent,  so  far  as  known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in  the  petition; 
but  a  failure  to  set  forth  the  facts  showing  the  sale  to  be  necessary,  will 
not  invalidate  the  subsequent  proceedings,  if  the  defect  be  supplied  by 
the  proofs  at  the  hearing,  and  the  general  facts  showing  such  necessity  be 

stated  in  the  decree.      [Approved  March  24;  efTect  July  1,  1874.] 


Petition,  1518.  If  executor,  etc.,  omits  to 
apply,  any  other  person  may,  1545. 

Jiixiadiotloiial  facts,  1536  n.  Presump- 
tions as  to  jurisdiction,  08;  and  see  Irmin  v. 
Scriher,  18  Cal.  499.  Stating  facts  in  order, 
1704.  There  is  nothing  in  the  statute  which 
makes  it  necessary  that  an  account  of  the  ex- 
ecutor's, etc. ,  transactions  should  he  rendered, 
and  a  final  adjudication  he  had  upon  it,  before 
the  court  can  make  the  order.  He  is  not  re- 
quired to  show  a  settled  account  or  allowance 
before  he  can  sell  to  meet  expenses.  All  the 
court  had  power  to  do  is  to  ascertain,  first, 
whether  there  is  a  legal  necessity  for  a  sale; 
and  second,  how  much  land  ought  to  be  sold. 


tion,  must  be  understood  merely  as  a  definite 
mode  of  finding  a  legal  necessity  for  a  sale. 
Abila  V.  BurneU,  33  Cal.  666.  If  the  Probate 
Court  acquires  jurisdiction  to  direct  the  sale 
of  the  real  estate  left  by  the  deceased,  and 
the  same  is  sold  by  the  administrator  with 
the  will  annexed,  and  a  deed^vento  the  pur- 
chaser, objections  that  the  clami,  to  pay  which 
the  sale  was  made,  was  not  a  debt  for  which 
the  land  stood  charged  under  the  will,  and 
that  it  was  not  presented  to  the  administrator 
for  allowance,  snould  be  taken  in  the  Probata 
Court,  or  by  appeal,  and  cannot  be  raised  in 
a  collateral  action  to  partition  the  land.  Mc' 
Cauley  v.  Harvey,  49  Cal.  497.  A  claim 
against  the  estate,  duly  allowed,  is  prima 
A  finding  that  the  estate  is  indebted  to  the  facie  evidence  of  the  indebtedness  as  against 
executor  in  a  certain  sum,  on  account  of  ex-  the  heir.  Re  SchroedeTf  46  CaL  315. 
penses  incurred  in  the  course  of  administra- 

• 

1538.  (156.)  If  it  appears  to  the  conrt  or  judge,  from  such  petition,  that 
it  is  necessary  to  sell  the  whole  or  some  portion  of  the  real  estate  for  the 
purposes  and  reasons  mentioned  in  the  preceding  section,  or  any  of  them, 
such  petition  must  be  filed  and  an  order  thereupon  made,  directing  all 
persons  interested  in  the  estate  to  appear  before  the  court,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks  from  the  time 
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of  making  such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  administrator  to  sell  so  much  of  the  real  estate  of  the 
decedent  as  is  necessary. 

Order,  need  not  recite  facts,  1704. 

Bond,  additional  required  on  sale  of  real  esta^,  1389-1390. 

1539.  (157,  159.)  A  copy  of  the  order  to  show  cause  must  be  personally 
served  on  all  persons  interested  in  the  estate,  any  general  guardian  of  a 
minor  so  interested,  and  any  legatee,  or  devisee,  or  heir  of  the  dece- 
dent, provided  they  are  residents  of  the  county  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or  be  published  four  succes- 
sive weeks  in  such  newspaper  in  the  county  as  the  court  or  judge  shall 
direct.  If  all  persons  interested  in  the  estate  join  in  the  petition  for  the 
sale,  or  signify  in  writing  their  assent  thereto,  the  notice  may  be  dispensed 
with,  and  the  hearing  may  be  had  at  any  time.     [Approved  March  24;  effect 

July  1,  1874.] 
PubUoatloii  of  notioe,  1705.  GeneraUy.    There  must  either  be  personal 

Sennoe,  aheriffa  dntiea,  262  n.  ^"^T  J""  ""^^  ^^^^^  interested,  or  publica- 

o«7A  viw«7,  BuvAUA  B  ««uuc»,  xu-fir  11.  ^^^^  |^^  j^^^.  g^cccssive  wccks  (t.  *f,,  four  entire 

Gnardian.  If  the  general  guardian  of  a  weeks),  or  cUl  persons  interested  must  join  in 
minor  is  also  administrator,  it  would  be  im-  the  petition  or  signify  in  writing  their  assent 
proper  for  him  to  represent  the  w^ard;  and  a     Pearson  v.  Pearson,  46  (Jal.  635. 


special  guardian  should,  it  seems,  be  appointed 

by  the  Frobate  Court.    Townsend  v.   TaHant, 

33  Cal.  52.     Guardian  when  infant  a  party,     party,  1718. 

372-3,  1722,  1769. 


Attorney,  court  may  appoint  to  represent 


1540.  (158.)  The  Probata  Court,  at  the  time  and  place  appointed  in 
ji\      such  order,  or  at  such  other  time  to  which  the  hearing  may  be  postponed, 
upon  satisfactory  proof  of  personal  service  or  publication  of  a  copy  of  the  . 
/  A  fiO  order,  by  affidavit  or  otherwise,  if  the  consent,  in  writing,  to  such  sale  of 
^  all  parties  interested  is  not  filed,  must  proceed  to  hear  the  petition,  and 

hear  and  examine  the  allegations  and  proofs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application.  All 
claims  against  the  decedent  not  before  presented,  if  the  period  of  presen- 
tation has  not  elapsed,  may  be  presented  and  passed  upon  at  the  hearing. 

Heirs,  etc.,  may  oppose  the  application,  heirs  and  interested  persons  may,  therefore, 
This  has  the  effect  of  giving  them  tneir  *'day  show  that  the  claims  are  unjust.  BeekeUv. 
in  court,"   as  under  the  old  system.     The     Selover,  7  Cal.  238. 

A  1541.    (160.)    The  executor,    administrator,    and    witnesses   may  be 

(2yi  examined  on  oath  by  either  party-,*  and^r^bMess  to  compel  them  to  attend 

,    -  >  /y-  and  testify  may  be  issued  by  the  -pfoGmo  judge,  in  the  same  manner,  and 

*^  with  like  effect,  as  in  other  cases. 

BnbpoBnaB,  etc.,  1985-1997. 

1542.  (161.)  If  it  appears  necessary  to  sell  a  part  of  the  real  estate, 
and  that  by  a  sale  thereof  the  residue  of  the  estate,  real  or  personal,  or 
some  specific  part  thereof,  would  be  greatly  injured  or  diminished  in 
value,  or  subjected  to  expense,  or  rendered  unprofitable,  or  that  after 
any  such  sale  the  residue  would  be  so  small  in  quantity  or  value,  or  would 
be  of  such  a  character  with  reference  to  its  future  disposition  among  the 
heirs  or  devisees,  as  clearly  to  render  it  for  the  best  interests  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the  sale  of 
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the  whole  estate,  or  of  any  part  thereof,  necessary  and 'for  the  best  inter- 
est of  all  concerned. 

Order,  need  not  recite  facts,  1704. 

1543.  (162.)  If  the  court  is  satisfied,  after  a  full  hearing  upon  the  peti- 
tion and  an  examination  of  the  proofs  and  allegations  of  the  parties 
interested,  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is 
necessary,  for  any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order  must  be  made  to  sell 
the  whole,  or  so  much  and  such  parts  of  the  real  estate  described  in  the 
petition,  as  the  court  shall  judge  necessary  or  beneficial. 

Order.    Need  not  recite  facts,  1704.    The  sale  cease  when  the  amount  required  has  been 

order  is  an  adjudication  that  the  sale  isneces-  obtained;  but  the  omission  of  such  a  direc- 

sary.     The  administrator,  and  any  person  in-  tion  cannot  invalidate  the  order  of  sales  made 

terested  in  the  estate,  may  appeal,  otherwise  in  pursuance  of  it.     Be  Spriggs*s  EstctU,  20 

the  order  is  conclusive  as  to  them.     This  CaL   124.     If  the  administrator  procure  the 

judgment  cannot  be  obviated,  nor  can  its  order  either  upon  insufficient  evidence,   or 

efficacy  be  impaired  by  the  fact  that  too  low  contrary  to  the  evidence  accessible  to  the 

an  estimate  was  placed  upon  the  value  of  the  heirs,  etc.,  it  is  error  merely.    Boyd  v.  Blank- 

property  ordered  to  be  sold,  or  as  to  the  price  man,  29  CaL  43. 

it  would  probably  brin^.     Where  there  are        Peraonal  estate.    See  as  to  ordering  a  sale 

several  distinct  parcels  of  property,  the  court  of  personalty  on  application  for  sale  ofrealty, 

should  insert  in  its  order  a  direction  that  the  1639. 

1544.  (163.)  The  order  of  sale  must  describe  the  lands  to  be  sold  and 
the  terms  of  sale,  which  may  be  for  cash,  or  on  a  credit  not  exceeding  one 
year,  payable  in  gross  or  in  installments,  and  in  such  kind  of  money,  with 
interest,  as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel  or 
in  subdivisions,  as  the  executor  or  administrator  shall  judge  most  benefi- 
cial to  the  estate,  unless  the  court  otherwise  specially  directs.  If  it  ap- 
pears that  any  part  of  such  real  estate  has  been  devised  and  not  charged 
in  such  devise  with  the  payment  of  debts  or  legacies,  the  court  must 
order  the  remainder  to  be  sold  before  that  so  devised.  Every  such  sale 
must  be  ordered  to  be  made  at  public  auction,  unless,  in  the  opinion  of 
the  court,  it  woul^  benefit  the  estate  to  sell  the  whole  or  some  part  of  * 
such  real  estate  at  private  sale;  the  court  may,  if  the  same  is  asked  for  in 
the  petition,  order  or  direct  such  real  estate  or  any  part  thereof  to  be  sold 
at  either  public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  adminis- 
trator neglects  or  refuses  to  make  a  sale  under  the  order  and  as  directed 
therein,  he  may  be  compelled  to  sell,  by  order  of  the  court,  made  on 
motion,- after  due  notice,  by  any  party  interested. 


Order,  need  not  recite  facts,  1704,  nor  need  of  the  agreement  or  an  order  for  sale,  and  sub- 
the  order  give  an  exact  description  of  the  real  sequently  the  court  orders  a  public  sale,  at 
estate.    Stuart  v.  Allen,  16  Cat.  503.  which  the  purchaser  under    the  agreement 


If  the  executor,  etc. ,  make  an  aCTeement  to  buys  at  the  agreed  price,  that  being  the  high- 
sell  real  estate,  in  consideration  tnat  the  pur-  est  price  bid,  the  transaction  is  good.    Stuart 
chafer  will  give  an  agreed  sum  at  the  sale,  v.  A  lien,  16  Cal.  474. 
and -then  petition  the  court  for  a  confirmation 

1545.  (164.)  If  the  executor  or  administrator  neglects  to  apply  for  an 
order  of  sale  when  it  is  necessary,  any  person  may  make  application  there- 
for, in  the  same  manner  as  the  elecutor  or  administrator,  and  notice 
thereof  must  be  given  to  tha  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  such  applicant  must  contain  as  many  of  the  matters 
set  forth  in  section  1537  as  he  can  ascertain,  and  the  decree  of  sale  must 
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fix  the  period  of  time  within  which  the  executor  or  administrator  mast 
make  the  sale. 

1546.  [Repealed  1874.] 

1547.  (166.)  When  a  sale  is  ordered,  and  is  to  be  made  at  public  auc- 
tion, notice  of  the  time  and  place  of  sale  must  be  posted  in  three  of  the 
most  public  places  in  the  county  in  which  the  land  is  situated,  and  pub- 
lished in  a  newspaper,  if  there  be  one  printed  in  the  same  cotmty,  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for  three  weeks  succes- 
sively next  before  the  sale.  The  lands  and  tenements  to  be  sold  must  be 
described  with  common  certainty  in  the  notice. 

1548.  (167.)  Sales  at  public  auction  must  be  made  in  the  county  where 
the  land  is  situated;  but  when  the  land  is  situated  in  two  or  more  counties, 
it  may  be  sold  in  either.  The  sale  must  be  made  between  the  hours  of 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day, 
and  must  be  made  on  the  day  named  in  the  notice  of  sale,  unless  this  same 
is  postponed. 

PoBtponement,  1557-8. 

1549.  (167.)  When  a  sale  of  real  estate  is  ordered  to  be  made  at  private 
sale,  notice  of  the  same  must  be  posted  up  in  three  of  the  most  public 
places  in  the  county  in  which  the  land  is  situated,  and  published  in  a 
newspaper,  if  there  be  one  printed  in  the  same  county — if  none,  then 
such  paper  as  the  couribnay  direct — ^f  or  two  weeks  successively  next  before 
the  day  on  or  after  which  the  sale  is  to  be  made,  in  which  the  lands  and 
tenements  to  be  sold  must  be  described  with  common  certainty.  The 
notice  must  state  a  day  on  or  after  which  the  sale  wil]  be  made,  and  a 
place  where  o£fers  or  bids  will  be  received.  The  day  last  referred  to  must  be 
at  least  fifteen  days  from  the  first  publication  of  notice,  and  the  sale  must 
not  be  made  before  that  day,  but  must  be  made  within  six  months  there- 
after.   The  bids  or  offers  must  be  in  writing,  and  may  be  left  at  the  place 

^  designated  in  the  notice,  or  delivered  to  the  executor  or  administrator 
personally,  or  may  be  filed  in  the  ofiice  of  the  clerk  of  the  PiH)bato  Court, 
to  which  the  return  of  sale  must  be  made,  at  any  time  after  tlie  first  publi- 
cation of  the  notice,  and  before  the  making  of  the  sale.  If  it  is  shown 
that  it  will  be  for  the  bestinterest  of  the  estate,  the  court  or  judge  may, 
by  an  order,  shorten  the  time  of  notice,  which  shall  not,  however,  be  less 
than  one  week,  and  may  provide  that  the  sale  may  be  made  on  or  after  a 
day  less  than  fifteen,  but  not  less  than  eight,  days  from  the  first  publica- 
tion of  the  notice,  in  which  case  the  notice  of  sale  and  the  sale  may  be 
made  to  correspond  with  such  order. 
Postponement,  1557-8. 

1550.  (167.)  No  sale  of  real  estate  at  private  sale  shall  be  confirmed  by 
the  court,  uuless  the  sum  offered  is  at  least  ninety  per  cent,  of  the 
appraised  value  thereof,  nor  unless  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not  been  so  appraised, 
or  if  the  court  is  satisfied  that  the  appraisement  is  too  high  or  too  low, 
Appraisers  must  be  appointed,  and  they  must  make  an  appraisement 
lihereof  in  the.  same  manner  as  in  case  of  an  original  appraisement  of  an 
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estate.    This  may  be  done  at  any  time  before  the  sale  or  the  confirmation 
thereof. 

Appralflen,  may  be  appointed  at  chambeiB,  167. 

1551.  (168.)  The  executor  or  administrator  mnst,  when  the  sale  is  made 
upon  a  credit,  take  the  notes  of  the  purchaser  for  the  purchase-money, 
with  a  mortgage  on  the  property  to  secure  their  payments 


Sale  on  credit.  Where  defendant  held  a 
mortgage  on  the  lots  sold,  the  amount  of 
his  mortgage  exceeded  the  amount  of  his  hids, 
the  mortgage  debt  was  drawing  two  and  a 
half  per  cent,  interest  per  month,  by  the 
terms  of  the  sale  one-half  of  the  purchase- 
monev  was  to  have  been  cash  and  the  re- 
mainder in  ninety  days  with  interest  at  one  per 
cent   per  month,  and  the  bidder   had  the 


privilege  to  pay  the  whole  sum  on  the  day  of 
sale,  and  the  decree  of  the  court  directed  the 
whole  amount  to  be  credited  upon  the  mort- 
gage, as  a  payment  made  on  the  day  of  sale, 
the  Supreme  Court  held  that  it  should  have 
allowed  him  interest  on  half  of  the  purchase- 
money  and  deducted  it  from  the  amount 
credited.    Halleck  v.  Ouy,  9  CaL  197. 


ch 


15512.  (169.)  The  executor  or  administrator,  after  making  any  sale  of 
real  estate,  must  make  a  return  of  his  proceedings  to  the  Piubute  Court, 
which  must  be  filed  in  the  offit;e  of  the  clerk,  at  any  time  subsequent  to 
the  sale,  either  in  term  or  vacation.  If  the  sale  is  made  at  public  auction, 
and  the  return  is  made  and  filed  on  or  before  the  first  day  of  the  next  term 
l^^l/  thereafter,  no  notice  is  required  of  such  return  or  of  the  hearing  thereof, 
I  but^e  hearing  may  be  had  upon  the  first  day  of  the  term,  or  any  subse- 

I  I  qujpnt  day  to  which  the  same  may  be  postponed.  If  the  sale  be  not  made 
|ydr>ij0t'  public  auction,  or  if  made  at  public  auction  a  hearing  upon  the  return 
»rSBr  ^'  proceedings  be  asked  for  in  the  return,  or  is  brought  on  for  a  hearing 
Ui^  upon  a  day  before  the  first  day  of  the  next  term  thereafter,  or  upon  any 
r  other  day  than  the  first  day  of  the  next  term  after  such  sale,  the  court  or 

judge  must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or  both,  as  the  court  or 
judge  shall  direct,  and  must  briefly  indicate  the  land  sold,  the  sum  for 
which  it  was  sold,  and  must  refer  to  the  return  for  further  particulars. 
Upon  the  hearing,  the  court  must  examine  the  return  and  witnesses  in 
relation  to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid 
disproportionate  to  the  value,  and  if  it  appear  that  a  sum  exceeding  such 
bid  at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of 
which  notice  must  be  given,  and  the  sale  in  all  respects  conducted  as  if 
no  previous  sale  had  taken  place;  if  an  offer  ten  per  cent,  more  in  amount 
than  that  named  in  the  return  be  made  to  the  court  in  writing  by  a  re- 
sponsible person,  it  is  in  the  discretion  of  the  cpurt  to  accejgt  such  offer 
and  confirm  the  sale  to  such  person  or  to  order  a  new  sale. 
Notfoe,  contents  of,  1712. 
PoiKren  and  tnuits  lor  sale,  1561  n. 


New  bid.  Where  there  is  a  new  bid  of 
ten  per  cent,  more  than  the  amount  ^id  at  the 
sale  and  the  court  refuses  to  confirm  the  sale, 
it  may  continue  the*  matter,  and  at  a  subse- 
quent term  accept  the  new  bid  or  order  a  new 


sale;  and  if  in  the  order  refusing  to  confirm 
the  sale,  a  clause  is  inadvertently  included 
declaring  the  sale  void,  the^  court  may  at  a 
subsequent  term  accept  the'  new  bid.  Griffin 
V.  Warner,  48  Cal.  383. 


Attorney,  court  may  appoint  to  represent 
party,  1718. 


1553/  (170.)  When  return  of  the  sale  is  made  and  filed  any  person  in- 
terested in  the  estate  may  file  written  objections  to  the  confirmation  thereof, 
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and  may  be  heard  thereon,  when  the  return  is  heard  by  the  court  or  judge, 
and  may  produce  witnesses  in  support  of  his  objections. 

PerBODs  interested,  1540  n.  ject  that  the  sareties  on  the  additional  bond 

were  insolvent,   and  should  be   allowed  to 
ObjectioDB.     A  person  interested  may  oh-     prove  the  fact.  Be  ArgueUo^  50  CaL  308. 

1554.  (171.)  If  it  appears  to  the  court  that  the  sale  was  legally  made 
and  fairly  conducted,  and  that  the  sum  bid  was  not  disproportionate  to 
value  of  the  property  sold,  and  that  a  greater  sum,  as  above  specified, 
cannot  be  obtained,  or  if  the  increased  bid  mentioned  in  section  1552  be 
made  and  accepted  by  the  court,  the  court  must  make  an  order  confirming 
the  sale,  and  directing  conveyances  to  be  executed.  The  sale,  from  that 
time,  is  confirmed  and  valid,  and  a  certified  copy  of  the  order  confirmiDg 
it  and  directing  conveyances  to  be  executed  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  within  which  the  land  sold  is  situated.  If, 
after  the  confirmation,  the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  administrator, 
and  after  notice  to  the  purchaser,  order  anresale  to  be  made  of  the  prop- 
erty. If  the  amount  realized  on  such  resale  does  not  cover  the  bid  and 
the  expenses  of  the  previous  sale,  such  purchaser  is  liable  for  the  de- 
ficiency to  the  estate. 

Bubetitation  of  one  purchaser  for  an-  fore  the  report  of  the  sale  was  made  to  the 

other.     Where  a  bidder  failed  to  comply  with  court,  it  was  held  that  the  mere  substitution 

the  terms  of  the  sale,   and  his  name  y/^  of  one  purchaser  for  another  did  not  affect  the  n^ 

erased  on  the  auctioneer's  list,  and  defendant  validity  of  the  sale.  HalUck  v.  Ouy,  9  CaL  >i 

wrote  his  own  name  in  place  of  that  of  the  first  196.  -•  -  ^  ^\ 

bidder  about  three  days  after  the  sale  and  be-        Recording  order  of  oonfixmation,  1719.  '  ^^ 

1555.  (172.)  Conveyances  must  thereupon  be  executed  to  the  purchaser 
^         by  the  executor  or  administrator^  and  they  must  refer  to  the  orders  of  the 

w^  Pipobftto  Court  authorizing  and  confirming  the  sale  of  the  property  of  the 
0     estate,  and  directing  conveyances  thereof  to  be  executed,  and  to  the  record 

\^^  of  the  order  of  confirmation  in  the  office  of  the  county  recorder,  either 
by  the  date  of  such  recording,  or  by  the  date,  volume,  and  page  of  the 
record,  and  such  reference  shall  have  the  same  effect  as  if  the  orders  were, 
at  large,  inserted  in  the  conveyance.  Conveyances  so  made  convey  all  the 
right,  title,  interest,  and  estate  of  the  decedent,  in  the  premises,  at  the 
time  of  his  death;  if,  prior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title,  or  interest  in  the  premises,  other 
than,  or  in  addition  to,  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title,  or  intei^st  also  passes  by  such  conveyances. 

"What  title  pasaefl.    The  deed  conveys  the  and  the  patent  issued  to  them  as  his  heirs;  it 

title  of  the  deceased.     It  can  contain  no  war-  was  held  that  a  sale  of  the  land,  made  under 

ranty  of  the  title.     The  purchaser  must  ex-  the  direction  of  the  Probate  Court  before  the 

amine  the  title  for  himself.     The  notice  being  patent  issued,  conferred  on  the  purchaser  a 

of  a  probate  sale  puts  him  upon  his  guard,  oetter  right  than  the  heirs  possessed,  and  that 

In  these  sales  caveat  emptor  is  the  rule.  Hal-  a  court  of  equity  would  enforce  such  right 

Ucky.  OupfdCal.  197:  4  Conn.  613;  13S.  &  M.  against  the  heirs,  or  a  purchaser  from  them. 

101;  9  Ala.  299;  6  Black.  277;  4  Barr.  172;  9  McCauley  v.  Harvey,  49  CaL  497. 
Texas,   653;     3  Watts  &  Serg.    446.      The 

grantee  of  a  Mexican  grant  petitioned  for  its  Convey€Uice.     The    Probate    Court    has 

confirmation,  and  died  during  the  pendency  power  to  compel  the  execution  of  the  con%*ey- 

of  the  proceedings;  his  children  were  substi-  ance.  Me  Lewis,  39  CaL  306.                                     ./ 
tuted  in  his  place;  the  confirmation  was  made, 

1556.  (173.)  Before  any  order  is  entered  confirming  the  sale,  it  must  be 
proved  to  the  satisfaction  of  the  court  that  notice  was  given  of  the  sale  as 
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prescribed,  and  the  order  of  confirmation  must  show  that  «uch  proof  was 
made. 

1557.  (174.)  If  at  the  time  appointed  for  the  sale,  the  executor  or  ad- 
ministrator deems  it  for  the  interest  of  all  parsons  concerned  therein  that 
the  same  be  postponed,  he  may  postpone  it  from  time  to  time,  not  exceed- 
ing in  all  three  months. 

1558.  (176.)  In  case  of  a  postponement,  notice  thereof  must  be  given, 
by  a  public  declaration,  at  the  time  and  place  first  appointed  for  the  sale, 
and  if  the  postponement  be  for  more  than  one  day,  further  notice  must  be 
given,  by  posting  notices  in  three  or  more  public  places  in  the  county 
where  the  land  is  situated,  or  publishing  the  same,  or  both,  as  the  time 
and  circumstances  will  admit. 

PubUoatlon  of  notloe,  1705. 

1559.  [Repealed  1874.] 

1560.  (177.)  If  the  testator  makes  provision  by  his  will,  or  designates 
the  estate  to  be  appropriated  for  the  payment  of  his  debts,  the  expenses 
of  administration,  or  family  expenses,  they  must  be  paid  according  to 
such  provision  or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  sufficient. 

Marwhallng  assets,  1516  and  n. 

1561.  (178.)  When  property  is  directed  by  the  will  to  be  sold,  or  author- 
ity is  given  in  the  will  to  sell  property,  Uie  executor  may  sell  any  property 
of  the  estate  without  the  order  of  the  E*ebate  Court,  and  at  either  public 
or  private  sale,  and  with  or  without  notice,  as  the  executor  may  determine; 
but  the  executor  must  make  return  of  such  sales  as  in  other  cases;  and  if 
directions  are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particular 
property  to  be  sold,  such  directions  must  be  observed.  In  either  case  no 
title  passes  unless  the  sale  is  confirmed  by  the  court.     [Approved  March  24; 

effect  July  1,  1874.] 

Power  of  sale.  Tmst  to  seU,  etc.  1517,  declared  valid.  Lareo  v.  Camrieuava,  30  Cal. 
declaring  that  no  sale  shall  be  valid  unless  568.  An  administrator  with  the  will  annexed 
made  upon  an  order,  has  no  reference  to  judi-  is  invested  with  all  the  powers  conferred  on 
cial  sale^  under  the  decrees  of  the  District  the  executor  virtute  officii  m  the  will,  except  so 
Courts,  nor  to  sales  in  pursuance  of  testament-  far  as  there  are  express  limitations  put  upon 
ary  authority.  Cowdl  v.  Buckelew,  14  Cal.  641 ;  those  powers.  A  direction  to  executors  *  'with- 
Norris  v.  Harris,  16  Id.  256;  Payne  v.  Payne,  in  one  year  after  my  decease  to  sell,"  etc.,  is 
18  Id.  292;  Fallon  v.  Butler,  21  Cal.  31.  If  an  directory  only.  KidtDeUy.  Brummagim,  32 Cal. 
executor,  claiming  power  under  a  will  to  sell,  438.  Tnis  section  requiring  confirmation  of 
and  in  possession  under  judgment  against  C,  sale  is  not  applicable  to  sales  made  by  the  ex- 
execute  a  deed  to  defendant,  who  tokes  pos-  ecutor,  where  the  fee  of  land  is  devised  to  him 
session  thereunder,  defendant  can  set  up  out-  in  trust.  Be  Delaney,  49  CaL  86;  Be  Durham 
standing  title  in  the  executor  or  his  testator  49  CaL  496.  The  "return"  spoken  of  here  is 
as-against  C,  even  though  he  could  not,  from  the  same  as  that  mentioned  in  1562.  Where 
defects  in  his  deed,  or  want  of  power  in  the  the  will  creates  a  naked  power,  a  power  not 
executor,  assert  title  against  the  estate  of  de-  coupled  with  an  interest,  the  executors,  etc., 
ceased.  Gregory  v.  Haynes,  13  Cal.  592.  An  must  mve  notice  of  the  sale,  return  accounts 
executor's  deed  is  not  evidence  of  a  sale  of  a  thereof,  and  unless  there  are  special  directions 
testator's  property  except  upon  preliminary  in  the  will,  conduct  the  sale  in  all  respects  as 
proof  of  a  compliance  with  the  statutory  pro-  if  made  under  order  of  court  The  sale  must 
visions  for  sales  by  executors  and  administra-  be  reported  under  oath  and  confirmed  before 
tors  or  of  an  express  power  in  the  will  author-  the  title  can  pass.  The  necessity  for  con- 
izing  the  sale  in  the  mode  by  which  it  appears  firmation  implies  hearing  and  examination, 
by  the  deed  to  have  been  made.  Wavte  v.  1662.  In  the  absence  of  proper  notification, 
Moses,  21  Cal.  43.  Where  the  will  authorizes  or  appearance  of  parties,  the  Probate  Court 
the  act  it  is  to  be  looked  to  on  the  question  of  has  no  power  to  confirm  the  sale.  Perkins  v. 
power,  and  if  found  sufficient  the  act  must  be  Oridley,  60  Cal.  100. 

1562.  (179.)  If  the  provision  made  by  tlie  will,  or  the  estate  appropri- 
ated therefor,  is  insufficient  to  pay  the  debts,  expenses  of  administration, 
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and  family  expenses,  that  portion  of  the  estate  not  devised  or  disposed  of 
by  the  will,  if  any,  must  be  appropriated  and  disposed  of  for  that  purpose, 
according  to  the  provisions  of  this  chapter. 

MarwhaHng  aflseta,  1516  il 

1568.  (180.)  The  estate,  real  and  personal,  given  by  will  to  legatees  or 
devisees,  is  liable  for  the  debts,  expenses  of  administration,  and  family     <vQ 
expenses,  in  proportion  to  the  value  or  amount  of  the  several  devises  or  ^, 
legacies,  but  specific  devises  or  legacies  are  exempt  from  such  liability  if   *  *  V| 
it  appears  to  the  court  necessary  to  carry  into  effect  the  intention  of  the 
testator,  and  there  is  other  sufficient  estate. 

Marabalin^  aaaeta,  1516  n.,  1564. 

1564.  (181.)  When  an  estate  given  by  will  has  been  sold  for  the  pay- 
,      ment  of  debts  or  expenses,  all  the  devisees  and  legatees  must  contribute 
^   Q     according  to  their  respective  interests  to  the  devisee  or  legatee  whose 
0        devise  or  legacy  has  been  taken  therefor,  and  the  ^^Ivelmle  Court,  when 
distribution  is  made,  must,  by  decree  for  that  purpose,  settle  the  amount 
of  the  several  liabilities,  and  decree  the  amount  each  person  shall  con- 
tribute, and  reserve  the  same  from  their  distributive  shares  respectively, 
for  the  purpose  of  paying  such  contribution. 


Marwhaling  aaaets,   1516  n.    Re  Afoulton,  valuelera  by  the  alteration  in  1516,  ante,  by 

48  Cal.  191,  was  decided  on  S.  ISO  of  the  which  all  the  property  is  equaUy  chargeable 

Probate  Act,  which  was  similar  to  1563,  but  with  debts,  and  not  first  the  personal,  and 

that  decision  seems  to  have  been  rendered  then  the  real,  estate,  as  formerly. 


1565.  (182.)  If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a 
contract  for  the  purchase  of  lands,  his  interest  in  such  land  and  under 
such  contracts  may  be  sold  on  the  application  of  his  executor  or  admin- 
istrator, in  the  same  manner  as  if  he  had  died  seized  of  such  land,  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are  prescribed  in 
this  chapter  for  the  sale  of  lands  of  which  he  died  seized,  except  as  here- 
inafter provided. 

1566.  (183.)  The  sale  must  be  made  subject  to  all  payments  that  may 
A      thereafter  become  due  on  such  contracts,  and  if  there  are  any  such,  the  sale 

rA  ^^®*  ^^*  ^®  confirmed  by  the  rijibwRf^jnrl[ri >  until  the  purchasers  execute 
/  2J  •  a  bond  to  the  executor  or  administrator,  for  the  benefit  and  indemnity  of 
'  himself  and  of  the  persons  entitled  to  the  interest  of  the  decedent  in  the 

lands  so  contracted  for,  in  double  the  whole  amount  of  payments  there-        -^ 
after  to  become  due  on  such  contract,  with  such  sureties  as  the  pjitftto  ^f***^- 
cr\   jndge  shall  approve. 

1567.  (184.)  The  bond  must  be  conditioned  that  the  purchaser  will 
make  all  payments  for  such  land  that  become  due  after  the  date  of  the 
sale,  and  will  fully  indemnify  the  executor  or  administrator  and  the  per- 
sons so  entitled  against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such  contract. 

1568.  (185.)  Upon  the  confirmation  of  the  sale,  the  executor  or  admin- 
istrator must  execute  to  the  purchaser  an  assignment  of  the  contract, 
which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the  right,  title,  and 
interest  of  the  estate,  or  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale,  and  the  purchaser  has 
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the  same  rights  and  remedies  against  the  vendor  of  such  land  as  the  de- 
cedent would  have  had  if  he  were  living. 
Conveyanoe,  1555  n. 

1569.  (186.)  When  any  sale  is  made  by  an  executor  or  administrator, 
pursuant  to  the  provisions  of  this  chapter,  of  lands  subject  to  any  mort- 
gage or  other  lien,  which  is  a  valid  claim  against  the  estate  of  the  dece- 
dent, and  has  been  presented  and  allowed,  the  purchase-money  must  be 
applied,  after  paying  the  necessary  expenses  of  the  sale,  first  to  the 
payment  and  satisfaction  of  the  mortgage  or  lien,  and  the  residue,  if  any, 
in  due  course  of  administration.  The  application  of  the  purchase-money 
to  the  satisfaction  of  the  mortgage  or  lien  must  be  made  without  delay; 
and  the  land  is  subject  to  such  mortgage  or  lien  until  the  purchase-money 
has  been  actually  so  applied.  No  claim  against  any  estate  which  has 
been  presented  and  allowed  is  affected  by  the  statute  of  limitations,  pend- 
ing the  proceedings  for  the  settlement  of  the  estate.  The  purchase-money, 
or  so  much  thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien, 
with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid  into 
the  Probftto  Court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  purchase-money  must 
be  paid  over  by  the  clerk  of  the  court  without  delay,  in  payment  of  the 
expenses  of  the  sale,  and  in  satisfaction  of  the  debt,  to  secure  which  the 
mortgage  or  other  lien  was  taken,  and  the  surplus,  if  any,  at  once  returned 
to  the  executor  or  administrator,  unless  for  good  cause  shown,  after  notice 
to  the  executor  or  administrator,  the  court  otherwise  directs. 

Deposit  In  court,  572-4,  2104.  chased  the  land  mortgaged  and  credited  the 
--  .  ^  ,  .  r^  mortgage-debt  with  amount  of  his  bid,  less 
Mortgajge,  etc.,  claim  on,  1493, 1497.  Thia  ten  per  cent,  paid  to  the  adminifltiator,  it  was 
provision  is  express,  and  is  not  controlled  by  held  full  payment  in  discharge  of  his  pur- 
the  general  provisions  of  the  stetute  in  refer-  chase.  Re  Lewis,  39  CaL  306.  See  1570. 
ence  to  distribution  of  assets  and  payment  of  The  Probate  Court  has  no  power  to  fore- 
debts.  The  creditor  gets  the  benefit  of  the  close  a  mortgage.  Sales  made  under  its  orders 
contract  made  with  the  deceased,  and  is  under  pagg  only  such  title  as  the  decedent  had  at  the 
no  obbgation  to  pay  or  contribute  any  other  time  of  his  death,  and  such  as  the  estate  may 
expenses  than  those  incurred  in  the  enforce-  have  subsequently  acquired,    Meyers  v.  Far- 

^®?,^^^™®  "i?f.*^^®  ^^^"^-y-    -^«^«*»^«y»     gttAor«»,  46  Cal.  200. 
lb  CaL  687.    \V  here  a  mortgage  creditor  pur- 

1570.  (186.)  At  any  sale,  under  order  of  the  Pf«lwrte^Court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof  may  become 
the  purchaser,  and  his  receipt  for  the  amount  due  him  from  the  proceeds 
of  the  sale  is  a  payment  pro  tanto.  If  the  amount  for  which  he  purchased 
the  property  is  insufficient  to  defray  the  expenses  and  discharge  his  mort- 
gage or  lien,  he  mu3t  pay  to  the  court,  or  the  clerk  thereof^  an  amount 
sufficient  to  pay  such  expenses. 

1569  n. 


1571.  (188.)  If  there  is  any  neglect  or  misconduct  in  the  proceedings 
of  the  executor  in  relation  to  any  sale,  by  which  any  person  interested  in 
the  estate  su£fers  damage,  the  party  aggrieved  may  recover  the  same  in  an 
action  upon  the  bond  of  the  executor  or  administrator,  or  otherwise. 

Bond,  1388  and  notes. 

1572.  (189.)  Any  executor  or  administrator  who  fraudulently  sells  any 
real  estate  of  a  decedent  contrary  to  or  otherwise  than  under  the  provisions 
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of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  having  an  estate  of 
inheritance  therein. 

Ftandulent  sale,  1576  n. 

1578.  (190.)  No  action  for  the  recovery  of  any  estate,  sold  by  an  execu- 
I  -.  tor  or  administrator  under  the  provisions  of  this  chapter,  can  be  main- 
y  .tained  by  any  heir  or  other  person  claiming  under  the  decedent,  unless  it 

'be  commenced  within  three  years  next  after  the  sale.  An  action  to  set 
^     aside  the  sale  may  be  instituted  and  maintained  at  any  time  within  three 

years  from  the  discovery  of  the  fraud,  or  other  grounds  upon  which  the 

action  is  based. 

Idmitation,  see  1574.  This  applies  to  all  sons  who  have  died  since  the  passage  of  the 
sales,  void  as  well  as  voidable,  made  by  Pro-  Probate  Act  Harlan  v.  Peck,  33  Cal.  521. 
bate  Courts,  of  real  estate  belonging  to  per-     Setting  aside  sale  for  fraud,  338  ante. 

1574.  (191.)  The  preceding  section  shall  not  apply  to  minors  or  others 
under  any  legal  disability,  to  sue  at  the  time  when  the  right  of  action  first 
accrues;  but  all  such  persons  may  commence  an  action  at  any  time  within 
three  years  after  the  removal  of  the  disability. 

1575.  (192.)  When  a  sale  has  been  made  by  an  executor  or  administra- 
tor, of  any  property  of  the^state,  real  or  personal,  he  must  return  to  the 

tfiereafter,  an  account  of  sales,  verified  by 

^gleets  t^  make  such  return,  he  may  be  punished  by 

attachment,  or  his  letters  may  be  revoked,  one  day's  notice  having  been 

first  given  him  to  appear  and  show  cause  why  such  attachment  should  not 

issue,  or  such  revocation  should  not  be  made. 

Contempt,  1209,  1219. 

Notice,  etc.,  1707-1711,  lOlOetscq. 

1576.  (193.)  No  executor  or  administrator  must,  directly  or  indirectly, 
purchase  any  property  of  the  estate  he  represents,  nor  must  he  be  inter- 
ested in  any  sale. 


1575.  (192.)  When  a  sale  has 
l\     tor,  of  any  property  of  theestal 
^.  Q  £Mb«^  Court,  at  its  i^iSS&J\ 
^^     his  affidavit.     If  he  neglects  tt) 


Directly,  or  indirectly,  see  1617.  A  con- 
veyance made  bv  the  administrator  to  himself 
is  ipso  facto  void  without  regard  to  this  sec- 
tion. But  a  conveyance  to  a  third  person 
after  sale  to  him,  and  a  confirmation  of  the 
sale,  although  secretly  made  for  use  of  the 
administrator,  cives  such  person  a  prima  fadt 
title  to  the  land.    The  cttAui  qut  trust  has  sev- 


eral remedies.  He  may  have  the  sale  set  aside 
and  the  administrator  and  his  nominees  de- 
clared trustees;  he  may  sue  upon  the  adminis- 
trator's bond,  or  he  may  proceed  to  recover 
the  penalty  under  1572.  Boyd  v.  Blankman^ 
29  Cal.  30;  Bemal  v.  Lynch,  36  CaL  146;  ScoU 
V.  Umbarger,  41  CaL  411. 


CHAPTER  Vm. 

or  THE  POWERS  AND  DUTIES  OP  EXECUTORS  AND  ADMINISTRATORS,  AND  OF 

THE  MANAGEMENT  OF  ESTATES. 


Sec  1581.  Executors  to  take  possession  of 
the  entire  estate. 
1582.  Executors  may  sue  and  be  sued 

for  recovery  of  property. 

1553.  May  maintiun  actions  lor  waste, 

conversion,  and  trespass. 

1584.  Executor  and  administrator  may 

be  sued  for  waste  or  trespass  of 
decedent 

1585.  Surviving  partner  to  settle  up  busi- 

ness.   Interest  therein  to  oe  ap- 
praised. Account  to  be  rendered. 


Sec.  1586.  Actions  on  bond  of  executor  or 
administrator  may  be  brought 
by  another  administrator. 

1587.  What  executors  are  not  parties  to 

actions. 

1588.  May  compound. 

1589.  Recovery  of  property  fraudulently 

disposed  of  by  testator. 

1590.  When  executor  to  sue,  as  provided 

in  preceding  section. 

1591.  Disposition  oi  estate  recovered. 
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1581.  (194.)  The  executor  or  administrator  must  take  into  his  posses- 
sion all  the  estate  of  the  decedent,  real  and  personal,  and  collect  all  debts 
due  to  the  decedent  or  to  the  estate.  For  the  purpose  of  bringing  suits  to 
quiet  title,  or  for  partition  of  such  estate,  the  possession  of  the  executors 
or  administrators  is  the  possession  of  the  heirs  or  devisees;  such  posses- 
sion by  the  heirs  or  devisees  is  subject,  however,  to  the  possession  of  the 
executor  or  administrator,  for  the  purposes  of  administration,  as  provided 
in  this  Title. 


Zbcecaton  and  admlnistratorB,  of  de- 
ceased tenant  in  common,  may  join  as  plaint- 
iffs with  surviving  tenants  in  common,  etc., 
381  n.  May  sue  without  joining  heneficiaries, 
369.  Powers  generally,  1355  n.  Suggestion 
of  death  of  party  to  pending  action,  385. 
Power  to  sue  and  he  sued,  1582.  An  adminis- 
trator has  no  power  to  hind  the  heirs  hy  con- 


senting to  a  proceeding,  under  the  Pol.  C, 
for  laying  out  a  highway  over  the  lands  of  the 
estate  hy  which  the  heirs  are  divested  of  their 
estate  in  the  lands.  JRuah  v.  MeDermott,  50 
Cal.  471. 

Heir  may  maintain  ejectment  and  suit  to 
quiet  title  during  possession  of  executor,  etc., 
1452,  738. 


1582.  (195.)  Actions  for  the  recovery  of  any  property,  real  or  personal, 
or  for  the  possession  thereof,  and  all  actions  founded  upon  contracts, 
may  be  maintained  by  and  against  executors  and  administrators,  in  all 
cases  in  which  the  same  might  have  been  maintained  by  or  against  their 
respective  testators  or  intestates. 


Executor  or  admlniBtrator  may  sue  with- 
out joining  beneficiaries,  369.  Executor  of 
deceased  tenant  in  common  may  join  as 
plaintiffs  with  surviving  tenants  in  common, 
etc.,  381  n.  Suggestion  of  death  where  ac- 
tion b^  deceased  pending,  385.  Until  the 
estate  is  settled  the  executor,  etc. ,  has  the  right 
to  maintain  suits  for  the  possession  of  the 
real  property  of  the  estate.  Orattan  v.  Wig- 
gniSf  23  CaL  29;  and  see  1452,  ante. 

The  Mexican  nation  made  a  grant  of  land 
to  P.,  which,  after  the  cession  of  Calif oniia 
to  the  United  States,  was  confirmed  by  de- 
cree of  the  Board  of  Land  Commissioners, 
from  which  an  appeal  wa»  taken.  Pending 
the  appeal  P.  diea,  leaving  a  wilL  An  order 
was  made  in  the  United  States  court,  on  peti- 
tion of  the  heirs  of  P.  and  the  executors  of 
the  estate,  substituting  the  heirs  in  the  pro- 
ceedings in  the  place  of  P.,  and  the  court  tnen 
confirmed  the  land  to  the  heirs,  and  it  was 


surveyed  and  the  survey  approved.  Sub- 
sequently £.  was  appointed  administrator 
with  the  will  annexed;  and  it  was  held  that 
the  legal  title  was  in  the  heirs,  and  that  the 
administrator  could  not  maintain  an  action 
to  recover  possession  of  the  same.  JEmeric  v. 
Penniman,  26  CaL  119.  Plaintiff  sued  as  ad- 
ministrator of  two  distinct  estates,  to  each  of 
which  a  portion  of  personal  property",  alleged 
to  have  been  taken  from  the  possession  of  the 
plaintiff  by  the  defendants,  belonged.  The 
court  held  that  he  might  sue  in  one  action.  It 
was  not  necessary  for  him  to  sue  as  adminis- 
trator. Munch  V.  WilUamson,  24  Cal.  170.  In 
trover  by  an  administrator,  an  averment  in  the 
complaint  that  the  estate  owned  and  possessed 
the  property  is  equivalent  to  an  averment 
that  the  administrator  owned  and  possessed  it. 
The  administrator  has  a  special  property  in 
the  personalty  of  the  estate.  Ham  v.  Hender' 
son,  50  CaL  369. 


1583.  (196.)  Executors  and  administrators  may  maintain  actions  against 
any  person  who  has  wasted,  destroyed,  taken  or  carried  away,  or  con- 
Terted  to  his  own  use,  the  goods  of  their  testator  or  intestate,  in  his  life- 
time. They  may  also  maintain  actions  for  trespass  committed  on  the  real 
estate  of  the  decedent  in  his  lifetime. 

Bzecator  or  administrator  may  sue  with-  may  join  as  plaintiffs  with  surviving  tenants 

out  joining  beneficiaries,  369.     Suggestion  of  in  common,  381  n.    Heir  and  executor,  1452, 

death  where  action  by  deceased  penaing,  385.  ante. 
Executor,  etc.,  of  deceased  tenant  in  common 

1584.  (197.)  Any  person  or  his  personal  representatives  may  maintain 
an  action  against  the  executor  or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away,  or  con- 
verted to  his  own  use,  the  goods  or  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  such  person. 
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1585.  (198.)  When  a  partnership  exists  between  the  decedent,  at  the       . 
time  of  his  death,  and  any  other  person,  the  surviving  partner  has  the 
right  to  continue  in  possession  of  the  partnership,  and  to  settld  its  busi- 
ness; but  the  interest  of  the  decedent  in  the  partnership  must  be  included   .  * 
in  the  inventory,  and  be  appraised  as  other  property.     The   surviving 
partner  must  settle  the  affairs  of  the  partnership  without  delay,   and 
account  with  the  executor  or  administrator,  and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him,  in  right  of  the  decedent.     T^^^5L^ 
the  application  of  the  executor  or  administrator,  the  ^SfinSiJ  judge ^p^^^ 
whenever  it  appears  necessary,  order  the  surviving  partner  to  render  an 
account,  and  in  case  of  neglect  or  refusal  may,  after  notice,  compel  it  by 
attachment;  and  the  executor  or  administrator  may  maintain  against  him 
any  action  which  the  decedent  could  have  maintained. 


n 
•V 


Partnerahip.  Where  real  estate  belonging 
to  a  partnership  stood  in  the  name  of  the  de- 
ceased partner,  and  his  administrator  held 
the  personalty,  the  Supreme  Court  held  that 
it  was  necessary  to  institute  suit  in  the  Dia- 
trict  Court,  to  obtain  the  control  of  the  part- 
nership property,  and  the  sale  of  so  much  of 
it  as  would  be  required  to  pay  the  partner- 
ship debts  and  for  apartition  of  the  remainder 
of  the  real  estate,  (fray  v.  Palmer^  9  Cal.  637. 
The  exclusive  right  of  possession,  and  the  ab- 
solute power  of  control  and  disposition  of  the 
assets  of  the  partnership,  is,  by  this  section, 
vested  in  the  survivine  partner.  AUen  v.  Hill, 
16  Cal.  119.  Deceased's  interest  in  a  jjartner- 
ship  may  be  sold,  1524.  The  administrator 
has  no  authority,  nor  has  the  Probate  Court 
any  power  to  autnorize  him,  to  advance  money 
or  use  funds  belonging  to  the  estate  for  the 
purpose  of  carrying  on  business  with  the  sur- 
viving partner  of  the  intestate;  and  if  he  does 
80,  and  loss  thereby  accrues  to  the  estate,  he 
cannot  be  allowed  the  same.  The  adminis- 
trator has  no  authority  to  intermeddle  with 
partnership  affairs,  except  to  call  upon  the 
surviving  partner  to  close  up  the  same  and 
account  to  him.  Tompkins  v.  Weeks,  26  CaL 
51. 

When  the  affairs  of  the  partnership  ftre 
wound  up,  and  upon  striking  a  balance  itns 
found  that  one  partner  has  drawn  out  more 
than  he  was  entitled  to,  or  that  another  has 
paid  more  than  his  proportion  of  the  debts,  if 
there  is  a  deficiency  of  assets,  then  the  rela- 
tion of  debtor  and  creditor  between  the  siir- 
viving  partner  and  the  representative  of  the 
deceased  partner  arises.  The  surviving  part- 
ner may,  from  time  to  time,  divide  between 
the  executor  or  administrator   of   deceased 

Eartner  and  himself  such  sums  as  he  may 
ave  on  hand  which  are  not  needed  for  the 


payment  of  the  partnership  debts.  The  Leg- 
islature, in  directing  sucn  payments  to  be 
made,  has  denominated  them  "balances," 
employing  the  term  in  a  sense  different  from 
that  which  it  has  in  mercantile  usage.  But 
there  is  only  one  settlement,  one  balance  of 
account  between  the  partnership  and  the 
partners  or  their  representatives.  Until  that 
IS  struck,  the  surviving  partner  cannot  be 
said  to  be  either  the  debtor  or  creditor  of  the 
estate  of  the  deceased  partner  on  account  of 
the  partnership  dealings.  The  surWving 
partner's  claim  is  contingent  within  the  mean- 
ing of  1493,  until  the  partnership  affairs  are 
settled.    Gleas&n  v.  WiUe,  34  CaL  263. 

The  surviving  member  of  a  partnership 
owning  real  property  is  more  than  a  mere 
tenant  in  common  with  the  representative  of 
the  estate  of  the  deceased  partner.  He  is  a 
trustee  for  the  purpose  of  winding  up  the  af- 
fairs of  the  firm,  and  is  accountaole  for  the 
value  of  the  use  and  occupation  of  the  landed 
estate.  He  is  bound  to  account  for  and  pay 
over  to  the  administrator  of  the  deceased 
partner  all  the  profits  of  the  realty,  as  well  as 
of  the  personalty  belonging  to  the  estate,  not- 
withstanding he  may  have  purchased  the  in- 
terest of  the  heirs  in  the  estate,  or  the  com- 
munity interest  of  the  widow;  and  it  is  for  the 
Probate  Court  to  distribute  the  estate.  Smith 
V.  Walker,  38  Cal.  385.  WTiere  community 
debts  were  those  of  a  firm  of  which  the  hus- 
band was  a  member,  and  the  husband  sur- 
vived the  wife,  though  the  firm  was  dissolved 
before  her  death,  the  fact  that  a  menil)er  of 
the  firm,  other  than  the  husband,  undertook 
to  pay  the  debts,  and  received  assets  for  that 
purpose,  did  not  free  .the  community  prop- 
erty from  its  liability  to  pay  the  debts.  Cook 
V.  Norman,  50  CaL  636. 


1586.  (199.)  An  administrator  may,  in  his  own  name,  for  the  nse  and 
benefit  of  all  parties  interested  in  the  estate,  maintain  actions  on  the  bond 
of  an  executor,  or  of  any  former  administrator-  of  the  same  estate. 

Administrator  suing  without  Joining  beneficiaries,  369. 

1587.  (200.)  In  actions  by  or  against  executors,  it  is  not  necessary  to 
join  those  as  parties  to  whom  letters  were  issued,  but  who  have  not 
qualified. 

379,382. 
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Chap.  IX.] 


CONVETANOE  OF  ReALTT. 


§§  1588-1591 


1588.  (201.)  Whenever  a  debtor  of  a  decedent  is  unable  to  pay  all  his 
debts,  the  execr^rcn^jadministrator,  with  the  approbation  of  the  Pgobate 
Court  or^udgerm^crompound  with  him,  and  give  him  a  discharge  upon 
receiving  a  fair  Bnd  just  dividend  of  his  effects.  A  compromise  may  also 
be  authorized,  when  it  appears  to  be  just,  and  for  the  best  interest  of  the 
estate. 

1589.  (202.)  When  there  is  a  deficiency  of  assets  in  the  hands  of  an 
exeeutor  or  administrator,  and  when  the  decedent,  in  his  lifetime,  has 
conveyed  any  real  estate,  or  any  rights  or  interests  therein,  with  intent  to 
defraud  his  creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  person, 
or  has  so  conveyed  such  estate  that  by  law  the  deeds  or  conveyances  are 
void  as  against  creditors,  the  executor  or  administrator  must  commence 
and  prosecute  to  final  judgment  any  proper  action  for  the  recovery  of  the 
same;  and  may  recover  for  the  benefit  of  the  creditor  all  such  real  estate 
so  fraudulently  conveyed;  and  may  also,  for  the  benefit  of  the  creditors, 
sue  and  recover  all  goods,  chattels,  rights,  or  credits  which  have  been  so 
conveyed  by  the  decedent  in  his  lifetime,  whatever  may  have  been  the 
manner  of  such  fraudulent  conveyance. 


Executor  or  eidmiiiistrator  may  sue 
without  joining  beneficiarieB,  369. 

Power  to  bring  actions,  1452,  1581-3. 

Fraudulent  oonveyanoee,  see  1590-1. 
The  general  creditors  and  the  administrator 
are  limited  by  the  lines  bounding  the  rights 
of  the  deceased,  except  in  cases  under  this 


section.  Peekx.  Brummagim,  31  Cal.  442.  The 
statute  does  not  purport  to  exclude  the  cred- 
itors from  brine[ing  suit,  if  tjiey  are  author- 
ized so  to  do  by  the  general  law.  ffilU  v. 
Sherwood,  48  Cal.  393.  A  special  adminis- 
trator may  bring  this  suit.  Tne  suit  may  be 
commenced  within  three  years  after  the  cred- 
itors recover  judgment  against  the  estate. 
Forde  v.  Ikempt  Fire  Co,,  50  Cal.  299. 


1590.  (203.)  No  executor  or  administrator  is  bound  to  sue  for  such 
estate  as  mentioned  in  the  preceding  section,  for  the  benefit  of  the  cred- 
itors, unless  on  application  of  creditors,  who  must  pay  such  part  of  the 
costs  and  expenses  of  the  suiL  or  giye  such  fP^J^  to  the  executor  or 
administrator  therefor,  as  the  ^jffi^^  judge  ^nall  direct. 


1591.  (204.)  All  real  estate  so  recovered  must  be  sold  for  the  payment 

^j/4       of  debts,  in  the  same  manner  as  if  the  decedent  had  died  seized  thereof, 

rr^  upon  obtaining  an  order  therefor  from  the  rrnhnitn  Court;  and  the  pro- 

l&C  '  ceeds  of   all  goods,   chattels,  rights,  and  credits  so  recovered  must  be 

appropriated  in  payment  of  the  debts  of  the  decedent,  in  the  same  manner 

as  other  property  in  the  hands  of  the  executor  or  administrator. 


CHAPTEE  IX. 

OF  THE  GONVETANGE  OF  REAL  ESTATE  BY  EXECUTORS  AND  ADKINISTBATOBS, 

IN  CERTAIN  OASES. 


Sec.  1597.  Executor  to  complete    contracts 
for  sale  of  real  estate. 

1598.  Petition  for  executor  to  make  con- 

veyance»  and  notice  of  hearing. 

1599.  Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be 

made. 

1601.  Execution  of  conveyance  and  rec- 

ord thereof,  how  enforced. 

1602.  Rights  of   petitioner   to   enforce 

contract. 


Sec.  1603.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the 
decree. 

1606.  Recording  decree  does  not  super- 
sede power  of  court  to  enforce  it. 

1606.  Where  party  to  whom  conveyance 

to  be  made  is  dead. 

1607.  Decree  may  direct  possession  to  be 

surrendered. 
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Conveyance  op  Realty. 


[Part  III,  Title  XI, 
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1597.  (205.)  When  a  person  who  is  bound  by  contract  in  writing  to 
convey  any  real  estate,  dies  before  making  the  conveyance,  and  in  all 
.cases  where  such  decedent,  if  living,  might  be  compelled  to  make  such 
conveyance,  the  Pxubttkt  Court  may  make  a  decree  authorizing  and  direct- 
ing his  executor  or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto. 


Contract  for  sale  by  deceased.  ^  will 
operates  only  upon  so  much  of  the  estate  as 
the  deceased  may  not  have  contracted  to  sell. 
Brvxk  V.  TucWr,  32  Cal.  431.  This  section 
does  not  confer  on  the  Prohate  Court  a  power 


to  decree  specific  performance  in  cases  of  oral 
contracts  for  the  sale  or  purchase  of  lands, 
where  there  has  been  such  part  performance 
as  to  destroy  the  atatus  quo,  Cory  v.  Hydt,  49 
CaL  471. 


1598.  (206.)  On  the  pr^entation  of  a  verified  petition  by  any  person 
\  claiming  to  be  entitled  to  snch  conveyance  from  an  executor  or  adminis- 

"^/n  trator,  setting  forth  the  facts  upon  which  the  claim  is  predicated,  t}^e 

C^  6   Piobftto  Conrt^nst  appoint  a  time  and  place  for  hearing  the  petition,  aL 
(  fi  rfiQnlfli  Ui'iii  of  lilrw  4iniiil>  and  must  order  notice  thereof  to  be  pnb-^ 

lished  at  least  four  successive  weeks  before  such  hearing,  in  such  news- 
paper in  this  State  as  he  may  designate. 

Verification,  446. 
Petition,  1518. 


ecutor  to  order  him,  on  the  receipt  of  money 
loaned,  to  reconvey  real  estate  conveyed  to 
his  testator  b^  deed  absolute  but  intended. 
Publication  of  notice,  1705.     A  Probate     only  as  security.  •Anderson  v.  Figik^  41  CaL 
Court  has  no  authority  on  the  petition  of  an  ex-     308. 


1580.  (207.)  At  the  time  and  place  appointed  for  the  hearing,  or  at  such 
other  time  to  which  the  same  may  be  postponed,  upon  satisfactory  proof, 
by  affidavit  or  otherwise,  of  the  due  publication  of  the  notice,  the  court 
must  proceed  to  a  hearing,  and  all  persons  interested  in  the  estate  may 
appear  and  contest  such  petition,  by  filing  their  objections  in  writing,  and 
the  court  may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro- 
duced before  him  for  that  purpose. 

1600.  (208.)  If,  after  a  full  hearing  upon  the  petition  and  objections, 
and  examination  of  the  facts  and  circumstances  of  the  claim,  the  court  is 
satisfied  that  the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate 
described  in  the  petition,  a  decree  authorizing  and  directing  the  executor 
or  administrator  to  execute  a  conveyance  thereof  to  the  petitioner  must  be 
made,  entered  on  the  minutes  of  the  court,  and  recorded.. 

1601.  (209.)  The  executor  or  administrator  must  execute  the  convey- 
ance according  to  the  directions  of  the  decree,  a  certified  copy  of  which 
must  be  recorded  with  the  de.ed  in  the  office  of  the  recorder  of  the  county 
where  the  lands  lie,  and  is  prima  fade  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  administrator  to  make 

the  conveyance.      [Approved  March  24;  eflfect  July  1,  1874.] 

16052.'  (210.)  If,  upon  hearing  inJJb^eJPxobata  <CS<»rt,  as  hereinbefore 
;\    provided,  the  right  of  the  petitioner  to  haye  a  specific  performance  of  the 
y      vcontract  is  found  to  be  doubtful,  the  court  must  dismiss  the  petition  with- 
out prejudice  to  the  rights  of  the  petitioner,  who  may,  at  any  time  within 
six  months  thereafter,  proceed,  jfl  thfi  Piflt*^'''<^  ^r?inrt,  to  enforce  a  specific  . 
performance  thereof.  •       •  '  ^ 

1603.  (211.)  Every  conveyance  made  in  pursuance  of  a  decree  ef-the 
Probate  Oonrt^  as  provided  in  this  chapter,  shall  pass  the  title  to  the 
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estate  contraoied  for  as  fuUj  as  if  the  contracting  party  himself  was  still 
living  and  executed  the  conveyance. 

Conveyance^.  1555  and  notes.  i  \r  ^i  /-.^    *  *- 1 

Lii^  HJw(1604.  (212.)  A  copy  of  the  decree  for  a  conveyance,   maatf-by^the 

•^ .  aY   Pi'ubate  Go«rt,Tnicl  duly  certified  and  recorded  in  the  office  of  the  recorder 

•^  y.     of  the  county  where  the  lands  lie,  gives  the  person  entitled  to  the  con- 

jA   veyance  a  right  to  the  possession  of  the  lands  contracted  for,  and  to  hold 

^^^the  same  according  to  the  terms  of   the  intended  conveyance,  in  like 

\         manner  as  if  they  had  been  conveyed  in  pursuance  of  the  decree. 

1605.  (213.)  The  recording  of  any  decree,  as  provided  in  the  preceding 
section,  shall  not  prevent  the  court  making  the  decree  from  enforcing  the 
same  by  other  process. 

t  1606.  (214.)  If  the  person  entitled  to  the  conveyance  dies  before  the 

commencement  of  proceedings  therefor  under  this  chapter,  or  before  the 
completion  of  the  conveyance,  any  pei*son  entitled  to  succeed  to  his  rights 
in  the  contract,  or  the  executor  or  administrator  of  such  decedent  may, 
for  the  l^enefit  of  the  person  so  entitled,  commence  such  proceedings,  or 
prosecute  any  already  commenced,  and  the  convey&nce  must  be  so  made 
as  to  vest  the  estate  in  the  persons  entitled  to  it,  or  in  the  executor  or 
administrator,  for  their  .benefit. 

1607.  (214.)  The  decree  provided  for  in  this  chapter  may  dirept  the 
possession  of  the  property  therein  described  to  be  surrendered  to  the 
person  entitled  thereto,  upon  his  producing  the  deed  and  a  certified  copy* 
of  the  decree,  when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered.  ♦ 

Writ  of  asaifltance,  682  n.,  p.  907.* 

CHAPTEE  X. 


• 


OF    ACCOUNTS    BENDERED    BY    EXECUTORS    AND'  ADMINISTBATOBS,   AND^  OP  T^B 

PAYMENT  OF    DEBTS.  .  *       ** 

Article  I.  Liabilities  and  Compensation  of  £x£cutor3  and  Adminis-   *        •  * 

TRATORS '. . .  1612-1618 

XL  Accounting  and  Settlements  by  Executors  and  Adminis-       •  •  •,  . 

TRATORS 1622-1640 

III.  The  Payment  op  Debts  op  the  Estate 164d~16o3 


ABTICLE  I. 

liabilities  and  COMPENSATION  OF  EXEOUTORB   AND  ADMINISTRATORS. 


Sec.  1612.  When  executor  or  administrator 
personal]  y  liable. 

1613.  Executor  to  be  charged  with  all 

estate,  etc. 

1614.  Not  to  profit  or  lose  by  estate. 

1615.  Uncollected  debts  without  fault. 


'Sec.  1616.  Compensation  of  the  executor  and 
administrator. 

1617.  Not  to  purchase  claims  against 

the  estate. 

1618.  Executor's    and    administrator's 

commissions. 


.  1612.  (215.)  No  executor  or  administrator  is  chargeable  upon  any  special 
promise  to  answer  damages  or  to  pay  the  debts  of  the  testator  or  intestate 
out  of  his  ownestate,  unless  thS  agreement  for  that  purpose,  or  some 
memorandum  or  note  thereof,  is  in  writing  and  signed  by  such  executor 
or  administrator,  or  by  some  other  person  by  him  thereunto  specially 
authorized. 
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1613.  (216.)  Every  executor  and  administrator  is  chargeable  in  his 
account  with  the  whole  of  the  estate  of  the  decedent  which  may  come  into 
his  possession,  at  the  vahie  of  the  appraisement  contained  in  the  inventory, 
except  as  provided  in  the  following  sections,  and  with  all  the  interest, 
profit,  and  income  of  the  estate. 

Liability.  Where  without  the  agency  of  and  becomes  lost  to  the  estate,  the  first  is  not 
one  of  the  executors,  the  property  of  the  chargeable  if  he  had  not  possession.  Abila  v. 
estate  passes  into  the  possession  of  the  other     Burnett^  33  Cal.  659. 

1614.  (217.)  He  shall  not  make  profit  by  the  increase,  nor  8a£fer  loss  by 
the  decrease,  or  destruction,  without  his  fault,  of  any  part  of  the  estate. 
He  must  account  for  the  excess  when  he  sells  any  part  of  the  estate  for 
more  than  the  appraisement,  and  if  any  is  sold  for  less  than  the  appraise- 
ment, he  is  not  responsible  for  the  loss,  if  the  sale  has  been  justly  made. 


Executor,  etc.,  with  vrhat  chargeable, 
see  1616  and  notes.  It  is  competent  for  the 
court  to  require  a  specification  of  the  kind  of 
money  received  by  the  executor,  etc .,  for  it  is 
the  money  received  by  him  on  behalf  of  the 
estate  which  the  crecutors,  legatees  and  dis- 
tributees, as  the  case  may  be,  are  entitled  to 
have.  The  executor,  etc.,  holds  the  money  in 
a  fiduciary  capacity,  667,  1407.  Magraw  v. 
MeGlynn,  26  Cal.  429.  If  the  heirs  or  credit- 
ors seek  to  charp^e  the  administrator  with  in- 
terest on  funds  m  his  hands,  and  show  affirm- 
atively that  he  kept  the  funds  an  unreasonable 
length  of  time,  or  used  the  same  in  his  private 
busmess  or  derived  profit  therefrom,  he  will  be 
so  charged.  If  an  administrator  occupies  and 
uses  the  real  estate  of  his  intestate,  he  must 
not  only  account  to  the  estate  for  the  rental 
value  of  the  land,  but  if  he  makes  a  profit,  for 
that  also.  If  he  sustains  a  loss  the  loss  is 
his,  but  he  cannot  be  charged  with  the  rental 
value  of  the  laud  after  it  has  been  sold  by  the 
sherijff  under  foreclosure  sale.  Whenever  he 
finds  himself  with  funds  he  should  apply  to 
the  court  at  his  next  accounting  for  an  order 
of  distribution.  Walls  v.  Walker,  37  Cal.  424; 
Moseley  v.  Ward,  11  Vesey,  Jr.  681;  Ogilvie  v. 
Ogilvie,  1  Bradford,  356;  Oriswold  v.  Chandler j 


6  N.  H.  492;  Benson  v.  J5rKC«,  4  Desassure, 
463;  English  v.  Harvey,  2  Rawle,  305;  Robineifs 
Appeal,  36  Penn.  St.  174.  Where  the  exec- 
utor is  directed  by  the  will  to  loan  mone^-, 
and  he  converts  the  same  and  invests  it  in  his 
own  business,  he  may,  at  the  election  of  the 
parties  interested,  be  tield  to  account  either  for 
mterest  or  profits.  Be  Holbert,  39  Cal.  597;  Be 
Gasq,  42  Cal.  290;  Utica  Ins.  Co.  v.  Lynch,  II 
Paige,  520.  But  if  the  executor  find  money 
on  deposit,  though  the  bank  be  one  of  un- 
doubted credit,  he  must  be  allowed  to  exercise 
his  discretion  in  good  faith  as  to  the  pronriety 
of  reducing  the  money  into  his  actual  pos- 
session. Be  McQueen,  44  Cal.  589.  If  an  ad- 
ministrator forecloses  a  mortgaee  given  to  his 
intestate  upon  land  on  which  there  is  a  prior 
mortgage,  and,  at  the  sheriif  *s  sale,  becomes 
the  purchaser,  at  a  sum  too  small  to  satisfy 
costs  and  both  mortgages,  the  court  should 
not  charge  him  with  tne  amount  of  the  mort- 
gage debt  and  stipulated  interest,  but  with  the 
amount  of  his  bid,  less  the  sum  paid  by  him 
for  costs  and  to  satisfy  the  former  mortgage 
and  with  lecal  interest  thereon.  If  the  de- 
ceased held  tlie  administrator's  note,  the  latter 
should  be  charged  with  it  and  the  stipulated 
interest  thereon.  Be  Minor,  46  Cal.  564. 


1615.  (218.)  No  executor  or  administrator  is  accountable  for  any  debts 
due  to  the  decedent^  if  it  appears  that  they  remain  uncollected  without 
his  fault. 

1616.  (219.)  He  shall  be  allowed  all  necessary  expenses  in  the  care, 
management,  and  settlement  of  the  estate,  including  reasonable  fees  paid 
to  attorneys  for  conducting  the  necessary  proceedings  or  suits  in  the  pro« 
bote-^os-Mhvr  courts,  and  for  his  services,  such  fees  as  provided  in  this 
chapter;  but  when  the  decedent,  by  his  will,  makes  some  other  provision 
for  the  compensation  of  his  executor,  that  shall  be  a  full  compensation  for 
his  services,  unless,  by  a  written  instrument  filed  in  the  Ptobatg  Court, 
he  renounces  all  claim  for  compensation  provided  by  the  will.     [Approved 

and  took  effect  March  24,  1874.] 


Necessary  expenses.  An  administrator 
cannot  pay  out  the  money  of  the  estate  to  re- 
move an  incumbrance  fron\  the  property  of 
the  estate,  which  debt  the  estate  is  in  no  way 
respjonsible  for.  He  is  not  to  pay  off,  at  dis- 
cretion, all  incumbrances  resting  on  the  prop- 


erty, upon  the  notion  that  property  may  in- 
crease in  value  and  thereby  a  speculation  be 
made  for  the  estate;  but  see  1513.  If  a  case 
should  arise  in  which  a  great  sacrifice  would 
ensue  unless  money  were  paid  to  discharge  an 
incumbrance,  the  court  might  order  the  ex- 


546 


Chap.  X,  Art.  I. ]      COMPENSATION  OF  EXECUTORS,   EtC.        §§1617-1618 


penditure.    If  an  administrator  goes  beyond 
the  strict  line  of  his  duty  he  can  receive  no 
profit  and  must  bear  the  loss.  He  Knight^  12 
Cal.    200;    Tompkins  v.    Weeks,   26    Cal.   50. 
Where  an  executor  incurs  expenses  in  litigat- 
ing the  will,  he  is  not  personally  chargeable 
therefor,^  even  if  through  the  mistake  of  his 
counsel  in  a  matter  of  unsettled  practice  at 
the  time,  they  were  lost,  when  they  might 
probably  been  collected  from  the  contestant, 
out  they  will  be  allowed  to  him  as  expenses 
of  administration.  Abila  v.  Burnett^  33  CaL 
659.     Counsel  fees  and  moneys  for  services 
rendered,  and  moneys  expended  for  the  bene- 
fit of  the  estate,  at  the  urgent  request  of  a 
former  administrator,  in  the  prosecution  of 
certain  claims  in  favor  of  the  estate,  in  the 
land  office  at  San  Francisco,  are  expenses  of 
administration,  and  allowable  in  the  discre- 
tion of  the  Probate  Court;  but  suit  cannot  be 
maintained  in  the  District  Court  for  them. 
Gumee  v.  Malonyf  38  Cal.  87.     A  ruling  of  a 
Probate  Court  in  fixing  the  amount  of  com- 
pensation to  be  allowed  an  administrator  in 
payment  of  counsel  in  the  settlement  of  an  es- 
tate, will  not  be  disturbed,  unless  there  is  a 
plain  abuse  of  discretion.    Be  Oasq,  42  Cal. 
288.     Prior  to  the  insertion  in  this  section  of 
the  words  from   "including  reasonable"  to 
**other  courts"  it  was  held  that  the  employ- 
ment of  an  attorney  for  the  purpose  of  pro- 
curing letters  of  administration  was  a  contract 
made  in  advance  of  any  authority  on  the  part 
of  the  client  to  deal  with  the  assets  of  the  es- 
tate in  anywise,  though  after  the  administra- 
tor had  become  such,  it  was  ordinarily  his 
duty  to  employ  counsel;  and  it  was  held  that 
a  payment  for  'counsel  fees  for  procuring  the 
letters  could  not  be  allowed.  Be  Simmons^  43 
Cal.    543.     An    administrator's    commission 


should  not  be  allowed  him  in  the  settlement 
of  his  annual  account,  but  when  he  has  ren- 
dered his  final  account;  he  cannot  set  off  his 
commissions  on  the  settlement  of  his  annual 
account  against  a  sum  due  by^  him  to  the  in- 
testate, and  with  which  he  is  charged.  Be 
Minor,  46  Cal.  564. 

If  by  the  will  the  executor  is  directed  to 
keep  invested  the  money  belonging  to  the  es- 
tate in  first-class  real  estate  security,  and  the 
executor  loans  it  upon  real  estate  security 
which  is  not  good,  he  canuot  charge  the  estate 
with  expenses  of  litigation,  attorney's  fees, 
etc     He  is  to  be  charged  with  the  sum  lost 
by  the  loan;  but  if  the  loan  was  made  in  ^od 
faith,  he  must  not  be  charged  with  the  stipu- 
lated rate  of  interest  upon  the  sum  lost,  nor 
even  with  the  statutory  rate  of  interest,  un- 
less it  appears  that  he  could  with  ordinary 
diligence  nave  loaned  the  money  to  others  at 
that  rate.     In  case  of  such  a  loan,  the  advice 
of  his    attorney  cannot  shield  the  executor 
from  responsibility,  if  the  monev  was  loaned 
on  land  already  incumbered,  and  no  examina- 
tion was  made  of  the  records,  and  no  abstract 
was  furnished  to  the  attorney  upon  which  his 
opinion  could  be  had.     Be  ffolbert,  48  CaL 
627.     If  the  intestate  contracted  for  the  ser- 
vices of  another  for  one  year,  at  stipulated 
wages  per  month,  and  died  soon  after,  and 
the  employ^  continued  to  perform  the   ser- 
vices for  tne  year  with  the  assent  of  the  ad- 
ministrator, and  his  services  were  necessary 
for  the  protection  of  the  estate,  the  adminis- 
trator snould  be  allowed  the  wages.     An  ad- 
ministrator acting  in  good  faith  is  entitled  to 
the  aid  of  counsel  in  all  litigation  touching 
the  estate,  and  to  be  allowed  his  reasonable 
fees.     Be  Minor,  46  Cal.  564.     As  to  costs  re- 
covered against  executor,  1509  and  notes. 


1617.  (220.)  No  administrator  or  executor  shall  purchase  any  claim 
against  the  estate  he  represents;  and  if  he  pays  any  claim  for  less  than 
its  nominal  value  he  is  only  entitled  to  charge  in  his  account  the  amount 
he  actually  paid. 

1572,  1576. 


1618.  (221.)  When  no  compensation  is  provided  by  the  will,  or  the 
executor  renounces  all  claim  thereto,  he  must  be  allowed  commissions 
upon  the  amount  of  the  whole  estate  accounted  for  by  him,  as  follows : 
For  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent. ;  for  all  above 
\that  sum,  and  not  exceeding  ten  thouslEind  dollars,  at  the  rate  of  five  per 
cent. ;  for  all  above  that  sum,  at  the  rate  of  four  per  cent. ;  and  the  same 
commission  must  be  allowed  administrators.  In  all  cases,  such  further  r>  .  ^ 
allowance  may  be  made  as  the  prebato  judge  may  deem  just  and  reason- 
able, for  any  extraordinary  service.  The  total  amount  of  such  allowance 
must  not  exceed  the  amount  of  commissions  allowed  by  this  section ;  and 
that  public  administrators  shall  receive  the  same  compensation  and  allow- 
ances as  are  allowed  in  this  title  to  other  administrators.     [Approved  and 

took  effect  24th  March,  1874.] 

Commlflsions.  The  law  cannot  be  con- 
strued to  mean  that  the  same  rate  of  compen- 
sation may  be  allowed  to  a  succession  of  ad- 
ministrators of  the  same  estate.  When 
therefore  an  administrator  resigns  or  is  re- 


moved, leaving  the  administration  incomplete, 
it  is  the  duty  of  the  Probate  Court  to  examine 
into  the  nature  and  value  of  the  ser^nces 
rendered,  and,  comparing  as  well  as  possible 
that  which  has  been  done  with  what  yet  re- 
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mains  to  be  done,  to  apportion  the  compen- 
sation which  has  been  fixed  by  law  for  the 
whole,  according  to  sound  judgment.  Ord  v. 
LUtU,  3  Cal.  289.  The  value  of  the  estate 
taken  into  possession  and  accounted  for,  is 
alone  to  be  regarded  as  the  basis  for  the  allow- 


ance.  Re  Simmom,  43  Cal.  543;  Melmacs,  30 
Cal.  113.  There  is  no  joint  interest  between 
executors  in  commissions;  one  who  takes  no 
trouble  is  entitled  to  no  commission.  H(^  v. 
Ap  Jrniesy  24  Cal.  92;  and  see  1616  n. 


>' 


\ 


A 


ARTICLE    n. 

ACOOUNTINa   AND   SETTLEMENTS   BT   EXEOUTOBS   AlH)   ADUINI8TRATOBS. 


Sec.  1622.  To  render  an  exhibit  of  receipts 
and  disbursements,  and  claims 
allowed. 

1623.  Citation  to  account  at  third  term. 

1624.  Petition   for   citation   to   render 

final  or  other  account. 

1625.  Citation  to  account  on    applica- 

tion. 

1626.  Objections  to  account,  who  may 

1627.  Attachment  for  not  obeying  cita- 

tion. 

1628.  To  render  accounts  at  expiration 

of  term. 

1629.  Executor  to  account  after  his  au- 

thority revoked. 

1630.  Revoking  authority  of  executor, 

when. 

1631.  To   produce   and   file   vouchers, 
which  remain  in  court.     , 


Sic.  1632.  Vouchersforitems  less  than  twenty 
dollars,  when  excepted. 

1633.  Day  of  settlement  to  be  appointed, 

and  must  give  notice  tnereof. 

1634.  Final  settlement,   partition,  and 

distribution  may  be  made  at 
same  time.  Postponing  order 
is  notice. 

1635.  Interested  party  may  file  excep- 

tions to  account. 

1636.  All  matters  may  be  contested  by 

the  heirs.  Hearing  may  w 
postponed. 

1637.  Settlement  of  accounts  to  be  con- 

clusive, when  and  when  not. 

1638.  Proof  of  notice  of  seUlement  oi 

accounts. 
[1639.  Sale  of  personal,  in  lieu  of  real 

property.] 
[164(h  Order  for  investment  of  moneya.] 


J^,n. 


16522.  (222.)  AlUbe  thiid  tena'^oi  ilie  -eew^-after  his  appointment,  pii'.1 
tliniponffflt^at  any  time  when  required  by  the  court,  either  upon  its  own 
motion  or  upon  the  application  of  any  person  interested  in  the  estate,  the 
executor  or  administrator  must  render,  for  the  information  6f  the  court, 
an  exhibit  under  oath,  showing  the  amount  of  money  received  and  ex- 
pended by  him,  the  amount  of  all  claims  presented  against  the  estate  and 
the  names  of  the  claimants,  and  all  other  matters  necessary  to  show  the 
condition  of  its  affairs.  ' 

Chamben,  accounts  may  be  presented  to  judge  at,  167.  t 

l^fl^^  (228/4^  If /the  exeoutor  Qr  administrator  fails  to  render  an  exhibit  ^J^ 


e\ 


'M' 


jy\ 


*K 


( 


I 


CJ' 


1  xy- 


•  »  * 


rm  Of  the  i^gart^tlie  judge  ISf^he  Diobftto  Court  must  catise 
a  citation  to  be  issued  requiring  him  to  appear  and  render  it. 

Citation,  1707-1711;  and  see  1628  and  notes. 

1624.  (224.)  Any  person  interested  in  the  estate  may,  at  any  time  be- 
fore th^^nal  settlement  of  accounts,  present  his  petition  to  the  pgobate 
judger^ptAylfi^hat  the  executor  or  administrator  be  required  to  appear 
and  render  such  exhibit,  setting  forth  the  facts  showing  that  it  is  neces- 
sary and  proper  that  such  an  exhibit  should  be  made. 

See  1628  and  notes. 

Attorney,  the  <^urt  mayappoint  to  represent  parties,  1718. 

1625.  (225.)  If  th^judge  is'satisfiea,  either  from  the  oath  of  the  appU- 
cant  or  from  any  other  testimony  offered,  that  the  facts  alleged  are  true, 
and  considers  the  showing  of  the  applicant  sufficient,  he  must  direct  a 
citation  to  be  issued  to  the  executor  or  administrator,  requiring  him  to 
appear  at  some  day  to  be  named  in  the  citation,  whi 
t«pm-  of  tho  oonrty^tnd  render  an  exhibit  as  prayed  for. 

Citation,  1707-1711. 
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1626.  (226.)  When  an  exhibit  is  rendered  by  an  executor  or  adminis- 
trator, any  person  interested  jnay  appear  and,  by  objections  in  writing, 
contest  any  account  or  statement  therein  contained.  The  court  may  ex- 
amine the  executor  or  administrator,  and  if  he  has  been  guilty  of  neglect, 
or  has  wasted,  embezzled,  or  mismanaged  the  estate,  his  letters  must  be 
revoked. 

Rerooatloii,  etc.,  1436  et  seq. 

1627.  (227.)  If  any  executor  or  administrator  neglects  or  refuses  to 
appear  and  render  an  exhibit,  after  having  been  duly  cited,  an  attachment 
may  be  issued  against  him  and  such  exhibit  enforced,  or  his  letters  may 
be  revoked,  in  the  discretion  of  the  court. 

Contempt,  1209,  1219. 

1628.  (228.)  Within  thirty  days  after  the  expiration  of  the  time  men- 
tioned in  ihe  notice  to  creditors  within  which  claims  must  be  exhibited, 
every  executor  or  administrator  must  render  a  full  account  and  report  of 
his  administration.  If  he  fails  to  present  his  account,  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attachments,  and  any  person 
interested  in  the  estate  may  agply  for  and  obtain  an  attachment;  but  no 
attachment  must  issue  unless  a  citation  has  been  first  issued,  served  and 
returned,  requiring  the  executor  or  administrator  to  appear  and  show 
cause  why  an  attachment  should  not  issue.  Every  account  must  exhibit 
all  debts  which  have  been  presented  and  allowed  during  the  period  em- 
braced in  the  account.     [Approved  March  11,  1876;  eflTect  ninety  days.] 

Acconnt,  1647,  1652.     Judge  may  receive  Probate  Court  cannot  cite  the  administrator 

at  chambers,  167.  of  an  administrator  to  settle  the  account  of 

£ach  executor,  etc.,  may  keep  a  separate  his  intestate  with  the  estate  of  which  he  was 

account,  and  present  the  same  for  final  settle-  the  administrator.    That  power  resides  in  the 

ment.    Hope  v.  Ap  Janes,  24  Cal.  92.     The  District  Court    Bush  y.  Lindsay,  44  CaL  124. 

1629.  (229.)  When  the  authority  of  an  executor  or  administrator  ceases 
^**     or  is  revoked  for  any  reason,  he  may  be  cited  to  account  before  the  -Pr^ 

/^^O  biito  Court  at  the  instance  of  the  person  succeeding  to  the  administration 
of  the  same  estate,  in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was  executor  or  ad- 
ministrator. 

^f>5;vw  1630.  (230.)  If  the  executor  or  administrator  resides  out  of  the  county, 
or  absconds,  or  conceals  himself,  so  that  the  citation  cannot  be  personally 
served,  and  neglects  to  render  an  account  within  thirty  days  after  the  time 
prescribed  in  this  article,  or  if  he  neglects  to  render  an  account  within 
thirty  days  after  being  committed  where  the  attachment  has  been  exe- 
cuted, his  letters  must  be  revoked. 

1681.  (231.)  In  rendering  his  account,  the  executor  or  administrator 
must  produce  and  file  vouchers  for  all  charges,  debts,  claims,  and  ex- 
penses which  he  has  paid,  which  must  remain  in  the  court;  and  he  may 
be  examined  on  oath  touching  such  payments,  and  also  touching  any  prop- 
.  erty  and  effects  of  the  decedent,  and  the  disposition  thereof.  When  any 
voucher  is  required  for  other  purposes,  it  may  be  withdrawn  on  leaving  a 
certified  copy  on  file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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be  produced  on  tbe  settlement^  the  payment  may  be  ptoved  by  the  oath 
of  any  competent  witness. 

Vonchera,  see  1494  n.;  1632. 

1632.  (232.)  On  the  settlement  of  his  acconnt  he  may  be  allowed  any 
item  of  expenditure,  not  exceeding  twenty  dollars,  for  which  no  voucher 
is  produced,  if  such  item  be  supported  by  his  own  uncontradicted  oath 
positive  to  the  fact  of  payment,  specifying  when,  where,  and  to  whom  it 
was  made;  but  such  allowances  in  the  whole  must  not  exceed  five  hundred 
dollars  against  any  one  estate.   J^jL^    ^^^  ^  ^"'^'^^.^^yytA^^i^' 

1633w  (233A  When  any  account  is  rendered  for  settlement,  the  court  or  ^ 
judge^^i^xli^oint  a  day  for  the  settlement  thereof;  the  clerk  must  there- 
upon give  notice  thereof,  by  causing  notices  to  be  posted  in  at  least  three 
'public  places  in  the  county,  setting  forth  the  name  of  the  estate,  the  exec- 
utor or  administrator,  and  the  day  appointed  for  the  settlement  of  the 
account,  whieb-^sra8t''be/on  ^ome- day  of-:  a  term  of  the  eonrt.  The  court 
or  pfotaie  judgamiiy  order  such  further  notice  to  be  given  as  may  be 
proper. 

l^M.  If  the  account  mentioned  in  the  preceding  section  be  for  a  final 
settlement,  and  a  petition  for  the  final  distribution  of  the  estate  be  filed 
with  said  account,  the  notice  of  the  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  ^^publication  as  the  court  may  direct, 
and  for  such  time  as  may  be  ordered.  On  the  settlement  of , said  account, 
distribution  and  partition  of  the.  estate  to  all  entitled  thereto  may  be  im- 
mediately had,  without  further  notice  or  proceedings.  [Approved  March  ii, 

1876;  effect  ninety  days.  ] 

Attorney,  court  may  appoint  to  represent  party,  1718. 
Fublioation,  1705. 

1635.  (234.)  On  the  day  appointed,  or  any  subsequent  day  to  which  the  A 
hearing  may  be  postponed  by  the  court,  any  person  interested  in  the  estate  •  , 
may  appear  and  file  his  exceptions  in  writing  to  the  account,  and  contest     '^  i 
the  same. 


Person  Interested.  A  creditor  is  within 
the  meaning  of  this.  Tompkins  v.  Weeks,  26 
CaL  57.  The  right  to  appear  is  expressly  re- 
stricted to  creditors  and  distrihutees,  and  the 
first  duty  cast  upon  the  court  is  to  determine 
whether  a  person  has  any  interest.  If  it 
turns  out  he  has  none,  he  must  be  exchided 
from  any  further  participation.  The  decision 
rests  very  much  in  the  discretion  of  the  court, 
and  any  doubt  ought  to  be  resolved  in  favor 
of  the  petitioner,  however  remote  or  contin- 
gent his  interest  may  be;  or  in  other  words, 
if  he  has  the  appearance  of  an  interest,  his 
right  to  contest  ought  not  to  be  denied.  Day- 
ton on  SurrogcUeSf  452.  But  the  court  un- 
doubtedly has  the  power  to  determine  the 
question  of  interest  ii  controverted,  and  is  not 
Dound  to  accept  as  conclusive  the  ex  parte 
statement  of  the  party  claiming  the  rignt  to 
contest.  Garwood  v,  Garwood^  29  Cal.  519. 


One  who  files  an  opposition,  on  the  ground 
that  he  has  a  contingent  claim,  mnst  state  in 
his  opposition  facts  showing  that  such  claim 
exists.  It  is  not  sufficient  to  aver  that  for 
certain  reasons  he  has  been  unable  to  deter- 
mine whether  such  claim  exists,  4Uid  thAt 
upon  the  happening  of  a  certain  event  it  may 
exist.  Re  HaUeek,  49  CaL  111.  A  legatee  who 
has  been  represented  by  counsel  at  the  allow- 
ance of  accounts  against  the  estate  will  pot  be 
allowed,  after  a  lapse  of  time,  to  come  in  and 
have  the  allowance  set  aside  on  a  mere  gen- 
eral averment  of  newly  discovered  evidence. 
It  is  not  sufficient  to  allege  iterance  at  tbe 
time  of  allowance,  but  the  plaintiff  must  show 
that  he  could  not,  with  the  use  of  due  dili- 
gence, unmixed  "with  any  nej^ligence  on  hifl 
part,  have  ascertained  the  existence  of  the 
facts.  A  general  averment  of  such  diligence 
wiU  not  do.   WUHama  v.  Price,  11  CaL  212. 


1638.  (235,  2S6.)  All  matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  pn  rendering  an  exhibit,  or  on 
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Payment  of  Debts. 


§§  1637-1643 


.1 ' 


making  a  decree  of  sale,  may  be  contested  by  the  heirs,  for  cause  shown. 
The  hearing  and  allegations  of  the  respective  parties  may  be  postponed 
from  time  to  time,  when  necessary,  and  the  court  may  appoint  one  or 
more  referees  to  examine  the  accounts  and  make  report  thereon,  subject 
to  confirmation;  and  may  allow  a  reasonable  compensation  to  the  refer- 
ees, to  be  paid  out  of  the  estate  of  the  decedent. 

Referees,  63S-645. 

1637.  (237.)  The  settlement  of  the  account  and  the  allowance  thereof 
by  the  court,  or  upon  appeal,  is  conclusive  against  all  persons  in  any  way 
interested  in  the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  right  to  move  for  cause  to  reopen  and  examine 
the  account,  or  to  proceed  by  action  against  the  executor,  or  administra- 
tor, either  individually  or  upon  his  bond,  at  any  time  before  final  distribu- 
tion; and  in  any  action  brought  by  any  such  person,  the  allowance  and 

settlement  of  the  account  is  prima/acie  evidence  of  its  correctness.  [Ap- 
proved March  24;  effect  July  1,  1874.] 

1638.  (238.)  The  account  must  not  be  allowed  by  the  court  until  it  is 
first  proved  that  notice  has  been  given  as  required  by  this  chapter,  and 
the  decree  must  show  that  such  proof  was  made  to  the  satisfaction  of  the 
court,  and  is  conclusive  evidence  of  the  fact. 

Decrees  need  not  reolte  foots,  1704. 

1689.  Whenever  it  appears  to  the  court  on  any  hearing  of  an  application 
for  the  sale  of  real  property,  that  it  would  be  for  the  interest  of  the  estate 
that  personal  property  of  the  estate,  or  some  part  of  such  property  should 
be  first  sold,  the  court  may  decree  the  sale  of  such  personal  property,  or 
any  part  of  it,  and  the  sale  thereof  shall  be  conducted  in  the  same  manner 
as  if  the  application  had  been  made  for  the  sale  of  such  personal  property 

in  the  first  instance.     [Approved  March  24;  effect  July  1,  1874.]  *  . 

2  1640.  Fending  the  settlement  of  any  estate  on  the  petition  of  any  party  ^^ '     ^/' 

C^      interested  therein,  ^jthe  PnQhat^^  Court  may  order  any  moneys  in  the  hands /.^^ , 
ijfy^  of  the  executors  or  administrators  to  be  invested  for  the  benefit  of  the  ^  /^» 
estate  in  securities  of  the  United  States  or  of  this  State.     Such  order  can    i 
only  be  made  after  puUicatioja  of  notice  of  the  petition  in  some  newspaper 

to  be  designated  by  theJiS^'^^Approved  March  24;  effect  July  1,  1874.]  jtu  ^  ^^  \/^ 

AETICLE  III. 

THE  PATMENT  OF.  DEBTS  OF  THE  ESTATE. 


Sec.  1643.  Order  in  which  debts  to  be  paid. 

1644.  Where  property  insufficient  to  pay 

mortgage. 

1645.  Estate  insufficient,  a  dividend  to 

be  paid. 

1646.  Funeral  expenses  and  etpenses  of 

l^t  sickness. 

1647.  Order  for  payment  of  debts  and 

discharge  of  the  executor   or 
administrator. 

1648.  ProNision  for  disputed  and  contin- 

gent claims. 

1643.  (239.)  The  debts  of  the  estate  subject  to  the  provisions  of  section 
1205  must  be  paid  in  the  following  order: 
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Sec.  1649.  After  decree  for  pa3rment  of  debts, 

executor  personally  liable  to 
creditors. 

1650.  Claims  not  included  in  order  for 

payment  of   debts,   how  dis- 
posed of. 

1651.  Order  for  payment  of  legacies  and 

extension  of  time. 

1652.  Final  account,  when  to  be  made. 

1653.  Neglect  to  render  final  account, 

now  treated. 


•*  J«.  .• 


§§  1644-1648  Payment  op  Debts.  [Part  iii,Title xi, 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United  States; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and  mort- 
gages, in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

Order  of  pasrment.    The  family  allowance  utors  or  administrators  have  sold  property,         '^\ 

is  payable  next  after  funeral  charges  and  ex-  received  payment  in  legal  tender  notes,  it  ib  .  ^ 

penses  of  administration,  1467,  16^.   Wages,  error  for  the  Probate  Court  to  order  payment 

etc,  1205.    Neither  the  administrator  nor  the  to  be  made  in  gold  coin,  1614  n.  Be  Den,  39 

Probate  Court  has  power  to  change  the  order.  CaL  70.     Mortgaged  real  estate,  1569. 
Tompkins  v.  Weeks,  26  CaL  51.    Where  exec- 

1644.  (240.)  The  preference  given  in  the  preceding  section  to  a  mort- 
gage only  extends  to  the  proceeds  of  the  property  mortgaged.  If  the 
proceeds  of  such  property  is  insufficient  to  pay  the  mortgage,  the  part 
remaining  unsatisfied  must  be  classed  with  other  demands  against  the 
estate. 

See  1493,  1569. 

1645.  (241.)  If  the  estate  is  insufficient  to  pay  all  the  debts  of  any  one 
class,  each  creditor  must  be  paid  a  dividend  in  proportion  to  his  claim; 
and  no^creditor  of  any  one  class  shall  receive  any  payment  until  all  those 
of  the  preceding  class  are  fully  paid. 

Mortgaged  property,  1493,  1569. 

1646.  (242.)  The  executor  or  administrator,  as  soon  as  he  has  sufficient 
funds  in  his  hands,  must  pay  the  funeral  expenses  and  the  expenses  of  the 
last  sickness,  and  the  allowance  made  to  the  family  of  the  decedent.  He 
may  retain  in  his  hands  the  necessary  expenses  of  administration,  but  he 
is  not  obliged  to  pay  any  other  debt  or  any  legacy  until,  as  prescribed  in 
this  Article,  the  payment  has  been  ordered  by  the  court. 

1647.  (243.)  Upon  the  settlement  of  the  accounts  of  the  executors  or 
administrator  as  required  in  this  chapter,  the  court  must  make  an  order 
for  the  payment  of  the  debts,  as  circumstances  of  the  estate  require.  If 
there  is  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator, 
the  court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor. 
If  the  whole  property  of  the  estate  be  exhausted  by  such  payment  or  dis- 
tribution, such  account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on-  producing  and 
filing  the  necessary  vouchers  and  proofs  showing  that  such  payments  have 
been 'made,  and  that  he  has  fully  complied  with  the  decree  of  the  court. 

[Approved  March  11,  1876;  effect  ninety  days.] 
Final  aoooont,  1628. 
JnriBdictlon  to  order  payment  of  debts,  97,  S.  6. 

1648.  (244.)  If  there  is  any  claim  not  due,  or  any  contingent  or  dis- 
puted claim  against  the  estate,  the  amount  thereof,  or  such  part  of  the 
same  as  the  holder  would  be  entitled  to  if  the  claim  were  due,  established, 
or  absolute,  must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto;  or,  if  he  fails  to 
establish  his  claim,  to  be  paid  over  or  distributed  as  the  circumstances  of 
the  estate  require.    If  any  creditor  whose  claim  has  been  allowed,  but  is 
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not  jet  due,  appears  and  assents  to  a  deduction  therefrom  of  the  legal  in- 
terest for  the  time  the  claim  has  yet  to  run,  he  is  entitled  to  be  paid  accord- 
ingly. •  The  payments  provided  for  in  this  section  are  not  to  be  made  when 
the  estate  is  insolvent,  unless  a  pro  rata  distribution  is  ordered. 

1649.  (245.)  When  a  decree  is  made  by  the  yrnhntn  f'nnrt  for  the  pay- 
ment of  creditors,  the  executor  or  administrator  is  personally  liable  to 
.  u}  ©ach  creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and  execu- 
0  ^     tion  may  be  issued  on  such  decree,  as  upon  a  judgment  in  the  Biotriot 

Court,  in  favor  of  each  creditor,  and  the  same  proceeding  may  be  had  ^^lU^  ^ 
under  such  execution  as  if  i^^ftd  been  jasyed  JpQuyJjifl  Piafrigt  Cgr^ri,  JL^A-O^^ 
The  executor  or  administrator  is  liable  therefor,  on  his  bond,  to  each^'^i  r^Ux 
creditor.  ^td^^ 


Bxeoutlon,  681  et  aeq.  An  administrator 
filed  a  petition,  asking  the  court  to  vacate 
the  decree  as  to  one  of  the  claims,  and  to 
permit  him  to  retain  the  money  directed  to 
oe  paid  thereon,  and  stated,  as  the  ground  of 
his  application,  that  such  claim  had  never 
been  presented  to  him  for  allowance.  The 
Supreme  Court  held  that  the  decree  was  a 
juaicial  determination  of  the  rights  of  the 


parties,  and  possesses  aU  the  elements  of  a 
final  judgment,  and  refused  the  application. 
Re  Cook,  14  Cal.  130;  CossUt  v.  Biscoe,  7  Eng. 
Ark.  95;  Austin  v.  Lamar,  28  Miss.  189.  The 
provision  as  to  contingent  claims  (1648)  is  a 
cautionary  provision,  not  affecting  the  process 
by  which  such  claims  are  to  be  authenticated 
and  presented.  Pico  v.  De  la  Ouerra,  18  Cal. 
430. 


1650.  (246.)  When  the  accounts  of  the  administrator  or  executor  haye 
been  settled ,  and  an  order  made  for  the  payment  of  debts  and  distribu- 
tion of  the  estate,  no  creditor  whose  claim  was  not  included  in  the  order 
for  payment  has  any  right  to  call  upon  the  creditors  who  have  been  paid, 
or  upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the  payment  of 
his  claim;  but  if  the  executor  or  administrator  has  failed  to  giye  the  notice 
to  the  creditors,  as  prescribed  in  section  1491,  such  creditor  may  recover 
on  the  bond  of  the  executor  or  administrator  the  amount  of  his  claim,  or 
such  part  thereof  as  he  would  have  been  entitled  to  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim  was  not  due  ten 
months  before  the  day  of  settlement,  or  whose  claim  was  contingent  and 
did  not  become  absolute  ten  months  before  such  day. 

1651.  (247.)  If  the  whole  of  the  debts  have  been  paid  by  the  first  dis- 
tribution, the  court  must  direct  the  payment  of  legacies  and  the  distribu- 
tion of  the  estate  among  the  heirs,  legatees,  or  other  persons  entitled,  as 
provided  in  the  next  chapter;  but  if  there  be  debts  remaining  unpaid,  or  if, 
for  other  reasons,*  the  estate  be  not  in  a  proper  condition  to  be  closed,  the 
court  must  give  such  extension  of  -time  as  may  be  reasonable  for  a  final 
settlement  of  the  estate. 

1652.  (248.)  At  the  time  designated  in  the  last  section,  or  sooner,  if 
within  that  time  all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the  debts  due  by  the 
estate,  and  the  estate  be  in  a  proper  condition  to  be  closed,  the  executor 
or  administrator  must  render  a  final  account,  and  pray  a  settlement  of  his 
administration. 

Final  aoconnt,  1628.  ' 

1653.  (249.)  If  he  neglects  to  render  his  account,  the  same  proceedings 
may  be  had  as  prescribed  in  this  chapter  in  regard  to  the  first  account  to 
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be  rendered  by  him;  and  all  the  provisions  of  this  chapter  relative  to  the 
last-mentioned  account,  and  the  notice  and  settlement  thereof,  ^PP^J  ^ 
his  account  presented  for  final  settlement. 


CHAPTEB  XI. 

OF  THE  PARTITION,   DISTRIBUTION,   AND  FINAL  SETTLEMENT  OP  ESTATES. 

Article   I.  Partial  Distribution  prior  to  Final  Settlement 1658-1662 

II.  Distribution  on  Final  Settlement 1665-1669 

III.  Distribution  and  Partition 1675-1686 

IV.  Agents  for  Absent  Interested  Parties,  Discharge  of  Ex- 

ecutor OR  Administrator 169M698 


•-)>t 


ARTICLE  I. 

partial  distribution  prior  to  final  settlement. 


Sec»  1658.  Payment  of  legacies  upon  giving 
bonds. 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  re- 

sist application. 


Sec.  1661.  Decree  prayed  for  to  require  bond, 
which  must  be  given.  May 
order  whole  or  part  of  share  to 
be  delivered.  Where  partition 
necessary,  how  made.  Costs. 
1662.  Order  for  payment  of  bond,  and 
suit  thereon. 


1658.  (250.)  At  any  time  after  the  lapse  of  four  months  from  the  issniDg 
of  letters  testamentarjr  or  of  administration,  any  heir,  devisee,  or  legatee 
may  present  his  petition  to  the  court  for  the  legacy  or  share  of  the  estate 
to  T?hich  he  is  entitled,  to  be  given  to  him  upon  his  giving  bonds,  -with 
security,  for  the  payment  of  his  proportion  of  the  debts  of  the  estate. 

Jiirifldictiontoorderdlit]ibatlon,97,  S.7.     disposed  of  bv  the  will.    3.  Property  which 

>  devised  or  bequeathed  to  a  residuary  legs- 


Xaegaoles,  eto.  The  property  of  a  testator, 
except  as  otherwise  specially  provided  in  this 
Code,  and  the  Code  of  Civil  Procedure,  must 
be  resorted  to  for  the  payment  of  legacies  in 
the  following  order:  1.  The  property  which 
is  expressly  appropriated  by  the  will  for  the 
payment  of  the  legacies.     2.   Property  not 


IS  devised  or  oequeatned  to  a  residuary 
tee.  4.  Property  which  is  specifically  devised 
or  bequeathed.  C.  C,  1360.  Those  to  whom 
property  is  ffiven  by  will  are  liable  for  the 
obligations  of  the  testator  in  the  cases  and  to 
the  extent  prescribed  by  the  Code  of  Civil 
Procedure.    C.  C,  1377.     See  O.  C.  P.  1650. 


K^ 


1658.  (251.)  Notice  of  the  application  must  be  given  to  the  executor 
or  administrator,  personally,  and  to  all  persons  interested  in  the  estate,  in 
the  same  manner  that  notice  is  required  to  be  given  of  the  settlement  of 
the  account  of  an  executor  or  administrator. 

Notioe,  1633. 

Attorney,  court  may  appoint  to  represent  party,  1718. 

1660.  (252.)  The  executor  or  administrator,  or  any  person  interested  in 
the  estate,  may  appear  at  the  time  named  and  resist  the  application,  or 
any  other  heir,  devisee,  or  legatee  may  make  a  similar  application  for 
himself. 

Person  Intoratitad,  1635  n. 

1661.  (253,  254,  255,  256.)  If  at  the  hearing,  it  appears  that  the  estate 
'  is  but  little  indebted,  and  that  the  share  of  the  party  applying  may  be 

r)  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the  court  must 

make  an  order  in  conformity  with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving 
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his  share  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or^  ^^^"^ 
adininistr^onia  bond,  in  such  sum  as  shall  be  designated  bj  the  prolntte  ^ 
judge,,jWitn  Sureties  to  be  approved  by  the  judge,  payable  tb  the  executor 
or  administrator,  and  conditioned  for  the  payment,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the 
value  or  amount  of  the  legacy  or  portion  of  the  estate  to  which  he  is 
entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or 
devisee  the  whole  portion  of  the  estate,  to  which  he  may  be  entitled,  or 
only  a  part  thereof,  designating  it. 

If,  in  the  execution  of  the  order,  a  partition  is  necessary,  between  two 
or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  herein- 
after prescribed.  The  costs  of  these  proceedings  to  be  paid  Jby  the 
applicant,  or  if  there  be  more  than  one,  to  be  apportioned  equally 
amongst  them. 

TazM,  1669.  Partition,  1675  et  seq. 

Qnalificatloo  of  suretia.,  1057.  Raoordlug  ordar,  1719. 

XTiidartaking  ganeraUy,  941  n. 

1662.  (257.)  When  any  bond  has  been  executed  and  delivered,  under 
the  provisions  of  the  preceding  section,  and  it  is  necessary  for  the  settle- 
ment of  the  estate  to  require  the  payment  of  any  part  of  the  money 
thereby  secured,  the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citation  issued  and  served  on 
the  party  bound,  requiring  him  to  appear  and  show  cause  why  the  order 
should  not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  the  necessity 
of  such  payment,  must  make  an  order  accordingly,  designating  the 
amount  and  giving  a  time  within  which  it  must  be  paid.  If  the  money  is 
not  paid  within  the  time  aUowed,  an  action  may  be  maintained  by  the 
executor  or  administrator  on  the  bond. 

Citation,  1707-1711. 

ARTICLE  n. 

DISTKIBUTIOK  ON  FINAL   BETTLKHENT. 


Sec.  |1665.  Distribution  of  estate,  how  made 
and  to  whom. 

1666.  What  the  decree  most  contain, 

and  is  final. 

1667.  Distribution  when  decedent  was 

not  a  resident  of  this  State. 


Sec  1668.  Decree   to   be   made  only  after 
notice. 
1669.  No  distribution  to  be  ordered  till 
all  taxes  on  personal  property 
are  paid. 


1665.  (258.)  Upon  the  final  settlement  of  the  accounts  of  the  executor 
or  administrator,  or  at  any  subsequent  time,  upon  the  application  of  the 
executor  or  administrator,  or  of  any  heir,  legatee,  or  devisee,  the  court 
must  proceed  to  distribute  the  residue  of  the  estate  in  the  hands  of  the 
executor  or  administrator,  if  any,  among  the  persons  who  by  law  are 
entitled  thereto;  and  if  the  decedent  has  left  a  suryiving  child,  and  the 
issue  of  other  children,  and  any  of  them,  before  the  close  of  administra- 
tion, have  died  while  under  age  and  not  having  been  married,  no  adminis- 
tration on  such  deceased  child's  estate  is  necessary,  but  all  the  estate 
which  such  deceased  child  was  entitled  to  by  inheritance  must,  without 
administration,  be  distributed  to  the  other  heird  at  law.    A  statement  of 
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any  receipt  and  disbursements  of  the  executor  or  administrator,  since  the 
rendition  of  his  final  accounts,  must  be  reported  and  filed  at  the  time  of 
making  such  distribution,  and  a  settlement  thereof,  together  with  an 
estimate  of  the  expenses  of  closing  the  estate,  must  be  made  by  the  cojjct 
and  included  in  the  order  or  decree;  or  the  court  or  judge  may  order 
notice  of  the  settlement  of  such  supplementary  account,  and  refer  the 
same  as  in  other  cases  of  the  settlement  of  accounts. 

Juzladiction  to  order  distribution,  97,  S.  7. 

Notice,  1707-1711,  1633. 

Attorney,  court  may  appoint  to  xepreseDt  party,  1718. 

1666.  (259.)  In  the  order  or  decree,  the  court  must  name  the  persons 
and  the  proportions  or  parts  to  which  each  shall  be  entitled,  and  such  per- 
sons may  demand,  sue  for,  and  recover  their  respective  shares  from  the 
executor  or  administrator,  or  any  person  having  the  same  in  possession. 
Such  order  or  decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on  appeal.  *" 


Distribution.  As  to  taxes,  1669.  Legacies 
draw  interest  under  C,  G.  1368-9,  after  they 
become  due.  Dunne  v.  Mastick,  50  Cal.  246. 
A  will  made  in  Texas  operating  upon  prop- 
erty there  situated,  must  he  interpreted  by  the 
law  of  that  State.  To  that  law  reference 
must  be  had  to  determine  the  capacity  of  the 
testator,  the  extent  of  his  power  of  disposi- 
tion, and  the  conditions  upon  which  the  power 
of  lilienation  vested  in  the  euardian  of  his 
children  appointed  by  the  will,  is  to  be  exer- 
cised. In  the  absence  of  proof  to  the  con- 
trary, the  common  law  is  presumed  to  exist 
in  those  States  of  the  Union  which  were  orig- 
inally colonies  of  England,  or  were  carved  out 
of  such  colonies.  The  same  presumption  pre- 
vails as  to  the  existence  of  the  common  law 
in  those  States  which  have  been  established 
in  territory  acquired  since  the  Revolution, 
where  such  territory  was  not  at  the  time  of 
its  acquisition  occupied  bv  an  organi2ed  and 
civilized  community,  but  where  the  population, 
upon  the  establishment  of  government,  was 
formed  by  emigration  from  the  original  States. 
No  such  presumption  can  prevail  as  to  the 
States  of  Florida,  Louisiana  and  Texas.  In 
those  States,  at  the  time  of  their  accession  to 
the  country,  organized  governments  existed, 
the  laws  of  whicn  remained  in  force  until  they 
were  abrogated  by  proper  authority  and  new 


laws  were  promulgated.  In  the  absence  of 
proof  as  to  the  laws  of  Texas,  the  laws  of  this 
State  in  interpreting  a  will  made  in  that  State 
will  presume  its  laws  to  be  in  accordance  with 
the  laws  of  California.  Norris  v.  Harris,  15 
CaL  226;  and  see  He  Baubichon,  49  Cal.  28. 
After  the  decree  of  distribution,  money  in  the 
hands  of  the  administrator,  distributed  to  an 
heir  or  devisee,  may  be  gamisheed  by  a  cred- 
itor of  the  distributee,  or  may  be  reached  hy 
proceedings  supplementary  to  execution.  Rt 
Iferae,  35  Cal.  392.  A  final  decree  making 
distribution  of  an  entire  estate  is,  until  reversed 
or  modified  on  appeal,  an  investiture  of  the 
absolute  right  ana  title  to  the  same  in  the 
distributees;  and  a  further  order  of  the  court 
making  a  different  disposition  of  a  portion  of 
the  estate,  made  pending  an  appeal  which 
was  perfected  from  said  final  decree,  is  void. 
But  the  appeal  court  may  modify  the  decree, 
45.  Re  Garraud,  36  CaL  277.  The  executor 
cannot  appeal  as  to  the  claims  of  one  set  of 
legatees  as  against  others.  Bates  v.  Ryberg,  40 
Cal.  465.  But  he  probably  can  appeal  if  the 
amount  ordered  to  oe  distributed  us  too  laige. 
Re  Wright,  49  CaL  651. 

Subsequent  discovery  of  estate,  lettera 
of  administration  may  be  taken  out  on,  1698. 


1667.  (259.)  Upon  application  for  distribution,  after  final  settlement  of 
the  accounts  of  administration,  if  the  decedent  was  a  non-resident  of  this 
r  State,  leaving  a  will  which  has  been  duly  proved  or  allowed  in  the  State  of 
his  residence,  and  an  authenticated  copy  thereof  has  been  admitted  to 
probate  in  this  State,  and  it  is  necessary,  in  order  that  the  estate  or  any 
part  thereof  may  be  distributed  according  to  the  will,  that  the  estate  in 
this  State  should  be  delivered  to  the  executor  or  administrator  in  the  State 
or  place  of  his  residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  delivery  of  the 
proceeds.  The  delivery,  in  accordance  with  the  order  of  the  court,  is  a 
full  discharge  of  the  executor  or  administrator  with  the  will  annexed,  in 
this  State,  in  relation  to. all  property  embraced  in  such  order,  which, 
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unless  reversed  on  appeal,  binds  and  concludes  all  parties  in  interest. 
Sales  of  real  estate  ordered  by  virtae  of  this  section  must  be  made  in  the 
same  manner  as  other  sales  of  real  estate  of  decedents  by  order  of  the 
.ftpflbnti  Court. 

Bales  of  real  estate,  1536  et  seq. 
Recording  order  of  distribution,  1719. 

1668.  (260.)  The  order  or  decree  may  be  made  on^  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the  estate. 
Notice  of  the  application  must  be  given  by  posting  or  publication,  as  the 
court  may  direct,  and  for  such  time  as  may  be  ordered.  If  partition  be 
applied  for,  as  provided  in  this  chapter,  the  decree  of  distribution  shall 
not  divest  the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is 

finally  closed.      [Approved  March  24;  effect  July  1,  1874.] 

1668,  (260.)  Before  any  decree  of  distribution  of  an  estate  is  made,  the 
,^  ^^  Pjobate  Court  must  be  satisfied,  by  the  oath  of  the  executor  or  adminis- 
ij^  v^  trator,  or  otherwise,  that  all  State,  county,  and  municipal  taxes,  legally 
levied  upon  personal  property  of  the  estate,  have  been  fully  paid. 


j^. 


eto.  The  probate  judge  must  re-  the  distribution  of  any  property  of  any  de- 
quire  every  administrator  and  executor  to  pay  cedent  among  the  heirs  or  aevisees  must  be 
out  of  the  funds  of  the  estate  all  taxes  due  made  until  all  taxes  against  the  estate  are 
from  such  estate;  and  no  order  or  decree  for  paid.  PoL  G.  3752. 

AETICLE  in. 

DISTRIBUTION  AND  PARTmON. 


Sec.  1675.  Estate  in  common.     Commission- 
ers. 

1676.  Partition  and  notice  thereof,  and 

the  time  of  filing  petition. 

1677.  Estate  in  different  counties,  how 

divided. 

1678.  Partition  may  be  made  although 

some  of   the  heirs,   etc,   have 
parted  with  their  interest. 

1679.  Shares  to  be  set  out  by  metes  and 

bounds. 

1680.  Whole  estate  may  be  assigned  to 

one,  in  certain  cases. 


Sec.  1681.  Payments  for  equality  of  parti- 
tion, by  whom  and  how. 

1682.  Estate  may  be  sold. 

1683.  To  give  notice  to  all  persons  and 

^ardians  before  partition.    Du- 
ties of  commissioners. 

1684.  To  make  report,  and  partition  to 

be  recorded. 

1685.  When  commissioners  to  make  par- 

tition are  not  necessary. 

1686.  Advancements  made  to  heirs. 


'         /j  1675.  (261.)  When  the  estate,  real  or  personal,  assigned  by  the  decree 

fj  L\     of  distribution  to  two  or  more  heirs,  devisees,  or  legatees,  is  in  common 

^-^\^  and  undivided,  and  the  respective  shares  are  not  separated  and  distin- 

/  ifXT^   guished,  partition,  or  distribution,  may  be  made  by  three  disinterested 

persons,  to  be  appointed  commissioners  for  that  purpose  by  the  riubattf" 

Court  .Qj:^adgo,  who  must  be  duly  sworn  to  the  faithful  discharge  of  their 

duties.     A  certified  copy  of  the  order  of  their  appointment,  and  of  the 

order  or  decree  assigning  and  distributing  the  estate,  must  be  issued  to 

them  as  their  warrant,  and  their  oath  must  be  indorsed  thereon.     Upon 

consent  of  the  parties,  or  when  the  court  deems  it  proper  and  just,  it  is 

sufficient  to  appoint  one  commissioner  only,  who  has  the  same  authority 

and  is  governed  by  the  same  rules  as  if  three  were  appointed. 

Attorney,  court  may  appoint  to  represent  party,  1718. 

^j^     1676.  (263.)  Such  partition  may  be  ordered  and  had  in  the  Probate 
I  4-%^  Court,  on  the  petition  of  any  person  interested.    But  before  commission- 
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§§  1677-1680  Partition.  [p^t  hi,  titlexi, 

ers  are  appointed,  or  partition  ordered  by  the  Probata  Coart  as  directed 
in  this  chapter,  notice  thereof  must  be  given  to  all  persons  interested, 
who  reside  in  this  State,  or  to  their  guardians,  and  to  the  agents,  attor- 
neys, or  guardians,  if  any  in  this  State,  of  such  as  reside  out  of  the  State, 
either  personally  or  by  public  notice,  as  the  Probate  Court  may  direct. 
The  petition  may  be  filed,  attorneys,  guardians,  and  agents  appointed, 
and  notice  given,  at  any  time  before  the  order  or  decree  of  distribution, 
but  the  commissioners  must  not  be  appointed  until  the  order  or  decree  is 
made  distributing  the  estate. 
Notice,  1707-1711,  1010  et  aeq. 

1377.  (262.)  If  the  real  estate  is  in  different  counties,  the  Diobato  Court 
may,  if  deemed  proper,  appoint  a  commissioner  for  all,  or  different  commis- 
sioners for  each  county.  The  estate  in  each  county  must  be  divided  sep- 
arately among  the  heirs,  devisees,  or  legatees,  as  if  there  was  no  other 
estate  to  be  divided,  but  the  commissioner  first  appointed  must,  unless 
otherwise  directed  by  the  Probate  Court,  make  division  of  such  real 
estate,  wherever  situated  within  this  State. 

1678.  (264.)  Partition  or  distribution  of  the  real  estate  may  be  made  as 
provided  in  this  chapter,  although  some  of  the  original  heirs,  legatees,  or 
devisees  may  have  conveyed  their  shares  to  other  persons,  and  such  shares 
must  be  assigned  to  the  person  holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

Person  holdtog,  etc.    This  does  not  mean     devisee,  but  the  assignees  of  alienees  as  well, 
only  the  first  alienee,  nor  an  alienee  receiving     Be  Dt  Castro  v.  Barry,  18  CaL  99. 
a  conveyance  immediately  from  the  heir  or 

1679.  (265.)  When  both  distribution  and  partition  are  made,  the  several 
shares  in  the  real  and  personal  estate  must  be  set  out'  to  each  individual 

in  proportion  to  his  right,  by  metes  and  bounds,  or  description,  so  that     ^ 
the  same  can  be  easily  distinguished,  unless  two  or  more  of  the  parties    'xj 
interested  consent  to  have  their  shares  set  out  so  as  to  be  held  by  them  in      ..a 
common  and  undivided.  Jl 

1680.  (266.)  When  the  real  estate  cannot  be  divided  without  prejudice 
.  -)ZJ  ^^  inconvenience  to  the  owners,  the  Probatft^Oourt  may  assign  the  whole 
^"^^     to  one  or  more  of  the  parties  entitled  to  share  therein  who  will  accept  it, 

y  6'  ^  ^  always  preferring  the  males  to  the  females,  and  among  children  preferring 
the  elder  to  the  younger.  The  parties  accepting  the  whole  must  pay  to 
the  other  parties  interested  their  just  proportion  of  the  true  value  thereof, 
or  secure  the  same  to  their  satisfaction,  or,  in  case  of  the  minority  of  such 
party,  then  to  the  satisfaction  of  his  guardian,  and  the  true  value  of  the 
estate  must  be  ascertained  and  reported  by  the  commissioners.  When 
the  commissioners  appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the 
owners,  they  must  so  report  to  the  court,  and  recommend  that  the  whole 
be  assigned  as  herein  provided,  and  must  find  and  report  the  true  value 
of  such  real  estate.  On  filing  the  report  of  the  commissioners,  and  on 
making  or  securing  the  payment  as  before  provided,  the  court,  if  it  ap- 
pears just  and  proper,  must  confirm  the  report,  and  thereupon  the  assign- 
ment is  complete,  and  the  title  to  the  whole  of  such  real  estate  vests  in 
the  person  to  whom  the  same  is  so  assigned. 
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Chap.  XI.  Art.  III.]  PARTITION.  §§  1681-1686 

1681.  (267.)  When  any  tract  of  land  or  tenement  is  of  greater  value 
than  any  one's  share  in  the  estate  to  be  divided,  and  cannot  be  divided 
without  injury  to  the  same,  it  may  be  set  oflf  by  the  commissioners  ap- 
pointed to  make  partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The  party  accepting 
must  pay  or  secure  to  the  others  such  sums  as  the  commissioners  shall 
award  to  make  the  partition  equal,  and  the  commissioners  must  make 
their  award  accordingly;  but  such  partition  must  not  be  established  by 
the  court  until  the  sums  awarded  are  paid  to  the  parties  entitled  to  the 
same,  or  secured  to  their  satisfaction. 

1682.  (268.)  When  it  appears  to*  the  court,  from  the  commissioners' 
report,  that  it  cannot  otherwise  be  fairly  divided,  and  should  be  sold,  the 
court  may  order  the  sale  of  the  whole  or  any  part  of  the  estate,  real  or 
personal,  by  the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed.  The  sale  must 
be  conducted,  reported,  and  confirmed  in  the  same  manner  and  under  the 
same  requirements  provided  in  Article  IV,  Chapter  VII  [1536-1576],  of 
this  Title. 

1683.  (270.)  Before  any  petition  is  made  or  any  estate  divided,  as  pro- 
vided in  this  Chapter,  notice  must  be  given  to  all  persons  interested  in 
the  partition,  their  guardians,  agents,  or  attorneys,  by  the  commissioners, 
of  the  time  aiid  place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  surveys,  and  take 
such  other  steps  as  may  be  necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them. 

Notioe,  eto.,  1707-1711;  lOlOetseq. 

1]^  1684.  (271.)  The  commissioners  must  report  their  proceedings,  and 
^^  ^  the  partition  agreed  upon  by  them,  to  the  Pvebato  Court,  in  writing,  and 
I  ^^  U  the  court  may,  for  sufficient  reasons,  set  aside  the  report  and  commit  the 
*  same  to  the  same  commissioners,  or  appoint  others;  and  when  such  report 

is  finally  confirmed,  a  certified  copy  of  the  judgment  or  decree  of  parti- 
tion made  thereon,  attested  by  the  clerk,  under  the  seal  of  the  court,  must 
be  recorded  in  the  office  of  the  recorder  of  the  county  where  the  lands  lie. 

h  1685.  (272.)  When  the  Brubulu  Court  makes  a  judgment  or  decree 

cXv      assigning  the  residue  of  any  estate  to  one  or  more  persons  entitled  to  the 

"  Jfki     same,  it  is  not  necessary  to  appoint  commissioners  to  make  partition  or 

/  distribution  thereof,  unless  the  parties  to  whom  the  assignment  is  decreed, 

or  some  of  them,  request  that  such  partition  be  made. 

l\  1686.  (273.)  All  questions  as  to  advancements  made,  or  alleged  to  have 
Cy  been  made,  by  the  decedent  to  his  heirs,  may  be  heard  and  determined 
by  the  yiobala  Court,  and  must  be  specified  in  the  decree  assigning  and 
distributing  the  estate;  and  the  final  judgment  or  decree  of  the  BicibaU) 
Court,  or,  in  case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all  par- 
ties interested  in  the  estate. 

Racording  oxder,  1719. 


lirfr^ 
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§§  1691-1695  Agents  foe  Absentees.  [Part  hi, title xi, 

AETICLE  IV. 

AGENTS  FOB  ABSENT   INTEBESTEO  PARTIES,  DISGHABGE   07   SXECUTOB  OB  ADMINI8TEAT0B. 


Sec.  1691.  Court  maj  appoint  agent  to  take 
possession  for  absentees. 

1692.  Agent  to  give  bond,  and  his  com- 

pensation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  real  and  personal  property 

of  absentee  to  be  sold. 


& 


/ 
Sec.  1695.  Liability  of  agent  on  his  bond.  f\ 

1696.  Certificate  to  claimant 

1697.  Final  settlement,  decree,  and  dis- 

chai^.  Y 

1698.  Discovery  of  property.  "*  J 


A 


1691.  (274.)  When  any  estate  is  assigned  or  distributed  by  a  judgment 
or  decree  of  the  court,  as  provided  in  this  chapter,  to  any  person  residing 
out  of  and  haying  no  agent  in  this  State,  and  it  is  necessary  that  some  per- 
son should  be  authorized  to  take  possession  and  charge  of  the  same  for 
the  benefit  of  such  absent  person,  the  court  may  appoint  an  agent  for  that 
purpose,  and  authorize  him  to  take  charge  of  such  estate  as  well  as  to  act 
for  such  absent  person  in  the  distribution.  rk^  jgli^  H  C^^ 


J 


1682.  (275.)  The  agent  must  first  give  a  bond  to  thfi  prn'*^*'^^  JTldgfti  ^"^C^^h^ 
^  De  approved  by  him^  conditioned  that  he  shall  faithfully  manage  and  '^' 

(^  r^  count  for  the  estate.     The  court  appointing  such  agent  may  allow  a  reason- 
able sum  out  of  the  profits  of  the  estate  for  his  services  and  expenses. 

1683.  (276.)  When  personal  property  remains  [in  the  hands  of  the  agent 
unclaimed  for  a  year,  and  it  appears  to  the  court  that  it  is  for  the  benefit  of 
those  interested,  it  shall  be  sold  under  the  order  of  the  court,  and  the  pro- 
ceeds, after  deducting  the  expenses  of  the  sale  allowed  by  the  court,  must 
be  paid  into  the  State  treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  treasury  duplicate  receipts,  one  of  which  he  must  file 
in  the  office  of  the  controller,  and  the  other  in  the  Prfiibcite  Court. 

TTnolaimed  property.    The  court  has  no  resident  heir  shall  fail  to  appear  and  claim  it 

power  to  direct  that  the  portion  allotted  to  within  a  year.    The  money  should  he  paid 

one  of   heirs,   a  non-resid!ent,   shall  be  dis-  into  the  State  treasury.  Pyatt  v.  Brockman,  6 

tributed  among  the  other  heirs  if  the  non-  CaL  418;  and  see  1269-1272. 

1684.  The  agent  must  render  to  the  Pfoboto  Court  appointing  him, 
/^       annually,  an  account,  showing: 
^  \tO    1-  The  value  and  character  of  the  property  received  by  him,  what  por- 

1^^    tion  thereof  is  still  on  hand,  what  sold,  and  for  what; 
\  2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether 
paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection  and  management  thereof,      -^ 
and  whether  paid  or  unpaid.  "^ 

When  filedj  the  riubab<»  Court  may  examine  witnesses  and  take  proofs  -^ 
in  regard  to  the  account;  and  if  satisfied  from  such  accounts  and  proofs 
that  it  will  be  for  the  benefit  and  advantage  of  the  persons  interested  there- 
in, the  court  may,  by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to  be  proper,  and 
the  purchase-money  to  be  deposited  in  the  State  Treasury. 

Deposit  in  State  Treasury,  1269-1272. 

1695.  (277.)  The  agent  is  liable  on  his  bond  for  the  care  and  preserva- 
tion of  the  estate  while  in  his  hands,  and  for  the  payment  of  the  proceeds 
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Chap,  xii."]  Orders,  PROCESS,  Etc.  §§  1696-1704 

of  the  sale  as  required  in  the  preceding  sections,  and  may  be  sued  thereon 
by  any  person  interested. 

1696.  (278.)  When  any  person  appears  and  claims  the  money  paid  into 
/Ob      the  Treasury,  the  Bw>bfl.ta^ourt  making  the  distribution  must  inquire 

0  fyjp)  ioto  such  claim,  and  being  nrst  satisfied  of  his  right  thereto,  must  grant 
^0     ^^^  ^  certificate  to  that  effect,  under  its  seal;  and  upon  the  presentation 

1  V        of  the  certificate  to  him,  the  controller  must  draw  his  warrant  on  the 

treasurer  for  the  amount. 

1697.  (279.)  When  the  estate  has  been  fully  administered,  and  it  is 
shown  by  the  executor  or  administrator,  by  the  production  of  satisfactory 
vouchers,  that  he  has  paid  all  sums  of  money  due  from  him,  and  deliyered 
up,  under  the  order  of  the  court,  all  the  property  of  the  estate  to  the 
parties  entitled,  and  performed  all  the  acts  lawfully  required  of  him,  the 
court  must  make  a  judgment  or  decree  discharging  him  from  all  liability 
to  be  incurred  thereafter. 

1698.  (280.)  The  final  settlement  of  an  estate,  as  in  this  chapter  pro- 
I .  ^  vided,  shall  not  prevent  a  subsequent  issue  of  letters  testamentary,  or  of 
\  administration,  or  of  administration  with  the  will  annexed,  if  other 
%              property  of  the  estate  be  discovered,  or  if  it  become  necessary  or  proper 

for  any  cause  that  letters  should  be  again  issued.     [Approved  March  24;  effect 

July  1,1874.] 

CHAPTEE   Xn. 

OF  OBDEBS,   DECREES,   PROCESS,   MINUTES,   RECORDS,   TRIALS,   AND  APPEALS. 


Sec.  1704.  Orders  and  decrees  to  be  entered 
in  minutes.  [Need  not  recite 
facts.] 

1705.  How  often  publication  to  be  made. 

1706.  Recorded  oecree  or  order  to  impart 

notice  from  date  of  filing. 

1707.  Citation,  how  directed,  and  what 

to  contain. 

1708.  Citation,  how  issued. 

1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  be- 

fore return. 

1712.  One   description   of    real    estate 

sought  to  be  sold  being  pub- 
lished, is  sufficient  for  aU  pur- 
poses. 

1713.  Rmes  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  time  appeal  must  be 

taken. 


Sec,  1716.  Issues  joined  in  Probate  Court, 
how  tried  and  disposed  of. 

1717.  Court  to  try  case  when  no  jury  is 
demanded.  How  and  wnat 
issues  to  be  tried. 

1718.  Court  to  appoint  attorney  for 
minor  or  at^ent  heirs,  devisees, 
legatees,  or  creditors,  when, 
and  what  compensation  he  is 
to  receive. 

1719.  Decree  relative  to  homestead,  and 
effect  thereof. 

1720.  Costs,  by  whom  paid  in  certain 
cases. 

1721.  Executor,  administrator,  or  guard- 
ian to  be  removed  when  com- 
mitted for  contempt,  and 
another  appointed. 

[1722.  Personal  service  on  guardian  suf- 
ficient. ] 

1704.  Orders  and  decrees  made  by  the  Pgobate  Court,  or  -fee^  judge 
tliei'eofy  need  not  recite  the  existence  of  facts,  or  the  performance  of  acts 


^ ., . 

^Jrf/upon  which  the  jurisdiction  of  the  court  or  judge  may  depend;   but  it 

w^      alin.!!  nnlv  Via  nAnAaAftrv  ^liii.f.  f.fiAV  nontain  thfi  mati^ArR  ordfirAf!  or  ii.r]iiii1orArl 


I  ^^     shall  only  be  necessary  that  they  contain  the  matters  ordered  or  adjudged, 
except  as  otherwise  provided  in  this  Title.    All  orders  and  decrees  of  the 
court  or  judge  must  be  entered  at  length  in  the  minute-book  of  the  court,* 
and  upon  _the  -c1os<b  of  each   term  the  judge  must  -sign  the  .nmrates. 

[Approved  March  24;  efTect  July  1,  1874.] 

Proceedings  in  Bpaniah  language,  185,  1056. 

Abbreviations  cuid  numerals,  186. 

Facts,  setting  forth  in  order  for  sale  of  real  property,  1537. 

Jurisdiction  of  Probate  Court  to  make  such  orders  as  may  be  necessary  to  the  exercise  of 
the  powers  conferred  upou  it,  97,  S.  10. 
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§§1705-1716  Orders,  Process,  Etc.  [Part  hi.  title h. 

1705.  (287.)  When  any  publication  is  ordered,  such  publication  must  be 

j)^      made  daily  or  otherwise,  as  often  during  the  prescribed  period  as  the 

Cy   o-OP^P®^  is  regulariy^jQMed,  unless  otherwise  provided  in  this  Title.    The 

I  ftO    court  or  ludge^payThowever,  order  a  less  number  of  publications  during 

I  the  period. 

Proof  of  publioatdon,  2010-2011. 

J^  1706.   (11.)  When  it  is  V^^l}^9^^Jfl  ^^^^  Title  that  any  order  or  decree 

rJ7>^  ft  Pi:abato-Court  or/judge,*%r  aro      thereof,  must  be  recorded  in  the 
(jr'C    office  of  the  county  recorder,  from  the  time  of  filing  the  same  for  record 
'    ^        notice  is  imparted  to  all  persons  of  the  contents  thereof. 

1707.  Citations  must  be  directed  to  the  person  to  be  cited,  signed  by 
the  clerk,  and  issued  under  the  seal  of  the  court,  and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding;  vjA 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place  specified.   ^  i^ 

1708.  The  citation  may  be  issued  by  the  clerk  upon  the  application  of  ,  >^  ■  | 
any  party,  without  an  order  of  the  judge,  except  in  cases  in  which  such  '  •'l 
order  is  by  the  provisions  of  this  Title  expressly  required.  • 

1709.  The  citation  must  be  served  in  the  same  manner  as  a  summons  in 
a  civil  action. 

Service,  410  et  seq.    Time  of,  1711. 
Shexiff 'B  duties,  262  n. 

1710.  When  personal  notice  is  required,  and  no  niode  of  giving  it  is 
prescribed  in  this  Title,  it  must  be  given  by  citation. 

1711.  (290.)  When  no  other  time  is  specially  prescribed  in  this  Title, 
citations  must  be  served  at  least  five  days  before  the  return  day  thereof. 

1712.  When  a  complete  description  of  the  real  property  of  an  estate 
sought  to  be  sold  has  been  given  and  published  in  a  newspaper,  as 
required  in  the  order  to  show  cause  why  the  sale  should  not  be  made, 
such  description  need  not  be  published  in  any  subsequent  notice  of  sale, 
or  notice  of  a  petition  for  the  confirmation  thereof.  It  is  sufficient  to  refer 
to  the  description  contained  in  the  publication  of  the  first  notice,  as  being 
proved  and  on  file  in  the  court. 

1713.  (293.)  Except  as  otherwise  provided  in  this  Title,  the  provisions 
of  Part  II  [307-1059]  of  this  Code  are  applicable  to  and  constitute  the 
rules  of  practice  in  the  proceedings  mentioned  in  this  Title. 

1714.  The  provisions  of  Part  II  [656-663,  936-971]  of  this  Code,  rela- 
tive to  new  trials  and  appeals — except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  Title — apply  to  the  proceedings  mentioned  in 
this  Title. 

1715.  The  appeal  must  be  taken  within  sixty  days  after  the  order,  <lgi^\ 
cree,  or  judgment  is  entered.  ixM<'^  c  ^^  ^^    f^'  \, 


Coort  mi 


^  1716.  (294.)  All  issues  of  fact  joined  in  the  Probate  Court  must  be  tried 

\y\       in  conformity  with  the  requirements  of  Article  11,  Chapter  11  [1312-1318], 
(P  of  this  Title,  and  in  all  such  proceedings  the  party  affirming  is  plaintiff, 
and  the  one  denying  or  avoiding  is  defendant.     Judgments  therein  on  the 
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issnes  joined,  as  well  as  for  costs,  may  be  entered  and  enforced  by  execu- 
tion or  otherwise,  by  the  PTOtJatS"  Court,  as  in  civil  actions. 

Trial,  see  1717. 

1717.  (294.)  If  no  jury  is  demanded,  the  court  must  try  the  issues 
joined.  If,  on  written  demand,  a  jury  is  called  by  either  party,  and  the 
issues  are  not  sufficiently  made  up  by  the  written  pleadings  on  file,  the 
court,  on  due  notice  to  the  opposite  party,  must  settle  and  frame  the 
issues  to  be  tried,  and  submit  the  same,  together  with  the  evidence  of  each 
party,  to  the  jury,  on  which  they  must  render  a  verdict.  Either  may 
move  for  a  new  trial  upon  the  same  grounds  and  errors,  and  in  like  man- 
ner, as  provided  in  this  Code  for  civil  actions. 

I7ew  trials,  1714. 

/f         1718.  At  or  before  the  hearing  of  petitions  and  contests  for  the  probate 
r^    of  wills;  for  letters  testamentary  or  of  administration;  for  sales  of  real 
I  "TV  estate  and  confirmations  thereof;  settlements,  partitions,  and  distributions 
liCu     of  estates;  setting  apart  homesteads;  aad  all  other  proceedings  where  all 
L  the  parties  interested  in  the  estate  are  required  to  be  notified  thereof,  the 

court  may,  in  its^scretion,  appoint  some  competent  attorney  at  law  to  . 
represent,  in  all  such  proceedings,  the  devisees,  legatees,  heirs,  or  credi- 
tors of  the  decedent,  who  are  minors  and  have  no  general  guardian  in  the 
county,  or  who  are  non-residents  of  the  State;  and  those  interested  who, 
though  they  are  neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  for  whom  the  attorney  is 
appointed,  who  is  thereby  authorized  to  represent  such  parties  in  all  such 
proceedings  had  subsequent  to  his  appointment.  The  attorney  may  re- 
ceive a  fee  to  be  fixed  by  the  court  for  his  services,  which  must  be  paid 
out  of  the  funds  of  the  estate  as  necessary  expenses  of  administration, 
and  upon  distribution  may  be  charged  to  the  party  represented  by  the 
attorney.  If,  for  any  cause,  it  become  necessary,  the  Probato  Court  may 
substitute  another  attorney  for  the  one  first  appointed,  in  which  case  the 
fee  must  be  proportionately  divided.  The  non-appointment  of  an  attorney 
will  not  affect  the  validity  of  any  of  the  proceedings.     [Approved  March  24; 

effect  July  1,  1874.  ] 

Counsel  fees.   Being  authorized  by  this  sec-     sell  real  estate  is  not  excessive.    ReSimmorUf 
tion,  the  allowance  of  tnem  is  not  unfounded.      43  Cal.  547. 
$50  for  representing  an  heir  on  application  to 

1719.  (296.)  When  a  judgment  or  decree  is  made,  setting  apart  a  home- 
stead, confirming  a  sale,  making  distribution  of  real  property,  or  determ- 
ining any  other  matter  affecting  the  title  to  real  property,  a  certified  copy 
of  the  same  must  be  recorded  in  the  office  of  the  recorder  of  the  county 

in  which  the  property  is  situated.     [Approved  March  24;  effect  July  1,  1874.] 

1720.  (302.)  When  it  is  not  otherwise  prescribed  in  this  Title,  the 
fJliProbate  Court,  or  the  Supreme  Court  on  appeal,  may,  in  its  discretion, 

I  ^v  order  costs  to  be  paid  by  any  party  to  the  proceedings,  or  out  of  the 
assets  of  the  estate,  as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Probate  Court. 

CofttB.     If  an  executor  is  removed  on  com-     court  may  direct  the  costs  to  be  paid  out  of 
plaint  of  an  heir,  for  mismanagement,  the     the  estate.     If  the  final  account  is  attacked 
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for  fraud  and  embezzlement,  and  he  is  ac- 
quitt-ed,  but  a  sum  is  deducted  from  his 
account   as   improperly    paid,   the    Probate 


Court  may  decree  the  jury  fee  to  be  pud  out 
of  the  estate.  Be  MuUinSy  47  CaL  4o0. 


/ 


it      •> 


17521.  Wheneyer  an  executor,  administrator,  or  guardian  is  committed 
for  contempt,  in  disobeying  any  lawful  order  of  the  Prnhate  Court  or  tlu  Gk 
judge  thereof,  and  has  remained  in  custody  for  thirty  days  without  obey- 
ing such  order  or  purging  himself  otherwise  of  the  contempt,  the  ProboU 
Court  may,  by  order  reciting  the  facts,  and  without  further  showing  or 
notice,  revoke  his  letters  and  appoint  some  other  person,  entitled  thereto, 
executor,  administrator,  or  guardian  in  his  stead. 

1722.  Whenever  an  infant,  insane,  or  incompetent  person  has  a  guard- 
ian of  his  estate  residing  in  this  State,  personal  service  upon  the  guardian 
of  any  process,  notice,  or  order  of  the  EsohataJCourt  concerning  the 
estate  of  a  deceased  person,  in  which  the  ward  is  interested,  is  equivalent 
to  service  upon  the  ward;  and  it  is  the  duty  of  the  guardian  to  attend  to 
the  interests  of  the  ward  in  the  matter.  Such  guardian  may  also  appear 
for  his  ward,  and  waive  any  process,  notice,  or  order  to  show  cause  which 
an  adult  or  a  person  of  sound  mind  might  do.     [Approved  March  24;  efiect  July 

1,1874.] 
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1732. 
1733. 

1734. 
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What  estates  to  be  administerckl 
bv  public  administrator. 

Public  administrator  to  obtain  let- 
ters, when  and  how.  His  bond 
and  oath. 

Duty  of  persons  in  whose  house 
any  stranger  dies. 

Must  return  inventory  and  admin- 
ister estates  according  to  this 
Title. 

When  another  person  is  appointed 
administrator  or  executor,  pub- 
lic administrator  to  deliver  up 
the  estate. 

Civil  officers  to  give  notice  of 
waste  to  public  administrator. 

Suit  for  property  of  decedents. 

Order  to  examine  party  charged 
with  embezzling  estate. 

Punishment  for  refusing  to  attend. 

Order  on  public  administrator  to 
account. 


Ssa  1736.  Every  six  months  to  make  and 
publish  return  of  condition  of 
estate. 

1737.  When  there  are  no  heirs  or  daiin- 

ants,  moneys  and  effects  paid 
to  county  treasurer,  etc. 

1738.  Not  to  be  interested  in  the  pay- 

ments for  or  on  account  of 
estates  in  his  hands. 

1739.  When  to  settle  with  county  dcric. 

and  how  unclaimed  estate  dis- 
posed of. 

1740.  Proceedings,  how  and  by  whom 

instituted  a^^ainst  public  ad- 
ministrator failing  to  pay  over 
money  as  ordered. 

1741 .  Fees  of  officers,  when  and  by  whom 

paid. 

1742.  Public  administrator  to  adminia- 

ter  oaths. 

1743.  Preceding  chapters  applicable  to 

public  administrator. 


\ 

•'.| 
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1726.  Every  public  administrator,  duly  elected,  commissioned,  and 
qualified,  must  take  charge  of  the  estates  of  persons  dying  within  las 
county,  as  follows: 

1.  Of  the  estates  ot  decedents  for  which  no  administrators  are  ap- 
pointed, and  which,  in  consequence  thereof,  are  being  wasted,  uncared 
for,  or  lost; 

2.  Of  the  estates  of  decedents  who  leave  no  known  heirs; 

3.  Of  estates  ordered  into  his  hands  by  the  Prubttm"  Court;  and, 

4.  Of  estates  upon  which  letters  of  administration  have  been  issued  to  ^ 
him  by  the  Probate  Court.  j^ 

PubUc  administrator.     Bv  act  approved     effect  immediately,  if  the  public  administnk  ;  j^t 

1-2),  which  took     tor  of  any  county  of  this  State  fails  to  qualify,       • 
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or  in  person  fails  to  perform  the  duties  of  his 
office,  the  coroner  of  such  county  shall  be  ex 
officio  public  administrator;  and  in  case  both 
public  administrator  and  coroner  fail  to  quali- 
fy, or  perform  the  duties  appertaining  thereto, 
the  supervisors  shall  appomt  a  suitable  person 
to  be  public  administrator;  and  all  laws  ap- 


plicable to  the  qualification,  powers,  duties, 
and  compensation  of  public  administrator, 
shall  apply  to  the  coroner  or  appointee  of  the 
supervisors  as  aforesaid. 

Fees,  1618. 


1727.  Whenever  a  pablic  administrator  takes  charge  of  an  estate,  which 
lie  is  entitled  to  administer  without  letters  of  administration  being  issaed, 
or  under  order  of  the  court,  he  must,  with  all  convenient  dispatch,  pro- 
cure letters  of  administration  thereon,  in  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  to  other  persons.  His  official 
bond  and  oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but  when 
real  estate  is  ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

a  public  administrator.  The  ffrant  of  admin- 
istration was  held  suificient.  Abel  v.  Love,  17 
CaL  233.  The  public  administrator  of  San 
Francisco  does  not,  by  virtue  of  his  office,  ac- 
q^uire  the  right  to  administer  upon  any  par- 
ticular estate.  Like  all  other  persons  to  whom 
letters  of  administration  may  be  granted,  he 
can  take  upon  himself  the  duties  of  an  ad- 
ministrator of  a  given  estate  only  by  virtue  of 
a  special  grant,  lie  IlamiUon,  34  Cal.  464. 

Real  estate,  bond  on  sale  o^  1389. 


Delivering  aoaets  to  regularly  appointed 
administrator,  1730,  1735. 

Succeeding  pablic  administratora^are  not 
made  administrators  of  estates  not  wound  up 
by  merely  handing  over  the  papers,  etc.  The 
wrtait  continues  until  it  is  set  aside  or  revoked 
by  another  appointment.  Rogers  v.  Hoberlein, 
11  CaL  128. 

Iietters  of  administration.  It  was  held 
that  it  was  not  essential  that  letters  of  admin- 
istration should  have  been  actually  issued  to 


17528.  (304.)  Whenever  a  stranger,  or  person  without  known  heirs,  dies 
intestate  in  the  house  or  premises  of  another,  the  possessor  of  such 
premises,  or  any  one  knowing  the  facts,  must  give  immediate  notice 
thereof  to  the  public  administrator  of  the  county;  and  in  default  of  so 
doing,  he  is  liable  for  any  damage  that  may  be  sustained  thereby,  to  be 
recovered  by  the  public  administrator,  or  any  party  interested. 

^^rT^     1729.  (305.)  The  public  administrator  must  make  and  return  a  perfect 
inventory  of  all  estates  taken  into  his  possession,  administer  and  account 
I  fj  ^  Tor  the  same,  according  to  the  provisions  of  this  Title,  subject  to  the  con- 


trol and  direction  of  the 


Court. 


« 

A 


/.'• 


1730.  (306.)  If,  at  any  time,  letters  testamentary  or  of  administration 
/\     are  regularly  granted  to  any  other  person  on  an  estate  of  which  the  public 

^/'  administrator  has  charge,  he  must,  under  the  order  of  the  iPfwti'^te  .Court, 
account  for,  pay,  and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of  every  kind  in  his 
possession  or  under  his  control. 

1731.  (307.)  All  civil  officers  must  inform  the  public  administrator  of 
all  property  known  to  them,  belonging  to  a  decedent,  which  is  liable  to 
loss,  injury,  or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  the 
possession  of  the  public  administrator. 

1732.  (308.)   The  public  administrator   must  institute  all  suits  and 
prosecutions  necessary  to  recover  the  property,  debts,  papers,  or  other       , 
estate  of  the  decedent.  a  -^/jj  >i4  '    '  * . 

^^1      17^  C^09J  When  the  public  administrator  complains  to  the  psoSaL  Cmi'^  '  ^ 

'  ^l^dge^l^n  owl,  that  any  person  has  concealed,  embezzled,  or  disposed  of, 

f  J  0Jft^r  has  in  his  possession,  any  money,  goods,  property,  or  effects,  to  the 
^^  565 


§  §  1 734-1 737  Public  Administrator.  C^^kt  hi,  title  xi. 

po^ssion  of  which  such  administrator  is  entitled  in  his  official  capacity,2K/vtti(^ 
t£^^^g^  ^^7  ^^^  3^^^  person  to  appear  before  the  3?goljftliu  Court,  and 
may  examine  him  on  oath  touching  the  matter  of  such  complaint.  \ 

Citation,  1707-1711. 

j4  1734.  (310.)  All  such  interrogatories  and  answers  must  be  reduced  to 

— y^       writing  and  signed  by  the  party  examined,  and  filed  in  the  Bcubulu  Court. 

/C^  t^  If  the  person  so  cited  refuses  to  appear  and  submit  to  such  an  examina- 
tion, or  to  answer  such  interrogatories  as  may  be  put  to  him  touching 
the  matter  of  such  complaint,  the  court  may  commit  him  to  the  county 
jail,  there  to  remain  in  close  custody  until  he  submits  to  the  order  of  the 
court. 

Ck>ntempt,  1209,  1219. 

A  1735.  (311.)  The  PlOliate  Court  may  at  any  time  order  the  pul)lic  ad-%1 

^^  ministrator  to  account  for  and  deliver  all  the  money  and  property  of  ai^  '*  \) 

M^r^^  estate  in  his  hands  to  the  heirs,  or  to  the  executors  or  administratorg  /  v 

(9^^  regularly  appointed.                                                                                             *\\ 

X^  1736.  (312.)^hamuMc^a(bnimgtrator  must,  once  in  every  six  months; 

^"""^^^   ^   make  to  the  MoS^mdge*  un3er  oath,  a  return  of  all  estates  of  decedents 

I  U   ^        which  have  come  into  his  hands,  the  value  of  the  same,  the  money  which 

^  has  come  into  his  hands  from  such  estate,  and  what  he  has  done  with  it, 

and  the  amount  of  his  fees  and  expenses  incurred,  and  the  balance,  if  any, 

remaining  in  his  hands;  publish  the  same  six  times  in  some  newspaper  in 

the  county,  or  if  there  is  none,  then  post  the  same,  legibly  written  or 

printed,  in  the  office  of  the  county  clerk  of  the  county. 

.  PubUcation,  1705. 

A  Vl?n,  It  is  the  duty  of  every  public  administrator,  as  soon  as  he  shall 

/jL         receive  the  same,  to  deposit  with  the  county  treasurer  of  the  county  in 

^y  which  the  probate  proceedings  are  pending,  all  moneys  of  the  estate  not 

/^^i^.^required  for  the  current  expenses  of  the  administration ;  and  such  moneys 
0^^       may  be  drawn  upon  the  order  of  the  executor  or  administrator,  counter- 
signed by  the  mobate  judge,  when  required  for  the  purposes  of  adminis- 
tration.    It  shall  be  the  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order  of  the  executor 
or  administrator,  when  countersigned  by  the  probate  judge,  and  not  other- 
wise, and  to  keep  an  account  with  each  estate  of  all  moneys  received  and 
paid  to  him;  and  the  county  treasurer  shall  be  allowed  one  per  cent.  ^P^^^^^ 
all  moneys  received  and  kept  by  him,  and  no  greater  fees  for  any  services^^^Jjl 
herein  provided.  ^^^  The  moneys  thus  deposited  may,  upon  order  of  the^^ 
Prtrtrate  Court,  be  invested  pending  the  proceedings,  m  securities  of  the 
United  States,  or  of  ,this  State,  when  such  investment  is  deemed  by  the 
court  to  be  for  the  best  interests  of  the  estate.     After  a  final  settlement  of 
the  affairs  of  any  estate,  if  there  be  no  heirs  or  other  claimants  thereof, 
the  county  treasurer  shall  pay  into  the  State  Treasury,  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of  the  J^ioImU^ 
Court,  and  if  any  such  moneys  and  effects  escheat  to  the  State,  they  must  be 

disposed  of  as  other  escheated  estates.     [Approved  March  24;  effect  July  l,  1874.] 
Escheat,  etc.,  1269-1272. 
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1738.  (302.)  The  public  administrator  mnst  not  be  interested  in  the  ex- 
penditures of  ttny  kind  made  on  account  of  any  estate  he  administers;  nor 

/'  must  he  be  associated,  in  business  or  otherwise,  with  any  one  who  is  so 
interested,  and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that  effect. 

1739.  (302.)  Public  administrators  are  required  to  account  under  oath, 
and  to  settle  and  adjust  their  accounts,  relating  to  the  care  and  disburse- 
ment of  money  or  property  belonging  to  estates  in  their  hands,  with  the 
county  clerks  of  their  respective  counties,  on  the  first  Monday  in  each 
month;  and  they  must  pay  to  the  county  treasurer  any  money  remaining 
in  their  hands  of  an  estate  unclaimed,  as  provided  in  section  1693  to  1696, 
both  inclusive. 

M  1740.  When  it  appears,  from  the  returns  made  in  pursuance  of  the  fore- 

\^    going  sections,  that  any  money  remains  in  the  hands  of  the  public  admin-  ^ 

yJ      fK  istrator  (after  a  final  settlement  of  the  estate)  unclaimed,  which  should  J^MJ^^^*'' 
r  \j\J  be  paid  over  to  the  county  treasurer,  the  probate  judge  must  order  the^^^n^of  CK 
/ K  same  to  be  paid  over  to  the  county  treasurer;  and,  on  failure  of  the  public  i    .^L  f 

•  administrator  to  comply  with  the  order  within  ten  days  after  the  same  \%(;   ^<x     J 

made,  the  district  attorney  for  the  county  must  immediately  institute  the    , . T ' 
requisite  legal  proceedings  against  the  public  administrator  for  a  judgment 
against  him  and  the  sureties  on  his  official  bond  in  the  amount  of  money 
so  withheld^  and  costs. 

1741.  (305.)  The  fees  of  all  officers  chargeable  to  estates  in  the  hands 
of  public  administrators  must  be  paid  out  of  the  assets  thereof,  so  soon  as 
the  same  come  into  his  hands. 

1742.  (305.)  Public  administrators  may  administer  oaths  in  regard  to 
all  matters  touching  the  discharge  of  their  duties,  or  the  administration 
of  estates  in  their  hands. 

1743.  When  no  direction  is  given  in  this  chapter  for  the  government  or 
guidance  of  a  public  administrator  in  the  discharge  of  his  duties,  or  for 
the  administration  of  an  estate  in  his  hands,  the  provisions  of  the  preced- 
ing chapters  of  this  Title  must  govern. 
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CHAPTEB  XIV. 

OF  GUABDIAN  AND  WARD. 

Article    L  Guardians  and  Minors :'.: 1747-1759 

XL  GuAliDiANS  OF  Insane- AND  Incompetent  Persons 1763-1766 

III.  The  Powers  and  Duties  of  Guardians    1768-1776 

IV.  The  Sale  of  Property  and  Disposition  of  Proceeds 1777-1792 

V.  Non-resident  Guardians  and  Wards 1793-1799 

VL  General  and  Miscellaneous  Provisions 1800-1809 

Ouardian  and  ^vard.    A  ^ardian  is  a  C.C.  240.    A  guardian  of  the  person  or  estate, 

person  appointed  to  take  care  of  the  person  or  or  of  both,  of  a  child  horn,  or  hkel y  to  be  bom, 

property  of  another.    C,  C  236.     The  person  may  be  appointed  by  will  or  by  deed,  to  take 

over  wCom  or  over  whose  property  a  guardian  eflect  upon  the  death  of  the  parent  appoint- 

is  appointed  is  called  his  ward.    C.  C,  237.  ing:     1.    If  the  child  be  legitimate,  by  the 

Guardians  are  either:     1.    General;    or     2.  father  with  the  written  consent  of  the  mother; 

Special.    C,  C.  238.     A  general  guardian  is  a  or  by  either  parent,  if  the  oiher  be  dead  or  in* 

guardian  of  the  person  or  of  all  the  property  capable  of  consent;  2.  If  the  child  be  illegiti- 

of  the  ward  within  this  State,  or  of  ooth.  mate,  by  the  mother.    C.  C.  241. 

C  C,  239.    Every  other  is  a  special  guardian.  No  person,  whether  a  parent  or  otherwise, 
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Guardians  of  Minors. 


[Part  III,  Titlb  XI, 


has  any  power  as  guardian  of  property,  ex- 
cept by  appointment  as  hereinafter  provided, 
a  a  242. 

A  guardian  of  the  person  or  property,  or 
both,  of  a  person  residing  in  this  State,  who  is 
a  minor  or  of  unsound  mmd,  may  be  appoint- 
ed in  all  cases  other  than  those  named  in 
Section  241,  by  the  Probate  Court,  as  provided 
in  the  Code  of  Civil  Procedure.  C.  C.  243. 

A  guardian  of  the  property  within  this 
St-ate  of  a  person  not  residing  therein,  who  is  a 
minor,  or  of  unsound  mind,  may  be  appointed 
by  the  Probate  Court.  C.  C.  244. 

In  all  cases  the  court  makinjg  the  appoint- 
ment of  a  guardian  has  exclusive  jurisdiction 
to  control  him.  G.  C,  245. 

In  awarding  the  custody  of  a  minor,  or  in 
appointing  a  general  guardian,  the  court  or 
oracer  is  to  be  guided  by  the  following  con- 
siderations :  1.  By  wliat  appears  to  be  u>r  the 
best  interest  of  the  child  in  respect  to  its  tem- 
poral and  its  mental  and  moral  welfare;  and 
if  the  child  be  of  a  sufficient  age  to  form  an  in- 
telligent preference,  the  court  may  consider 
that  preference  in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the 
custody  or  guardianship,  neitner  parent  is 
entitled  to  it  as  of  right;  but  other  tilings  be- 
ing eaual,  if  the  chnd  be  of  tender  years,  it 
should  be  given  to  the  mother;  if  it  be  of  an 
age  to  require  education  and  preparation  for 
labor  or  business,  then  to  the  fatner.  3.  Of 
two  persons  equally  entitled  to  the  custody  in 
other  respects,  preierence  is  to  be  given  as  fol- 
lows: 1.  To  a  parent;  2,  To  one  who  was  in- 
dicated by  the  wishes  of  a  deceased  parent; 

3.  To  one  who  already  stands  in  the  position 
of  a  trustee  of  a  fund  to  be  applied  to  the 
child's  support;    4.  To  a  relative.  C  C.  246. 

A  guardian  appointed  by  a  court  has  power 
over  the  person  and  property  of  the  ward,  un- 
less otherwise  ordered.  C,  G,  247. 

A  guardian  of  the  person  is  charged  with 
the  custody  of  the  ward,  and  must  look  to  his 
support,  health  and  education.  He  maj  fix 
the  residence  of  the  ward  at  any  place  within 
the  State,  but  not  elsewhere  without  the  per- 
mission of  the  court.  C.  C.  248. 

A  guardian  of  the  property  must  safely 
keep  the  property  of  his  ward.  He  must  not 
permit  any  unnecessary  waste  or  destruction 
of  the  real  property,  nor  make  any  sale  of 
such  property  without  the  order  of  the  Pro- 


bate Court,  but  must,  so  far  as  it  is  in  the 
power,  maintain  the  same  with  its  buildings 
and  appurtenances  out  of  the  income  or  otlier 
property  of  the  estate,  and  deliver  it  to  the 
wani  at  the  close  of  his  ^ardianshipin  as 
good  condition  as  he  received  it  C,  v.  249. 
The  relation  of  guardian  and  ward  is  confi- 
dential, and  is  subject  to  the  provisions  of  the 
title  on  Trust  [C.  C.  2215-2289J.    C.  C.  250. 

In  the  management  or  disposition  of  the 
person  or  property  committed  to  him,  a 
guardian  may  be  regulated  and  controlled  by 
the  court.  C.  C.  261. 

On  the  death  of  one  of  two  or  more  joint 
guardians,  the  power  continues  to  the  survivor 
until  a  further  appointment  is  made  by  the 
court.  C.  (7.  262.  A  guardian  may  be  re- 
moved by  the  Probate  Court  for  any  of  the 
following  causes:    1.  For  abuse  of  mstmst; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  perform  its  duties;  4. 
For  gross  immorality;  5.  For  having  an 
interest  adverse  to  tl^e  faithful  peiformance 
of  his  duties;  6.  For  removal  from  the  State; 
7.  In  the  case  of  a  guardian  of  the  property, 
for  insolvency;  or,  8.  When  it  is  no  longer 
proper  that  the  ward  should  be  under  guardian- 
ship. C\  a  253. 

The  power  of  a  guardian  appointed  by  a 
parent  is  superseded:  1.  By  his  removal,  as 
provided  by  Sea  263;  2.  By  the  solemnized 
marriage  of  the  ward;  or,  3.  By  the  ward's 
attaining  majority.  C.  C,  254. 

The  power  of  a  guardian  appointed  by  a 
court  is  suspended  only:  1.  By  order  of  the 
court;  or,  2.  If  the  appointment  was  ina<le 
solely  because  of  the  ward*s  minority,  by  hia 
attaining  majority;  or,  3.  The  giiaraiausliip 
over  the  person  of  the  ward,  by  uie  marriage 
of  the  ward.  C.  C.  265. 

After  a  ward  has  come  to  his  majority,  be 
may  settle  accounts  with  his  ffuardian  and 
ffive  him  a  release,  which  is  valid  if  obtained 
fairly,  and  without  undue  influence.  C  C.  256. 

A  guardian  appointed  by  a  court  is  not  en- 
titled to  his  discharge  untu  one  year  after  the 
ward's  majority.  C.  C7.  257. 

Foreign  gnardian,  authority  of^  1913. 

Jurlsdiotion  to  appoint  guardians,  97;  at 
cliambers,  167. 


ARTICLE  I. 

OUABDIANS  OF   MINORS. 


Sec.  1747.  Probate  judge  to  appoint  guar- 
dians, when,  and  on  what  peti- 
tion. 

1748.  When  minor  may  nominate  guar- 

dian; when  not 

1749.  When  appointment  may  be  made 

by  judge,  when  minor  is  over 
fourteen. 

1750.  Nomination  by  minors  after  arriv- 

ing at  fourteen. 

1751.  Father  or  mother  entitled  to  gu^- 

dianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 


Sec. 


1754.  Bond  of  ^ardian,  conditions  of. 

1755.  Probate  judge  may  insert  condi- 

tions in  order  appointing  guar- 
dian. 

1756.  Letters  of  ^ardianship  and  bond 
•  of  guardian  to  be  recorded. 

1757.  Maintenance  of  minor  out  of  in- 

come of  his  own  property. 

1758.  Guardian  to  give  bond.    Powctb 

limited. 

1759.  Power  of  courts  to  appoint  guar- 

dians and  next  friend  not  im- 
paired. 
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Chap.  XIV,  Art.  I.]  GUARDIANS  OF  MINORS.  §§  1747-1752 

YiA^.  (1,  836.)  The  probate  judge  of  each  county,  when  it  appears  nec- 
essary or  convenient,  may  appoint  guardians  for  the  persons  and  estates, 
or  either,  or  both  of  them,  of  minors  who  have  no  guardian  legally  /  ^  /,  > 
appointed  by  will,  or  deed,  and  who  are  inhabitants  or  residents  of  the 
county,  or  who  reside  without  the  State,  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  petition  of  a  relative  or  other  per-  y 

son  in  behalf  of  such  minor.    Before  making  such  appointment,  the  judge  0^ 
must  cause  such  notice  as  he  deems  reasonable  to  be  given  to  the  relatives 
of  the  minor  residing  in  the  county,  and  to  any  person  having  care  of  such 

minor.     [Approved  March  24;  effect  July  1,  1874] 

Minors.      Minors  are:    1.    Males    under     2.  Upon  the  marriage  of  the  child;  or,  3. 
twenty-one  years  of  age.    2.  Females  under     Upon  its  attaining  majority.  C.  (7.  204. 

""^^IkJT^f^^'A'^'^'?^'    '^^%^"^,^  District  Conrta.    The  District  Courts  have 

cSlS^S  f^nt^thf  1(^^^^^  tl^e  same  control  over  the  persons  of  minors, 

tw^              ^  ^*  T^^^  ""^  *^®  ^""l  ""^  as  weU  85  their  estates,  as  the  Court  of  Chan- 

^^ltj^^''\^  ^™  ^  the  same  mmute  of  ^     j^  ^     j^^^  possessed.     This  jurisdiction 

^ml^n^"^")!?  ^^  completmg  the  period  i^^nferrel  by  t\e  Constitution,  ind  cannot 

^Lw^tvtth^^Wflf^h^^^^^  ^   divested  %  any  legislative   enactment. 

authontv  IS  the  subject  of  judicial  cogftizancc  ^^        ^      ^  ^  (f  1  3«g2. 

in  a  civil  action  brought  by  the  child,  or  by  ^*v»*w*,  -*.  vy«£.  ««*. 

its  relative  within  the  third  degree,  or  by  the  Infant  party  to  action,  eto.,  2;tiardian, 

supervisors  of  the  county  where  the  child  re-  372-5,  1722,  1769. 

sides;  and  when  the  abuse  is  established,  the  t^«+-*»-  **#  om.w»tt«%«tii*«     t  ^^^^^  ^a  /moi. 

child  may  be  freed  from  the  dominion  of  the  A^^fS^^^^^<.  '^^V^v 

parent,  and  the  duty  of  support  and  educa-  ^i?^\^^^  itk             ^ 

tion  enforced.  C,  C.  203.    "nie  authority  of  a  ^"^^  ^^  ^^'  ^^* 

parent  ceases:  1.  Upon  the  appointment,  by 

a  court,  of  a  guardian  of  the  person  of  a  child; 


Seal  necessary  to  appointment  of  guar- 
dian, 162,  S.  2. 


L748.  (2J337.)  If  the  minor  is  under  the  age  of  fourteen  years,  the 
4^e  may  nominate  and  appoint  his  guardian.    If  he  is  above 
the  age  of  fourtej^n  yeap»,  he  may  nominate  his  own  guardian^i  who,  if  /  ; 
approved  by  the  jflB^tSJrmust  be  appointed  accordingly. 

1749.  (3,  338.)    If  the  guardian  nominated  by  the  minor  is  not  ap- 
proved by  the  judfigj  ^if  the  minor  resides  out  of  the  State,  or  if,  after     /  ^ 
being  duly  cited  by  tM^J^g^^  he  neglects  for  ten  days  tt)  nominate  a    /  . 
suitable  person,  the  judge  may  nominate  and  appoint  the  guardian,  in  the 
same  manner  as  if  the  minor  were  under  the  age  of  fourteen  years. 

1760.  (4,  339.)  When  a  guardian  has  been  appointed  by  the  court  for  a  ^ 

minor  under  the  age  of  fourteen  years,  the  minor,  at  any  time  after  he  *" 

attains  that  age,  may  appoint  his  own  guardian,  subject  to  the  approval  i  "*> 
of  the  probate  j«dge.  C^  n- 1  [^^ 

1751.  (5,  340.)  The  father  of  the  minor,  if  living,  and  in  case  of  his 
decease  the  mother,  while  she  remains  unmarried,  being  themselves 
respectively  competent  to  transact  their  own  business  and  not  otherwise 
unsuitable,  must  be  entitled  to  the  guardianship  of  the  minor. 

Parent.     The  parent,  as  such,  has  no  con-        Residence.    A  parent  entitled  to  the  cus- 
trol  over  the  property  of  the  child.  C  C,  202.     tod^  of  a  child  has  a  right  to  change  his 

residence  subject  to  .the  power  of  the  prober 

Bond,  testamentary  guardian  most  give,     court  to  restrain  a  removal  which  would  prej  u- 

1758.  dice  the  rights  or  welfare  of  the  child.  C.  C. 

213. 

1752.  (6,  341.)  If  the  minor  has  no  father  or  mother  living,  competent 
to  have  the  custody  and  care  of  his  education,  the  guardian  appointed 
shall  have  the  same. 
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§§  1753-1757  Guardians  of  Minors.  [Paet  hi,  nxii xi, 

1753.  (7,  342.)  Every  guardian  appointed  shall  have  the  custody  and 
care  of  the  education  of  the  minor,  and  the  care  and  management  of  his 
estate,  until  such  minor  arrives  at  the  age  of  majority  or  marries,  or  until 
the  guardian  is  legally  discharged. 

1754.  (8,  343.)  Before  the  order  appointing  any  person  guardian  under 
this  Chapter  takes  effect,  and  before  letters  issue,  the  judge  must  require 

1  >C       of  such  person  a  bond  to  the  minor,  with  sufficient  sureties,  to  be  ap- 

j      •   proved  by  the  judge,  and  in  such  sum  as  he  shall  order,  conditioned  that 

/     the  guardian  will  faithfully  execute  the  duties  of  his  trust  according  to 

\  law;  and  the  following  conditions  shall  form  a  part  of  such  bond,  without 

being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal,  of  his  ward 
that  comes  to  his  possession  or  knowledge,  and  to  return  the  same  within 
such  time  as  the  judge  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the 
best  interest  of  the  ward,  and  faithfully  to  discharge  his  trust  in  relation 
thereto,  and  also  in  relation  to  the  care,  custody,  and  education  .of  the 
ward; 

3.  To  render  an  account,  on  oath,  of  the  property,  estate,  and  moneys 
of  the  ward  in  his  hands,  and  all  proceeds  or  interests  derived  therefrqm, 
and  of  the  management  and  disposition  of  the  same,  within  three  months 
after  his  appointment,  and  at  such  other  times  as  the  court  directs;  and 
at  the  expiration  of  his  trust  to  settle  his  accounts  with  the  pgobato  jndffiB, 
or  with  the  ward,  if  he  be  of  full  age,  or  his  legal  representatives,  andj^o 
pay  over  and  deliver  all  the  estate,  moneys,  and  effects  remaining  in  his 
hands,  or  due  from  him  on  such  settlement,  to  the  person  who  is  lawfully 
entitled  thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guardianship  must  issue 
to  the  person  appointed.  In  form,  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration ;  and  the  oath  of  the 
guardian  must  be  indorsed  thereon  that  he  will  perform  the  duties  of  his 
office,  as  such  guardian,  according  to  law. 

Sureties*  qualifications,  1057. 

Sureties'  UabiUty  on  bond,  1407. 

laetters  of  guardianship,  1747  n.;  may  be  issued  at  chambers,  167. 


1755.  (1,  342.)  When  any  person  is  appointed  guardian  of  a  minor,  the 
pi?eb€^  judge  may,  with  the  consent  of  such  person,  insert  in  the  order  of 
^appointment«oonditions  not  otherwise  obligatory,  providing  for  the  care, 
treatment,  education,  and  welfare  of  the  minor.  The  performance  of  such 
conditions  is  a  part  of  the  duties  of  the  guardian,  for  the  faithful  per- 
formance of  which  he  and  the  sureties  on  his  bond  are  responsible. 

1756.  (15,  385.)  AH  letters  of  guardianship  issued,  and  all  guardians' 
)     r;  bonds  executed  under  the  provisions  of  this  chapter,  with  the  affidavitfi 

and  certificates  thereon,  must  be  recorded  by  the  clerk  of  the  Pfobato 
•     Court  having  jurisdiction  of  the  persons  and  estates  of  the  wards. 

1757.  (9,  344.)  If  any  minor,  having  a  father  living,  has  property,  the 
income  of  which  is  sufficient  for  his  maintenance  and  education  in  a  man- 
ner more  expensive  than  his  father  can  reasonably  afford,  regard  being 
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Chap.  XIV,  AST.  II.]      GUAKDIANS  OP  LUNATICS,  Etc.  §§1758-1763 

had  to  the  situation  of  the  father's  family  and  to  all  the  circumstances  of 
the  case,  the  expenses  of  the  education  and  maintenance  of  such  minor 
may  be  defrayed  out  of  the  income  of  his  own  property,  in  whole  or  in 
part,  a&  judged  reasonable,  and  must  be  directed  by  the  Probate  Court; 
and  the  charges  therefor  may  be  allowed  accordingly  in  the  settlement  of 
the  accounts  of  his  guardian. 

1758.  (10,  345.)  Every  testamentary  guardian    must   give    bond  and 
qualify,  and  has  the  same  powers  and  must  perform  the  same  duties,  with      ^ 
regard  to  the  person  and  estate  of  his  ward,  as  guardians  appointed  by       i^.^ 
the  Probate  Courfc,  except  so  far  as  their  powers  and  duties  are  legally  /  '^  • 
modified,  enlarged,  or  changed  by  the  will  by  which  such  guardian  was 
appointed. 

Custody  and  tuition.     Neither  the  testa-  mother  living  and  worthy.    Lord  v.  Hough, 

mentarv  ^ardian  nor  the  probate  guardian  37  Cal.  657. 
is  entitlea  to  the  custody  and  tuition  of  the 

minor,  so  long  as  the  child  has  a  father  or  Bond,  eto.,  1X54. 

1759.  (11,  346.)  Nothing  contained  in  this  chapter  affects  or  impairs 
the  power  of  any  court  to  appoint  a  guardian  to  defend  the  interests  of 
any  minor  interested  in  any  suit  or  matter  pending  therein. 


ARTICLE  n. 

OUABDUNS  OF  INSANE  ASD  INGOMPETlf^T  PERSONS. 


Sec.  1763.  Guardians  of  insane  and  other  in- 
competent persons. 
1764.  Appointment   by   probate   judge 
after  hearing. 


Sec.  1765.  Powers  and  duties  of  such  guardi- 
.ans. 
[1766.  Petition    for    restoration   to..,xa- 

pacity.].        *    M    Cc^i<^]cn  ^ 


1763.  (12,  347.)  When  it  is  represented  to  the  pyoDato  judge,  ^pon 

or 


verified  petition  of  any  relative  or  friend,  that  any  person  is  jjisane. 
from  any  cause  mentally  incompetent  to  manage  his  pr^^t;^,'CLe  ]ud_ 
must  cause  a  notice  to  be  given  to  the  supposed  insane  or  incompetent 
person,  of  the  time  and  place  of  hearing  the  case,  iy)t  less  than  five  days 
before  the  time  so  appointed,  and  such  person,  if  able  to  attend,  must  be 
produced  before  him  on  the  hearing. 


Lunatio.  A  person  of  unsound  mind  may 
be  placed  in  an  asylum  for  such  persons  upon 
the  order  of  the  county  judge  of  the  county  in 
which  he  resides,  as  follows:  1.  The  judse 
must  be  satiated  by  the  oath  of  two  reputable 
physicians,  that  such  person  is  of  unsound  mind 
and  unfit  to  be  at  Is^ge.  2.  Before  granting 
the  order  the  judge  must  examine  the  person 
himself,  or,  if  that  is  im})racticable,  cause  him 
to  be  examined^  by  an  impartial  person.  3. 
After  the  order  is  granted,  the  person  alleged 
to  be  of  unsound  mind,  his  or  her  husband  or 
wife,  or  relative  to  the  third  degree,  may  de- 
mand an  investigation  before  a  jury,  which 
must  be  conducted  in  all  respects  as  under  an 
inquisition  of  lunacy.  C,  C.  258. 

Ouardian,  service  upon,  1722. 

• 
Homeetead.  By  act  approved  March  25, 
1874,  (Stats.  1874,  p.  682),  which  took  effect 
immediately,  in  case  of  a  homestead,  if  either 
the  husband  or  wife  shall  become  hopelessly 
insane,  upon  application  of  the  husband  or 


wife,  not  insane,  to  the  Probate  Court  of  the 
county  in  which  said  homestead  is  situated, 
and  upon  due  proof  of  such  insanity,  the  court 
may  make  an  order  permitting  the  husband 
or  wife,  not  insane,  to  sell  and  convey,  or 
mortgage,  such  homestead,  8.  1.  Notice  of 
the  application  for  such  order  shall  be  given 
by  publication  of  the  same  in  a  newspaper 
published  in  the  county  in  which  such  home- 
stead is  situated,  if  there  be  a  newspaper  pub- 
lished therein,  once  each  week  for  three  suc- 
cessive weeks,  prior  to  the  hearing  of  such 
application,  ana  a  copy  of  such  notice  shall 
also  be  served  upon  the  nearest  male  relative 
of  such  insane  husband  or  wife,  resident  in 
the  State,  at  least  three  weeks  prior  to  such 
application;  and  in  case  there  d«  no  such 
male  relative  known  to  the  applicant,  a  copy 
of  such  notice  shall  be  served  upon  the  public 
administrator  of  the  county  in  which  such 
homestead  is  situated;  and  it  is  hereby  made 
the  duty  of  such  public  administrator  upon 
b^ing^  served  with  a  copy  of  suet  notice,  to  ap- 
pear in  court,  and  see  that  such  application  is 


A 


671 


§§1764-1766        GnABDiANs  OF  Lunatics,  Etc.      [Part  iii,  Trrus  xi, 


made  in  good  faith,  and  that  the  proceedings 
thereon  are  fairly  conducted,  S.  2.  ( As  to  pubU- 
cation,  1705. )  Thirty  days  before  the  hearing 
of  any  application  under  the  provisions  of  this 
act|  tne  applicant  shall  present  and  file  in  the 
court  in  which  such  application  is  to  be  heard, 
a  petition  for  the  order  mentioned  in  the  first 
section  of  this  act,  subscribed  and  sworn  to 
by  the  applicant,  setting  forth  the  name  and 
age  of  the  insane  husband  or  wife;  the  num- 
ber, age,  and  sex  of  the  children  of  such  in- 
sane husband  or  wife;  a  description  of  the 
premises  constituting  the  homestead;  the  value 
of  the  same;  the  county  in  which  it  is  sit- 
uated; and  such  facts  in  addition  to  that  of 
the  insanity  of  the  husband  or  wife  relating 
to  the  circumstances  and  necessities  of  the 


applicant  and  his  or  her  family,  as  he  or  they 
may  rely  upon  in  support  of  the  petition,  S.  3. 
If  the  court  shall  make  the  order  provided  for 
in  the  first  section  of  this  act,  tHe  same  shall 
be  entered  upon  the  minutes  of  the  court;  and 
thereafter  any  sale,  conveyance,  or  mortgage, 
made  in  pursuance  of  sucn  order,  shall  be  as 
valid  and  effectual  as  if  the  property  affected 
thereby  was  the  absolute  property  of  the  per- 
son making  such  sale,  conveyance,  or  mort- 
gage, in  fee  simple,  S.  4.  For  all  services 
rendered  by  anv  public  administrator  under 
the  provisions  of  tnis  act,  he  shall  be  allowed 
a  fee  not  exceeding  f20,  to  be  fixed  by  the 
court,  and  the  same  shall  be  taxed  as  costs 
against. the  person  making  application  for  the 
order  herein  provided  for,  S.  6, 


,        17644  (13,  348.)  If,  after  a  full  hearing  and  examination  upon  such  peti- 
y^   tion,  it  appears  to  the  p^ebate  judge  that  the  person  in  Qf^ftf^oj^  isix^capable 
,>-i^l^  of  taking  care  of  himself  and  managing  his  proper^JjSfl^^*  fl'PPoiiit  * 
'  guardian  of  his  person  and  estate,  with  the  powers  and  duties  in  this  chap- 

ter specified. 


Jqrifldlctiontoappoliit'gwardlan,  97,  S.  2; 

at  chambers,  167.     Seal  necessary,  152. 

Guardian,  who  may  be  appointed.    The 

court  may  appoint  any  proper  person  guard- 


ian, though  he  may  not  be  the  person  asked  in 
the  petition.  UaUU  v.  PcUricky  49  Gal.  594. 
If  the  insane  person  be  a  wife,  the  court  may 
appoint  a  person  other  than  the  husband,  if  he 
is  not  fit  lU  Fegan,  45  CaL  177. 


1765.  (14,  349.)  Every  guardian  appointed,  as  provided  in  the  preceding 
section,  has  the  care  and  custody  of  the  person  of  his  ward,  and  the  man- 
agement of  all  his  estate,  until  such  guardian  is  legally  discharged;  and  he 
must  give  bond  to  such  ward,  in  like  manner  and  with  like  conditions  as 
before  prescribed  with  respect  to  the  guardian  of  a  minor. 

Bond,  etc..  1754 

1766.  Any  person  who  has  been  declared  insane,  or  the  guardian  or  any 
.       relative  of  such  person,  within  the  third  degree,  or  any  friend,  may  apply, 

y4-  by  petition,  to  the  prflbatr^  j^^B^  of  the  county  in  which  he  was  declared 
^  ^  insane,  to  have  the  fa.ct  of  his  restoration  to  capacity  judicially  determined. 
/  i5  ^  '  The  petition  shall  be  verified,  and  shall  state  that  8i;ich  person  is  then  sane. 
Upon  receiving  the  petition,  the  JBilge  must  appoint  a  day  for  the  hearing, 
and,  if  the  petitioner  request  it,  shall  order  an  investigation  before  a  juty, 
which  shall  be  summoned  and  impaneled  in  ihe  same  manner  as  juries 
are  summoned  and  impaneled  in  nthftr^^nK  iti  wTonYft^tri  ffnnrt  The 
jgdg^  shall  cause  notice  of  the  trial  to  be  given  to  the  guardian  of  the 
petitioner,  if  there  be  a  guardian,  and  to  his  or  her  husband  or  wife,  if 
there  be  one,  and  to  his  or  her  father  or  mother,  if  living  in  the  county.  On 
the  trial,  the  guardian  or  relative  of  the  petitioner,  and,  in  the  discretion 
of  the  judge,  any  other  person,  may  contest  the  right  of  the  petitioner  to 
the  relief  demanded.  Witnesses  may  be  required  to  appear  and  t^dkify, 
as  in  other  cases,  and  may  be  called  and  examined  by  the  juilge  of  lMiB7)wn 
motion.  If  it  be  found  that  the  petitioner  be  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property,  his  restoration  to  capacity  shall 
be  adjudged,  and  the  guardianship  of  such  person,  if  such  person  be  not 

a  minor,  shall  cease.     [Approved  March  24;  effect  July  1,  1874] 
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§§  1768-1770 


ARTICLE  in. 

THE  POWERS   AKD   DUTIES   OF   OUABDIANS. 


SEa  1768.  Guardian  to  pay  debts  of  ward  out 
of  ward's  estate. 

1769.  Guardian  to  recover  debts  due  his 

ward  and  represent  him. 

1770.  Guardian  to   manage  his  estate, 

maintain  ward,  and  sell    re^d 
estate. 

1771.  Maintenance,  support,  and  edu- 

cation of  ward,  now  enforced. 

1772.  May  assent  to  a  partition  of  real 

estate. 

Guardian's  duties,  eto.,  1722,  372. 


Sec.  1773.  Guardian  to  return  iiiventoiy  of 
estate  of  ward.  Appraisers  to 
be  appointed.  Like  proceedings 
when  other  property  acquired. 

1774.  Settlements  of  guardians. 

1775.  Allowance  of   accounts  of   joint 

guardians. 

1776.  Expenses    and    compensation 

gukrdians. 


1768.  (15,  350.)  Every  guardian  appointed  under  the  provisions  of  this 
chapter,  whether  for  a  minor  or  any  other  person,  mast  pay  all  jusl;  debts 
due  from  the  ward,  out  of  his  personal  estate  and  the  income  of  his  real 
estate,  if  sufficient;  if  not,  then  out  of  his  real  estate,  upon  obtaining  an 
order  for  the  sale  thereof,  and  disposing  of  the  same  in  the  manner  pro- 
vided in  this  Title  for  the  sale  of  real  estate  of  decedents. 


Fay  aU  just  debts,  etc.  Claims  against 
the  ward  need  not  be  verified  or  approved  by 
the  probate  judge  1[)ef ore  payment.  RaeouiUat 
V.  Bequena,  36  Cal.  651. 

Sale;  Jurisdiction,  97.  It  is  doubtful  if 
the  Legislature  has  power  to  authorize  the  sale 
by  a  stranger  of  the  real  estate  of  an  infant. 
An  act  which  authorizes  a  person  by  name  as 
guardian  of  a  minor  to  sell  real  estate  of  such 
minor  and  receive  the  purchase-money  therefor, 
and  to  execute  a  conveyance  after  confirm- 
ation of  the  sale  by  the  court,  and  directs 
such  person  to  account  for  the  proceeds,  etc., 
contemplates  his  appointment  as  guardian  by 
the  Probate  Court,  and  if  he  is  not  so  appointed 


previously  to  the  sale,  it  is  void.  Such  an 
act  will  not  free  such  person  from  the  super- 
vision of  the  Probate  Court,  unless  its  lan- 
guage clearly  and  explicitly  requires  such  con- 
struction. Paty  V.  STnUh,  60  Cal.  153;  see 
Brenham  v.  Davidson,  Sept.  11,  1876.  A 
guardian  cannot  sell  even  the  personal  prop- 
erty of  his  ward  without  an  order  of  court. 
KmdaMy.  Miller,  9  Cal.  592;  De  La  Montagnie 
V.  Union  Ins,  Co.,  42  Cal.  290.  An  order  of 
the  Probate  Court  directing  executors  of  a 
will  to  pay  to  A.  in  her  own  right,  and  as 
guardian  of  infant  heirs,  a  sum  of  money,  con- 
stitutes no  part  of  their  estate,  and  may  be 
assigned  by  A.  Schmidt  v.  Wkland,  35  Cal. 
345. 


1769.  (16,  351.)  Every  guardian  must  settle  all  accounts  of  the  ward,        , 
and  demand,  sue  for,  and  receive  all  debts  due  to  him,  or  may,  with  the    ^ 
approbation  of  the  probatn  judge,  compound  for  the  same  and  give  dis-  /  ^    . 
charges  to  the  debtors  on  receiving  a  fair  and  just  dividend  of  his  estate 
and  effects;  and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  tmless  another  person  is  appointed  for  that  purpose 
as  guardian  or  next  friend. 

Guardian,  goneral,  may  appear  for  ward,  1722,  372.   Qronfier  v.  Puymirol,  19  Cal.  632, 

1T70.  (17,  352.)  Every  guardian  must  manage  the  estate  of  his  ward 
frugally  and  without  waste,  and  apply  the  income  and  profits  thereof,  as 
far  as  may  be  necessary,  for  the  comfortable  and  suitable  maintenance  and 
support  of  the  ward  and  his  family,  if  there  be  any;  and  if  such  income 
and  profits  be  insufficient  for  that  purpose,  the  guardian  may  sell  the  real 
estate,  upon  obtaining  an  order  of  the  court  therefor,  as  provided,  and 
must  apply  the  proceeds  of  such  sale,  as  far  as  may  necessary,  for  the 
maintenance  and  support  of  the  ward  and  his  family,  if  there  be  any. 

Bale,  1777  et  seq. 

Agent,  guardian  may  employ,  to  carry  on  business.  BctcouilkU  v.  Bequena,  36  CaL  651. 
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1T71.  When  a  guardian  has  advanced,  for  the  necessary  maintenance, 
sapport,  or  education  of  his  ward,  an  amount  not  disproportionate  to  the 
value  of  his  estate  or  his  condition  of  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs,  the 
guardian  must  be  allowed  credit  therefor  in  his  settlements.  Whenever  a 
guardian  fails,  neglects,  or  refuses  to  furnish  suitable  and  necessary  main- 
tenance, support,  or  education  for  his  ward,  the  court  may  order  him  to 
do  so,  and  enforce  such  order  by  proper  process.  Whenever  any  third 
person,  at  his  request,  supplies  a  ward  with  such  suitable  and  necessary 
maintenance,  support,  or  educatiou,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the  same,  the  court  may 
direct  the  guardian  to  pay  therefor  out  of  the  estate,  and  enforce  such 
payment  by  due  process. 

1T72.  (18,  353.)  The  guardian  may  join  in  and  assent  to  a  partition  of 
the  real  estate  of  the  ward,  wherever  such  assent  may  be  given  by  any 
person. 

Guardian,  appearance  by,  eto.,  1722,  372.     give  assent  to  a  decree,  not  for  partition,  but 

for  a  foreclosure  of  all  claims  of  the  infants, 

Partition,  aasent  to,  795.  A  guardian  ap-     and  the  quieting  against  them  of  plaintiff's 
pointed  to  defend  infants  against  a  claim  for     title.    Waterman  v.  Zatorence,  19  Cat  217. 
partition,  has  no  authority  to  give  consent,  to 

1T73.  (19,  354.)  Every  guardian  must  return  to  the  Probate  Court  an 
^  inventory  of  the  estate  of  his  ward  within  three  months  after  his  appoint- 
,  ment,  and  annually  thereafter.  When  the  value  of  the  estate  exceeds  the 
'^  sum  of  one  hundred  thousand  dollars,  semi-annual  returns  must  be  made 
to  the  Proba^  Court.  The  Probcbtq  Court  may,  upon  application  made 
for  that  purpose  by  any  person,  compel  the  guardian  to  render  an  account 
to  the  P^¥obat«  Court  of  the  estate  of  his  ward.  The  inventories  and 
accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  the  guardian. 
All  the  estate  of  the  ward  described  in  the  first  inventory  must  be 
appraised  by  appraisers  appointed,  sworn;  and  acting  in  the  manner  pro- 
vided for  regulating  the  settlement  of  the  estate  of  decedents.  Such 
inventory,  with  the  appraisement  of  the  property  therein  described,  must 
be  recorded  by  the  clerk  of  the  Pt^bat^  Court  in  a  proper  book  kept  in  his 
office  for  that  purpose.  Whenever  any  other  property  of  the  estate  of  any 
ward  is  discovered,  not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property  has  been  succeeded  to  or 
acquired  by  any  ward,  or  for  his  benefit,  the  like  proceedings  must  be  had 
for  the  return  and  appraisement  thereof  that  are  herein  provided  in  rela- 
tion to  the  first  inventory  and  return. 

Appraisers  may  be  appointed  at  chambers,  if  the  guardian  also  swears  that  he  belieres 

167.  his  statements  are  true.  RacouiUcUy.  Mequena, 

Accounts,  in  exceptional  cases,  may  be  36  Cal.  651. 
verified  by  a  person  other  than  the  guardiiin, 

1T74.  (35,  370.)  The  guardian  must,  upon  the  expiration  of  a  year  from 
^  the  time  of  his  appointment,  and  as  often  thereafter  as  he  may  be  required, 
present  his  account  to  the  Pyobata  Court  for  settlement  and  allowance. 

Accounts,  see  1773  n. 
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§§  1775-1781 


1T75,  (49,  384.)  When  an  account  is  rendered  by  two  or  more  joint 
guardians,  the  prohato  jydge  may,  in  his  discretion,  allow  the  same  upon 
the  oath  of  any  of  them. 

1776.  (47,  382.)  Every  guardian  must  be  allowed  the  amount  of  his 
reasonable  expenses  incurred  in  the  execution  of  his  trust,  and  he  must 
also  have  such  compensation  for  his  services  as  the  court  in  which  his 
accounts  are  settled  deems  just  and  reasonable. 


ARTICLE    IV. 

THE   SALE  OF  PBOPERTT   AND   DISPOSmON  OF  THE  PBOCEEDS. 


Sec.  1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of   real  estate  to  be  made 

upon  order  of  court. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  now  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  pub- 

Ushed,  or  consent  filed. 

1784.  Hearing  of  application. 

1785.  Who  may  be  examined  on  such 

hearing. 

1786.  Costs  to  be  awarded  to  whom. 


Sec.  1787.  Order  of  sale,  to  specify  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  prop- 

erty by  guardians  to  conform  to 
Cliapter  VII  of  this  Title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real  estate 

of  minor  heirs.  Bond  and 
mortgage  to  be  given  for  de- 
ferred payments. 

1792.  Probate  Court  may  order  the  in- 

vestment of  money  of  the  ward. 


1T77.  (20,  355.)  When  the  income  of  an  estate  under  guardianship  is 
insufficient  to  maintain  the  ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his  real  or  personal 
estate  for  that  purpose,  upon  obtaining  an  order  therefor. 

Jmlidlotion  to  order  Bale,  97,  S.  5. 
Sale,  power  of  guardian,  1768  n. 

1T78.  (21,  356.)  When  it  appears  to  the  satisfaction  of  the  court,  upon 
the  petition  of  the  guardian,  that  for  the  benefit  of  his  ward  his  real 
estate,  or  some  part  thereof,  should  be  sold,  and  the  proceeds  thereof  put 
out  at  interest,  or  invested  in  some  productive  stock,  or  in  the  improve- 
ment or  security  of  any  other  real  estate  of  the  ward,  his  guardian  may 
sell  the  same  for  such  purpose,  upon  obtaining  an  order  therefor. 

1T79.  (22,  357.)  If  the  estate  is  sold  for  the  purposes  mentioned  in  this 
article,  the  guardian  must  apply  the  proceeds  of  the  sale  to  such  purposes, 
as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  interest,  or  invest 
it  in  the  best  manner  in  his  power,  until  the  capital  is  wanted  for  the 
maintenance  of  the  ward  and  his  family,  or  the  education  of  his  children, 
or  for  the  education  of  the  ward  when  a  minor,  in  which  case  the  capital 
may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner 
as  if  it  had  been  personal  estate  of  the  ward. 

Personal  estate,  1768. 

1780.  (23,  358.)  If  the  estate  is  sold  for  the  purpose  of  putting  out  or 
investing  the  proceeds,  the  guardian  must  make  the  investment  according 
to  his  best  judgment,  or  in  pursuance  of  any  order  that  may  be  made  by  *  ^  ' 
the  Prohflte  Court. 

1781.  (24,  359.)  To  obtain  an  order  for  such  sale,  the  guardian  must 
present  to  the  Probate  Court  of  the  county  in  which  he  was  appointed  '  :. 
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§  §  1 782-1 785  Sale  of  Ward's  Property.       [p^kt  hi,  title  xi, 

guardian,  a  verified  petition  therefor,  setting  forth  the  condition  of  the 
estate  of  his  ward,  and  the  facts  and  circumstances  on  which  the  petition 
is  founded,  tending  to  show  the  necessity  or  expediency  of  a  sale. 

Petition,  oontentB  ol    The  petition  need  setting  aside  the  sale  by  a  direct  proceeding; 

not  state  the  vahie  of  the  several  items  and  but  it  does  not  reach  the  point  of  jurisdiction, 

parcels  of  property  of  which  the  estate  con-  or  authorize  the  sale  to  be  treated  as  a  nullity 

sists.    The  circumstances  authorizing  an  ex-  when  questioned  collatendly.     No  fonn  is 

ecutor  or  administrator  to  appli^  for  a  sale  of  prescribed  for  the  petition;  and  if  by  a  fair 

real  estate,  are  not  the  same  as  in  the  case  of  application  of  all  tne  statements,  it  can  be 

a  guardian.     The  jurisdiction  rests  upon  the  seen  that  there  is  an  averment  that  the  nee- 


averments  of  the  petition,  not  upon  proof  of  essary  contingencies  existed,  it  is  sufficient, 
them.  If  purchasers  obtain  an  estate  or  in-  The  disposition  of  the  property  is  not  con- 
terest  double  that  which  they  supposed  they     trolled  by  the  will  under  which  they  hold. 


them.     If  purchasers  obtain  an  estate  or  in-     The  disposition  of  the  property  is  not  con- 

"le  that  which  they  supposed  they     trolled  by  1 

purchased,  it  may  be  a  sufficient  ground  for     Fitch  v.  MiUerf  20  CaL  38^ 


i. 


1782.  (25,  360.)  If  it  appears  to  the  court  or  judge/^from'the  petition, 
that  it  is  necessary  or  would  be  beneficial  to  the  ward  that  the  reel  estate, 
or  some  part  of  it,  should  be  sold,  or  that  the  real  and  personal  estate 
should  be  sold,  the  court  ov^judge  must  thereupon  make  an  order  direct- 
ing the  next  of  kin  of  the  ward,  and  all  persons  interested  in  the  estate, 
to  appear  before  the  court,  at  a  time  and  place  therein  specified,  not  less 
than  four  nor  more  than  eight  weeks  from  the  time  of  making  such  order, 
to  ^ow  cause  why  an  order  should  not  be  granted  for  the  sale  of  such 
estate.  If  it  appear  that  it  is  necessary  or  would  be  beneficial  to  the  ward 
to  sell  the  personal  estate  or  some  part  of  it,  the  court  must  order  the  sale 
to  be  made. 

Order,  need  not  reoite  faots,  1704. 
Citation,  etc.,  1707-17II. 

1783.  (26,  361.)  A  copy  of  the  order  must  be  personally  served  on  the 

,^       next  of  kin  of  the  ward,  and  on  all  persons  interested  in  the  estate,  at 

''   (      least  fourteen  days  before  the  hearing  of  the  petition,  or  must  be  pab- 

^^  ^.       lished  at  least  three  successive  weeks  in  a  newspaper  printed  in  the 

county,  or  if  there  be  none  printed  in  the  county,  then  in  such  newspaper 
as  may  be  specified  by  the  court  op-fudge  in  the  order.  If  written 
consent  to  making  the  order  of  •sale  is  subscribed  by  all  persons 
interested  therein,  and  the  next  of  kin,  notice  need  not  be  served  or  pub- 
lished. 

Citation,  1707-1711. 

FubUcation,  1705. 

Consent,  etc.,  1539  n.,  "Generally." 

1784.  (27,  362.)  The  Pjobata  Court,  at  the  time  and  place  appointed 
1^  in  the  order,  or  such  other  time  to  which  the  hearing  is  postponed,  upon 

y      proof  of  the  service  or  publication  of  the  order,  must  hear  and  examine 
^     the  proofs  and  allegations  of  the  petitioner  and  of  the  next  of  kin,  and  of 
\   '       all  other  persons  interested  in  the  estate  who  oppose  the  application. 

FezBons  interested,  1635  n. 

1785.  (28,  363.)  On  the  hearing  the  guardian  may  be  examined  on  oath, 
) '   and  witnesses  may  be  produced  and  examined  by  either  party,  and 

process  to  compel  their  attendance  and  testimony  may  be  issued  by  the 
Pi^ebaie  Court  or -jti^e,  in  the  same  manner  and  with  like  effect  as  in 
other  cases  provided  for  in  this  Title. 

Bubpoenas,  etc.,  1985  et  seq.  * 
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1786.  (29,  364.)  If  any  person  appears  and  objects  to  the  granting  of 
any  order  prayed  for  under  the  provisions  of  this  article,  and  it  appears 
to  the  court  th'at  either  the  petition  or  the  objection  thereto  is  sustained, 
the  court  may,  in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

1787.  (30,  366.)  If,  after  a  full  examination,  it  appears  necessary,  or 
for  the  benefit  of  the  ward,  that  his  real  estate,  or  some  part  thereof 
should  be  sold,  the  court  may  grant  an  order  therefor,  specifying  therein 
the  causes  or  reasons  why  the  sale  is  necessary  or  beneficial,  and  may,  if 
the  same  has  been  prayed  for  in  the  petition,  order  such  sale  to  be  made 
either  at  public  or  private  sale. 

Order,  need  not  ordinarily  reolte  laoti^  1704. 

1788.  (31,  366.)  Every  guardian  authorized/to  sell  real  estate  must,      (i 
.  before  the  sale,  give  bond  to  the  -pxdhQlif^^ijkgB^  with  sufficient  surety,  to    ^ 

jiif'"''    be  approved  by^im,  with  condition  to  sell  the  same  in  the  manner,  and   ,  {rr^O 
/     ^'  /'    <■  to  account  for  the  proceeds  of  the  sale,  as  provided  for  in  this  chapter  and 
t^Chapter  VH  [1516-1576]  of  this  Title. 

Sureties,  quallficationB  of,  1057. 

1789.  (32,  367.)  All  the  proceedings  under  petition  of  guardians  for 
sales  of  property  of  their  wards,  giving  notice  and  the  hearing  of  such 
petitions,  granting  or  refusing  the  order  of  sale,  directing  the  sale  to  bo 
made  at  public  or  private  sale,  reselling  the  same  property,  return  of  sale 
and  application  for  confirmation  thereof,  notice  and  hearing  of  such  appli- 
cation, making  orders  rejecting  or  confiiming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  accounting  and  the 
settlement  of  accounts,  must  be  had  and  made  as  required  by  the  pro- 
visions of  this'  Title  concerning  estates  of  decedents  [1616-1576]  unless 
otherwise  specially  provided  in  this  chapter. 

1780.  (33,  368.)  No  order  of  sale  granted  in  pursuance  of  this  article 
continues  in  force  more  than  one  year  after  granting  the  same,  without  a 
sale  being  had. 

1781.  (50,  385.)  All  sales  of  real  estate  of  wards  must  be  for  cash,  or  for 
part  cash  and  part  deferred  payments,  not  to  exceed  three  years,  bearing      i^, 
date  from  the  date  of  sale,  as,  in  the  discretion  of  the  piahata-judgs^  is 
most  beneficial  to  the  ward.     Guardians  making  sales  must  demand  and    * 
receive  from  the  purchasers  bond  and  mortgage  on  the  real  estate  sold, 
with  such  additional  security  as  the  judge  deems  necessary  and  sufficient 

to  secure  the  faithful  payment  of  the  deferred  payments  and  the  interest 
thereon. 

1782.  (36,  371.)  The  F^^bcbt^  Court,  on  the  application  of  a  guardian 

or  any  person  interested  in  the  estate  of  any  ward,  after  such  notice  to       i\ 
persons  interested  therein  as  the  probata  judge  shall  direct,  may  authorize 
and  require  the  guardian  to  invest  the  proceeds  of  sales,  and  any  other  of  |  ri  " 
his  ward's  money  in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein;  and  the  P^^abste  Court  may  make 
such  other  orders  and  give  such  directions  as  are  needful  for  the  manage- 
ment, investment,  and  disposition  of  the  estate  and  effects,  as  circum- 
stances require. 
PerBODS  interested,  1635  n. 

37  677 


§§  1793-1798  Non-residents.  [Pabt  iii,  title  xi, 


ARTICLE  V. 

NOK-RESmElTT  OUABDIANS  A3XD  WABDS. 


Sec.  1793.  Guardians  of  non-resident  persons. 

1794.  Powers  and  duties  of  guardians 

appointed  under  preceding  sec- 
tion. 

1795.  Such  guardians  to  give  bonds. 


Sec.  1796.  To  what  guardianshipsfaall  extend. 

1797.  Removal  of   non-resident  ward's 

property. 

1798.  Proceedings  on  such  removal 

1799.  Discharge  of  person  in  possession. 


\ 


r 


Foreign  guardian's  authority  does  not  extend  beyond  the  jurisdiction  of  his  government, 
1913. 
Guardian,  appearance  by,  eto.,  1722,  372. 

1788.  (43,  378.)  When  a  person  liable  to  be  put  under  guardianship, 
according  to  the  provisions  of  this  chapter,  resides  without  this  State,  and 
has  estate  therein,  any  friend  of  such  person,  or  any  one  interested  in  his 
estate  in  expectancy  or  otherwise,  may  apply  to  the  probate  judge  .of  any 
/  county  in  which  there  is  any  estate  of  such  absent  person,  for  the  appoint- 
ment of  a  guari^an;  and  if,  after  notice  given  to  all  interested,  in  such 
manner  as  me  judge  orders,  and  a  full  hearing  and  examination,  it  appears 
proper,  a  guardian  for  such  absent  person  may  be  appointed. 

Notice.      Third  persouB  cannot  question  under  the  statute.   Gronfier  y.  Puymirol,  19 

the  validity  of  the  order  upon  any  allegation  Cal.  631. 

that  insufficient  notice  was  given  of  the  hear-  Judge  may  appoint  guardians  and  issue 

ing  of  the  application  for  the  appointment  letters  of  guardianship  at  chambers,  167. 

1784.  (44,  369.)  Every  guardian,  appointed  under  the  preceding  sec- 
tion, has  the  same  powers  and  performs  the  same  duties,  with  respect  to 
the  estate  of  the  ward  found  within  this  State,  and  with  respect  to  the 
person  of  the  ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
with  respect  to  any  other  guardian  appointed  under  this  chapter. 

1795.  (45,  380.)  Every  guardian  must  give  bond  to  the  ward,  in  the 
manner  and  with  the  like  conditions  as  hereinbefore  provided  for  other 
guardians,  except  that  the  provisions  respecting  the  inventory,  the  dis- 
posal of  the  estate  and  efiPects,  and  the  account  to  be  rendered  by  the 
guardian,  must  be  confined  to  such  estate  and  efifects  as  come  to  his  hands 
in  this  State. 

Bond,  1754 

1796.  (46,  381.)  The  guardianship  which  is  first  lawfully  granted,  of 
r^     any  person  residing  without  this  State,  extends  to  all  the  estate  of  the 

/^  /  0  ward  within  the  same,  and  excludes  the  jurisdiction  of  the  Probate  Court 
of  every  other  county. 

1797.  (1,  386.)  When  the  guardian  and  ward  are  both  non-residents, 
'.'    and  the  ward  is  entitled  to  property  in  this  State  which  may  be  removed 

to  another  State  or  foreign  country  without  conflict  with  any  restriction  or 
limitation  thereupon,  or  impairing  the  right  of  the  ward  thereto,  such 
property  may  be  removed  to  the  State  or  foreign  country  of  the  residence 
of  the  ward,  upon  the  application  of  the  guardian  to  the  probate  jjjdge  of 
the  county  in  which  the  estate  of  the  ward,  or  the  principal  part  thereof, 
is  situated. 

1798.^(2,  387.)  The  application  must  be  made  upon  ten  days'  notice  to 
the  resident  executor,  administrator,  or  guardian,  if  there  be  such,  and 
upon  such  application,  the  non-resident  guardian  must  produce  and  file 
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Chap.  XIV,  Art.  VL]  GuaRDIANS,  EtC,  MISCELLANEOUS-         §§  1799-1801 

a  certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court  from  which 
his  appointment. was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled  by  the  laws  of  the  State  of  his  appointment,  to 
the  possession  of  the  estate  of  his  ward;  or  must  produce  and  file  a  certifi- 
cate under  the  hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction 
in  the  country  of  his  residence  of  the  estates  of  persons  under  guardianship, 
or  of  the  highest  court  of  such  country,  that  by  the  laws  of  such  country  the 
applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward  without  the 
appointment  of  any  court. 

Upon  such  application,  unless  good  cause  to  the  contrary  is  shown,  the 
pfcHiyaio  jgjdc^  must  make  an  order  granting  to  such  guardian  leave  to  take 
and  remove  the  property  of  his  ward  to  the  State  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own  name, 

for  the  use  and  benefit  of  his  ward.     [Approved  March  24;  effect  July  1,  1874.] 
Notice,  see  1707-1711,  1010. 

1789.  (3,  388.)  Such  order  is  a  discharge  of  the  executor,  administrator, 
local  guardian,  or  other  person  in  whose  possession  the  property  may  be 
at  the  time  the  order  is  made,  on  filing  with  the  Pgobato-  Court  the  receipt 
therefor  of  the  foreign  guardian  of  such  absent  ward. 

AKTICLE  VI. 

GENERAL  AND   MISCELLANEOUS   PROVISIONS. 


Sec.  1800.  Examination  of  persons  suspected 
of  defrauding  wards  or  conceal- 
ing property. 

1801.  Bemoval  and  resignation  of  guar- 

dian, and  surrender  of  estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardiau's  bond  to  be  filed.     Ac- 

tion on. 


Sec  1805.  Limitation  of   actions   on   guar- 
dian*s  bond. 

1806.  Limitation  of  actions  for  the  re- 

covery of  property  sold. 

1807.  More  than  one  guardian  of  a  per- 

son may  be  appointed. 

1808.  Power  of  probate  judge  in  cham- 

bers. 

1809.  Provisions  of  section  1057  apply  to 

guardians. 


^^ 


1800.  (42,  377.)  Upon  complaint  made  to  him  by  any  gnardian,  ward,       d, 
creditor,  or  other  person  interested  in  the  estate,  or  having  a  prospective     -^ 
interest  therein  as  heir  or  otherwise,  against  any  one  suspected  of  having  /  /<r^    ' 
concealed,  embezzled,  or  conveyed  away  any  of  the  money,  goods,  or'   '-' 
effects,  or  an  instrument  in  writing,  belonging  to  the  ward  or  to  his  estate,     .    fi^Aa^^l* 


.       the  pro^atg  judge  may  cite  such  suspected  person  to  appear  before  hkn 
'^and  may  examine  and  proceed  with  him  on  such  charge  in  the  manner 
provided  in  this  Title  with  respect  to  persons  suspected  of,  and  charged 
with,  concealing  or  embezzling  the  effects  of  a  decedent. 

XSmbeszlement,  eta.,  1458  et  seq. 

IBOl.  (37,  372.)  When  a  guardian,  appointed  either  by  the  testator  or 
th£pgobftte>  judge,  becomes  insane  or  otherwise  incapable  of  discharging 
his  trust,  or  unsuitable  therefor,  or  has  wasted  or  mismanaged  the  estate, 
or  failed,  for  thirty  days,  to  render  an  account  or  make  a  return,  the  Pro-  '* 
hate  Court  may,  upon  such  notice  to  the  guardian  as  the  court  may  require, 
remove  him  and  compel  him  to  surrender  the  estate  of  the  ward  to  the 
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§§  1802-1808      Guardians,  Etc.,  Miscellaneous.  [Partiii. 

person  found  to  be  lawfully  entitled  thereto.  Every  guardian  may  resign, 
when  it  appears  proper  to  allow  the  same;  and  upon  the  resignation  or 
removal  of  a  guardian,  as  herein  provided,  the  Probate  Court  oHlie  jnQgc 
thaveef  may  appoint  another  in  the  place  of  the  guardian  who  has  resigned 
or  has  been  removed. 

Chambers.     This  power  may  be  exercised  children,  is  in  receipt  of  an  annual  income  of 

by  the  judge  at  chambers,   176.    Warder  v.  $2000  from  their  property,  and  who  refuses, 

J^Ucins,  38  Cal.  442.  through  a  period  of  several  years,  to  provide 

for  their  support  and  education,  is  not  a  suit- 

"Who  should  be  removed  from  guardian-  able  person,  and  should  be  removed.  Re  Swift, 

ship.     A  father  who,  as  guardian  of  his  minor  47  Cm.  629. 

1802.  (38,  373.)  The  marriage  of  a  minor  ward  terminates  the  gnar- 

>dianship;  and  the  guardian  of  an  insane  or  other  person  maybe  dis- 
,   charged  by  the  py^hfttr  judge,  when  it  appears  bu  him,  on  the  application 
•  '-'     of  the  ward  or  otherwise,  that  the  guardianship  is  no  longer  necessary. 

1808.  (39,  374.)  The  ptabale  judge  may  require  a  new  bond  to  be  given 

^  ^by  a  guardian  whenever  li#  adeems  it  necessary,  and  may  discharge  the 

"''    >    existing  sureties  from  further  liability,  after  due  notice  given  as  he  may 

\ '       direct,  when  it  shall  appear  that  no  injury  can  result  therefrom  to  those 

interested  in  the  estate. 

Persons  under  disability,  their  rights  are  preserved,  1805.  JRaeouUlctty,  Requena,  36  Cal.  651. 

1804.  (40,  375.)  Every  bond  given  by  a  guardian  must  be  filed  and  pre- 
,    served  in  the  oflSce  of  the  clerk  of  the  Prahate  Court  of  the  county;  and 

.  'in  case  of  a  breach  of  a  condition  thereof,  may  be  prosecuted  for  the  use 
'.    and  benefit  of  the  ward  or  of  any  person  interested  in  the  estate. 
Party  beneficiaUy  interested,  367  and  notes.  . 

1805.  (41,  376.) 'No  action  can  be  maintained  against  the  sureties  on 
any  bond  given  by  a  guardian,  unless  it  be  commenced  within  three  years 
from  the  discharge  or  removal  of  the  guardian ;  but  if  at  the  time  of  snch 
discharge  the  person  entitled  to  bring  such  action  is  under  any  legal  dis- 
ability to  sue,  the  action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  is  removed. 

1806.  (37,  369.)  No  action  for  the  recovery  of  any  estate,  sold  by  a 
guardian,  can  be  maii^tained  by  the  ward,  or  by  any  person  claiming  under 
him,  unless  it  is  commenced  within  three  years  next  after  the  termination 
of  the  guardianship,  or  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of  action  accrues,  within 
three  years  next  after  the  removal  thereof. 

1807.  (48,  383.)  The  court,  in  its  discretion,  whenever  necessary,  may^ 
appoint  more  than  one  guardian  of  any  person  subject  to  guardianship, 
who  must  give  bond  and  be  governed  and  liable  in  all  respects  as  a  sole 
guardian. 

1808.  (16,  385.)  The  power  conferred  upon  the  probate  judge  in  rela- 
{\  tion  to  guardians  and  wards  may  be  exercised  by  him  at  chambers,  or  as 
V*^  the  act  of  the  Probate  Court,  when  holding  such  court;  and  any  order 

V  Oappointing  a  guardian  must  be  entered  as  and  become  a  decree  of  the  court. 

i  ^   '  The  provisions  of  this  Title  relative  to  the  estates  of  decedents,  so  far  as 

they  relate  to  the  practice  in  the  Probate  or  the  District  Courts,  apply  to 

proceedings  under  this  chapter.     ([)  q.k,    Jl  (^lyUvt^rt^i^- 

Chambers,  power  at,  167|  176. 
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Sole  Traders. 


§§1809-1815 


1809.  The  provisions  of  secticm  1057  are  hereby  declared  to  apply  to 
guardians  appointed  by  the  coart,  and  to  the  bonds  taken  Or  to  be  taken 
from  sach  guardians,  and  to  the  sureties  on  such  bonds. 


TITLE  Xn. 

OP  SOLE  TRADERS. 


Sec.  1811.  Who  mav  become  sole  traders. 

1812.  Notice,   now  given  and  what  to 

contain. 

1813.  Petition,  what  to  contain  and  when 

filed. 

1814.  May  have  five  hundred  dollars  of 

community  or  husband's  prop- 
erty. 

1815.  Who  may  oppose  it,  and  how. 


Sec.  1816.  Trial  or  hearing. 

1817.  Decree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Rights   and    liabilities    of    sole 

traders. 

1820.  Sole  trader   must  maintain   her 

children. 

1821.  Husband  of  sole  trader  not  liable 

for  debts. 


1811.  A  married  woman  may  become  a  sole  trader  by  the  judgment  of 
the  Qflog^  Court  of  the  county  in  which  she  has  resided  for  six  months 
next  preceding  the  application. 

1812.  A  person  intending  to  make  application  to  become  a  sole  trader 
must  publish  notice  of  such  intention  in  a  newspaper  published  in  the 
county,  or  if  none,  then  in  a  newspaper  published  in  an  adjoining  county, 

^J^SV^  '^^  ^^^^  successive  weeks.  The  notice  must  specify  thfi-tenaHMSHl  the  day 
upon  which  application  will  be  made,  the  nature  and  place  of  the  business 
proposed  to  be  conducted  by  her,  and  the  name  of  her  husband. 

Btatnte,  how  oonstmed.  It  was  held 
that  the  former  statute  being  in  derogation  of 
the  common  law  must  be  strictly  construed. 
Adams  v.  KnowUon,  22  Cal.  289;  but  now  see 
4  ante. 


Four  Bucoesslve  weeks.  When  the 
statute  required  publication  *^  for  three  succes- 
sive weeks,"  it  was  held  that  "  once  a  week 
for  three  weeks,  viz.,  from  April  26th  to  May 
20th,  1861,"  was  sufficient.  Abrams  v.  How- 
ard, 23  CaL  388. 


1813.  Ten  days  prior  to  the  day  named  in  the  notice,  the  applicant  must 
file  a  verified  petition,  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  applicant 
to  support  herself,  or  herself  and  others  dependent  upon  her,  giving  their 
names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the  causes 
thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes  for  a  divorce, 
with  the  reason  why  a  divorce  is  not  sought;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the  capital 
to  be  invested  therein,  if  any,  and  the  sources  from  which  it  is  derived. 

Spanish  language,  185,  1056. 
AbbreviationB  and  numeralB,  186. 
Statute,  contftmotion  of,  1812  n* 

1814.  The  applicant  may  invest  in  the  business  proposed  to  be  con- 
ducted, a  sum  derived  from  the  community  property  or  of  the  separate 
property  of  the  husband,  not  exceeding  five  hundred  dollars. 

1815.  Any  creditor  of  the  husband  may  oppose  the  application,  by  filing 
in  the  court  (prior  to  the  day  named  in  the  notice)  a  written  opposition 
verified,  containing  either: 
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1.  A  specific  denial  of  the  truth  of  any  material  allegation  of  the  peti- 
tion; or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose*  of  defrauding  the 
opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him  from 
collecting  his  debt. 

Defrauding,    ©to.     An    arrangement   be-  their  earnings  from  existing  and  sabseqnent 

tweeu  husband  and  wife  that  she  should  en-  creditors,   was  held  a  fraud  on  the  former 

gage  nominally  in  the  business  of  ranching  as  statute.     HurUmrt  v.  JoneSy  25  CaL  228.    See 

a  sole  trader,  for  the  purpose  of  shielding  Porter  v.  Qamba,  43  CaL  109. 

1816.  On  the  day  named  in  the  notice,  or  on  such  other  day  to  which 
the  hearing  may  be  postponed  by  the  court,  the  applicant  must  make 
proof  of  publication  of  the  notice  hereinbefore  required,  and  the  issues 
of  fact  joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues  are 
joined,  the  court  must  hear  the  proofs  of  the  applicant,  and  find  the  facts 
in  accordance  therewith. 

1817.  If  the  facts  found  sustain  the  petition,  the  court  must  render 
judgment,  authorizing  the  applicant  to  carry  on,  in  her  own  name  and  on 
her  own  account,  the  business  specified  in  the  notice  and  petition. 

1818.  The  sole  trader  must  make  and  file  with  the  clerk  of  the  court  an 
affidavit,  in  the  following  form : 

''I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear  that  this 
application  was  made  in  good  faith,  for  the  purpose  of  enabling  me  to  sup- 
port myself  (and  any  dependent,  such  as  husband,  parent,  sister,  child,  or 
the  like,  naming  them,  if  any),  and  not  with  any  view  to  defraud,  delay, 
or  hinder  any  creditor  or  creditors  of  my  husband;  and  that  of  the  moneys 
so  to  be  used  by  me  in  business,  not  more  than  five  hundred  dollars  have 
come,  either  directly  or  indirectly,  from  my  husband.     So  help  me,  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  business  is 
to  be  carried  on,  in  a  book  to  be  kept  for  such  purpose. 

1819.  When  the  judgment  is  made  and  entered,  and  a  copy  thereof,  with 
the  affidavit  provided  for  in  section  1818,  duly  recorded,  the  person  therein 
named  is  entitled  to  carry  on  the  business  specified,  in  her  own  name,  and 
the  property,  revenues,  money  and  credits  so  by  her  invested,  and  the 
profits  thereof,  belong  exclusively  to  her,  and  are  not  liable  for  any  debts 
of  her  husband,  and  she,  thereafter,  has  all  the  privileges  of,  and  is  liable 
to  all  legal  processes  provided  for  debtors  and  creditors,  and  may  sue  and 
be  sued  alone,  without  being  joined  with  her  husband  provided,  how- 
ever, that  she  shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 
county  than  that  named  in  the  notice  provided  for  in  1812,  until  she  has 
recorded  in  such  other  county  a  copy  of  said  judgment  and  affidavit. 

[Approved  and  took  effect  March  16,  1876.] 

BiiBineas  specified.    Any  business  may  be  that  she  was  doing  business  as  a  fme  sole 

specified;  and  it  seems  the  husband  may  be  with  the  consent  of  her  husband,  was  insnffi- 

employed  by  and  act  for  the  wife  in  relation  cient.  Roush  v.  Van  Hagen,  17  Cal.  121.    If  a 

to  it.    This  may  be  evidence  of  fraud,  how-  woman  is  a  sole  trader,  and  executes  a  note, 

ever.  GuUman  v.  Scannell,  7  Cal.  459;  1815  n.,  that  raises  a  presumption  that  the  debt  was 

ante.  contracted   on   account  of   her   sole   trader 

business.  Mtkher  v.  Kuhland,  22  CaL  524   A 

Sue  and  be  sued,  etc.     It  was  held  that  woman  being  a  sole  trader  does  not  alter  the 

an  allegation  in  a  complaint  against  a  woman,  marital  relation  in  any  other  respect;  and  if 
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she  claims  property  and  her  husband  makes  a  Property.    Power  to  carry  on  a  husiness 

forcible  entrjy^,  to  get  it  for  her,  a  judgment  includes  power  to  purchase  and  deal  with 

against  him  isgooa  and  is  sufficient  authority  property  to  be  used  about  the  business;  and 

to  put  out  any  member  of  the  family,  in-  (though  the  language  of  this  section  is  not 

eluding  herself.   Saunders  y.  Webber,  39  CaL  the  same  as  that  of  the  former  act)  it  seems 

291.  she  may  buy,  sell  and  create  liens  on  land 

where  necessary,  as  for  a  farming  business. 

Husband  and  wife  parties  to  actions,  Camden  y.  MMen,  29  Cal,  566. 
370-1. 

1820.  A  married  woman  who  is  adjudged  a  sole  trader  is  responsible 
and  liable  for  the  maintenance  of  her  minor  children. 

1821.  The  husband  of  a  sole  trader  is  not  liable  for  any  debts  con- 
tracted by  her  in  the  course  of  her  sole  trader's  business,  unless  con- 
tracted upon  his  written  consent. 


TETLE  Xni- 

OF  PROCEEDINGS  IN  INSOLVENCY. 
Section  1822.  Statutes  in  relation  to,  continued  in  force. 

1822.  Nothing  in  this  Code  a£fects  any  of  the  provisions  of  ''An  Act  for 
the  relief  of  insolvent  debtors  and  protection  of  creditors,"  approved  May 
fourth,  eighteen  hundred  and  fifty-*two;  or  of  the  acts  amendatory  thereof, 
approved  respectively  March  twelfth,  eighteen  hundred  and  fifty-eight, 
April  twenty-seventh,  eighteen  hundred  and  sixty,  and  April  twenty-sev- 
enth, eighteen  hundred  and  sixiy-three,  but  such  acts  are  recognized 
as  continuing  in  force  notwithstanding  the  provisions  of  this  Code. 

Insolvenoy  lawv.   These  were  suspended  An  additional  act  on  the  subject  of   insol- 

as  being  in  conflict  with  the  United  States  vency  was  passed  March  31,  1876.    IStats, 

Bankrupt  laws  on  June  1,  1867,  and  are  still  1875-6,  p.  581.] 
so  suspended.  Martin  v.  Berry,  37  CaL  208. 
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PART  IV. 
(S)f  (Bj)xhtnct. 


GENERAL  DEFINITIONS  AND  DIVISIONS. 


Sec.  1823.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  degree  of  certainty  required 

to  establiBh  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  spe- 

cified. 

1829.  Original  [primary]  evidence  de- 

mied. 

1830.  Secondary  evidence  defined. 


Sec.  1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  [prima  facie]    evidence 

defined. 

1834.  Partial  evidence  defined. 
1836.  Satisfactory  evidence  defined. 

1836.  IndispensaDle  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 


1823.  Judicial  evidence  is  the  means,  sanctioned  by  law,  of  ascertain- 
ing in  a  judicial  proceeding  the  truth  respectii^  a  question  of  fact. 

1824.  Proof  is  the  Effect  of  evidence,  the  establishment  of  a  fact  by 
evidence. 

How  proof  may  be  made,  2009  n. 

1825.  The  law  of  evidence,  which  is  the  subJQpt  of  this  part  of  the  Code, 
is  a  collection  of  general  rules  established  by  law : 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disput- 
able and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

6.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

1826.  The  law  does  not  require  demonstration;  that  is,  such  a  degree  of 
proof  as,  excluding  possibility  of  error,  produces  absolute  certainty;  be- 
x)ause  such  proof  is  rarely  possible.  Moral  certainty  only  is  required,  or 
that  degree  of  proof  which  produces  conviction  in  an  unprejudiced  mind. 

1827.  There  are  four  kinds  of  evidence : 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presentidd  to  the  senses. 

1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  /ode,  partial,   satisfactory,   indispensable,   and  conclusive. 

[Approved  March  24;  effect  July  1,  1874.] 
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1828.  Primary  evidence  is  that  kind  of  evidence  which,  under  every 
'  possible  circumstance,  affords  the  greatest  certainty  of  the  fact  in  question. 
Thus  a  written  instrument  is  itself  the  best  possible  evidence  of  its  exist- 
ence and  contents.     [Approved  March  24;  eflfect  July  1,  1874.] 

Fximary  evidence.  Ab  this  Code  originally  defined  to  mean.     In  manv  sections  of  this 

stood  the  words  "primary  evidence  "  were  de-  Code  the  word  **  primary  "  has  been  changed 

fined  by  1833  to  mean  iaenticaUy  that  which  to  prima/acief  but  not  in  alL  See  1379  ante. 
prima  jaeie  evidence  is  now  by  that  section 

1830.  Secondary  evidence  is  that  which  is  inferior  to  primary.  Thus, 
a  copy  of  an  instrument,  or  oral  evidence  of  its  contents,  is  secondary 
evidence  of  the  instrument  and  contents.  [Approved  March  24;  eflfect  July  l,  1874.] 

ContentB  of  docament,  1855. 

1881.  Direct  evidence  is  that  which  proves  the  fact  in  dispute,  directly, 
without  an  inference  or  presumption,  and  which  in  itself,  if  true,  con- 
clusively establishes  that  fact.  For  example :  if  the  fact  in  dispute  be  an 
agreement,  the  evidence  of  a  witness  who  was  present  and  witnessed  the 
making  of  it,  is  direct. 

1882.  Indirect  evidence  is  that  which  tends  to  establish  the  fact  in  dis- 
pute by  proving  another,  and  which,  though  true,  does  not  of  itself  con- 
clusively establish  that  fact,  but  which  affords  an  inference  or  presumption 
of  its  existence.  For  example:  a  witness  proves  an  admission  of  the 
party  to  the  fact  in  dispute*.  This  proves  a  fact,  from  which  the  fact  in 
dispute  is  inferred.  ^ 

Indireot  evidence,  1957-1963. 

1838.  Prima  facie  evidence  is  that  which  suflSces  for  the  proof  of  a  par- 
ticular fact,  until  contradicted  and  overcome  by  other  evidence.  For 
example :  the  certificate  of  a  recording  officer  is  prima  facie  evidence  of 
a  record,  but  it  may  afterward  be  rejected  upon  proof  that  there  is  no 

such  record.     [Approved  March  24;  eflfect  July  1,  1874.  ] 
Presumptiona,  1963. 

1884.  Partial  evidence  is  that  which  goes  to  establish  a  detached  fact, 
in  a  series  tending  to  the  fact  in  dispute.  It  may  be  received,  subject  to 
'be  rejected  as  incompetent,  unless  connected  with  the  fact  in  dispute  by 
proof  ^of  other  facts.  For  example :  on  an  issue  of  title  to  real  property, 
evidence  of  the  continued  possession  of  a  remote  occupant  is  partial,  for 
it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  the  fact  in  dispute, 

1835.  That  evidence  is  deemed  satisfactory  which  ordinarily  produces 
moral  certainty  or  conviction  in  an  unprejudiced  mind.  Such  evidence 
alone  will  justify  a  verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

1836.  Indispensable  evidence  is  that  without  which  a  particular  fact 
cannot  be  proved.  ^« 

Indispensable  evidence,  1967-1974. 

1837.  Conclusive  or  unanswerable  evidence  is  that  which  the  law  does 

not  permit  to  be  contradicted.    For  example:  the  record  of  a  court  of 

competent  jurisdiction  cannot  be  contradicted  by  the  parties  to  it. 

Conolnsive  evidence,  1962,  1978. 
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1838.  Cumulative  evidenoe  is  additional  evidence  of  the  same  character, 
to  the  same  point. 

1889.  Corroborative  evidence  is  additional  evidence  of  a  different  char- 
acter, to  the  same  point. 


TITLE  I. 

OF  THE  GENERAL  PRINCIPLES  OP  EVIDENCE. 


S£C.  1844. 

1845. 

1846. 

1847. 

1848. 

1849. 

1850. 

1851. 
1852. 

1853. 

1854. 

1855. 
1856. 

1857. 


One  witness  sufficient  to  prove  a» 

fact. 
Testimony  confined   to  personal 

knowledge. 
Testimony  to  be  in  pt^sence  of 

persons  affected. 
Witness  presumed  to  speak  the 

truth. 
One  person  not  affected  by  acts  of 

another. 
Declarations  of  predecessor  in  title 

evidence. 
Declarations  which  are  a  part  of 

the  transaction. 
Evidence  relating  to  third  person. 
Declaration  of  decedent  evidence 

of  pedigree. 
Declaration  of  decedent  evidence 

against  his  successor  in  interest. 
When  part  of  a  transaction  proved, 

the  whole  is  admissible. 
Contents  of  writing,  how  proved. 
An  agreement  reduced  to  writing 

deemed  the  whole. 
Construction  of  language  relates 

to  place  where  used. 


Sec.  1858. 

1859. 

1860. 

1861. 

1862. 

1863. 

1864. 

1865. 

1866. 

1867. 

1868. 

1869. 
1870. 


Construction  of  statutes  and  in- 
struments, general  rule. 

The  intention  of  the  Legislataie 
or  parties. 

The  circumstances  to  be  consid- 
ered. 

Terms  to  be  construed  in  their 

W^neral  acceptation, 
ritten    words     control    those 
printed  in  a  blank  form. 

Persons  skilled  may  testify  to  de- 
cipher characters. 

Of  two  constructions,  which  pre- 
ferred. 

A  written  instrument  construed 
as  understood  by  parties. 

Construction  in  Uivor  of  natural 
right  preferred. 

Material  allegation  only  to  be 
proved. 

Evidence  confined  to  material  al- 
legation. 

Affirmative  only  to  be  proved. 

Facts  which  may  be  proved  on 
triaL 


1844.  The  direct  evidence  of  one  witness  who  is  entitled  to  full  credit 
is  sufficient  for  proof  of  any  fact,  except  perjury  and  treason. 

ZiOBt  or  destroyed  wlU  requires  two  witnesses,  1339. 
Peijiixy  and  treason,  see  1968. 

1845.  A  witness  can  testify  of  those  facts  only  which  he  knows  of  his 
own  knowledge;  that  is,  which  are  derived  from  his  own  perceptions,  ex- 
cept in  those  few  express  cases  in  which  his  opinions  or  inferences,  or  the 
declaration  of  others,  are  admissible. 

Admissions.  A  notary  may  testify  that  a 
woman  acknowledged  that  her  name  signed 
to  a  document  by  ner  daughter  was  her  (the 
woman's)  sieiiature.  Jansen  v.  McCahiU^  22 
CaL  565.  Offer  to  compromise,  2078.  Con- 
fession in  divorce  suit,  2079.  Admissions  of 
facts  by  counsel  in  one  suit  are  not  to 
prejudice  the  party  against  whom  they  are 
made  in  another.  WilkiM  v.  Stidger^  22  Cal. 
238;  Harrison* a  Devisees  v.  Baker ^  5  Little,  250; 
EUing  v.  ScoU^  2  Johns,  156.  If  a  debtor  does  not 
object  to  an  account  within  a  reasonable  time, 
his  acquiescence  will  be  taken  as  an  admis- 
sion that  the  amount  is  truly  stated.  Terry  v. 
8ickle%  13  Cal.  427.  A  party  is  not  bound  by, 
oriield  to  admit  as  true,  every  statement  maae 
b^^  his  witnesses,  because  he  does  not  contra- 
dict them  at  the  time,  WUkins  v.  Stidger,  22  CaL 
238.  Admissions  and  confessions  may  be 
implied  from  the  acquiescence  of  the  party  in 


the  statements  of  others  made  in  his  presence 
when  the  circumstances  are  such  as  to  afford 
an  opportunity  to  act  or  speak,  and  would 
naturally  call  for  some  action  or  reply  from 
men  similarly  situated:  People  v.  McCrea,  32 
CaL  100;  People  v.  Estrada,  49  Cal.  172;  1 
Green  Ev,  Sees.  197,  215;  Joy  on  Confessions, 
77;  and  it  makes  no  difference  that  the  state- 
ments, which  <»11  for  a  reply,  are  made  by  a 
Serson  who  is  incompetent  to  testify.  The 
egree  of  credit  due  to  such  evidenoe  of  im- 
plied admissions  is  to  be  estimated  by  the 
jury,  under  the  circumstances  of  each  case. 
People  V.  MeCrea,  32  CaL  100.  A  plaintiff  may 
read  the  complaint  and  answer  in  evidence, 
so  as  to  show  the  admissions  made  by  defend- 
ant by  not  denying  allegations  therein.  Gar- 
Jield  V.  K.  F,  d:  T.  M,  W.  Co.,  14  Cal.  36.  A 
joint  answer  by  two  defendants  in  an  action, 
verified  by  one  only,  is  not  admiasible  as  evi- 
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dence  against  the  other  in  another  action. 
McDermoU  v.  Mitchell,  47  Cal.  251.  A  de- 
fendant cannot  be  convicted  of  crime  on 
confessions  alone.  People  v.  Thrall,  50  Cal. 
415.  A  jury  should  not  give  a  verdict  in 
plaintiffs  favor  for  more  than  the  nlaintiff  in 
rendering  his  account  demanaed.  The 
plaint iffVoy  asking  an  amount,  admits  that  it 
IS  sufficient.  Harrison  v.  Peahody,  34  Cal.  180. 
But  rendering  accounts  of  moneys  received 
and  paid  does  not  prevent  plamtiff  from 
recovering  for  services.  Thompson  v.  Salmon, 
18  Cal.  634.  A  referee  appointed  to  take 
testimony  in  a  cause  may  be  called  to  prove 
what  a  witness  said  on  the  voir  dire  before 
the  referee.  Hobba  v.  Dvff,  43  Cal.  486.  On 
the  second  trial  of  a  cause  the  plaintiff  may 
introduce  the  ipsissima  verba  of  tne  testimony 
of  the  defendant  given  on  a  former  trial,  even 
if  the  defendant  is  present  in  court.  Loren- 
zana  v.  CamariUo,  45  CaL  125.    A  conversa- 


tion between  person  indicted  for  murder  and 
his  victim,  while  alive,  held  partly  in  Chinese 
and  partly  in  English,  may  be  proved,  that 
part  of  it  neld  in  English  bv  persons  present 
who  understood  English  only,  and  that  part 
of  it  held  in  Chinese  by  persons  present  who 
understood  Chinese,  provided  that  both  the 
accused  and  his  victim  understood  both 
languages.  People  v.  Ah  Wee,  48  Cal.  236.  Of 
course  the  admissions  as  to  which  evidence  is 
given  must  be  as  to  relevant  facts,  1868. 
People  V.  Borctn,  49  Cal.  654.  As  to  admis- 
sions by  persons  between  whom  and  the  party 
a  particular  relation  exists,  1848-1863.  En- 
tries in  books,  1946,  and  notes.  The  rule  that 
acquiescence  in  an  account  rendered  by  failing 
to  make  objections  to  it  within  a  reasonable 
time  makes  it  an  account  stated,  does  not 
apply  when  the  account  is  rendered  under  a 
misapprehension.  Polhemus  v.  Hevman,^  50 
CaL  438. 


1846.  A  witness  can  be  heard  only  npon  oath  or  affirmation,  and  apon 
a  trial  he  can  be  heard  only  in  the  presence  and  subject  to  the  examina- 
tion of  all  the  parties,  if  they  choose  to  attend  and  examine. 

Oaths,  etc.,  2093-2097. 
Bxamlnatton,  etc.,  2042-2054. 

1847.  A.  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testifies,  by  the 
character  of  his  testimony,  or  by  evidence  affecting  his  character  for 
truth,  honesty,  or  integrity,  or  his  motives,  or  by  contradictory  evidence; 
and  the  jury  are  the  exclusive  judges  of  his  credibility. 

Impeaohing  credit,  2049,  2051-^205^ 
Good  obaraoter,  evidenoe  of,  2053. 

1848.  The  rights  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act,  or  omission  of  another,  except  by  virtue  of  a  particular  relation  be- 
tween them;  therefore,  proceedings  against  one  cannot  affect    another. 

[Approved  March  24;  effect  July  1,  1874.] 


Books,  entries  in,  1946. 

Hnsbend  and  "wife.  Where  an  issne  of 
fact  is  made  as  to  marriage,  in  a  snit  in- 
Tolvin^  homestead,  the  declarations  of  the 
alleeed  wife  to  the  effect  that  she  is  not  mar- 
ried are  admissible.  Poole  v.  Gerrard,  9  CaL 
693;  JeioelCs  Lessee  v.  Jewell,  1  How.  U.  S.  R. 
219.  There  is  nothing  in  the  relation  of  hus- 
band and  wife  from  which  it  can  be  inferred 
that  the  wife  is  a  party  to  a  criifiinal  offense 
committed  by  the  nusband.  People  v.  Parton, 
49  Cal.  637. 

Agent.  Declarations  by  an  agent  are  ad- 
missible if  made  within  the  scope  of  his  em- 
¥loYment,  but  not  otherwise.  MaUer  v.  Brown, 
Cal.  223;  Ward  y,  Preston,  23  Cal.  470. 
Officers  of  corporations  are  agents  for  this 
purpose  within  the  scope  of  their  authority. 
Chrisiy  v.  Dana,  42  Cal.  175;  Green  v.  Ophir, 
etc,,  Co,,  46  CaL  527;  Bee  v.  8,  R  AH.  B.  R. 
R.  Co.,  46  CaL  248.  The  person  making  the 
admission  must  be  the  agent  of  the  party  to  be 
affected  by  it:  Dennis  v.  BeU,  30  CaL  251; 
Van  Dusen  y.  8,  Q.  M,  Co,,  36  CaL  677;  and 
the  declarations  of  the  agent  must  form  part 


of  the  res  gestae  Innis  v.  8tr.  Senator,  1  Cal. 
461;  Garfield  v.  Knight's  Ferry,  etc,,  Co.,  14 
Cal.  37;  Gerhe  v.  Cal  Nav.  Co,,  9  CaL  256; 
and  see  1870,  S.  6. 

Partner.  Common  reputation,  surmise  or 
suspicion  will  not  prove  a  partnership.  Sinclair 
V.  Wood,  3  Cal.  98;  Hudson  v.  Simon,  6  CaL 
455.  Admissions  made  by  one  partner  after 
the  dissolution  of  the  partnership  concerning 
the  partnership  business  are  not  competent 
evidence  to  charge  the  other  partner.  Bums  v. 
McKenzie,  23  CaL  102;  1  PhiUips's  Ev„  C.  H. 
&  E.*s Notes,  498,  notes  138, 600;  Clarhx.  Glea- 
son,  9  Cow.  67;  Baker  v.  Stackpole,  Id.  420; 
Bobbins  v.  WUlard,  6  Pick.  464;  Van  Keuren 
v.  Parmelee,  2  Comst.  530.  Where  pUintiff 
sues  two  defendants  as  partners,  and  one  of 
them  denies  the  partnership  and  the  other 
admits  it,  the  plamtiff  cannot,  for  the  purpose 
of  proving  the  partnership  as  against  both, 
introduce  the  latter*s  answer;  nor  affidavitp  of 
the  latter  and  of  other  persons  made  for  ihe 
purpose  of  dissolving  an  attachment  in  another 
action  between  the  two  defendants,  it  not 
appearing  but  what  the  persons  who  made 
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the  affidavits  were  living  and  within  the  joriB- 
diction  of  the  court,  and  competeut  witnesses. 
Etchemende  v.  Steams,  44  (Jal.  582;  and  see 
1870,  S.  5. 

Master,  eto. ,  of  vessel.  If  a  protest  of  the 
oncers  of  a  vessel  is  received  in  evidence,  with- 
oat  objection,  on  behalf  of  the  owner  or  mas- 


ter, in  an  action  for  contribution  in  general 
average,  it  is  not  conclusive  on  his  benalf  of 
the  facts  therein  recited.  WiUon  v.  Cross  A 
Co.,  33  CaL  6L 

Fraud.  Admissions  of  a  party  to  a  fraud 
are  evidence  against  other  parties  to  it.  Mam- 
lock  V.  WhUe,  20  CaL  600. 


1849.  Where,  however,  one  derives  title  to  real  property  from  another, 
the  declaration,  act,  or  omission  of  the  latter,  while  holding  the  title,  in 
relation  to  the  property,  is  evidence  against  the  former. 

Declarations  of  predecessor  in  title  to 
real  property.  The  principle  of  this  section 
is  affirmed  in  Stanley  v.  Oreen,  12  Cal.  163; 
Sneed  v.  Woodward,  30  Cal.  434;  BoUo  v.  Na- 
varro, 33  CaL  466;  Phelps  v.  MeOloan,  42  CaL 
298.  They  must  be  declarations,  etc. ,  in  re- 
lation to  tiie  real  property  conveyed.  Tomp- 
kins V.  Crane,  50  CaL  478. 


Wliile  holding  the  title.  But  not  after 
transferring  it  KUbuTvi  v.  Ritchie,  2  Cal.  148; 
Paige  v.  O'Neal,  12  CaL  496;  Cahoon  v.  Mar- 
shall, 25  CaL  202;  Spanagel  v.  DelUngtr,  38 
CaL  282;  Osgood  v.  Manhattan  Co.,  3  Cow. 
612;  Phankc  Bank  v.  Day,  5  John.  413;  Ar- 


nold V.  Bell,  1  Haywood,  396-7;  Fund  v.  Sdser, 
4  How.  Miss.  520. 

Against  the  former,  but  not  for  him. 
Draper  v.  Douglass,  23  OeJ.  347;  Fiseker  v. 
Bergson,  49  Cal.  294. 

Personal  property.  Statements  of  the 
vendor  of  personal  property,  made  before  the 
sale,  are  admissible  for  the  purpose  of  show- 
ing a  fraudulent  intent  on  his  part.  Landecker 
V.  HougktaUng,  7  CaL  391.  But  not  declara-, 
tions  made  a^r  the  sale.  Gohn  v.  Mid/ord, 
15  CaL  50;  Cahoon  v.  MarshaU,  25  Cal.  202; 
Jones  V.  Morse,  36  Cal.  207. 


1850.  Where,  also,  the  declaration,  act,  or  omission  forms  part  of 
a  transaction,  which  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact, 
such  declaration,  act,  or  omission  is  evidence,  as  part  of  the  transaction. 

In  an  action  hj  Bomheimer  against  Bald- 
win for  an  undivided  interest  in  land,  alleged 
to  have  been  purchased  on  joint  account  and 
partly  with  money  borrowed  by  Mrs.  Bom- 
neimer,  and  handed  to  her  by  Baldwin,  it 
was  held  that  the  statements  of  Mrs.  Bom- 
heimer to  a  third  person,  to  the  effect  that 
she  was  borrowing  money  to  pay  Baldwin, 
were  inadmissible,  for  the  res  geaUe  was  the 
furnishing  of  the  money  to  Baldwin,  and  its  re- 
ceipt by  him  from  Bomheimer;  when,  where  or 
how  Airs.  Bomheimer  got  it  was  of  no  coose- 
quence.  Bomheimer  v.  Baldwin,  42  Cal.  27. 
When  the  issue  made  is,  whether  the  credit 
was  given  to  the  defendant  for  goods,  or  to 
another  person,  the  declarations  of  the  ven- 
dor made  to  such  other  person,  after  the 
transaction  has  been  completed,  and  some 
time  has  elapsed,  are  not  a  part  of  the  rts 
gestae,  and  therefore  inadmissible.  Whitney  v. 
DurJdn,  48  CaL  462. 

Barroundine  drotimBtaiioea,  in  construc- 
tion of  writing,  1860. 


Entries  in  books,  1946  n.  This 
section  applies  to  declarations  and  admissions 
in  writing  as  well  as  verbaL  McKinney  v. 
Smxth,  21  CaL  374. 

The  declarations  are  not  required  to  be 
precisely  concurrent  in  point  of  time  with 
the  i>rincipal  fact,  if  they  spring  out  of  the 
principal  transaction,  if  they  tend  to  explain 
it,  are  vohmtary  and  spontaneous,  and  are 
made  at  a  time  so  near  it  as  to  preclude  the 
idea  of  deliberate  design.  People  v.  Vernon,  35 
CaL  61;  1  Greenl.  Ev.,  Sec.  108;  MUekum  v. 
State  of  Georgia,  11  Ga.  615;  Commonwealth  v. 
McPike,  3  Cush.  181.  To  impeach  a  sale 
upon  the  ground  of  fraud,  the  fraudulent  in- 
tent of  both  the  seller  and  the  purchaser  must 
be  ^hown.  The  declarations  as  well  as  the 
conduct  of  the  seller  before  the  sale,  are  com- 
petent testimony.  Visher  v.  Webster,  8  Cal. 
112.  In  an  action  for  assault,  etc.,  the  lan- 
guage used  by  defendant  at  the  time  of  the 
assault  may  be  proved  as  part  of  the  res  gestae 
for  the  purpose  of  showing  malice,  but  not  to 

Srove  special  damage  unless  it  is  alleged. 
facDougaU  v.  Maguire,  35  CaL  278. 


1851.  And  where  the  question  in  dispute  between  the  parties  is  the  ob- 
ligation or  duty  of  a  third  person,  whatever  would  be  the  evidence  for  or 
against  such  person  is  prima  facie  evidence  between  the  parties.     [Approved 

March  24;  effect  July  1,  1874.] 

•1852.  The  declaration,  act,  or  omission  of  a  member  of  a  family  who  is  a 
decedent,  or  out  of  the  jurisdiction,  is  also  admissible  as  evidence  of  com- 
mon reputation,  in  cases  where,  on  questions  of  pedigree^  such  reputation 
is  admissible. 

Common  reputatioo,  wlien  admiaafble,  1870,  S.  11. 
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1853.  The  declaration,  act,  or  omission  of  a  decedent,  having  sufficient 
knowledge  of  the  subject,  against  his  pecuniary  interest,  is  also  admissible 
as  evidence  to  that  extent  against  his  successor  in  interest. 

wiU  are  competent  evidence,  after  his  death, 
to  prove  his  marriage  and  the  legitimacy  of 
his  children,  in  case  where  the  persons  so  de- 
clared his  wife  and  children  are  the  devisees. 
Pearson  v.  Pearson,  46  Cal.  610.  Entries  hy 
a  decedent,  1946. 


Against  his  pecuniary  interest.  This 
must  appear.  Poorman  v.  Miller ,  44  CaL  275; 
and  see  SUl  v.  Reese,  47  Cal.  342. 

GeneraUy.  The  substance  of  the  declara- 
tion is  sufficient.  People  v.  Murphy,  46  Cal. 
145.     Declarations  made  by  a  testator  in  his 


1854.  When  part  of  an  act,  declaration,  conversation,  or  writing  is  given 
in  evidence  by  one  party,  the  whole  on  the  same  subject  may  be  inquired 
into  by  the  other;  when  a  letter  is  read,  the  answer  may  be  given;  and 
when  a  detached  act,  declaration,  conversation,  or  writing  is  given  in  evi- 
dence, any  other  act,  declaration,  conversation,  or  writing,  which  is  nec- 
essary to  make  it  understood,  may  also  be  given  in  evidence. 

authorized  the  alcalde  to  make  the  certificate. 
Lick  V.  Diaz,  30  Cal.  ^. 

Where  a  deed  called  for  a  map  duly  recorded 
in  the  recorder's  office,  it  was  held  that  an 
instrument  not  copied  into  the  proper  book  of 
record,  or  a  copy  made  in  pencu  or  other  ma- 
terials that  would  not  permanently  remain, 
was  not  admissible.  CalaioeU  v.  Center,  30  Cal. 
542.  Where  the  opening  testimony  of  the 
plaintiif  tended  to  prove  tnat  a  company  was 
a  corporation  de  facto,  such  evidence  not  only 
dispensed  with  the  necessity  of  strict  proof  of 
its  corporate  character  by  defendant,  but  pre- 
cluded the  plaintiff  from  inquiring  into  or 
disputing  it.  C.  C,  358;  BomleU  v.  Fay,  32 
Cal.  360.  If  a  witness  on  behalf  of  plaintiff 
is  erroneously  permitted  to  testify  to  a  part 
only  of  a  conversation  of  defendant,  and  de- 
fendant testifies  to  the  remainder,  the  error 
does  not  prejudice  defendant.  People  v.  Keith, 
50  CaL  137. 


Part  of  an  act,  eto.  The  principle  of  this 
section  was  affirmed  as  to  a  confession  of  mur- 
der: People  v.  Navis,  3  Cal.  106;  discharge  of 
a  mortgage:  Chenery  v.  Palmer,  5  Cal.  133; 
reply  to  a  slander:  Bradley  v.  Gardner,  10  Cal. 
371;  a  series  of  documents:  Ingoldsby  v.  Juan, 
12  Cal.  564;  different  portions  of  a  deed:  Law- 
rence v.  FuUon,  19  Cal.  689;  one  document  re- 
ferred to  in  another:  Neuval  v.  Cowell,  36 
Cal.  648;  Hicks  w,  Coleman,  25  Cal.  128;  words 
written  in  the  margin  of  an  alcalde's  book  op- 
posite a  grant  entered  therein:  Rice  v.  Cun- 
ningham, 29  Cal.  497;  portions  of  a  conversa- 
tion: Oillam  V.  Sigman,  29  Cal.  641;  portions 
of  a  complaint  read  in  evidence:  Spanaael  v. 
Dellihger,  38  Cal.  283.  But  where  after  a 
grant  of  a  lot  had  been  made  by  an  alcalde 
to  two  persons  jointly,  and  possession  had 
been  denvered,  a  certificate  was  made  by  the 
alcalde,  written  on  the  same  piece  of  paper  as 
the  grant,  stating  that  one  of  the  grantees  had 
renounced  his  property  in  the  lot,  and  that  it 
should  be  the  property  of  the  other,  this  was 
held  not  to  divest  the  grantee  so  alleged  to 
have  renounced,  unless  it  {Appeared  that  he 


Refreshing  memory,  witness.    Opposite 
party  has  a  right  to  see  the  document,  2047. 

CroBS-ezamination,  2048. 


1355.  (447.)  There  can  be  no  evidence  of  the  contents  of  a  writing, 
other  than  the  writing  itself,  except  in  the  following  cases : 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case  proof 
of  the  loss  or  destruction  must  first  be  made; 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  ^e  fails  to  produce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a 
public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the 
record  is  made  evidence  by  this  Code  or  other  statute; 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents, 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the 
evidence  sought  from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  fcrur,  a  copy  of  the 
original,  or  of  the  record,  must  be  produced;  in  those  mentioned  in  sub- 
divisions one  and  two,  either  a  copy  or  oral  evidence  of  the  contents. 

[Approved  March  24;  effect  July  1,  1874.] 
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Contents,  1937;  will,  1969.  This  section 
is  limited  to  proof  of  the  contents  of  the  writ- 
ing. The  fact  of  the  making  of  the  writing 
may  be  proved  by  parol.  Poole  v.  Oerrardf 
9  Cal.  594;  SaU  v.  Sais,  49  Cal.  264.  If  a 
party  permits  his  antagonist  to  prove  a  fact 
Dv  secondary  evidence,  ne  cannot  afterwards 
object  that  it  was  not  proved  bv  the  best 
\  Goode  V.  Smith,  13  Cal  84.  Snowing  the 
original  verdict  of  a  coroner's  iury  to  a  wit- 
ness in  a  criminal  case,  and  asking  the  wit- 
ness if  he  had  signed  the  verdict,  is  not  '*an 
effort  to  prove  the  contents  of  a  written  record 
by  paroO'  People  v.  Donovan^  43  Cal.  162.  If 
the  secretary  of  a  corporation,  by  mistake, 
omits  to  enter  minutes  of  the  acts  of  the 
board,  or  such  entries  are  postponed  by  the 
corporation,  the  acts  may  be  proved  by  parol. 
B,  V.  Association  v.  WUliams,  50  CaL  353. 

Lost  or  destroyed.  Diligent  search  in  all 
places  where  the  original  is  ukely  to  be  found 
must  be  shown,  un^ss  it  is  proved  to  have 
been  destroyed.  Taylor  v.  Clarky  49  Cal.  671; 
Bennett  v.  Taylor,  5  Cal.  602;  Ord  v.  McKee, 
6  CaL  517;  FolsonCs  Exrs,  v.  ScoU,  6  Cal.  460; 
Fallon  V.  Dougherty,  12  CaL  106;  Chimes  v. 
Fall,  15  Cal.  66;  Lawrence  v.  Fulton,  19  CaL 
684;  Totvdy  v.  Eliis,  22  Cal.  659;  Leese  v. 
Clarke,  29  CaL  665;  Patterson  v.  K.  M.  Co,, 
30  CaL  365;  King  v.  BandleU,  33  CaL  320; 
People  V.  Hust,  49  CaL  653;  Lombardo  v.  Fer- 
guson, 16  CaL  373. 

In  quo  warranto  the  person  who  claimed  the 
office  neld  by  the  defendant  testified  that  his 
certificate  of  election  was  lost  or  destroyed, 
and  the  county  clerk  swore  that  there  was  not 
in  his  office,  or,  so  far  as  he  knew  in  the 
county,  any  record  or  written  evidence  of  the 
persons  who  were    elected  to  the  different 
county  offices;  this  was  held  sufficient  to  let 
in  secondary  evidence  of  the  election  and 
certificate.  Peaple  v.  Clingan,  5  CaL  389.   Trac- 
ing a  paper  to  the  hancfs  of  a  person  not  in 
this  State  is  sufficient  predicate  for  the  ad- 
mission of  secondary  eviaence.  Gordon  v.  Sear- 
tng,  8  Cal.  50.    An  affidavit  by  a  party  to  the 
suit,  that  the  original  deed  was  "not  in  his 
possession,  or  under  his  control,"  was  held 
sufficient  to  admit  in  evidence  a  certified  copy 
from  the  recorder*s  office,  the  deed  having 
been  properly  acknowledged   and  recordecL 
Skinker  v.  Flohr,  13   Cal.  638;  and  see  1951 
post     Where  the  plaintiff  was  sworn  and 
said:  *'I  took  the  deeds  to  the  clerk's  office 
to  be  recorded  and  acknowledged,  and  they 
were  there  till  they  were  burned,  at  the  time 
of  the  fire;  1  have  never  inquired  for  them; 
I  never  got  them;"  this  was  held  sufficient. 
CoUier  v.  Corbett,  15  Cal.  183.     The  recorder's 
book  was  admissible  as  evidence  of  a  com- 
pliance with  the  rules  of  a  mining  district, 
but  not  of  the  fact  of  transfer.   Atiwood  y. 
Fricot,  17  CaL  43.     But  a  book  purporting  to 
be  a  book  for  the  record  and  transfer  of  min- 
ing claims,  and  shown  to  have  been  authorized 
by  the  mining  customs  and  laws  in  force  in 
the  district,  having^  been  put  in  evidence  by 
plaintiffs  and  admitted  without  objection  on 
the  part  of  the  defendants,  it  was  held  at  least 
secondary  evidence  of  the  appropriation  of  the 
ground  and  its  conveyance  to  plaintiffs;  and 
not  being  objected  to  on  the  ground  that  it 
was  secondary,  of  itself  made  out  the  plaintiffs* 


case  under  the  mining  laws  of  the  district 
SL  John  v.  Kidd,  26  CaL  270. 

In  ejectment  on   an  alcalde   grant,  made 
January,  1847,  plaintiff  proved  by  one  Weeks 
that  he  was  Alcalde  tor  San   Jos^  during 
October,   1847,    and    as  such    recorded   the 
original  petition  and  grant  in  Book  3  of  Deeds, 
in  the  recorder's  office  of  Santa  Clara  County^ 
that  the  grant  was  signed  by  the  genuine 
signature  of  Burton,  then  Alcalde;  and  that 
the  record  shown  was  a  true  copy  of  the  peti- 
tion and  grant     Plaintiff  then  proved  that 
neither  the  petition  nor  grant  was  in  the 
recorder's  omce.     He  then  offered  his  own 
affidavit,  to  account  for  the  non-production  of 
the  original  petition  and  grant,  to  the  effect 
that  he  had  never  seen  said  petition  or^^ant;- 
that  he  had  made  "a  full,  thorough,  dihgent, 
and  careful  search  for  the  same  among  his 
papers  and  effects,  and  in  every  localitv  and 
place  where  the  same  might  reasonably  be 
expected  to  be  found,  ana  that  he  haa  in- 
quired of  every  person  who  might  reasonably 
be  expected  to  have  said  orimnal  petition  and 
grant,  or  either  of  them,  ana  of  every  person 
who  might  reasonably  be  expected  to  know 
where  the  same  might  be  found,"  without 
success;  and  that  he  believed  they  were  lost 
or  destroyed.    The  affidavit  of  the  widow  of 
the  grantee — upon  whose  estate  there  was  no 
administration — ^was  also  read,   stating  that 
she  had  searched  among  her  papers  without 
effect.     This  was  held  sufficient.    Pierce  v. 
Wallace,   18  Cal.  166,     If  an  original  cannot 
be  taken  from  a  public  office,  as  from  the 
office  of  the  Surveyor-Greneral,  by  the  regula- 
tions of  the  department,  proof  of  that  fact 
must  be  made  as  a   preliminary.     Soto   y. 
Kroder,  19  CaL  94.    Where  plaintiff  relied 
upon  a  notice  which  bad  been  posted  on  a  tree 
at  one  end  of  a  mining  claim,  which  notice 
was  not  produced ;  but  plaintiff  introduced  a 
witness  who  stated  that  he  had  frequently 
seen  the  notice,  and  that  when  he  last  saw  it 
a  part  of  it  was  torn,  and  the  residue  so  much 
defaced  as  to  be  illegible;  this  was  held  suffi- 
cient. Dunning  v.  Rankin,  19  CaL  641.     The 
existence  and  contents  of  a  record  or  other 
document,   to  show  the  regularity  of   legal 

Sroceedings,  may,  if  the  original  be  lost  or 
estroyed,  be  shown  by  secondary  evidence, 
the  same  as  of  any  other  lost  instrument  Be 
Warfield,  22  Cal.  51. 

Where  the  plaintiff,  at  the  trial,  offered  in 
evidence,  as  part  of  his  deraignment  from  one 
Peralta,  a  certified  copy  of  the  record  of  a 
deed  from  Irving  to  one  Marshall,  and  plaint- 
iff was  sworn  and  testified  that  he  '*  never 
had  control  of  the  original  deed,  and  that  it 
was  not  then  in  his  power  or  control;"  this 
was  held  sufficient  HurUnUt  v.  Butenop^  21 
Cal.  54. 

Possesston  of  opponent,  document  tn. 

Notice  to  produce,  1938-9.  WTiere  notice 
was  served  on  the  defendant's  attorney's,  on 
the  day  of  the  trial,  to  produce  a  naper,  and 
it  was  shown  that  this  paper  was  tnat  day  in 
possession  of  one  of  the  attorneys  of  defend- 
ant, the  court  said  the  sufficiency  of  notice  to 
produce  a  paper,  shown  to  be  in  tne  possession 
of  a  party,  was  a  question  of  discretion;  that 
if  it  were  impossiole  to  procure  it  between 
the  time  of  giving  notice  and  the  trial,  the 
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fact  should  have  been  made  to  appear;  and  it 
was  held  that  secondary  evidence  was  proper- 
ly admitted.  Burke  v.  Table  M,  W,  Co,,  12 
Oal.  407.  Literal  accuracy  cannot  be  expected 
in  the  description  of  a  paper  in  the  possession 
of  the  adverse  party,  in  a  notice  to  produce, 
such  description  as  will  apprise  a  man  of 
ordinary  intelligence  of  the  document  desired 
is  enough.  Burke  v.  Table  M,  W,  Co.,  12  CaL 
407.  Where  plaintiff  was  not  entitled  to  the 
custody  of  a  document,  as  it  was  a  paper 
made  to  the  defendant,  it  was  properly  pre- 
sumed to  be  in  his  possession.  When  notified 
to  produce  it,  he  disclaimed  all  knowledge  of 
it.  Under  these  circumstancef^  the  plaintiff 
was  held  entitled  to  prove  its  contents  by 
secondary  evidence.  Jones  v.  Jones,  3d  CaL 
686. 


Records.  Where  all  the  records  of  a  for- 
mer suit  had  been  destroyed  by  fire,  except 
the   iuc^ment-book,  parol  evidence  of   the 

Eleaaings  and  issues  between  the  parties  was 
eld  inadmissible,  unless  the  party  offering  it 
introduced,  at  the  same  time,  a  certified  copy 
of  the  judgment.  Nima  v.  Johnson,  7  Cal.  110. 
Destruction  of  a  book  containing  a  jud^pient 
is  not  destruction  of  the  judgment  itself. 
Ames  V.  ffot/y  12  CaL  20;  and  see,  as  to  pub- 
lic writings,  1892-1926,  post.  Before  a  will 
can  be  reiui  in  evidence  in  support  of  a  title 
under  it,  the  party  seeking  to  introduce  it 
must  show  that  it  has  been  regularly  admitted 
to  probate.  Castro  v.  Richardson,  18  Cal.  479. 

Affidavits,  2009  et  seq. 


1856.  When  the  terms  of  an  agreement  have  been  reduced  to  writing 
by  the  parties,  it  is  to  be  considered  as  containing  all  those  terms,  and 
therefore  there  can  be  between  the  parties  and  their  representatives,  or 
successors  in  interest,  no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  circumstances 
nnder  which  the  agreement  was  made  or  to  which  it  relates,  as  defined  in 
section  1860,  or  to  explain  an  extrinsic  ambiguity,  or  to  establish  illegality 
or  fraud.  The  term  agreement  includes  deeds  and  wills,  as  well  as  con* 
tracts  between  parties. 

Absolute  oonveyanoe,  mortgage,  744. 

Recitals  in  doooraent,  1962,  S.  2,  and 
notes. 

Usage,  etc.,  1870,  S.  12  and  notes. 

Conveyauoes  of  real  property,  2077  and 
notes. 

No  evidence  of  terms  other  than  the 
'Writing.  The  execution  of  a  contract  in 
writing,  whether  the  law  requires  it  to  be 
written  or  not,  supersedes  all  the  oral  nego- 
tiations or  stipulations  concerning  its  matter 
which  preceded  or  accompanied  the  execution 
of  the  instrument.  C.  U.  1625;  Goldman  v. 
Davis,  23  Cal.  256;  Guy  v.  Bibend,  41  Cal. 
325.  Ward  v.  Macnaughten,  43  Cal.  159.  The 
rule  does  not  apply  where  the  oral  testimony 
goes  to  prove  the  theory  of  the  case  of  the 

Sarty  objecting  to  the  admission  of  the  evi- 
ence.  Mobbs  v.  Ihiff,  43  CaL  489.  The  rule 
is  confined  to  controversies  between  parties 
and  those  claiming  under  them.  Hussmann 
Y.  WUke,  50  Cal.  250.  Nor  has  it  any  ap- 
plication to  a  controversy  to  which  a  stranger 
18  a  party.  Smith  y.  Movnihan,  44  Cal.  54;  2 
Iredell,  30;  Krider  v.  Lafferty,  1  Wharton, 
314;  Edgerly  v.  Emerson,  3  Foster,  564.  The 
principle  that  no  e\idence  of  the  terms  other 
than  tne  contents  of  the  writing  is  admissible 
is  affirmed  in  Osbom  v.  Hendrickson,  7  CaL 
285.  Also,  where  defendant  claimed  he  was 
only  a  surety.  KrUzer  v.  MUU,  9  Cal.  23; 
Aud  V.  Magruder,  10  CaL  288.   Action  against 


vendor  of  land  for  alleged  breaches,  outside 
of  covenants,  in  deed.  Peabody  v.  Phelps,  9 
Cal.  228.  Claim  by  tenant  that  there  was  a 
contemporaneous  oral  agreement  outside  of 
his  lease,  that  he  might  remove  buildings. 
Jungerman  v.  Bovee,  19  Cal.  364.  Atternpt  to 
contradict  the  terms  of  a  conveyance.  Dona- 
hue V.  MeNulty,  24  Cal.  416.  Attempt  to 
show  that  a  bond  purporting  to  be  the  obli- 
gation of  individuals  was  the  bond  of  a  cor- 
poration. Richardson  v.  Scott  R,,  etc,,  Co.,  22 
Cal.  155. 

If  a  contract  is  drawn  up  in  duplicate  and 
signed  by  one  party,  and  the  other  takes  l)oth 
copies  and  returns  them  the  next  day  with- 
out signing  either,  and  declines  to  sign  unless 
a  new  provision  is  inserted,  the  contract  does 
not  bind  either  party.  Masten  v.  Griffing,  33 
Cal.  112.  But  where  the  consideration  for 
the  defendants'  covenants  was  perfonned  by 
the  plaintiif  by  the  conveyance  to  them  of 
his  interest  in  a  mine,  while  on  their  part  the 
consideration  for  such  conve^'^ance  was  still  to 
be  rendered  and  performed,  it  was  held  a  con- 
tract, though  executory.  Luckhart  v.  Ogden, 
30  Cal.  654;  CoUon  v.  Seavey,  22  Cal.  501.  If 
sureties  on  an  official  bond  sign  with  an  ex- 
press understanding  with  the  principal  in  the 
Dond  that  certain  other  persons  shall  sign  as 
sureties,  and  that  unless  such  other  persons 
sign  it  shall  not  be  delivered,  a  delivery  of  the 
bond  to  the  obligee,  without  the  signature  of 
such  other  persons,  does  not  render  it  invalid 
as  to  the  sureties  who  do  sign.  Tidball  v. 
HaUey,  48  CaL  610;  Dair  v.  United  States,  16 
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Wall.  1;  State  v.  Peek,  62  Me.  284.  If  one 
party  furnishes  another  money,  and  takes  a 
note  with  the  understanding  that  the  borrower 
shall  procure  third  parties  to  assign  to  him- 
self liens  on  land  claimed  by  the  payee,  and 
hold  them  for  the  benefit  of  the  payee,  the 
agreement  does  not  contradict  or  vary  the 
terms  of  the  note,  but  is  an  accord  and  satis- 
faction of  it,  and  after  it  has  been  performed 
is  payment.  TreadwtU,  v.  Himmelmannf  50 
CaL  10.  In  an  action  by  a  cestui  que  trust 
against  a  trustee  to  enforce  the  trust,  parol 
evidence,  in  the  absence  of  fraud  or  mistake 
in  making  the  deed,  will  not  be  received  on 
behalf  of  the  trustee  to  show  that  the  trustee 
named  in  the  deed,  and  not  the  cestui  que 
trusty  was  the  beneficiary.  Engine  Co,  No,  6 
V.  Sacramento^  47  Cal.  594.  A  resulting  trust 
may  be  defeated  as  well  as  established  by 
parol  evidence.  Bayles  v.  Baxter^  22  Cal.  680. 
if  oral  testimony  is  received  as  to  a  contract, 
etc.,  which  it  afterwards  appears  was  reduced 
to  writing,  such  testimony  should  be  stricken 
out.     Crary  v.  Campbell,  24  CaL  636. 

Parol  evidence  may  be  received  to  contra- 
dict a  receipt  as  to  its  mere  recitals  of  fact;  it 
is  not  an  agreement.  Eleven  v.  Freer,  10  CaL 
176;  Hawl^  v.  Bader,  16  CaL  46.  A  signa- 
ture, **R.  T.  C,  Trustee,"  to  a  note,  was  held 
not  sufficient  to  allow  proof  of  an  oral  agree- 
ment that  the  signer  was  not  to  be  personally 
liable,  but  that  the  payment  was  to  be  made 
out  of  a  trust  fund  of  which  he  was  trustee. 
Conner  v.  Clarke,  12  CaL  170.  The  fact  that 
one  of  the  co-grantees  in  an  alcalde's  grant, 
before  the  proceedings  to  vest  title  were  com- 
pleted, appeared  before  the  alcalde  and  re- 
quested it  to  be  made  to  the  other  co-grantee, 
may  be  shown  by  parol  testimony,  provided 
the  alcalde  has  made  such  moaification  of 
the  grant  by  an  indorsement  thereon.  Lick  v. 
Diaz,  37  Cal.  437. 

A  written  admission  that  a  certain  sum  is 
due  on  a  contract  signed  by  the  party  making 
the  admission,  does  not  estop  him  from  show- 
ing by  parol  testimony  that  there  was  a  mis- 
take in  the  admission.  Oradwohl  v.  Harris^ 
29  CaL  151;  see  Rice  v.  Heath,  39  CaL  609. 

MlBtiikft  or  fraud.  When  through  fraud 
or  a  mutual  mistake  of  the  parties  or  a  mis- 
take of  one  party  which  the  other  at  the  time 
knew  or  suspected,  a  written  contract  does 
not  truly  express  the  intention  of  the  parties, 
it  may  be  revised  on  the  application  of  a 
party  aggrieved  so  as  to  express  that  inten- 
tion so  far  as  it  can  be  done  without  prejudice 
to  rights  acquired  by  third  persons  in  good 
faith  and  for  value.  C.  C,  3399. 

If  a  person  enters  into  a  contract  with 
another  between  whom  and  himself  no  rela- 
tion of  especial  trust  or  confidence  exists, 


and  it  is  reduced  to  writing  bv  such  other  per- 
son, and  the  means  of  knowledge  of  the  con- 
tents are  equally  open  to  both,  and  he  signs 
it  without  reading,  he  cannot  avoid  Uability, 
even  if  it  diifer  from  the  verbal  terms.  The  fact 
that  he  is  illiterate  makes  no  difference.  Haw- 
kins V.  Hawkins,  50  CaL  558.  For  the  purpose 
of  revising  a  contract  it  must  be  presumed  that 
all  the  parties  thereto  intended  to  make  an 
equitable  and  conscientious  agreement  C.  C. 
3400.  In  revising  a  written  mstrument  the 
court  may  inquire  what  the  instrument  was 
intended  to  mean,  and  what  were  intended  to 
be  its  legal  consequences,  and  is  not  confined 
to  the  inquiry  what  the  language  of  the  in- 
strument was  intended  to  be.  C.  C,  3401.  A 
contract  may  be  first  revised  and  then  specifi- 
cally enforced.  C.  C,  3402.  A  note  contained 
the  clause,  *'  With  interest  at  the  rate  of  Vko 
per  cent,  until  paid."  The  complaint  averred 
that  the  agreement  of  the  defendant  was  to 
pay  interest  at  the  rate  of  two  per  cent  per 
morUh,  but  that  by  mistake  the  words  jper 
month  were  omitted  in  the  note;  and  it  was 
asked  that  the  mistake  be  corrected  by  insert- 
ing the  omitted  words  in  the  note,  and  for 
judgment  thereon  accordingly.  The  answer 
of  the  defe^kUtnt  denied  that  there  was  any 
agreement  to  pay  two  per  cent,  per  month,  or 
that  the  words  "  per  month  "  were  omitted  by 
mistake.  The  court  held  that  the  mistake 
might  be  proved  by  parol  evidence,  thongh 
Bucn  proof  must  have  fully  and  clearly  estab- 
lished the  facts.  Hatkaway  v.  Brady,  '23  CaL 
123;  see  WageMast  v.  Washburn,  12  CaL  212; 
Palmer  v.  Vance,  13  Id.  556;  Eldridge  v.  See 
Yup  Co.,  17  Id.  66;  Ltstrade  v.  Barth,  19  Id. 
661.  The  court  can,  in  the  same  decree,  re- 
form an  instrument  and  enforce  it  Murphy 
V.  Rooney,  45  Cal.  79;  and  see  Murray  y.  Dike, 
46  CaL  646.  But  this  can  only  be  done  upon 
a  direct  application,  and  where  the  matter  has 
been  stated  in  the  pleadings  as  a  distinct 
ground  of  relief.  Pierson  v.  MeCahiU,  21  Cal. 
128;  De  WiU  v.  Duncan,  46  CaL  346. 

Date,  1962,  S.  2. 

Coniideration,  1962,  S.  2. 

"Waiver  and  diaoharge  of  wiltten  oon- 
tract,  etc.,  may  be  proved  by  paroL  Adler  v. 
Friedrnan,  16  CaL  140.  As  waiver  of  demand 
on  a  note.  Mills  y.  Beard,  19  CaL  162.  Waiver 
of  a  strict  performance  in  point  of  time.  Wath 
genheim  v.  Oraham,  39  Cal.  174;  4  Cow.  and 
Hill's  Notes  610,  n.  301 ;  Keating  v.  Price,  1 
Johns.  Cas.  22;  Perrine  v.  Cheeseman,  6  Halst 
K.  174;  J>earbom  v.  Cross,  7  Cow.  R.  49; 
Fleming  v.  OilbeH,  3  Johns.  R.  628;  Luckhaii 
V.  Ogden,  30  CaL  547. 

Alterations  and  erasures^  1982. 


1857.  The  language  of  a  writing  is  to  be  interpreted  according  to  the 
meaning  it  bears  in  the  place  of  its  execution,  unless  the  parties  have  ref- 
erence to  a  different  place. 

Conatraction  of  inatmment,  1859  n.  where  it  is  to  be  perfonned,  or,  if  it  does  not 

indicate  a  place  of  performance,  according  to 
Lez  locL    A  contract  is  to  be  interpreted     the  law  and  usage  of  the  place  where  it  is 
according  to  the  law  and  usage  of  the  place     made.  C,  C.  1646. 
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1858.  In  the  constmction  of  a  statute  or  instrument,  the  office  of  the 
judge  is  simply  to  ascertain  and  declare  what  is  in  terms  or  in  substance 
contained  therein,  not  to  insert  what  has  been  omitted,  or  to  omit  what 
has  been  inserted;  and  where  there  are  several  provisions  or  particulars, 
such  a  construction  is,  if  possible,  to  be  adopted  as  will  give  effect  to  all. 

CoDBtmction  of  statutes,  instmmentB,  etc.,  1859  n. 

1859.  In  a  construction  of  a  statute  the  intention  of  the  Legislature, 
and  in  the  construction  of  the  instrument  the  intention  of  the  parties,  is 
to  be  pursued,  if  possible;  and  when  a  general  and  particular  provision 
are  inconsistent,  the  latter  is  paramount  to  the  former.  So  a  particular 
intent  will  control  a  general  one  that  is  inconsistent  with  it. 


STATUTES. 

Statute:  Ck>D8tniction  of,  generaUy.  It 
is  the  duty  of  the  court  to  ffive  Buch  a  con- 
Btruction  as  will  best  carry  the  design  of  the 
Legislature  into  effect,  unless  overruled  by 
some  controlling  principle  of  law.  People  v. 
Roberts^  6  CaL  216.  Force  and  meaning 
should  be  given  to  eveij  clause  and  word,  and 
courts  will  not  except  m  cases  ^here  the  lan- 
guage is  so  vague  and  indefinite  as  to  be 
wholly  destitute  of  meaning  or  construction, 
reject  anv  portion  of  them.  SouUir  v.  Sea  Witch, 
1  Cal.  164;  Chevtr  v.  Haya,  3  CaL  473;  Smith 
V.  JiandaU,  6  CaL  47;  Seabury  v.  Arthur,  28 
CaL  150;  People  v.  Waterman,  31  Cal.  415. 
The  search  for  the  meaning  must  not  be  con- 
fined to  the  doubtful  passages  or  words,  but 
may  be  extended  to  everv  provision  of  the  act. 
Punctuation  may  be  entirely  disregarded,  and 
the  rules  of  grammar  need  not  be  stricliy  fol- 
lowed. Mala  grammatiea  7um  vUiat  chartam. 
But  the  search  need  not  be  confined  to  the 
letter  of  the  statute.  The  law  looks  to  the 
substance  and  not  the  form.  Qui  haret  in 
Utera  hceret  in  cortice.  If  a  particular  con- 
struction has  the  effect  to  declare  the  act  or 
any  part  of  it  unconstitutional,  such  con* 
struction  must  be  avoided,  when  it  can  be 
fairly  done.  This,  however,  is  to  be  taken 
with  the  qualification  that  where  the  language 
used  is  unambiguous,  and  the  meaning  clear 
and  obvious,  an  unconstitutional  consequence 
cannot  be  avoided  by  forcing  upon  it  a  mean- 
ing. French  v.  Teachemaker,  24  CaL  539. 
Where  the  meaning  of  the  body  of  the  act  is 
doubtful,  the  title  may  be  relied  on  as  an  as- 
sistance in  arrivdng  at  a  conclusion.  Flynn  v. 
Abbott,  16  CaL  365;  State  v.  Conkling,  19  CaL 
612;  People  v.  San  Francisco,  36  Cal.  695;  see 
Barnes  v.  Jones,  April  T.  1876,  as  to  the  head- 
ings of  the  Titles,  Chapters,  etc,  of  the  Code, 
4  n.,  ante. 

General  words  are  controlled  by  specific 
exceptions.  Lucas  v.  Payne,  7  Cal.  96.  Where 
statutes  make  use  of  words  and  phrases  of  a 
well  known  and  definite  sense  in  the  law, 
they  are  to  be  received  and  expounded  in  the 
same  sense  in  the  statute.  Harris  v.  Reynolds, 
13  CaL  618;  (/.  S.  v.  McOill,  1  Wash.,  C.  C. 
463;  Adams  v.  Turrentine,  8  Ire.  149;  Statey. 
Smith,  6  Hump.  396;  Ex  parte  Vincent,  26  Ala. 
145;  People  v.  Eddy,  43  Cal.  332.  If  the 
language  is  indeterminate,  vague,  or  suscepti- 
ble of  a  more  or  less  extensive  sense,  the  in- 
tention must  be  presumed  to  be  according  to 
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the  laws  of  reason  and  equity,  and  for  this 
purpose  it  is  necessary  to  pav  attention  to  the 
nature  of  the  things  to  which  the  question 
relates.  Contemporaneous  exposition  nas  ever 
been  esteemed  oy  jurists  and  statesmen  as 
strong  evidence  in  support  of  an  interpreta- 
tion. Knowles  v.  Yeates,  31  CaL  86.  Therefore 
objections  not  raised  for  many  years  are  stale 
and  not  favored.  Anderson  v.  Fish,  36  Cal. 
638.  In  Harkley  v.  Sprague,  10  Wend.  113, 
Mr.  Chief  Justice  Savage  said,  all  statutes  are 
to  be^  construed  prospectively  and  not  retro- 
spectively, unless  they  are  otherwise  incapable 
of  a  reasonable  construction.  Higgins  v.  B, 
R.  etc.,  Co.,  27  Cal.  169;  Jacks&n  v.  Van 
Zandt,  12  Johns.  174;  Palmer  v.  Conley,  4 
Den.  374  and  2  Com.  184;  Sayre  v.  Winner,  8 
Wend.  663;  Johnson  v.  BurreU,  2  Hill,  239; 
Buley  V.  Rampacher,  6  Duer.  183;  Wood  v. 
Oakley,  11  Paige,  403;  Sand/ord  v.  Bennett,  24 
N.  Y.  20;  Taylor  v.  TerreU,  9  Cranch.  43; 
Thompson  v.  Lack,  54  E.  C.  L.  640.  Words 
giving  joint  authority  ^ve  authority  to  a 
majority,  unless  otherwise  expressed  in  the 
"act"  giving  the  authority,  15  ante.  Con- 
struction of  this  Code,  4-18  ante. 

ConstitatioDality.  See  last  note.  A  law 
which  cannot  take  effect  as  to  one  part  of  its 
subject-matter,  because  it  is  unconstitutional 
as  to  that  partj  may  take  effect  as  to  another 
port  of  its  subject-matter,  which  is  constitu- 
tional. Mills  V.  Sargent,  36  Cal.  379;  Robin- 
son V.  Bidwell,  22  Cal.  393;  Rood  v.  McCargar, 
49  CaL  117.  But  where  the  provision  of  a 
statute  is  of  such  a  nature,  and  has  such  a 
connection  with  the  other  pskrts  of  the  statute 
as  to  be  essential  to  the  law,  its  imconstitu- 
tionality  vitiates  the  whole  enactment.  Rob^ 
inson  v.  Bidwell,  22  Cal.  393;  Columbus  v. 
liines,  3  Ohio  N.  S.  1.  As  to  act  authorizing 
sale  of  real  estate  of  a  minor,  1768  n.  The 
act  "to  legalize  the  assessment  of  a  street  tax 
in  the  city  of  Sacramento,"  Stats.  1873-4,  p. 
896,  is  in  contravention  of  the  Constitution  of 
the  State,  and  is  therefore  void.  The  assess- 
ment which  the  act  attempts  to  "legalize," 
was  entirely  wanting  in  the  elements  of 
equality  and  uniformUy,  and  could  not  have 
been  directly  levied  by  the  Legislature.  The 
Legislature  cannot  release  particular  lots, 
witnin  an  assessment  district,  from  the  pay- 
ment of  their  proportion  of  an  assessment 
levied  on  the  property  within  such  district. 
The  power  of  "assessment"— distinguished 
from  that  of  taxation  as  ordinarily  employed — 
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cannot  be  directly  exercised  by  the  Legisla- 
ture within  the  limits  of  an  incorporated  city. 
Peopfe  V.  Lynch,  Dec.  2d,  1875. 

The  power  of  the  judiciary  to  declare  a 
statute  unconstitutional  should  never  be  ex- 
erted except  where  the  conflict  between  it 
and  the  Constitution  is  palpable,  and  incapa- 
ble of  reconciliation.  S,  ds  V.  R.  R,  Co,  v. 
Stockton,  41  CaL  147. 

Continiiation   in  force,    Btatatea    The 

'*  volume  of  Statutes  continued  in  force," 
published  bv  the  Code  Commissioners  is  not 
in  itself  authority,  in  the  sense  of  having  re- 
ceived the  legislative  sanction.  Needham  v. 
Thresher,  49  CaL  393. 

Derogation  of  common  law^,  Btatntee  in, 
4  n.  ante. 

Directory  Btatntee,  225,  632.  In  constru- 
ing a  statute  as  follows:  ''The  Board  of  Su- 
pervisors of  the  county  of  Sonoma  are  hereby 
authorized  and  empowered,  and  it  is  hereby 
made  their  duty  to  contract  with  A.  B.  Bow- 
ers for  the  completion  and  publication  of  his 
map;"  the  Supreme  Court  neld  that  it  was 
the  intention  of  the  Legislature  to  refer  the 
question  to  some  extent  at  least  to  the  better 
knowledge  and  judgment  of  the  local  au- 
thorities, and  gave  them  a  discretion.  Bowers 
T.  Sonoma  County,  32  CaL  66.  But  if  nothing 
is  left  to  the  discretion  of  the  municipal  body 
except  certain  incidents  to  the  mam  work 
courts  will  construe  the  act  as  mandatory. 
People  V.  San  Francisco,  36  CaL  695. 

When  a  statute  specifies  the  time  at  or 
within  which  an  act  is  to  be  done,  it  is  usually 
held  to  be  directory,  unless  time  is  of  the  es- 
sence of  the  thin^  to  be  done,  or  the  language 
of  the  act  contains  negative  words  or  eJiows 
that  the  designation  of  the  time  was  intended 
as  a  limitation  of  power,  authority,  or  right. 
Tuohy  V.  Chase,  30  CaL  524;  People  v.  Lake 
Co,,  33  Cal.  492;  PeopU  v.  E.  L.  A  Y.  C,  Co,, 
48  CaL  146. 

An  act  requiring  and  empowering  super- 
visors as  soon  as  practicable  after  its  passage 
to  issue  county  bonds  to  raise  money  to  be 
used  in  improving  roads;  providing  that  the 
bonds  shall  be  sold  to  the  highest  bidder  after 
notice  given  by  publication,  and  that  immedi- 
ately the  county  treasurer  shall  transfer  one 
half  the  road-fund  of  the  county  over  to  the 
fund  created  by  the  act,  to  be  repaid  by  the 
money  derived  from  the  bonds,  is  mandatory, 
notwithstanding  a  provision  giving  the  board 
power  to  reject  aU  bids.  This  latter  is  a 
power  to  be  used  to  effectuate,  not  defeat  the 
legislative  wilL  PeopU  v.  Supervisors^  60  CaL 
663. 

The  Legislature  cannot,  by  special  enact- 
ment, deny  to  the  board  of  trustees,  city 
council,  or  supervisors  of  a  city,  that  discre- 
tion which,  under  the  charter,  they  may  ordi- 
narily exercise  with  respect  to  a  street  or 
other  local  municipal  improvements.  People 
V.  Lynch,  Dec  2,  1875. 

DiscnsBionB  in  Legialatnre,  etc.  Cannot 
be  referred  to  in  construing  statutes.  MeOar- 
rahan  v.  Maxwell,  28  CaL  95;  Aldridge  v. 
WiUiams,  3  How.  24;  Harpending  v.  Haighi, 
39  Cal.  194;  S.  A  V.  R,  R,  Co,  v.  Stockton,  41 
CaL  147;  and  see  1876  n. 


Error  in  statnte.  In  a  case  where  the  word 
"without"  occurred  twice  in  a  provision,  but 
it  was  apparent  that  in  the  instance  in  which 
it  was  used  last,  the  word  **  within"  was  really 
intended,  the  court  held  that  the  provision 
must  be  so  read.    Bkc  parte  Hedley,  31  Cal. 

114;  PeopU  v.  King,  28  CaL  266. 

* 

BzpreHio  nnius.  Where  the  counties  of 
Sonoma  and  Marin  were  exempted  from  the 
provisions  of  certain  of  the  sections  of  an  act, 
the  Supreme  court  said  it  was  to  be  inferred 
that  the  act  applied  to  those  counties  not  ex« 
cepted.     Perry  v.  Ames,  26  CaL  378. 

Forfeiture  and  constmotive  notice;  con- 
struction of  statutes  thereon.  These  should 
be  construed  strictlv.  Von  Schmidt  v.  Hunt- 
ington,  1  CaL  71;  Pouter  v.  Sea  WUch,  1  CaL 
163  (citing  2  Cow.  419,  420;  15  Mass.  Rep. 
205-6. )  Chamberlain  v.  BeU,  7  CaL  294.  Stat- 
utory provisions  for  acquiring  jurii^diction  of 
the  person  by  publication  of  summons  instead 
of  a  personal  ser\'ice  must  be  strictly  con- 
strued. PeopU  V.  Huber,  20  CaL  81 ;  Forhes  v. 
Hyde,  31  Cal.  356.  This  is  probably  altered 
by  4  ante. 

Grant,  legislative.  In  the  case  of  a  legis- 
lative grant,  there  is  no  ground  to  impute  sur- 
prise, imposition,  or  mistake,  to  the  same  ex- 
tent as  in  a  mere  private  grant  of  the  crown. 
Hyman  v.  Read,  13  Cal.  458. 

New  trial,  act  granting.  An  act  granting 
a  new  trial  or  reopening  a  judgment  in  favor 
of  the  people  in  a  civil  action  in  which  the 
people  are  a  party,  is  a  mere  consent  on  the 
part  of  the  people,  one  of  the  parties  to  the 
judgment,  that  a  new  trial  be  granted  or  the 
judgment  be  reopened,  and  is  not  unconstitu- 
tional, though  an  act  granting  a  new  trial  be- 
tween individuals  would  be  bo.  People  v. 
Frisbie,  26  CaL  139. 

Penal  statutee,  constmotion  ol^  4  n. 

Remedial  statateflu  In  the  construction  of 
remedial  statutes  w^henever  the  meaning  is 
doubtful,  the  V  must  be  so  construed  as  to  extend 
to  the  remeay.  W?iite  v.  Mary  Ann,  6  CaL 
470;  Xtmt  v.  Laffan,  2  CaL  596;  Bumham  v. 
Hays,  3  Cal.  119. 

Repeals:  conflict  between  statutes  or  parts 
of  same  statutes,  retroactive  operation,  etc^ ,  18 
and  notes. 

Time,  oompntation  o^  constraction  of 
statutes  directing,  12  and  notes. 

INSTRUBCBNTa. 

Cbarten  are  special  granta  from  the  sover- 
eign power,  and  are  to  be  strictly  construed. 
Douglctssy.  Mayor,  etc,  18  CaL  647. 

Contracts,  as  to  conditions  precedent, 
457  n.  All  contracts,  wihether  public  or  pri- 
vate, are  to  be  interpreted  by  tne  same  rules, 
except  as  otherwise  provided  by  the  C.  C. 
C,  C.  1635.  A  contract  must  be  so  inter- 
preted as  to  give  effect  to  the  mutual  intention 
of  the  parties  as  it  existed  at  the  time  of  con- 
tracting, so  far  as  the  same  is  ascertainable 
and  lawfuL    C,  C.  1636.    For  the  purpose  of 
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ascertaining  the  intention  of  the  parties  to  a 
contract,  if  otherwise  doubtful,  the  rules  given 
in. "this  chapter,"  [Qy.  Title,  i.e.  C,  C.  1635- 
16611  are  to  be  applied.     C,  G,  1637. 

The  lan^age  of  a  contract  is  to  govern  its 
interpretation,  if  the  language  is  clear  and 
explicit,  and  does  not  involve  an  absurdity. 
C.  C.  1638.  When  a  contract  is  reduced  to 
writing,  the  intention  of  the  parties  is  to  be 
ascertained  from  the  writing  alone,  if  pos- 
sible; subject,  however,  to  the  other  provis- 
ions of  this  Title,  [C.  C,  1635-1661;]  C.  C. 
1639;  see  C.  C.  P,  1856.  When  through 
fraud,  mistake  or  accident,  a  written  contract 
fails  to  express  the  real  intention  of  the 
parties,  sucn  intention  is  to  be  regarded,  and 
the  erroneous  parts  of  the  writingjiisregarded. 
C.  C.  1640;  see  C.  C.  P.  1856.  The  whole  of 
a  contract  is  to  be  taken  together,  so  as  to 
give  efifect  to  every  part,  if  reasonably  practic- 
able, each  clause  helping  to  interpret  the 
other.  C,  C,  1641. 

Several  contracts  relating  to  the  same 
matters,  between  the  same  parties  and  made 
as  parts  of  substantially  one  transaction,  are 
to  be  taken  together.  C.  (7.  1642. 

A  contract  must  receive  such  an  interpreta- 
tion as  will  make  it  lawful,  operative,  dennite» 
reasonable,  and  capable  of  being  carried  into 
effect,  if  it  can  be  done  without  violating  the 
intention  of  the  pai-ties.  C.  C  1643.  The 
words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather  than 
according  to  their  strict  legal  meaning;  unless 
used  by  the  parties  in  a  technical  sense,  or  un- 
less a  special  meaning  is  given  to  them  bv 
usage,  in  which  case  the  latter  must  be  fol- 
lowed. C.  C.  1644;  see  C.  C.  P.  1861. 
Technical  words  are  to  be  interpreted  as 
usually  understood  by  ^rsons  in  the  profes- 
sion or  business  to  which  they  relate,  unless 
clearly  used  in  a  different  sense.  (7.  C,  1645; 
see  C.  a  P.  1861. 

A  contract  is  to  be  interpreted  according  to 
the  law  and  usage  of  the  place  where  it  is  to 
be  performed;  or,  if  it  does  not  indicate  a 
plaos  of  performance,  according^  to  the  law  and 
usage  of  the  place  where  it  is  made.  C.  C. 
1646;  see  C.  Cf.  P,  1857.  A  contract  may  be 
explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to 
which  it  relates.  G.  G,  1647;  see  C.  G.  P.  1860. 
However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concern- 
ing which  \\  appears  that  the  parties  intended 
to  contract.  G.  G,  1648. 

If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  inter- 
preted in  the  sense  in  which  the  promisor  be- 
lieved, at  the  time  of  making  it,  that  the  pro- 
misee understood  it.  C.  (7.  1649;  see  G.  <f,  P. 
1864.  Particular  clauses  of  a  contract  are 
subordinate  to  its  general  intent.  C7.  C  1650; 
see  G.  G.  P.  1859. 

Where  a  contract  is  partly  written  and  part- 
ly printed,  or  where  part  of  it  is  written  or 
printed  under  the  special  directions  of  the 
parties,  and  with  a  special  view  to  their  in- 
tention, and  the  remainder  is  copied  from  a 
form  originally  prepared  without  special  refer- 
ence to  the  particular  parties  and  the 
particular  contract  in  question,  the  written 
parts  control  the  printed  parts,  and  the  parts 
which  are  purely  original  control  those  which 


are  copied  from  a  form;  and  if  ths  two  are 
absolutely  repugnant,  the  latter  must  be  so  far 
disregarded.  G,  G.  P.  1651;  see  G.  G.  P.  1862. 
Kepugnancv  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as 
will  give  some  effect  to  the  rei|ugnant  clauses, 
subordinate  to  the  general  intent  and  pur- 
pose of  the  whole  contract.  G.  G.  1652. 

Words  in  a  contract  which  are  wholly  in- 
consistent with  its  nature,  or  with  the  main  in- 
tention of  the  parties,  are  to  be  rejected.  G.  G. 
1653.  In  cases  of  uncertainty  not  removed 
by  the  preceding  rules,  the  language  of  a  con- 
tract should  1^  interpreted  most  strongly 
against  the  party  who  caused  the  uncertainty 
to  exist  The  promisor^  is  presumed  to  be 
such  party,  except  in  a  'contract  between  a 
public  officer  or  body,  as  such,  and  a  private 
party,  in  which  it  is  presumed  that  all  uncer- 
tainty was  caused  by  the  private  party.  G,  G. 
1654. 

Stipulations  which  are  necessary  to  make  a 
contract  reasonable,  or  conformalue  to  usage, 
are  implied,  in  respect  to  matters  concerning 
which  the  contract  manifests  no  contrarv  in- 
tention. G,  G,  1655;  see  C.  G.  P.  1861,  1870, 
S.  12. 

All  things  that  in  law  or  usage  are  consid- 
ered as  incidental  to  a  contract,  or  as  neces- 
sary to  carry  it  into  effect,  are  implied  there- 
from, unless  some  of  them  are  expressly  men- 
tioned therein,  when  all  other  tnings  of  the 
same  class  are  deemed  to  be  excluded.  G,  G. 
1656.  If  no  time  is  specified  for  the  perform- 
ance of  an  act  required  to  be  performed,  a 
reasonable  time  is  allowed.  If  the  act  is  in 
its  nature  capable  of  being  done  instantly — 
as  for  example,  if  it  consists  in  the  payment 
of  money  only — it  must  be  performed  imme- 
diately upon  the  thing  to  Ik^  done  being  ex- 
actly ascertained.  G.  G.  1657. 

Where  ail  the  parties  who  unite  in  a  promise 
receive  some  benefit  from  the  consideration, 
whether  past  or  present,  their  promise  is  pre- 
sumed to  be  joint  and  seversil.  G.  G,  1659. 
A  promise  made  in  the  singular  number, 
but  executed  by  several  persons,  is  presumed 
to  be  joint  and  several  C.  (7.  1660.  An  exe- 
cuted contract  is  one,  the  t)bject  of  which  is 
fuUv  performed.  All  others  are  executory, 
a  d.  1661. 

An  agreement  to  sell  real  property  binds 
the  seller  to  execute  a  conveyance  in  form 
sufficient  to  pass  the  title  to  the  property.  G. 
C.  1731. 

An  agreement  on  the  part  of  a  seller  of  real 
property  to  give  the  usual  covenants,  binds 
nim  to  insert  in  the  grant:  Covenants  of 
"seisin,"  "quiet  enjoyment,"  "further  as- 
surance," "general  warranty,"  and  against 
"incumbrances."  C.  G.  1733.  The  covenants 
mentioned  in  the  last  section  must  be  as  fol- 
lows: "  The  party  of  the  first  part  covenants 
with  the  party  of  the  second  part,  that  the 
former  is  now  seised  in  fee  simple  of  the  prop- 
erty granted;  that  the  latter  shall  enjoy  the 
same  without  any  lawful  disturbance;  *  that 
the  same  is  free  from  all  incumbrances;  that 
the  party  of  the  first  part,  and  all  persons  ac- 
quiring any  interest  in  the  same  through  or 
lor  him,  will,  on  demand,  execute  and  deliver 
to  the  party  of  the  second  part,  at  the  ex- 
pense of  the  latter,  any  further  assurance  of 
the  same  that  may  be  reasonably  required; 
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and  thati^e  party  of  the  first  part  will  war- 
rant to  tne  party  of  the  secona  part  all  the 
said  property  against  every  person  lawfully 
claiming  the  same."  C,  C.  1734. 

No  special  agreement  entered  into  by  a  sea- 
man can  impair  any  of  his  rights,  or  add  to 
any  of  his  obligations,  as  denned  by  law, 
unless  he  fully  understands  the  effect  of  the 
agreement,  and  receives  a  fair  compensation 
therefor.  (7.  a  2063. 

Particular  expressions  qualify  those  which 
are  general  C.  C.  3534;^  see  C.  C.  P.  1859. 

Contemporaneous  exposition  is,  in  general, 
the  best.  C,  C.  3535.  The  greater  contains 
the  less.  C.  C.  3536.  Superfluity  does  not 
vitiate.  0.  C.  3537.  That  is  certain  which 
can  be  made  certain.  C.  C.  3538.  An  inter- 
pretation which  gives  effect  is  preferred  to 
one  which  makes  void.  C.  C.  3541.  Inter- 
pretation must  be  reasonable.  C.  C.  3542. 

By  PoL  C.  S.  3222,  contracts  made  in  this 
State  for  work  to  be  done,  or  for  anything  to 
be  sold  or  delivered  by  weight  or  measure, 
must  be  construed  according  to  the  standards 
of  weight  and  measurement,  prescribed  by 
Pol  a  Sees.  3209-3220. 

Contracts,  like  statutes,  by  reason  of  which 
a  forfeiture  is  claimed  to  have  accrued,  should 
be  construed  strictly.  Von  Schmidt  v.  Hun- 
tin  ffton,  1  Cal.  71;  Sprague  v.  Edwards^  48  Cal. 
248;  Conditions  made  by  common  carriers  are 
to  be  strictly  interpreted.  Hooper  v.  W.  F.  Jt 
Co.,  27  Cal.  27. 

Deeds,  see  note  Contracts,  supra.  Mis- 
take, 1856  and  notes;  Estoppel,  1962  and 
notes;  Usage,  1870,  S.  12  and  notes;  Deeds 
as  to  real  property,  2077  and  notes.  If  the 
habendum  is  irreconcilable  with  the  premises, 
the  latter  must  prevail.  Eldridge  v.  Set  Yup 
Co.  J  17  CaL  50.  Deeds  are  to  be  construed 
most  strongly  against  the  grantor,  if  there  is 
any  ambiguity.  Muller  v.  Boggs,  25  Cal.  182; 
Dodge  v.  WaUey,  22  Cal.  227;  Salm^m  v.  WiU 
9on,  41  Cal.  485.  A  power  of  attomev  as  fol- 
lows, "I  give  him  full,  complete,  ana  perfect 
power,  as  my  said  attorney  m  fact,  to  do  any 
and  every  thing  to  secure  my  title  to  said 
rancho,  and  to  prosecute  the  pretension  of  the 
same  in  all  the  courts  of  the  United  States; 
and  by  this  I  ratify,  confirm  and  approve  all  the 
doings  of  my  said  attorney  in  fact  concerning 
said  rancho,"  does  not  authorize  a  sale.  Blum 
y.  Bobertson,  24  Cal.  136.  The  meaning  of 
the  word  *  *  enagenacion  "  is  *  'alienation. "  The 
following  clause  in  a  Mexican  conveyance, 
**In  order  that  he  may  possess  the*^  same 
le^lly  and  pacifically,  and  make  the  use  that 
suits  him,"  IS  a  mere  formal  one  and  not  in- 
tended as  a  limitation  of  the  meaning  of  lan- 
guage previously  used.  The  word  **  sedo  "  or 
"cedo  means  "I  grant."  Mulford  v.  Le 
FranCj  26  Cal.  103.  A  conveyance  to  L.  B. 
&  Co.  vests  the  legal  title  of  the  same  in  L. 
B.  alone.    Winter  v.  Stock,  29  Cal.  407. 

Plaintiff  assigned  to  defendant,  on  Septem- 
ber 22,  two  shares  of  stock  in  a  mining  com- 
pany, stating  in  the  assignment,  '*  I  authorize 
the  transfer  to  him  (deiendant)  with  all  the 
dividends  made  after  the  morning  of  the 
twenty-third  of  September."  Both  parties 
expected  a  dividend  on  Monday,  22d.  The 
Trustees,  did  not,  in  fact,  declare  dividends 
until  between  noon  and  one  o'clock  on  the 


Tuesday.  It  was  held  that  the  dividends  be- 
longed to  plaintiff;  and  that  parol  evidence 
was  admissible  to  explain  the  transaction, 
and  point  its  meaning.  Bretpst€r  v.  Lathropt 
15  Cal.  21. 

'WlUo.  A  will  is  to  be  construed  according 
to  the^  intention  of  the  testator.  Where  his 
intention  cannot  have  effect  to  its  full  extent, 
it  must  have  effect  as  far  as  possible.  C.  C. 
1317.  In  case  of  uncertainty  arising  upon  the 
fa<;e  of  a  wlU,  as  to  the  application  oi  any  of 
its  provisions,  the  testator  s  intention  is  to  be 
ascertained  from  the  words  of  the  will,  taking 
into  view  the  circumstances  under  which  it 
was  made,  exclusive  of  his  oral  declarations. 
C.  C.  1318.  In  interpreting  a  will,  subject  to 
the  law  of  this  State,  the  rules  prescribed  by 
the  following  sections  of  this  chapter  are  to 
be  observed,  unless  an  intention  to  be  con- 
trary clearly  appears.  C.  C.  1319.  Several  tes- 
tamentary instruments,  executed  by  the  same 
testator,  are  to  be  taken  and  construed  to- 
gether as  one  instrument.  C.  C.  1320.  All  the 
parts  of  a  will  are  to  be  construed  in  relation 
to  each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole;  but  where  several  parts 
are  absolutely  irreconcilable,  the  latter  most 
prevail.  C  C  1321.  A  clear  and  distinct  de- 
vise or  bequest  cannot  be  affected  by  any  rea- 
sons assigned  therefor,  or  by  any  otner  words 
not  equaUy  clear  and  distinct,  or  by  inference 
or  argument  from  other  parta  of  the  will,  or 
by  an  inaccurate  recital  oi  or  reference  to  its 
contents  in  another  part  of  the  will.  C.  C. 
1322.  Where  the  meaning  of  any  part  of  a 
will  is  ambiguous  or  doubtful,  it  may  be  ex- 
plained by  any  reference  thereto,  or  recital 
thereof,  in  another  part  of  the  will.  C.  C.  1323. 
The  words  of  a  will  are  to  be  taken  in  their 
ordinary  and  grammatical  sense,  unless  a 
clear  intention  to  use  them  in  another  sense 
can  be  collected,  and  that  other  can  be  ascer- 
tained. C.  C.  1324  The  words  of  a  will  are 
to  receive  an  interpretation  which  will  give  to 
ever}'-  expression  some  effect,  rather  than  one 
which  will  render  any  of  the  expressions  in- 
operative. C.  C.  1325.  Of  two  nicMies  of  inter- 
preting a  will,  that  is  to  be  preferred  which 
will  prevent  a  total  intestacy.  C.  C.  1335. 
Technical  words  in  a  will  are  to  be  taken  in 
their  technical  tense,  unless  the  context  clearly 
indicates  a  contrary  intention.  C.  C,  1327. 
Technical  words  are  not  necessary  to  give 
effect  to  any  species  of  disposition  by  a  will. 
C.  C.  1328.  The  term  **  heirs."  or  other  words 
of  inheritance,  are  not  requisite  to  devise  a 
fee,  and  a  devise  of  real  property  passes  all 
the  estate  of  the  testator,  unlesB  otherwise 
limited.  C.  C.  1329.  Real  or  personal  prop- 
erty embraced  in  a  power  to  devise  passes 
by  a  will  purporting  to  devise  aU  the  real 
or  personal  property  of  the  testator.  C.  C, 
1330.  A  devise  or  bequest  of  all  the  testator^s 
real  or  personal  property,  in  express  terms,  or 
in  any  other  terms  denoting  his  intent  to 
dispose  of  all  his  real  or  personal  property, 

E asses  all  the  real  or  personal  property  .which 
e  was  entitled  to  dispose  of  oy  will  at  the 
time  of  his  death.  C.  C.  1331.  A  devise  of 
the  residue  of  the  testator's  real  property 
passes  all  the  real  property  which^  he  was 
entitled  to  devise  at  the  time  of  his  death, 
not  otherwise  effectually  devised  by  his  will 
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(7.  (7. 1332.  A  bequest  of  the  residue  of  the 
testator*8  personal  property,  passes  aU  the 
personal  property  which  he  was  entitled  to 
oequeath  at  the  time  of  his  death,  not  other- 
wise effectually  bequeathed  by  his  will.  C.  C. 
1333*.  A  testamentary  disposition  to  '*  heirs/' 
"relations,"  "nearest  relations,'*  "represen- 
tatives," "legal  representatives,"  or  "per- 
sonal representatives,"  or  "family  issue," 
"descenaants,"  "nearest,"  or  "next  of  kin" 
of  any  person,  without  other  words  of  quali- 
fication, and  when  the  terms  are  used  as 
words  of  donation,  and  not  of  limitation,  vests 
the  property  in  those  who  would  be  entitled 
to  succeed  to  the  property  of  such  person  ac- 
cording to  the  provisions  of  the  Title  on  Suc- 
cession, in  this  Code.  C.  C.  1334.  The  terms 
mentioned  in  the  last  section  are  used  as 
words  of  donation,  and  not  of  limitation, 
when  the  property  is  given  to  the  person  so 
designated!,  directly,  and  not  as  a  qualifica- 
tion of  an  estate  given  to  the  ancestor  of  such 
pMprson.  C,  C.  1335.  Words  in  a  will  refer- 
ring to  death  or  survivorship,  simply  relate 
to  the  time  of  the  testator's  deaUi,  unless  pos- 
session is  actually  postponecf  when  they 
must  be  referred  to  tne  time  of  possession. 
C  C.  1336.  A  testamentary  disposition  to  a 
class  includes  every  person  answering  the 
description  at  the  testator's  death;  but  when 
the  possession  is  postponed  to  a  future  period, 
it  includes  also  all  persons  coming  within  the 
description  before  the  time  to  which  posses- 
sion is  postponed.  C.  C.  1337.  When  a  will 
directs  the  conversion  of  real  property  into 
money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property  from  the 
time  of  the  testator's  death.  C.  C.  1338.  A 
child  conceived  before,  but  not  born  until  after 
a  testator's  death,  or  any  other  period,  wheu 
a  disposition  to  a  class  vests  in  right  or  in 
|)08session,  takes,  if  answering  to  the  descrip- 
tion of  the  class.  C.  C.  1339.  When,  apply- 
ing a  will,  it  is  found  that  there  is  an  imper- 
fect description,  or  that  no  person  or  property 
exactly  answers  the  description,  mistakes 
and  omissions  must  be  corrected,  if  the  error 
appears  from  the  context  of  the  will,  or  from 
extrinsic  evidence;  but  evidence  of  the  dec- 
larations of  the  testator,  as  to  his  intentions, 
cannot  be  received.  O.  C,  1340.  Testamen- 
tary dispositions,  including  devises  and  be- 
quests to  a  person  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  deatn.  C. 
C,  1341.  A  testamentary  disposition,  when 
yested,  cannot  be  divested  unless  upon  the 
occurrence  of  the  precise  contingency  prescrib- 


ed by  the  testator  for  that  purpose.  C,  C.  1 342. 
If  a  devisee  or  legatee  dies  durinjf  the  life- 
time of  the  testator,  the  testamentary  dispo- 
sition to  him  fails,  unless  an  intention  appears 
to  substitute  some  other  in  his  place,  except 
as  provided  in  section  (C.  C.)  1310  (see  next). 
C,  C.  1343.  When  any  estate  is  devised  to 
any  child  or  other  relation  of  the  testator, 
and  the  devisee  dies  before  the  testator,  leav- 
ing lineid  descendants,  such  descendants  take 
the  estate  so  given  by  the  will,  in  the  same 
manner  as  the  devisee  would  have  done  had 
he  survived  the  testator.  C.  C,  1310.  The 
death  of  a  devisee  or  legatee  of  a  limited  in- 
terest before  the  testator's  death,  does  not 
defeat  the  interests  of  persons  in  remainder 
who  survive  the  testator.  C.  C.  1344.  A  con- 
ditional disposition  is  one  which  depends 
upon  the  occurrence  of  some  uncertain  event, 
by  which  it  is  either  to  take  effect  or  be  de- 
feated. C.  C.  1345.  A  condition  precedent  in 
a  will  is  one  which  is  required  to  be  fulfilled 
before  a  particular  disposition  takes  effect. 
C.  C.  1346.  Where  a  testamentary  disposi- 
tion is  made  upon  a  condition  precedent, 
nothing  vests  until  the  condition  is  fulfilled, 
except  where  such  fulfillment  is  impossible, 
in  wnich  case  the  disposition  vests,  unless  the 
condition  was  the  sole  motive  thereof,  and 
the  impossibility  was  unknown  to  the  tes- 
tator, or  arose  from  an  unavoidable  event 
subsequent  to  the  execution  of  the  will.  C,  C. 
1347.  A  condition  precedent  in  a  will  is  to 
be  deemed  performed,  when  the  testator's  in- 
tention has  been  substantially,  though  not 
literally,  complied  with.  C.  C.  1348.  A  con- 
dition  subsequent  is  where  an  estate  or  in- 
terest is  so  given  as  to  vest  immediately,  sub- 
ject only  to  be  divested  by  some  subsequent 
act  or  event  C.  C.  1349.  A  devise  or  legacy 
given  to  more  than  one  person  vests  in  tliem 
as  owners  in  common.  C.  C.  1350.  Advance- 
ments or  gifts  are  not  to  be  taken  a^  ademp- 
tions of  general  legacies  unless  such  intention 
is  expressed  by  the  testator  in  writing.  C.  C. 
1351.  The  validity  and  interpretation  of 
wills,  wherever  made,  are  governed,  when  re- 
lating to  property  within  this  State,  by  the 
law  of  this  State.  C.  C.  1376.  The  word 
"money,"  used  in  makins  a  devise  in  a  will, 
will  be  construed  to  include  both  personal 
and  real  property,  if  it  appears  from  the  con- 
text, and  on  the  face  of  the  instrument,  that 
such  was  the  intention  of  the  testator.  Be 
Miller,  48  Cal.  165.  Wills  are  to  be  liberally 
construed,  so  as  to  effectuate  the  intention  of 
the  testator.    Welch  y.  Htm,  49  Cal.  609. 


1860.  For  the  proper  construction  of  an  instrument,  the  circumstances 
tinder  which  it  was  made,  including  the  situation  of  the  subject  of  the 
instrument,  and  of  the  parties  to  it,  may  also  be  shown,  so  that  the  judge 
be  placed  in  the  position  of  those  whose  language  he  is  to  interpret. 

Stirrouuding  clrctuuBtancM.  See  1859  n.,     a  written  agreement  is  signed  by  the  parties, 

and  at  the  same  time  an  addition  is  made  in 
writing  upon  the  same  paper,  beneath  the 
signature,  which  additional  writing  is  not 
signed  by  either  of  the  parties  independent 
01  the  signatures  of  the  parties  which  precede 
it,  parol  evidence  may  be  introduced  to  show 
whether  the  parties  intended  this  addition  to 
form  a  part  of  the  contract.  Verzan  v.  Mc- 
Gregor, 23  CaL  339. 


Contracts.  The  principle  of  this  section  was 
affirmed  in  Brannan  v.  Mesick,  10  CaL  105; 
Stanley  v.  Oreen,  12  CaL  162;  Pierce  v.  Robin- 
son, 13  CaL  116;  Hancock  v.  Watson,  18  CaL 
140;  Mul/ord  v.  Le/ranc,  26  Cal.  88;  Saunders 
V.  Clarke,  29  Cal.  304;  Pio  Pico  v.  Coleman,  47 
Cal.  67.  Parol  testimony  will  be  received  to 
show  from  surrounding  circumstances  whether 
a  holograph  instrument  is  testamentary  or 
not.     Clarke  v.  Ransom,  60  CaL  595.     \^hen 
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1861.  The  terms  of  a  writing  are  presumed  to  have  been  used  in  their 
primary  and  general  acceptation,  but  evidence  is  nevertheless  admissible 
that  they  have  a  local,  technical,  or  otherwise  peculiar  signification,  and 
were  so  used  and  understood  in  the  particular  instance,  in  which  cas^  the 
agreement  must  be  construed  accordingly. 

liooal,  etc.,  Bignification.     The  principle     R,  Co,  14  CaL  23;  C,  P.  A  E,  Co,  v.  Beal,  47 
of  this  section  was   affirmed  in  Reamer  v.      Cal.  151. 
NesmUh,  34  CaL  625.     See  Jackson  v.  Feather 

1862.  When  an  instrument  consists  partly  of  written  words  and  partly 
of  a  printed  form,  and  the  two  are  inconsistent,  the  former  controls  the 
latter. 

1859  n. ;  Contracts,  p.  595. 


1863.  When  the  characters  in  which  an  instrument  is  written  are  diffi- 
cult to  be  deciphered,  or  the  language  of  the  instrument  is  not  understood 
by  the  court,  the  evidence  of  persons  skilled  in  deciphering  the  char- 
acters, or  who  understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 

1859  n.,  Contracts:  1870,  8.  9-10. 


1864.  When  the  terms  of  an  agreement  have  been  intended  in  a  different 
sense  by  the  different  parties  to  it,  that  sense  is  to  prevail  against  either 
party  in  which  he  supposed  the  other  understood  it,  and  when  different 
constructions  of  a  provision  are  otherwise  equally  proper,  that  is  to  be 
taken  which  is  most  favorable  to  the  party  in  whose  favor  the  provision 
was  made. 

1859  n.,  Contracts,  p.  595. 


1865.  A  written  notice,  as  well  as  every  other  writing,  is  to  be  construed 
according  to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the 
drawers  or  indorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has 
been  protested  for  want  of  acceptance  or  payment,  must  be  held  to  import 
that  the  same  has  been  duly  presented  for  acceptance  or  payment,  and  the 
same  refused,  and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given. 

1859  n.,  Contracts. 


1866.  When  a  statute  or  instrument  is  equally  susceptible  of  two  inter- 
pretations, one  in  favor  of  natural  right,  and  the  other  against  it,  the 
former  is  to  be  adopted. 

1859  n. 


1867.  None  but  a  material  allegation  need  be  proved. 

Material  aUegation,  463. 

1868.  Evidence  must  correspond  with  the  substance  of  the  material 
allegations,  and  be  relevant  to  the  question  in  dispute.  Collateral  ques- 
tions must  therefore  be  avoided.  It  is,  however,  within  the  discretion  of 
the  court  to  permit  inquiry  into  a  collateral  fact,  when  such  fact  is  directly 
connected  with  the  question  in  dispute,  and  is  essential  to  its  proper  de- 
termination, or  when  it  affects  the  credibility  of  a  witness. 
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Evidenoe  mtuit  oorreapond,  etc.  The  y.  Martin,  4  Cal.  229;  Elias  y.  Verdugo,  27 
probata  must  correspond  with  the  allegata,  Cal.  422;  Baldwin  v.  Bomhevrner,  48  Cal.  436; 
Stonl  Y.  Coffin,  28  CaL  67;  see  469-471,  ante,     and  see  1869  n.;  1870,  S.  15  n. 

Must  be  relevant,  etc.    Dennis  y.  Belt,  90        Objeotioiui  to  evidence,  646  n. 
Cal.  252;  SmUh  y.  Owens,  21  CaL  23;  Steams 

1868.  Each  party  mast  prove  his  own  affirmative  allegations.  Evidence 
need  not  be  given  in  support  of  a  negative  allegation,  except  when  such 
negative  allegation  is  an  essential  part  of  the  statement  of  the  right  or 
title  on  which  the  cause  of  action  or  defense  is  founded,  nor  even  in  such 
case  when  the  allegation  is  a  denial  of  the  existence  of  a  document,  the 
custody  of  which  belongs  to  the  opposite  party. 

when  she  made  the  note  and  mortgage.  Read- 
mg  y.  Mullen,  31  CaL  104. 

Where  the  allegations  of  the  complaint 
were  not  denied  by  the  answer,  the  new 
matter  set  up  in  the  answer  was  denied  by 
force  of  462  ante.  No  eyidence  was  offered 
by  either  party,  and  the  case  was  by  both 
parties  submitted  upon  the  pleadiugH;  the 
court  held  that  the  complaint  bein^  sufficient 
to  entitle  the  plaintiff  to  the  relief  he  asked, 
it  necessarily  resulted  that  judgment  should 
haye  been  rendered  in  his  favor.  Rogers  y. 
8hann<m,  Dec  17th,  1875.  When  the  posses- 
sion of  the  defendant  is  put  in  issue  in  eject- 
ment, his  possession  at  the  commencement  of 
the    action    is    a  material  fact,  which  the 

?laintiff  must  proye  before  he  can  recover. 
^ope.  y.  DaUon,  31  Cal  218;  and  see  as  to 
burden  of  proof,  1981  post;  Whilmore  y.  Rey- 
nolds,  46  CaL  380. 

Negative.  Where  party  has  to  prove  a  neg- 
ative, the  law  does  not  demand  plenary  proof, 
but  he  must  produce  «ome  evidence.  JCohler  y. 
Wells,  F.  <fc  Co.,  26  Cal.  611. 


Admitted  facts.  It  is  not  necessary  to 
prove  admitted  facts,  and  it  is  not  error  to  re- 
ject testimony  thereon.  Hurlhurt  v.  Jones^  25 
Cal.  225;  TuUy  v.  Harloe,  35  CaL  306;  Tevis 
v.  Hides,  41  Cal.  127:  PaUerson  v.  Sharp,  41 
CaL  133;  Jones  v.  Spears,  47  Cal.  20.  And 
all  evidence  contrary  to  such  admissions 
should  be  disregarded.  HaU  v.  Polaek,  4SL  CaL 
225. 

AfSzmative  aUegatlone;  bnxden  of  prool 

In  an  action  brousht  to  try  and  determine  an 
adverse  claim  to  land,  where  the  complaint 
avers  that  the  defendant  sets  up  an  adverse 
claim  without  stating  what  it  is,  and  the  an- 
swer admits  the  plaintiff's  possession,  and 
sets  up  the  particulars  of  the  defendant's  al- 
leged title,  the  burden  of  proof  is  cast  upon 
the  defendant.  Crook  v.  Forsyth,  30  CaL  662. 
The  party  seeking  judgment  on  a  note  and 
mortgage  executed  by  a  married  woman  as 
sole  trader,  has  cast  on  him  the  burden  of 
proving  that  the  defendant  was  a  sole  trader 


1870.  In  conformity  with  the  preceding  provisions,  evidence  may  be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party^  as  evidence  against 
such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and  within  the 
observation  of  a  party,  and  his  conduct  in  relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  person  in 
respect  to  the  relationship,  birth,  marriage,  or  death  of  any  person  related 
by  blood  or  marriage  to  such  deceased  person;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  respect  to  his  real 
property;  and  also  in  criminal  actions,  the  act  or  declaration  of  a  dying 
person,  made  under  a  sense  of  impending  death,  respecting  the  cause  of 
his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration  of  a 
partner  or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency,  and  during^  its  existence.  The  same  rule  applies  to  the  act  or 
declaration  of  a^'oint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  parl;y; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator 
against  his  co-conspirator,  and  relating  to  the  conspiracy; 
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7.  The  act|  declaration,  or  omission  forming  part  of  a  transaction,  as 
explained  in  section  1850; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or 
nnable  to  testify,  given  in  a  former  action  between  the  same  parties, 
relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a 
person,  when  he  has  knowledge  of  the  person  or  handwriting;  his  opinion 
on  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of 
which  is  in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the 
opinion  of  an  intimate  acquaintance  respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy,  respecting 
facts  of  a  public  or  general  interest  more  than  thirty  years  old,  and  in 
cases  of  pedigree  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instru- 
ment, where  such  true  character  is  not  otherwise  plain;  but  usage  is  never 
admissible,  except  as  an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  common 
reputation;  and  entries  in  family  bibles,  or  other  family  books  or  charts; 
engravings  on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed  or  are 
logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness,  as  explained 
in  section  1847. 


BubcL  5.  Paitnerahip.  Evidence  of  gen- 
eral reputation,  or  common  report,  of  the  ex- 
istence of  a  partnership,  is  not  admissible, 
except  in  corroboration  of  previous  testimony, 
unless  it  be  to  prove  the  fact  that  the  partner- 
ship, otherwise  shown  to  exist,  was  known  to 
the  plaintiff.  Turner  v.  Mcllhany,  8  Cal.  579; 
2  Greenl.  483. 

S.  9.  Experts.  A  person  not  a  lawyer 
is  incompetent  to  put,  as  an  expert,  a  value 
on  legal  services.  Hart  v.  VidaX  6  Cal.  57. 
Where  a  contract  relates  to  the  mechanic  or 
scientific  arts,  it  is  common  and  prudent  to 
admit  the  opinion  of  experts  to  explain  it, 
and  where  the  evidence  othen\'ise  tends  to 
limit  or  enlar^  the  apparent  meaning  of  the 
words  used,  the  opinions  of  witnesses  who  are 
in  the  habit  of  making  and  executing  such 
contracts  are  almost  indispensable.  Reynolds 
V.  Jonrdan,  6  Cal.  112;  see  1861  n.,  ante.  A 
stock-raiser  is  a  competent  witness  to  estimate 
the  dama^  done  to  cattle  by  falling  through 
a  wharf.  Folk  v.  Coffin,  9  Cal.  56.  Where,  in 
an  action  to  recover  damages  occasioned  to 
the  plaintiff  from  his  detention  by  the  defend- 
ants, ciirriers,  a  witness  was  permitted  to  ^ve 
his  estimate  of  the  value  of  the  plaintifTs 
services  per  day,  which  he  placed  as  hi^h  as 
$100,  and  stated,  as  ground  for  his  opinion, 
that  plaintiff  was  a  speculator,  possessed  of 
large  property,  money  invested  in  stocks, 
rents,  and  other  sources  of  income,  and  fre- 
quently made  from  $100  to  $500  per  day,  it 


was  held  inadmissible.    Hastings  v.  **  Uncle 
Sam,"  10  Cal.  341.    When  the  value  of  the 
work  is  in  issue,  it  is  competent  to  ask  a  wit- 
ness skilled  in  the  business,  and  who  has  made 
an  estimate,  how  much  time  would  it  take  to 
do  the  work?  «9iram  v.  Naglee,  17  Cal  416.    A 
person  who  has  been  engaged  in  measuring 
and  selling  water  to  miners  for  four  or  five 
years,  is  sufficiently  an  expert  to  give  his 
opinion  as  a  witness  upon  the  effect  which  a 
dam  across  a  stream  will  have  in  raising  the 
water  in  the  channel  above.  Blood  v.  Light, 
31  Cal.  115.    Expert  testimony  as  to  the  hab- 
its and  instincts  of  domestic  animals,  and  the 
kind  of  fence  necessary  to  restrain  them,  will 
not  be  received.     The  experience  of  the  juy 
renders  it  unnecessary.  Enright  v.  S,  F.  <t  S. 
J,  R,  R,  Co.,  33  Cal.  236;  Norman  v.  Welht,  17 
Wend.  136.  Expert  evidence  is  admissible  as  to 
the  effect  of  obstructions  in  causing  backwater. 
The  evidence  of  experts  should  be  received 
with  m-eat  caution  oy  the  jury,  and  never 
allowea  except  upon  subjects  which  require 
unusual    scientific   attainments  or   peculiar 
skill.  Origsbp  v.  Clear  Lake  W.  Co.,  40  Cal.  405. 
If  a  witness  have  a  proper  knowledge  of  the 
handwriting  of  a  person  whose  writing  is  in 
dispute,  he  may  declare  his  belief  in  regard  to 
the  genuineness  of  the  particular  signature  in 
question.     There  are  two  modes  of  acquiring 
tliis  knowledge.     The  first  is  from  having  seen 
the  party  write.     The  second  mode  is  from 
having  seen  letters,  bills,  or  other  documents 
purporting  to  be  in  the  handwriting  of  the 
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party;  evidence  of  the  genuineness  of  such 
writings  and  of  the  identity  of  the  party  bein^, 
of  course,  added  aUunde.  Sill  v.  Heeae,  47  Cal. 
342;  1  OremL  Ev.,  S.  577.  On  a  trial  for 
forgery  committed  by  altering  a  check,  by  ex- 
tracting writing  therefrom  and  writing  new 
words  or  figures  in  place  thereof,  a  witness 
who  is  not  called  as  a  scientific  expert,  may 
testify  as  to  the  effect  which  a  powder  found 
in  the  possession  of  the  defenaants  had  on 
writing  in  a  check  similar  to  that  by  the  al- 
teration of  which  the  forgery  was  committed; 
and  the  check  upon  which  the  effect  testified 
to  by  the  witnesses  was  produced,  may  be  ex- 
hibited to  the  jury  (1954).  People  v.  Brother- 
ton,  47  Cal.  388.  The  mere  opportunity  af- 
forded for  observation  will  not  constitute  a 
person  an  expert;  he  must  have  been  educated 
in  the  business  about  which  he  testifies,  or  it 
must  be  first  shown  that  he  has  acquired  ac- 
tual skill  and  scientific  knowledge  on  the  sub- 
ject. Goldstein  v.  Black,  50  CaL  463. 

Bnbacribing  witness,  sanity  of  testator, 
etc.  It  was  held  that  a  witness,  even  though 
not  an  expert,  who  detailed  a  conversation 
had  between  himself  and  another,  might  also 
in  connection  therewith  state  his  opinions,  be- 
lief or  impression  as  to  the  state  of  the  mind 
of  such  person  as  these  seemed  to  appear  to 
the  witness  at  the  time  of  the  conversation. 
People  V.  San/ord,  43  CaL  32. 

8.  11.  Common  reputation.  Hearsay 
evidence  is  for  the  most  part  allowed  in  matters 
of  general  or  public  interest.  It  has  been  a 
matter  of  much  dispute  whether  it  should 
ever  be  received  to  affect  a  private  right.  But 
even  by  those  judges  who  have  favored  its  ad- 
mission it  was  always  considered  as  only  aux- 
iliary to  other  evidence  which  had  laid  the 
foundation  of  the  rifi;ht  Doe  v.  Thomajt,  14 
East;  Morewood  v.  Woody  4  Term  R.  Even 
in  regard  to  boundaries  of  parishes  and  towns, 
it  is  only  received  where  such  boundary  is  of 
remote  antiquity.  Vanderslice  v.  Hanks,  2 
CaL  45.  Common  reputation  cannot  be  ad- 
mitted as  evidence  to  prove  partnership.  Sin- 
clair V.  Wood,  3  CaL  98;  approved,  Hudson 
Y.  Simon,  6  CaL  455. 

Where  defendant  offered  to  prove  the  south- 
em  boundary  of  Napa  County  by  evidence  of 
general  reputation  among  persons  living  near 
the  line  in  question  and  in  other  parts  of  the 
eounty,  it  was  held  that  he  might  prove,  by 
general  reputation,  which  of  two  or  more 
streams  in  1855  was  known  as  Guichica  Creek, 
or  where  was  the  line  of  San  Pablo  Bay,  so 
as  to  ascertain  the  initial-point  as  declared  by 
the  Legislature;  but  general  reputation  was 
not  admissible  to  show  where  a  line  com- 
mencing at  the  point  thus  ascertained  and  run- 
ning east,  wa^,  or  would  be.  Lay  v.  Neville, 
25  CaL  554. 

8.12.  Usage,  mining  customs,  eto.  Usage 
of  Trade,  426  n.,  p.  170. .  If  a  contract  contains 
an  express  warranty  such  as  '*  in  good  order," 
eta,  evidence  of  a  custom  the  effect  of  which 
would  be  to  relieve  the  warrantor  of  liability 
on  his  warranty  should  be  rejected.  Polhe- 
mus  V.  Heiman,  50  CaL  441.  The  custom  of 
merchants  is  not  admissible  to  vary  the  plain 
meaning  of  a  written  contract.  Cortoin  v.  Ulap" 
ton,  4  CaL  204.     In  an  action  for  services  ren- 


dered in  the  capacity  of  secretary,  against  a 
corporation,  it  was  held  that  defendant  might 
show  that  by  the  usage  and  custom  of  the 
corporation  no  compensation  was  payable,  and 
that  plaintiff,  as  a  member  of  the  corporation, 
was  prima  facie  fixed  with  notice  of  the  cus- 
tom. Frayior  v.  Sonora  M.  Co.,  17  Cal.  595. 
If  a  custom  exists  among  miners  in  locating 
tunnel  or  hill  claims  of  establishing  a  front 
line  from  which  they  run  back  to  a  perpendic- 
ular plane  dropped  from  the  centre  line  of  the 
summit,  such  custom  might  explain  the  mean- 
ing of  the  phrase  **  running  back  into  the  hill." 
Reamer  v.  Ntsmith,  34  CaL  628.  Evidence  was 
admitted  to  show  that  by  the  custom  of  the 
country  the  word  *'  thousand,"  when  applied 
in  a  lease  to  rabbits,  meant  1200.  Smith  v.  Wil- 
son, 3  B.  &  AdoL  728.  That  in  the  port  of 
Algiers  ''in  turn  to  deliver"  had  acquired  a 
particular  meaning.  Bobertson  v.  Jackson,  2 
C.  B.  412.  To  show  what  is  the  meaning  of  a 
"delivery  in  London."  Bourne  v.  Qatliffe,  3 
M.  &  G.  643.  "  Sailing  with  convoy. "  LiUy 
V.  Ewer,  DougL  72.  In  an  action  on  a  written 
contract  for  the  sale  of  stock  by  a  member  of  a 
board  of  brokers,  to  be  delivered  to  the  buyer 
in  thirty  days,  to  recover  the  amount  of  the 
first  payment,  if  the  contract  acknowledges  the 
receipt  thereof,  the  plaintiff  may  notwith- 
stanaing  give  evidence  of  the  custom  of  the 
board  of  brokers,  to  account  for  the  delivery 
of  the  contract  without  receiving  the  money. 
Winans  v.  Hassey,  48  CaL  634. 

8.  15.  Bvidenoe  as  to  facts  in  issue,  gen- 
erally, see  1869  n.  Publication  of  a  notice  of 
dissolution  of  partnership  in  a  newspaper 
taken  by  a  party  is  a  fact  from  which  actual 
notice  to  that  party  of  the  dissolution  may  be 
inferred.  TreadweUy.  WeUs,  4  Cal.  262.  The 
following  question  was  held  admissible : '  'What 
effect  did  the  running  in  of  slum,  etc.,  by 
defendants,  and  other  miners  above,  have 
upon  claimants'  race  ? "  on  the  ground  that  if 
a  dozen  men  each  throw  a  stone  into  a  ditch, 
though  it  may  be  easy  to  see  what  the  effect  of 
the  whole  is  on  the  ditch  or  the  flow  of  the 
water,  it  might  be  impossible  for  a  witness  to 
answer  what  was  the  separate  influence  of  any 
one  stone,  or  that  cast  by  any  one  person.  Bell 
V.  ShuUz,  18  Cal.  450. 

Where  the  complaint  alleged  a  payment 
made  by  Greene,  it  was  held  incompetent  for 
the  plaintiff  to  show  that  it  was  made  bv 
himself  and  Greene.  CoJ'ee  v.  Tevis,  17  Cai. 
245.  Evidence  showing  the  amount  of  gold 
extracted  from  a  mine  subsequent  to  a  sale 
does  not  tend  to  prove  knowledge  by  thepur- 
chaser  of  the  real  value  of  the  mine.  Henry 
V.  Everts,  29  Cal.  611.  In  an  action  by  lessee 
against  lessor  for  breach  of  a  covenant  in  the 
lease  for  quiet  enjoyment,  by  bringing  suits 
against  the  lessee  to  recover  possession,  the 
lessor  cannot  introduce  testimony  to  show 
that  he  brought  the  suits  in  good  faith. 
Levitzky  v.  Canning,  33  CaL  299. 

Where  the  situation  of  a  witness  is  such 
that  he  probably  would  have  known  or  heard 
of  a  fact  from  the  parties  themselves,  if  it  had 
existed,  if  he  do  not  know  of  it,  it  affords, 
at  least,  some  slight  ground  for  the  inference 
that  the  fact  did  not  exist.  McFadden  v. 
Wallace,  38  Cal.  57.  On  a  new  trial,  parties 
are  not  precluded  by  the  decision  on  a  former" 
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appeal  from  proving  facts  which  were  not 
then  before  the  court,  and  upon  whose  legal 
effect  there  was  no  adjudication  on  that  ap- 
peal.  Ryan  v.  Tomlinson,  39  CaL  639. 

Where  the  only  issue  made  was,  whether 
certain  packages  were  good,  it  was  held,  the 
plaintiff,  being  the  party  to  deliver  them, 
might  prove  that  defendant  assigned  reasons 
other  than  the  defect  in  the  packages  for  not 
paying,  and  that  he  did  not  offer  to  return 
the  packages.  Voorman  v.  Voight^  46  CaL 
392.  In  an  action  to  enforce  a  parol  agree- 
ment for  a  lease  of  land,  where  plaintiff  has 
entered  into  possession,  and  fanned  tlie  land 
under  the  agreement,  evidence  on  behalf  of 
the  defendant  that  plaintiff  has  not  properly 
farmed  the  land,  is  not  admissible.  MeCargar 
V.  Bood,  47  CaL  138. 

Where  the  owners  of  one  mining  claim 
work  across  the  dividing  line,  and  take  away 
£K)ld- bearing  earth  from  another,  evidence 
that  they  did  so  in  iterance  of  the  location 
of  the  dividing  line,  is  no  excuse  or  justifica- 
tion, and  is  inadmissible.  Maye  v.  Tappan, 
23  CaL  306. 

A  power  of  attorney  to  sell "  lots  unsold  '*  is 
admissible  without  first  making  proof  that  the 
lot  in  controversy  was  unsold  when  the  power 
was  given-  Oardmer  v.  SchmaehUj  47  CaL  588. 
Where  defendant  pleads  a  set-off,  plaintiff  may 
prove  a  cross-demand  not  part  of  the  demand 
in  his  complaint  against  it  without  pleading 
it,  440  ante. 

Where  a  surety  undertakes  for  the  princi- 
pal that  the  principal  shall  do  a  specihc  act, 
to  be  ascertained  in  a  given  way,  as  that  he 
will  pay  a  judgment,  the  judcment  is  conclu- 
sive against  the  surety;  his  liability  is  inde- 
pendent of  any  notice.  Pico  v.  Webater,  14 
CaL  203;  Wain  v.  Gold,  6  Pick.  480;  Lincoln 
V.  Blanchard,  17  Vermont,  464;  see  also  Bid- 
die  V.  Bakery  13  CaL  295. 

Aocount,  credit  in.  It  is  open  to  a  per- 
son who  has  given  credit  to  another  in  his 
books  to  show  that  such  credit  was  given 
merely  to  simplify  bookkeeping  and  not  as  a 
positive  credit.  Merrill  v.  Jr.  F,  6s  Co.y  50  CaL 
108. 

Answer.  As  evidence  against  defendant, 
446  n.  It  is  not  evidence  for  him  even  where 
the  complaint  is  sustained  by  one  witness 
only.  It  is  simply  pleading.  Goodwin  v.  Ham- 
mond, 13  CaL  168;  Bostic  v.  Xore,  16  CaL  72. 

Carrier.  It  is  essential  that  the  notice  of 
a  carrier's  rules  shall  be  brought  home  to  the 
person  sought  to  be  chargea  therewith,  and 
emploving  the  carrier  either  directly  or  con- 
structively. Griffith  v.  Cavty  22  CaL  637. 

Corporation.  If  an  indictment  avers  that 
the  company  is  a  corporation,  proof  of  the  exist- 
ence of  the  corporation  de  facto  will  support 
the  averment.  People  v.  Schwartz^  82  Cal.  161. 
A  corporation  defendant,  in  an  action  of  tres- 
pass, may  introduce  in  evidence  its  articles  of 
incorporation  to  show  that  it  was  not  incorpo- 
rated till  after  the  trespasses  or  some  of  them. 
Berry  v.  .S^.  F.,  etc,,  R.  B,  Co.,  50  CaL  436. 


In  an  action  for  detention, 
against  a  carrier  by  a  passenger,  it  was  held 
that  evidence  that  plaintiff  was  a  good  book- 


keeper was  admissible  on  question  of  dam- 
ages, leaving  the  juiy  to  estimate  the  prob- 
abilities of  nis  getting  employment  durine 
time  lost  by  detention,  etc.  Yonge  v.  P.  it, 
S.  S.  Co.,  1  Cal.  354.  But  where  the  action 
was  to  recover  the  value  of  plaintiff's  senrices 
as  agent  of  the  defendant  in  the  management 
of  an  estate  in  California,  and  plaintiff  intro- 
duced two  witnesses  to  prove  the  value  of  his 
services  in  going  twice  to  Europe,  to  negotiate 
the  purchase  of  the  estate,  etc,  but  it  was  not 
shown  that  the  plaintiff  had  gone  at  defend- 
ant's request,  tne  evidence  was  held  inad- 
missible. Dopman  v.  Hoherlin,  5  CaL  414.  In 
an  action  to  recover  for  services  as  attorney 
in  a  suit,  it  was  held  not  competent  to  prove 
the  value  of  plaintiff's  services  in  another  ac- 
tion. HaH  V.  Vidal,  6  CaL  56.  Evidence  of 
reputation  for  skill  of  the  plaintiff's  physician 
is  inadmissible  in  an  action  for  personal  inja- 
ries  unless  defendants  show  in  miti^tion  of 
damages  that  the  plaintiff's  in  Junes  were 
wholly  the  result  of  improper  treatment. 
Thome  v.  Cal.  Stage  Co.,  6  CaL  233. 

In  an  action  of  trover  it  is  not  competent 
for  defendant  to  show  that  the  property,  when 
sold  by  the  sheriff,  ''brought  full  and  fair 
auction  prices,"  or  to  show  what  the  property 
sold  for  at  the  sheriff's  sale;  or  that  he  was 
instructed  by  the  attaching  creditor  to  employ 
a  competent  auctioneer  to  make  the  sale,  and 
that  he  obeyed  such  instruction.  Casain  v. 
MarahaU,  18  CaL  689.  In  an  action  where 
punitive  damages  are  claimed,  on  the  ground 
of  malice,  either  party  is  entitled  to  prove 
any  facts  or  circumstances  which  tend  in  the 
slightest  degree  either  to  show  malice  or  to 
rebut  the  presumption  of  malice.  Lyon  v.  HaVf 
cock,  35  CaL  372.  In  an  action  for  obstructing 
a  stream,  evidence  by  the  plaintiffs,  to  show 
that  the  irregularity  of  the  flow  of  water  was 
a  material  injury  to  them,  as  in  consequence 
of  such  irregularity  they  lost  their  customers, 
who  refused  to  purchase  water  from  them,  is 
admissible.  Natoma  W.,€tc,  Co,  v.  McCoy,  ^ 
Cal.  490.  Where  the  defendant  justified  the 
taking  as  sheriff  and  tax  collector,  under  an 
assessment,  the  court  held  that  even  if  the 
assessment  were  absolutely  void,  and,  there- 
fore, insufficient  to  support  the  justification  of 
the  defendant,  still  it  might  have  been  very 
material  as  evidence  for  defendant  for  the  pur- 
pose of  showing  the  intention  with  wluch  he 
acted  and  enabling  the  jury  to  form  a  correct 
oonclusion  as  to  damages.  Doraey  v.  ManUm, 
14  Cal.  554. 

Escape.  In  an  action  for  escape  or  rescue, 
sheriff  may  introduce  evidence  in  mitigation 
and  exculpation  of  damages,  262  n. ,  p.  89.  Pol 
C,  4182. 

Exempt  property.     In  a  suit  against  a 

Elaintiff  in  execution  for  the  value  m  house- 
old  furniture  sold  thereunder,  as  beins  ex- 
empt, evidence  offered  by  defendant  to  snow 
that  plaintiff  agreed  to  place  the  property  in 
the  hands  of  a  third  person  to  be  sold  for  the 
benefit  of  defendant,  the  creditor,  is  inad- 
missible. JIaswell  v.  Par90M,  15  Cal.  266.  In 
an  action  for  taking  a  bag  of  coin  from  de- 
fendant, and  for  conversion  of  the  coin,  evi- 
dence of  three  judgments  and  executions  in 
favor  of  the  defendants  and  against  Alfred, 
brother  of  plaintiff,  and  showing  that  the  bag 
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of  coin  was  the  property  of  Alfred,  and  was 
seized  under  these  executions  and  applied  to 
their  satisfaction,  was  held  admissible.  Green 
V.  Palmer,  15  CaL  412. 

Forcible  entry  and  unlawful  detainer. 
If  D.  and  H.  are  in  the  peaceable  possession 
of  a  lot  of  land,  and  S.  and  S.,  accompanied 
by  others,  their  employes,  forcibly  evict 
them  therefrom  and  take  possession,  and  then 
lease  the  lot  to  R.,  who  enters  into  peaceable 
possession,  and  five  days  aiterwaras  D.  and 
H.,  with  others,  forcibly  dispossess  R.  and 
take  possession,  and  R.  brings  an  action  of 
forcible  entr^r  against  them,  D.  and  H.  cannot 
introduce  evidence  of  their  prior  eviction  by 
S.  and  S.  in  defense.  Hoff  v.  Duane,  27  CaL 
565. 

Title-deeds,  in  a  suit  for  unlawful  detainer, 
are  admissible;  not  for  tiie  purpose  of  estab- 
lishing title,  but  to  show  that  the  entry  was 
made  in  good  faith,  under  claim  and  color  of 
title,  and  therefore  not  imlawfuL  Thompson 
V.  SmUh,  28  CaL  532. 

Fraud.  Testimony  showing  a  fraudulent 
design  in  a  vendor  of  ^oods,  is  admissible 
under  the  allegations  of  an  answer  charging 
that  the  sale  was  made  to  defraud  creditors, 
although  it  does  not  connect  the  purchaser 
with  the  fraud,  or  show  that  he  was  cogni- 
zant of  such  fraudulent  desi^.  Landecker  v. 
Jfoughtaling,  7  Cal.  391.  Evidence  of  dealing 
with  property  to-day  as  his  own  by  the 
vendor  is  evidence  to  show  that  a  sale  of  it  a 
month  ago  was  fraudulent.  Butler  v.  Collins, 
12  Cal.  465.  Statements  of  a  vendor,  whether 
made  before  or  after  the  sale,  are  competent 
evidence  to  prove  fraud  as  against  him. 
Whether  the  statements  of  the  vendor  are 
evidence  against  the  vendee,  depends  on  cir- 
cumstances. If  made  before  the  sale  is  com- 
pleted, they  are  evidence  against  the  vendee. 
Gallagher  v.  Willvamson,  23  Cal.  331.  On  an 
issue  of  fraud,  on  the  ground  that  a  certain 
judgment  confessed  by  B.  to  plaintiff  was 
fraudulent  as  against  tne  creditor  of  B.,  evi- 
dence that  on  Qie  day  of  his  confession  of 
i'ndgment  to  plaintiff,  and  in  the  same  court, 
}.  confessed  other  judgments — one  to  G.  and 
another  to  F.  and  (J. — the  papers  in  the  three 
cases  being  all  prepared  by  the  same  attorneys, 
was  held  properly  admitted  to  show  that  the 
confessions  of  the  three  judgments  were  in 

Pursuance  of   a  common  purpose.    King  v. 
>avu,  34  CaL  100. 

IndorBementa.  A  blank  indorsement  of 
a  note,  etc.,  is  admissible  in  support  of  the 
alle^tion  that  it  was  indorsed  to  tne  plaintiff 
bv  tne  payee.  Poorman  v.  MUls 6s  Co.,  35  Cal. 
121. 

UbeL  Where  the  name  of  the  plaintiff  is 
not  mentioned  in  the  libel,  the  plamtiff  may 
introduce  witnesses  to  testify  that  they  knew 
the  parties,  and  were  familiar  with  the  rela- 
tions existing  between  thent  immediately 
prior  to,  and  at  the  time  of  the  publication; 
and  that,  on  reading  the  publication,  they 
understood  the  plaintiff  to  oe  the  person  re- 
ferred to;  and  a  subsequent  publication  by  the 
defendant  mentioning  plaintiff^s  name  is 
admissible  to  show  that  the  former  publica- 
tion referred  to  the  plaintiff.  RvsseU  v.  KeUy, 


44  CaL  641.    Evidence  admissible  in  mitiga- 
tion of  damages,  461  n.   See  **  Slander,"  inna. 

MaliciousproBecutlon,  426 n. ,  p.  163.  Plaint- 
iff, to  show  malice,  may  introduce  a  docket  and 
proceedings  before  a  justice  of  the  peace,  and 
show  what  the  defendants — who  had  plaintiff 
arrested  for  assault  with  intent  to  kill — there 
did  and  swore  to.  Dreux  v.  Domec,  18  Cal.  83. 
The  onus  is  upon  the  plaintiff  to  prove  the 
allegation  of  the  want  of  probable  cause. 
The  defendant  may  rebut  by  showing  that  he 
acted  in  eood  faith  under  the  tra^dce  of 
counsel,  aner  a  full  and  fair  statement  to  his 
counsel  of  the  facts  of  the  case.  Levy  v.  Bran- 
nan,  39  Cal.  488;  see  Potter  v.  Seak,  8  Cal. 
224.  Defendant  may  prove  that  he  had  re- 
ceived information  from  a  reliable  source, 
which  induced  him  to  cause  the  arrest  of  the 
plaintiff,  and  what  that  information  was;  and 
m  proving  what  the  information  was,  the  de- 
fendant may  show  declarations  made  to  him 
by  others,  and  reports  in  circulation.  Lamb  .v. 
Galland,  44  CaL  609. 

Negligence,  426  n.,  p.  165.  In  an  action 
against  a  steamboat,  as  a  common  carrier,  for 
the  loss  of  a  horse  by  the  explosion  of  the  boiler, 
caused  by  racing,  evidence  on  the  part  of  the 
defense,  to  show  the  good  condition  of  the 
boiler,  and  that  extraorainary  care  was  used, 
is  irrelevant.  Agnew  v.  ** Contra  Costa,**  27 
CaL  425. 

In  an  action  for  damages  for  personal  in- 
juries received  from  falling  in  a  passaee-way 
m  a  darkened  condition  in  a  boarding  nouse, 
it  was  held  error  to  permit  the  plaintiff  to 
prove,  in  chief,  that  another  person  had  fallen 
and  sustained  injuries  in  the  same  passage- 
way, when  in  the  like  darkened  condition. 
Martinez  v.  Planel,  36  CaL  578;  1  Greenl.  on 
Ev.,  Sec.  448;  Collins  v.  Dorchester,  6  Cush. 
396;  Aldrieh  v.  PeUiam,  1  Gray,  510;  Kidder 
V.  Dunstable,  11  Gray,  342;  C.  P.  R.  R,  Co.  qf 
Cal  V.  Pearson,  35  Cal.  247;  dark  v.  WUUt, 
35  CaL  534;  Peo^^le  v.  Taylor,  36  Cal.  265.  In 
an  action  for  injuries  to  a  child,  evidence  that 
it  was  the  daily  practice  of  the  defendant's 
cars  to  run  along  without  a  driver,  and  that 
this  fact  induced  a  practice  among  children 
to  run  along  with  the  cars  and  get  upon  the 
platform,  was  held  immaterial,  as  on  the  oc- 
casion when  the  plaintiff's  son  was  killed  the 
car  was  not  running  without  a  driver.  Largan 
V.  Central  R.  R.  Co. ,  40  CaL  274  In  an  action 
a^inst  an  attorney  for  negligence,  evidence 
of  another  attorney,  that,  upon  the  facts  ad- 
mitted or  proved,  the  attorney  was  guilty  of 
negligence,  is  inadmissible.  Gamhert  v.  Hart, 
44  C^.  543. 

In  aA  action  for  damages,  resulting  from 
the  death  of  a  parent  and  nusband  caused  by 
the  wrongful  sict  or  negligence  of  the  defend- 
ant, evidence  as  to  the  business,  education, 
and  habits  of  sobriety  and  economy  of  the 
deceased  is  admissible.  Taylor  v.  Western  Pa- 
cific R.  R.  Co.,  45  CaL  324. 

In  an  action  to  recover  the  value  of  build- 
ings and  timber  destroyed  by  fire  through 
ne^li^ence,  evidence  as  to  the  cost  of  new 
buildings  and  the  character  of  the  timber  is 
admissiole.  Cleland  v.  Thornton,  43  CaL  437. 


Notioe.     In  an  action  to  recover  the  value 
of  certain  buUdings  standing  on  certain  lots, 
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proof  that  one  C,  through  whom  plaintiff 
claimed,  on  the  day  of  his  entry,  applied  to 
one  of  the  defendants  for  his  consent  to  the 
erection  of  the  buildings,  is  sufficient  evidence 
to  authorize  the  jury  to  infer  knowledge  on 
the  part  of  C,  of  defendant's  title  at  the  time 
of  such  entry.  Kneeland  ▼.  Wilson,  12  CaL  241. 

Personal  property,  ownerahip  ol  The 
rule  allowing  distinct  frauds  in  sales  to  be 
proven  is  limited  to  frauds  which  are  contem- 

Soraneous,  or  nearly  so,  and  does  not  embrace 
ealings  at  a  remote  time.  Cohn  v.  Mulford, 
15  CaL  50.  In  an  action  against  a  sheriff  for 
seizing,  etc.,  defendant  justified  under  an  ex- 
ecution against  Teal,  and  it  was  held  com- 
petent for  him  to  show  that  Teal  was  a  part- 
ner with  plaintiff  in  the  property.  Hughes  v. 
Boring t  16  Cal.  82.  A  complaint  in  an  action 
for  seizure,  etc.,  of  goods,  which  avers  that 
the  defendant  took  and  carried  away  certain 
goods,  etc.,  of,  and  belonging  to  the  said 
plaintiffs,  is  sustained  by  proof  that  the  plaint- 
iffs owned  the  property  as  partners  or  tenants 
in  common,  and  that  their  respective  interests 
therein  were  very  unequal  Pelbergy.  Gorham, 
23  Cal.  349. 

Posaesaory  actioiia.  In  ejectment  against 
several,  plaintiff  may  prove  what  part  of  the 
land  in  dispute  was  occupied  by  one  of  defend- 
ants. EUis  v.  JaneSf  10  (JaL  456.  If  parties  go 
to  issue  upon  general  averments  and  deni^ 
of  title,  anything  that  legally  supports  or  at- 
tacks the  title  is  admissible.  KimbaU  v.  Gear- 
hart,  12  Cal.  50;  Roberts  v.  Chan  Tin  Pen,  23 
Cal.  264.  The  mereproduction  of  a  deed  from 
a  stranger  is  not  sufficient  to  show  either  that 
he  had  title,  or  that  the  grantee  entered  under 
or  holds  in  subordination  to  the  deed.  Wood- 
heck  v.  WMers,  18  Cal.  136.  Where  plaintiff 
based  his  right  to  recover  upon  title  as  evi- 
denced by  the  possession,  in  1850  and  1851,  of 
one  Mondolet,  through  whom  he  claimed,  a 
conveyance  from  Ramirez  to  Mondolet  was 
held  admissible  as  showing  the  extent  and 
boundaries  of  the  premises  of  which  Mondolet 
claimed  possession.  Keane  v.  Cannovan,  21 
Cal.  298.  A  defendant  in  ejectment  cannot 
avail  himself  of  an  equitable  defense,  unless 
he  sets  it  up  with  the  same  particularity  which 
is  observed  in  a  bill  of  equity,  438,  442. 
Doumer  v.  SmUh,  24  Cal.  124.  Hhe  fact  that 
plaintiff  had  brought  another  suit  to  recover 
the  ground  sued  for,  and  had  prosecuted  it  suc- 
cessfully to  final  judgment,  was  held  strong 
evidence  that  he  had  not  abandoned  the  prop- 
erty. Richardson  v.  McNtdty,  24  Cal.  343. 

In  ejectment,  evidence  that  defendants  ob- 
tained possession  of  the  land  by  collusion 
with  one  of  the  plaintiffs,  or  with  one  who 
had  no  right  of  entry,  is  inadmissible.  Depuy 
v.  Williams,  26  Cal.  310.  A  contract  in  writing, 
signed  by  both  plaintiff  and  defendant,  for 
the  sale  and  conveyance  of  the  land  in  dis- 
pute by  plaintiff  to  defendant,  is  admissible  in 
evidence  on  behalf  of  plaintiff,  for  the  pur- 
pose of  proving  that  defendant  obtained  (>os- 
session  from  plaintiff,  and  went  in  under  him. 
Frishie  v.  Price,  27  Cal.  253.  A  patent  to  the 
Western  Pacific  R.  R.  Co.  of  California,  of 
land  granted  to  that  company,  by  Congi-ess,  to 
aid  in  building  its  road,  is  relevant  evidence 
tending  to  prove  the  title  of  the  company  to 
the  land  granted,  in  an  action  of  ejectment 


brought  by  the  company  or  its  grantee,  with- 
out first  proving  that  the  land  is  not  mineral, 
mineral  lands  being  excepted  from  the  patent 
McLaughlin  v.  Powell,  50  CaL  64.  One  claim- 
ing  title  to  property  may],  in  an  action  brought 
by  him  to  quiet  nis  title  against  one  who 
claims  under  a  sheriff's  deed,  executed  on  the 
foreclosure  of  a  mechanic's  lien,  in  which 
foreclosure  he  was  not  a  party,  show  that  no 
mechanic's  lien  existed.  Horn  v.  Jones,  28 
CaL  194.  In  ejectment,  defendant  set  up  in 
his  answer  that  the  lands  were  public  lands 
of  the  United  States,  subject  to  pre-emption, 
and  alle^d  he  was  in  possession  claiming  a 
pre-emption  right;  also  averring  the  necessary  ^ 
facts  to  constitute  that  relation.  On  the  triu 
he  offered  to  prove  by  competent  witnesses 
several  of  the  facts  averred,  and  necessary  to 
establish  his  pre-emption  right;  the  evidence 
was  held  admissible  so  far  as  it  wenl  Tvlor 
V.  Green,  28  Cal.  408.  Oral  testimony,  that 
the  land  in  controversy  is  not  "  swamp  and 
overflowed"  within  the  meaning  of  the  act  of 
Congress,  ceding  the  swamp  and  overflowed 
lan£  within  their  borders  to  the  several 
States,  is  admissible  where  that  fact  is  in 
issue.  KUe  v.  Tubbs,  28  CaL  432;  Zeman  v. 
GriflUh,  27  Cal.  87;  Thornton  v.  Thompson,  28 
CaL  603.  Naked  trespassers  cannot  show  by 
matter  de  hors  a  patent  that  a  Mexican  grant 
was  void.  Hagar  v.  Lucas,  29  CaL  312.  A 
witness  cannot  testify  respecting  a  title 
whether  it  was  good  or  bad  where  it  is  the 
question  to  be_pfi«fled  upon.  Winter  v.  Stock, 
29  CaL  412;  Romilly  v.  James,  6  Taunt  263; 
Kent  V.  Allen,  24  Mo.  106.  Payment  of  taxes 
is  equivocal  and  has  no  value  as  evidence  in 
ejectment  Keajie  v.  Cannovan,  21  CaL  291; 
Davis  V.  Perley,  30  Cal.  635.  A  map  of  the 
United  States  survey,  approved  by  the  Sp- 
veyor-General  of  the  United  States,  which 
designates  a  particular  subdivision  of  land  as 
high  land,  is  not  evidence  tending  to  show 
that  land  was  not  "swamp  and  overflowed," 
as  against  one  claiming  under  the  State. 
Keeran  v.  Griffith,  31  CaL  461.  In  an  action 
to  quiet  title,  proceeding  in  a  case  by  which 
it  appeared  that  plaintiff  had  been  put  in 
possession  under  a  writ  of  restitution,  were 
neld  relevant  to  show  that  he  was  so  out  in 
'  possession.  Brooks  v.  CaMerwood,  34  Cai.  564. 
As  to  support  the  plea  of  abandonment  of 
a  mining  claim,  it  must  appear  from  the  evi- 
dence that  there  was  a  leaving  of  it,  without 
any  intention  of  returning  or  making  any 
further  use  of  it,  so  it  is  competent  for  the  op- 
posite party  to  prove,  in  rebuttal,  any  acta 
explanatory  of  the  leaving  which  tend  to  show 
that  it  was  not  accompanied  with  an  inten- 
tion not  to  return.  Bell  v.  Bedrock,  etc,  Co., 
36  Cal.  214;  BUss  v.  Ellsworth,  36  Cal.  3ia 
When  A.  sues  B.  to  recover  possession  of  land, 
and  relies  on  prior  possession,  he  may  on  the 
trial  introduce  in  evidence  a  judgment  which 
he  recovered  against  C,  before  B. 'sentry,  for 
possession  of  the  same  land,  and  the  acts  of 
the  officer  under  it,  putting  him  in  possession. 
Moon  V.  Rollins,  36  Cal.  333.  Evidence  that 
plaintiff  inclosed  land  when  defendant  was 
residing  on  it,  and  using  it  for  pastnrajge,  is 
not  evidence  of  prior  possession  by  plaintiff. 
Pa^e  v.  O'Brien,  36  Cal.  561.  After  the 
plaintiff  had  introduced  evidence  tending  to 
show  the  actual  possession  of  the  premises  hy 
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one  Cordefl,  and  that  snch  possession  con- 
tinued in  Cordes  to  the  time  of  an  alle^d 
forcible  entry  by  defendant,  a  deed  of  Cordes 
to  plaintiff  was  held  evidence  to  show  that  at 
the  time  of  the  alleged  forcible  entry,  the  ap- 
parent possession  of  Cordes  was  the  posses- 
sion of  plaintiff,  and  evidence  that  one  0*Cal- 
laghan  and  his  grantor  had  actual  exclusive 
and  peaceable  possession  of  the  premises  from 
1854  to  1865,  offered  by  the  defendant,  was 
held  no  evidence  to  show  that  O'Callaghan 
had  actual  possession  in  August,  1866,  the 
time  of  the  alleged  forcible  entry,  which  was 
subsequent  to  0'Callaghan*s  death.  Morgan 
V.  Hifj^gins,  37  Cal.  60,  61.  A  patent  having 
been  issued  long  after  the  commencement  m 
the  action  does  not  tend  to  show  that  the 
plaintiff  was  entitled  to  possession  at  the  time 
the  action  was  brought;  Hestres  v.  Brennan, 
37  CaL  389;  JSac.  S.  B.  v.  Hynes,  50  Cal.  195; 
but  the  error  in  admitting  it  does  no  harm  if 
the  patentee  introduces  m  evidence  a  certifi- 
cate of  purchase  issued  to  him  by  the  United 
States  TOfore  the  action,  for  such  certificate 
is  prima  fack.  evidence  of  title.  Sex.  S.  B.  v. 
Hynes,  50  CaL  195.  Parties  cannot  establish 
title  by  possession  to  land  which  others  have 
inclosed,  by  simply  proving  that  they  told  the 
parties  inclosing  that  they  might  do  so.  It 
must  appear  tmX  they  entereS  by  virtue  of 
such  license.  Mctson  v.  Wolf,  40  Cal.  249. 
The  objection  to  a  deed  offered  in  evidence 
in  an  action  of  ejectment,  that  it  does  not  em- 
brace the  premises  in  controversyj  is  not  well 
taken,  unless  the  deed  shows  on  its  face  that 
it  does  not  embrace  such  premises.  After  a 
deed  is  admitted  in  evidence  in  ejectment,  it 
is  necessary  for  the  party  claiming  under  it  to 
show  that  it  embraces  the  premises.  Wal- 
bridgt  v.  Ellsworth,  44  Cal.  353;  CuUer  v.  Car- 
vthers,  48  Cal.  184;  Hagar  v.  Spect,  48  Cal. 
408.  It  was  held  that  defendant  might  prove 
that  one  Mesa  performed  work  on  ])remises, 
where  the  answer  set  up  that  said  Mesa 
always,  during  his  lifetime,  asserted  title  to 
an  undivided  moiety  of  the  lot.  Lick  v.  Diaz, 
44  Cal.  479. 

In  ejectment,  where  the  question  was  the 
position  of  the  red  line,  or  water  front  of  San 
Francisco,  it  was  held  that  a  diagram  made 
by  the  county  surveyor,  and  believed  by  him 
to  be  correct,  though  not  an  ofiQcial  plat,  was 
admissible.  PeopS  v.  Klumpe,  41  Ual.  263. 
In  an  action  against  Sonoma  County  to  re- 
cover land  claimed  by  the  county  to  have 
been  dedicated  to  public  use,  the  plaintiff  of- 
fered to  prove  by  C.  that  he  haa  been  em- 
ployed by  the  Board  of  Supervisors  to  look 
after  the  fences,  and  keep  them  in  repair,  and 
was  so  engaged  at  the  commencement  of  the 
action;  and  that  in  performing  this  service 
he  was  acting  as  the  servant  of  the  county 
employed  for  that  purpose,  and  it  was  held 
that  the  evidence  was  admissible.  Barry  v. 
Sonoma  County,  43  CaL  217.  Evidence  of  the 
pecuniary  standing  and  ability  of  a  person  is 
competent  on  an  issue  as  to  whether  he  is  in 
equity  the  owner  of  the  land,  the  title  to 
wnich  has  been  taken  in  his  name.  Evidence 
that  certain  persons  control  or  superintend 
real  estate  is  admissible  for  the  purpose  of 
showing  that  such  persons,  in  equity,  own  it, 
althongn  the  legal  title  stands  in  another. 
Hobbs  v.  2)14^,  43  CaL  485. 


If  a  municipal  corporation  is  by  law  allow- 
ed to  sell  its  realty  to  certain  persons,  or  their 
assigns,  and  conveys  to  plaintiff,  who  brings 
ejectment  against  a  stranger  to  the  title,  the 
defendant,  on  the  trial,  will  not  be  allowed  to 
question  the  fact  that  the  plaintiff  was  such 
assignee.    Low  v.  Lewis,  46  CaL  549. 

•Evidence  that  a  party  who  entered  on  land 
was  a  qualified  pre-emptioner,  and  that  he 
entered  upon  it  for  the  purpose  of  pre-empt- 
ing, and  took  the  necessary  steps  to  acquire 
a  pre-emption  right,  is  not  admissible  for  the 
purpose  of  showing  the  good  faith  of  the  pos- 
session of  one  who  entered  upon  the  same 
land  under  a  deed  from  the  pre-emptioner, 
but  who  was  not  qualified  to  pre-empt.  Iburg 
v.  Suanet,  47  Cal.  265. 

A  power  of  attorney  and  a  deed,  made  sub- 
sequently to  the  commencement  of  the  ac- 
tion, were  held  admissible  where  supplemen- 
tal answers  were  filed,  setting  up  the  title 
acquired  through  these  deeds.  Roper  v.  Me- 
Fculden,  48  CaL  348.  On  a  trial  of  an  action 
to  recover  the  possession  of  land,  the  produc- 
tion by  the  plaintiff  of  a  lease  of  the  demand- 
ed premises,  executed  by  him  to  the  defend- 
ant, the  term  of  which  expired  before  the 
commencement  of  the  action,  makes  out  a 
prima  fa^ie  case  of  title  in  the  plaintiff.  Ah' 
hey  Homestead  Assodalion  v.  Willard,  48  Cal. 
614. 

If  one  who  has  obtained  a  certificate  of 
purchase  from  the  State  for  a  part  of  a  thirty- 
sixth  section,  conveys  the  same,  and  tne 
grantee  gives  him  a  mortgage  to  secure  the 
purchase-money,  and  he  assigns  the  mortgage 
and  debt  to  a  third  party,  who  forecloses  and 
obtains  a  sheriff's  deed,  evidence  of  snch  facts 
tends  to  show  that  the  right  which  was  granted 
by  the  State  by  the  certificate  of  purchase, 
vested  in  the  holder  of  the  sheriff's  aeed,  and 
that  he  thereby  became  entitled  to  the  pos- 
session of  the  premises.  Daniels  v.  Henderson^ 
49  Cal.  242.  In  an  action  by  a  wife  to  quiet 
title  to  land  alleged  to  be  her  separate  prop- 
erty, if  her  husband  is  a  party  plaintifi,  and 
she  produces  on  the  trial  a  deed  of  gift  of  the 

Eroperty  made  by  him  to  her,  a  prior  deed  of 
argain  and  sale  to  her  from  a  third  person 
may  be  received  in  evidence  to  complete  the 
chain  of  title.  Branson  v.  CartUhers,  49  Cal. 
374.  The  defendant  in  ejectment  cannot  in- 
troduce evidence  to  show  that  the  title  is  in 
a  third  person,  or  that  the  fee  of  the  land  in 
question  is  in  the  Government  of  the  United 
States,  nor  to  impeach  the  validity  of  a  con- 
veyance to  plaintiff  collaterally  as  against 
third  persons.  Winans  v.  Christy,  4  Cal.  70. 
The  rule  that  a  defendant  who  is  a  mere  tres- 
passer cannot  justify  his  act  by  showing  the 
true  title  to  be  outstanding  in  a  third  person, 
applies  only  to  a  case  where  the  title  of  such 
third  person  is  superior  or  better  than  that  of 
the  plaintiff,  or  adverse  thereto,  and  it  has  no 
application  in  a  case  where  such  outstanding 
title  was  derived  from  the  plaintiff.  Dyson  v. 
BradsJiaw,  23  Cal.  536. 

Slander,  461.  In  an  action  for  slander, 
proof  that  the  slanderous  words  were  repeated 
after  the  action  was  commenced  is  admissible 
to  show  malice.  Norris  v.  Elliott,  39  CaL  74. 

Trespass.  The  plaintiff,  in  an  action  quare 
elausum  /regit,   may  prove   several   distinct 
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trespafises  committed  at  varioius  times,  if  in 
his  complaint  he  alleges  the  time  of  one  tres- 
pass, and  that  others  were  afterwards  com- 
mitted. Brady  v.  Bronson,  45  CaL  640. 

Work  and  labor.  In  an  action  to  recover 
thQ  value  of  services,  and  work  and  lahor  per- 
formed under  a  contract,  the  plainti^  has  the 
right  to  prove  the  value  of  the  services  of  an 
assistant  employed  by  him,  and  who  per- 
formed the  same  work  plaintifif  contracted  to 
do,  unless  it  appears  by  the  nature  or  terms 
of  the  employment  that  the  services  of  a  par- 
ticular person  were  contracts  for,  and  that 
no  other  person  could,  under  the  contract,  fill 
the  place  of  the  employ^.  Leet  v.  Wilson,  24 
Cal.  399.  If  in  a  counter-claim  nothing  is 
alleged  as  the  ground  of  it  except  neglect, 
evidence  of  acts  of  positive  misconduct  and 
disobedience  is  not  admissible.  Stoddard  v. 
TreadmU,  26  CaL  305. 

In  an  action  against  a  corporation  to  recover 
on  a  quantum  meruit  for  services  performed, 
the  situation^  of  the  parties  at  the  time  and 
the  relation,  if  any,  in  which  they  stood,  of  a 
business  character  or  otherwise,  are  relative 
and  material  circumstances.  A  by-law  of  the 
company,  to  the  efTect  that  directors  should 


receive  no  compensation  for  serrioes  as  di- 
rectors, though  traveling  expenses  might  be 
audited  and  paid,  is  relevant  where  a  di- 
rector sues  for  services.  Barstow  v.  City  R. 
R,  Go,,  42  CaL  465.  An  instruction  that 
when  a  servant  has  been  employed  at  a 
stated  rate  of  wages,  in  a  hotel  in  another 
State,  and  the  hotel  business  has  been  broken 
np^  and  closed,  and  the  servant  paid  up  and 
discharged,  and  two  months  aiterwaras  the 
same  servant  comes  and  resides  with  her  for- 
mer employer,  as  a  house-servant  on  a  fonn, 
this  is  not  evidence  of  a  continuing  contract 
of  hiring  at  the  former  rate  of  wages,  was  held 
proper.  Reed  v.  Swift,  45  Cal.  256.  Evidence 
of  a  special  contract  to  pay  a  sum  certain  for 
services,  may  be  received  upon  a  complaint 
upon  a  quantum  meruit,  as  tending  to  show  the 
value  of  the  services.  Friermuih  v.  FntrrnxUk, 
46  Cal.  42;  and  see  1868-9,  and  notes,  ante.  In 
an  action  by  a  physician,  etc,  for  attendance 
on  persons  wounded  in  a  railroad  collision  and 

E laced  in  a  private  hospital,  evidence  on  be- 
alf  of  defendant  of  the  usual  and  customary 
charge  in  this  State  for  necessary  medical  at- 
tendance, etc,  upon  patients  in  hospitals  re- 
ceived for  treatment  of  wounds,  is  irrelevant 
Trenor  v.  C.  P.  jB.  jR.  Co.,  50  CaL  222. 


TITLE  n. 

OP  THE  KINDS  AND  DEGREES  OP  EVIDENCE. 

Chapter    I.  Knowledge  of  the  Court 1875 

II.  Witnesses 1878-1884 

III.  Writings 1887-1951 

IV.  Material  Objects  Presented  to  the  Senses  other  than 

Writings 1954 

V.  Indirect  Evidence 1957-1963 

VI.  Indispensable  Evidence 1967-1974 

VII.  Conclusive  and  Unanswerable  Evidence 1978 


CHAPTEB  I. 

KNOWLEDGE  OF  THE  COUBT. 

Section  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true. 

Specification  of  snch  facts. 

1875.  Courts  take  judicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases^  and  of  all  legal 
expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative^  executive,  and 
judicial  departments  of  this  State  and  of  the  United  States; 

4.  T^ie  seals  of  all  the  courts  of  this  State  and  of  the  United  States; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office 
of  the  principal  officers  of  government  in  the  legislative,  executive,  and 
judicial  departments  of  this  State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  State  or  sovereign 
recognized  by  the  executive  power  of  the  United  States; 
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7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction^  and  of 
notaries  public; 

8.  The  laws  of  natare,  the  measure  of  time,  and  the  geographical  divis- 
ions and  political  histoiy  of  the  world. 

In  all  these  cases  the  coart  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference. 

the  principal  officers  of  state,  heads  of  depart- 
ments, foreign  ministers,  United  States 
senators,  marshals,  sheriffs,  and  the  like,  and 
of  the  genuineness  of  their  signatures;  and 
that  the  courts  ought  to  go  so  far  as  to  take 
notice  who  filled  the  various  county  offices 
within  their  jurisdiction,  and  the  genuineness 
of  those  officers'  si^atures.  Weatherbee  v.  Dunn. 
32  Cal.  108.  Also,  that  courts  took  judicial 
notice  of  the  official  character  of  justices  of 
the  peace  in  their  own  States.  Edey.  Johnson, 
15  CaL  53. 

Laws  of  nature,  etc.  In  People  y.  Smith, 
1  Cal.  13,  the  court  took  judicial  notice  that 
Napa  Valley  is  in  the  State  of  California; 
affirmed  in  Brummagim  v.  Bradshato,  39  Cal. 
40,  in  which  case  the  court  took  judicial 
notice  that  the  Potrero,  in  1850,  was  separated 
from  the  city  of  San  Francisco  only  oy  Mis- 
sion Greek  and  Bay,  and  that  it  was  then  a 
portion  of  the  city,  divided  into  lots,  hlocks, 
and  streets.  In  U,  S.  v.  **La  Vengeance,*^  3 
Dall.  297,  the  court  took  judicial  notice  of 
the  geographical  position  of  Sandy  Hook.  In 
''The  Apollon,"  9  Wheat.  374,  the  court  held 
that  it  was  bound  to  take  notice  of  public 
facts  and  geographical  positions;  and  in  Pey- 
nmx  V.  Howard,  7  Pet.  324,  judicial  notice 
was  taken  of  the  position  of  the  city  of  New 
Orleans,  and  whether  the  tide  ebbed  and  flowed 
there;  and  see  /nrtn  v.  Fhillipet  5  CaL  147. 


XbigUsh  words,  etc.  ** Squatter  Riot," 
Clarke  y.  Fitch,  41  Cal.  477.  *» Fence  pole," 
Baker  v.  Hope,  49  CaL  598. 

"Wliatever  is  establiahed  by  law.  Dis- 
tricts of  District  Courts:  People  y.  Bobituon, 
17  Cal.  371.  Terms  thereof:  TalbeH  v.  Hop- 
per, 42  Cal.  400;  Boggs  v.  Clarke,  37  CaL  241. 
The  court  decides  as  to  whether  a  statute  is 
correctly  published.  Sherman  v.  Storey,  30 
CaL  253.  But  the  Supreme  Court  decided 
before  the  Code  that  it  did  not  take  judicial 
notice  of  the  rules  of  the  District  Courts. 
Cutter  V.  Caruthers,  48  CaL  183. 

• 

Acts  of  the  legislative,  ezeoatlve,  and 
Jndicial  departments,  eto.  Acts  of  Con- 
gress: SejMpie  V.  Hagar,  27  CaL  167.  Act  of 
the  State  Legislature:  People  v.  Burt,  43  CaL 
560.  But  before  the  Code  it  was  held  that 
the  State  District  Courts  were  not  bound  to 
take  notice  of  the  pendency  of  proceedings 
for  confirmation  of  a  grant  in  tne  Federal 
courts.  Vassault  v.  SeUz,  31  CaL  229.  Nor  of 
private  acts  of  the  Legislature.  EUis  y.  East' 
man,  32  Cal.  449. 

Patent,  si^ed  bv  the  President  and  sealed 
with  the  seal  of  tlie  United  States,  will  be 
taken  judicial  notice  of.  Tount  v.  Howell,  14 
CaL  467;  PaUerson  v.  Winn,  5  Peters,  232. 

Accession  to  ofBce,  etc.,  of  principal 
offloeis,  etc.  Before  the  Code  it  was  held 
that  courts  would  take  notice  of  who  were 


Books  and  doonments,  1936. 


CHAPTEB  II. 

WITNESSES. 


Sec.  1878.  Witnesses  defined. 

1879.  All  persons  capable  of  perception 

and  communication  may  be  wit- 
nesses. 

1880.  Persons  who  cannot  testify. 


Sec.  1881.  Persons  in  certain  relations  to  par- 
ties prohibited. 

1882.  When  privileged  persons  must  tes- 

tify.    [Repealed.] 

1883.  Judge  or  a  juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 


1878.  A  witness  is  a  person  whose  declaration  under  oath  is  received  as 
evidence  for  anypurpose,  whether  snch  declaration  be  made  on  oral  exam- 
ination^ or  by  deposition  or  affidavit. 

• 

1879.  (391.)  Ail  persons,  without  exception,  otherwise  than  is  specified 
in  the  next  two  sections,  who,  having  organs  of  sense,  can  perceive,  and, 
perceiving,  can  make  known  their  perceptions  to  others,  may  be  wit- 
nesses. Therefore,  neither  parties  nor  other  persons  who  have  an  interest 
in  the  event  of  an  action  or  proceeding  are  excladed;  nor  those  who  have 
been  convicted  of  crime;  nor  persons  on  account  of  their  opinions  on 
matters  of  religious  belief;  although,  in  every  case  the  credibility  of  the 
witness  may  be  drawn  in  question,  as  provided  in  section  1847. 
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Competency.  It  was  held  that  a  foreigner  eluded  in  any  case  on  account  of  nationality 
was  not  disqualified  by  the  mere  fact  that  he  or  color.  People  v.  MeOuirej  45  Cal.  57.  An 
did  not,  when  first  produced,  understand  the  attorney  of  record  who  is  a  witness  in  a  cause 
meaning  of  the  word  obligation,  as  applied  may  sum  it  up  before  the  court  orjury.  Cran- 
io an  oath.  The  section  follows  the  lourth  Bon  v.  Caruthers^  49  CaL  382.  But  see  the 
section  of  the  first  article  of  the  Constitution,  rules  of  the  District  Courts  as  to  asking  leave 
as  to  matters  of  religious  belief.  FuUer  ▼.  to  do  this. 
Fuller^  17  CaL  612.    No  witness  can  be  ex- 

1880.  (394.)  The  following  persons  cannot  be  witnesses : 
^\         1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for 

examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of 
relating  them  truly; 

3.  Parties  to  an  action  or  proceeding,  or  in  whose  behalf  an  action  or 
proceeding  is  prosecuted,  against  an  executor  or  an  administrator,  upon  a 
claim  or  demand  against  the  estate  of  the  deceased.    [Approved  March  24; 

effect  July  1,  1874.] 

Children.    There  is  no  precise  age  within  moved  u^n  their  examination  by  the  court, 

which  children  are  excluded.     It  is  essential  or  under  its  direction,  in  its  presence  and  in 

that  they  should  possess  sufficient  intelligence  the  presence  of  the  parties,  oefore  they  can 

to  receive  just  impressions  of  the  facts  re-  be  sworn.  People  v.  iernal,  10  Cal.  67;  Com- 

specting  which  they  are  examined,  sufficient  monweaUh  v.  Hutchinson,  10  Mass.  22.5;  Jack- 

capacity  to  relate  them  correctly,  and  suffi-  son  v.  Oridley^  18  John.  104;  Den  v.  Vanekct, 

cient  instruction  to  appreciate  the  nature  and  2  Southard,  589;  Rex  v.  WilHanu,  7  Car.  & 

obligation  of  an  oath.     It  is  for  the  court  to  Payne,  320;  1  East,  P.  C.  442. 
decide  the  question  of  their  competency,  when 

they  are  offered- as  witnesses,  2102.     If  over  Parties  to  an  action,  etc.    This  applies 

fourteen  years  of  age,  the  presumption  is  that  not  only  to  parties  who  have  an  interest  ad- 

they  possess  the  requisite  Knowledge  and  un-  verse  to  the  estate,  but  to  all  nominal  parties 

derstandin^;  but  ii  under  that  age,  the  pre-  to  the  action.    Blood  v.  Fairbanks,  50  CaL 

sumption  is  otherwise,  and  it  must  be  re-  420. 

1881.  (396,  396,  397,  398,  399.)  There  are  particular  relations  in  which 
it  is  the  policy  of  the  law  to  encourage  coDfidence  and  to  preserve  it  invio- 
late; therefore,  a  person  cannot  be  examined  as  a  witness  in  the  following 
cases : 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  without  her 
consent,  nor  a  wife  for  or  against  her  husband,  without  his  consent;  nor  can 
either,  during  the  marriage  or  afterwards,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to  the  other  dar- 
ing the  marriage;  but  this  exception  does  not  apply  to  a  civil  action  or 
proceeding  by  one  against  the  other,  nor  to  a  criminal  action  or  proceed- 
ing for  a  crime  committed  by  one  against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined 
as  to  any  communication  made  by  the  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  professional  employment; 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  mak- 
ing the  confession,  be  examined  as  to  any  confession  made  to  him  in  his 
professional  character  in  the  course  of  discipline  enjoined  by  the  church 
to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to  any  information  acquired  in 
attending  the  patient  which  was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient; 

6.  A  public  officer  cannot  be  examined  as  to  communications  made  to 
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him  in  official  confidence,  when  the  public  interests  would  suffer  by  the 
disclosure. 


Attorney.  The  above  doctrine  was  affirmed 
in  Landsberger  v.  Oorham,  5  Cal.  460.  But 
statements  made  by  the  client,  to  other  per- 
sons, or  by  other  persons  to  him,  in  the  attor- 
ney's presence,  are  not  privileged,  and  the  at- 
torney is  bound  to  disclose  them.  Oallagher  v. 
WilUamaonf  23  Cal.  331.  If  it  appears  by  ex- 
traneous evidence,  or  from  the  very  nature  of 
the  transaction,  that  confidence  was  not,  and 
{on  the  maxims  bv  which  human  nature  was  or- 
dinarily governed)  could  not  have  been  con- 
templated, then  the  fact  may  be  proved  by 
the  testimony  of  the  attorney.  Hager  v.  Shxnd- 
ler,  29  CaL  63;  Oower  v.  Ernery,  18  Maine,  82. 
If  a  client,  pending  the  relation,  communi- 
cates to  his  attorney  a  fact  foreign  to  the  ob- 
ject for  which  the  attorney  was  retained,  the 
coiAmunication  is  not  privileged,  where  the 
attorney  is  a  party  to  the  transaction;  espe- 
cially if  it  is  a  fraud  or  fraudulent  transaction, 


whether  aware  of  the  fraudulent  intention  or 
not.  Hager  v.  Shindler,  29  CaL  63.  ^n  attor- 
ney must  state  by  whom  he  was  employed. 
SaUerlee  v.  BUss,  36  CaL  607;  Chirac  v.  Bern- 
ieker,  11  Wheat  280;  1  Greenl.  Ev.,  Sec.  245; 
Qower  v.  Emeryy  18  Me.  82;  Brown  v.  Payaon, 
6  N.  H.  448;  Beckwiih  v.  Benner,  6  Car.  &  P. 
681.  The  rule  given  in  the  section  has  a  ten- 
dency to  prevent  the  full  disclosure  of  the 
truth,  and  ought  to  be  strictly  construed. 
SaUerlee  v.  Bliss,  36  Cal.  607;  Foster  v.  Hallj 
12  Pick.  90;  Oowery.  Emery,  18  Me.  82.  When 
the  attorney  -  witness  was  unable  to  state 
whether  admissions  were  made  to  him  as  coun- 
sel of  an  accused  person,  or  whilst  the  latter 
was  under  examination  as  a  witness  in  his  own 
behalf,  it  was  held  that  the  court  should  have 
excluded  the  testimony  of  its  own  motion. 
The  accused  should  have  had  the  benefit  of 
the  doubt  People  v.  Atkinson,  40  CaL  286. 


1883.  (400.)  The  judge  himself,  or  any  juror,  may  be  called  as  a  witness 
by  either  party;  but  in  such  case  it  is  iu  the  discretion  of  the  court  or 
judge  to  order  the  trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge  or  jury. 


Judge.  When  a  justice  before  whom  a  suit 
is  pending  is  a  witness,  it  is  proper  to  transfer 
it,  833.    J)avis  v.  Oallen,  2  CaL  360. 


Juror.  Although  a  juror  is  not  disqualified 
to  become  a  witness 
juryman  from  impeac 
affidavit,  657.    People 


1884.  (401.)  When  a  witness  does  not  understand  and  speak  the  Eng- 
lish language,  an  interpreter  must  be  sworn  to  interpret  for  him.  Any 
person,  a  resident  of  the  proper  county,  may  be  summoned  by  any  court 
or  judge  to  appear  before  such  court  or  judge  to  act  as  interpreter  in  any 
action  or  proceeding.  The  summons  must  be  served  and  returned  in  like 
manner  as  a  subpoena.  Any  person  so  summoned  who  fails  to  attend  at 
the  time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

SnbpoBna,  1985  et  seq. 
Contempt,  1209,  1219. 

.     CHAPTER  m. 

WKITINGS. 

Abticle     I.  Writings  in  General 1887-1889 

IL  Public  Writings 1892-1926 

III,  Private  Writings 1929-1951 


ARTICLE  I. 

writings  in  general. 


Section  1887.  Writings,  public  or  private. 

1888.  Public  writings  demied. 

1889.  All  others  private. 


1887,  Writings  are  of  two  kinds : 

1.  Public;  and, 

2.  Private. 
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§§1888-1893 


Public  Writings. 


[Paet  IV,  Title  II, 


1888.  Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authority, 
of  official  bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial, 
and  executive,  whether  of  this  State,  of  the  United  States,  of  a  sister 
State,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private  writings. 

1889.  All  other  writings  are  private. 


AETICLE  n. 


PUBLIC     WBITINaS. 


Sec.  1802. 

1893. 

1894. 
1895. 
1896. 
1897. 
1898. 
1899. 
1900. 

1901. 

1902. 

1903. 

1904. 
1905. 

1906. 

1907. 
1908. 

1909. 


Every  citizen  entitled  to  inspect 
and  copy  public  writings. 

Public  omcers  bound  to  give  cop- 
ies. 

Four  kinds  of  public  writings. 

Laws,  written  or  unwritten. 

Written  laws  defined. 

Constitution  and  statutes. 

Public  and  private  statutes  defined. 

Unwritten  law  defined. 

Books  containing  laws  presumed 
to  be  correct. 

Public  seal  authenticates  a  law  or 
document. 

Other  evidence  'of  laws  of  other 
States. 

Recitals  in  statutes,  how  far  evi- 
dence. 

Judicial  record  defined. 

Record,  how  authenticated  as  evi- 
dence. 

Record  of  a  foreign  country,  how 
authenticated. 

Oral  evidence  of  a  foreign  record. 

£ffect  of  a  judgment  upon  rights 
in  various  cases. 

Effect  of   other  judicial  orders, 
when  conclusive. 


Sec.  1910. 

1911. 

1912. 

1913. 
1914. 
1915. 
1916. 
1917. 

1918. 

1919. 

1920. 

1921. 

1922. 
1923. 

1924. 

1925. 

1926. 


Where  parties  are  to  be  deemed 
the  same. 

What  deemed  adjudged  in  a  judg- 
ment. 

Where  sureties  bound,  principal  is 
also. 

Record  of  another  State,  its  effect 

Record  of  a  court  of  admiralty. 

Effect  of  a  foreign  judgment. 

Manner  of  impeacning  a  record. 

The  jurisdiction  necessary  in  a 
judgment. 

Manner  of  proving  other  official 
documents. 

Public  record  of  private  writing 
evidence. 

Entries  in  official  books  primary 
[prima  facie]  evidence. 

Justice*8  judgment  in  other  States, 
how  proved- 

Same. 

Contents  of  other  ofldcial  certifi- 
cates. 

Provisions  in  relation  to  States  ap- 
ply to  Territories. 

Certificates  of  purchase  primaiy 
evidence  of  ownership. 

Entries  made  by  officers  or  boards 
primary  [prima  facie"]  evidence. 


1892.  Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public 
writing  of  this  State,  except  as  otherwise  expressly  provided  by  statute. 


InspeotioD.  The  public  records,  and  other 
matters,  in  the  office  of  any  officer,  are  at  all 
times,  during  office  hours,  open  to  the  in- 
spection of  any  citizen  of  this  State.  In  all 
actions  for  divorce,  the  pleadings  and  the  tes- 
timony taken  and  filed  m  said  actions,  shall 
not  be  bv  the  clerk  with  whom  the  same  is 
filed,  or  the  referee  before  whom  the  testimony 
is  taken,  made  public,  nor  shall  the  same  be 
allowed  to  be  inspected  by  any  person  except 


the  parties  that  may  be  interested,  or  the  at- 
torneys to  the  action,  or  by  an  order  of  the 
court' in  which  the  action  is  pendinfi;;  a  copy 
of  said  order  must  be  filed  wit n  the  clerk.  In 
cases  of  attachment,  the  clerk  of  the  court 
^ith  whom  the  complaint  is  filed  shall  not 
make  public  the  fact  of  the  filing  of  such  com- 
plaint, or  of  the  issuing  of  such  attachment, 
until  after  the  filing  of  return  of  service  of 
attachment.  Pol  C.  1032. 


1893.  Every  public  officer  having  the  custody  of  a  public  writing,  which 
a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on  demand,  a  cer- 
tified copy  of  it,  on  payment  of  the  legal  fees  therefor,  and  such  copy  is 
admissible  as  evidence  in  like  cases  and  with  like  effect  as  the  original 

writing,       [Approved  March  24;  efTect  July  1,  1874.  ] 
1892  n. 
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Chap.  Ill,  Art.  IL]  PubLIO  WRITINGS.  §§  1894-1904 

1894.  Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private  writings. 

1895.  Laws,  whether  organic  or  ordinary,  are  either  written  or  un- 
written. 

1896.  A  written  law  is  that  which  is  promulgated  in  writing,  and  of 
which  a  record  is  in  existence. 

1897.  The  organic  law  is  the  constitution  of  government,  and  is  alto- 
gether written.  Other  written  laws  are  denominated  statutes.  The 
written  law  of  this  State  is  therefore  contained  in  its  Constitution  and 
statutes,  and  in  the  Constitution  and  statutes  of  the  United  States. 

1898.  Statutes  are  public  or  private.  A  private  statute  is  one  which 
concerns  only  certain  designated  individuals,  and  affects  only  their  private 
rights.  All  other  statutes  are  public,  in  which  are  included  statutes 
creating  or  affecting  corporations. 

1899.  Unwntten  law  is  the  law  not  promulgated  and  recorded,  as  men- 
tioned in  section  1896,  but  which  is,  nevertheless,  observed  and  admin- 
istered in  the  courts  of  the  country.  It  has  no  certain  repository,  but  is 
collected  from  the  reports  of  the  decisions  of  the  courts,  and  the  treatises 
of  learned  men. 

1900.  (453.)  Books  printed  or  published  under  the  authority  of  a  sister 
State  or  foreign  country,  and  purporting  to  contain  the  statutes,  code,  or 
other  written  law  of  such  State  or  country,  or  proved  to  be  commonly 
admitted  in  the  tribunals  of  such  State  or  country  as  evidence  of  the 
written  law  thereof,  are  admissible  in  this  State  as  evidence  of  such  law. 

Hlatorloal  books,  etc.,  1936;  and  see  1963,  ss.  35-6. 
Slater  State,  includes  United  States,  1924. 

1901.  A  copy  of  the  written  law  or  other  public  writing  of  any  State  or 
country,  attested  by  the  certificate  of  the  officer  having  charge  of  the 
original,  under  the  public  seal  of  the  State  or  country,  is  admissible  as 

evidence  of  such  law  or  writing.     [Approved  March  24;  effect  July  1,  1874.] 
Certifioate,  1923. 

1902.  The  oral  testimony  of  witnesses  skilled  therein  is  admissible  as 
evidence  of  the  unwritten  law  of  a  sister  State  or  foreign  country,  as  are 
also  printed  and  published  books  of  reports  of  decisions  of  the  courts  of 
such  State  or  country,  or  proved  to  be  commonly  admitted  in  such  courts. 

Books,  1963,  88.  35-6. 

Sister  State,  includes  United  States,  1924. 

1908.  The  recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  recited  for  the  purpose  of  carrying  it  into  effect,  but  no  further. 
The  recitals  in  a  private  statute  are  conclusive  evidence  between  parties 
who  claim  under  its  provisions,  but  no  further. 

1904.  A  judicial  record  is  the  record  or  official  entry  of  the  proceedings 
in  a  court  of  justice,  or  of  the  official  act  of  a  judicial  officer,  in  an  action 
or  special  proceeding. 
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§§  1905-1907 


Public  Writings, 


[Part  IV,  Title  II, 


Execution  book  is  evidence  of  the  con- 
tents of  originals,  683. 

Judgment-roll,  670.     Where  on   snit  for 

goods  sold  and  delivered,  defendant  pleads 
is  discharge  in  insolvency,  he  can  oner  in 


evidence  certified  copies  of  the  decree,  and  of 
each  of  the  papers  composing  the  record  of 
the  insolvent  proceedings  separately^  and  these 
papers  need  not  all  be  attached  together,  and 
the  whole  certified  as  one  record.  Ooldttone 
V.  Davidwn,  18  Cal.  41. 


1905.  (449,  450.)  A  judicial  record  of  this  State,  or  of  the  United 
States,  may  be  proved  by  the  production  of  the  original,  or  by  a  copy 
thereof,  certified  by  the  clerk  or  other  person  having  the  legal  custody 
thereof.  That  of  a  sister  State  may  be  proved  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal, 
together  with  a  certificate  of  the  chief  judge  or  presiding  magistrate,  that 
the  attestation  is  in  due  form. 


Judicial  recordfl  of  Btatea,  etc.  Appoint- 
ment of  executor  or  administrator,  1429.  Full 
^aith  and  credit  shall  be  eiven  in  each  State 
to  the  public  acts,  recoras  and  judicial  pro- 
ceedings of  every  other  State;  and  the  Con- 
gress may  by  general  laws  prescribe  the  man- 
ner in  which  suc^  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof. 
U.  S.  Cmst.,  Art.  IV,  S.  1;  and  see  U,  S.  Rev, 
Stats.  905.  Under  the  act  of  Congress  of  May 
26,  1790,  an  exemplification  of  a  judgment 
of  the  Court  of  Common  Pleas  of  tne  city  of 
New  York,  attested  by  the  clerk  under  the 
seal  of  the  court,  and  the  presiding  judge  cer- 
tifying that  the  attestation  is  in  due  form  of 
law,  was  held  sufficient,  llwmpson  v.  Man- 
row,  1  Cal.  428.  Under  the  provisions  of  the 
above  section  of  the  Constitution  of  the 
United  States,  it  is  competent  for  Congress  to 
prescribe  the  manner  in  which  the  public  acts, 
records  and  judicial  proceedings  of  the  several 
States  shall  be  proved,  and  the  effect  thereof. 
While  it  is  clear  that  a  Legislature  of  a  State 
could  not  require  a  greater  amount  of  proof 
than  that  prescribed  by  act  of  Congress,  it 
would  seem  clear  that  a  statute  of  a  State 
may  require  less,  and  that  such  an  act  would 


not  be  in  derogation  of  the  Constitution  of  the 
United  States.  Parke  v.  WiUiams,  7  Cal.  249. 
Under  the  act  of  Congress  it  is  only  necessary 
that  the  certificate  should  state  the  main 
facts  which  are  made  necessary  by  the  act, 
when  the  offices  of  judge  and  derk  are  both 
vested  in  one  person. 

A  certificate  of  the  proceeding  of  the  Sur- 
rogate's Court  of  New  York,  which  states  that 
A.  W.  Bradford  is  surrogate  of  the  city  and 
county  of  New  York,  and  acting  clerk  m  the 
Surrogate's  Court;  that  he  has  compared  the 
transcript  of  the  papers  with  the  original 
records  in  the  matter  of  the  estate  of  William 
Young,  and  finds  the  same  to  be  correct,  and 
a  true  copy  of  all  the  proceedings;  and  that 
the  certincate  is  in  due  form  of  law.  In  tes- 
timony whereof  he  sets  his  hand  and  affixes 
his  seal  of  office,  is  sufficient.  Low  v.  Burrmn, 
12  Cal.  181. 

Seal  necessary  to  the  authentication  of  a 
copy  of  a  record  or  other  proceeding  of  a  court, 
or  of  an  officer  thereof,  or  of  a  copv  of  a 
document  on  file  in  the  office  of  a  clerk,  162, 

s.  a 

Certifloate,  1923. 


1906.  A  judicial  record  of  a  foreign  country  may  be  proved  by  the 
attestation  of  the  clerk,  with  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  or  of  the  legal  keeper  of  the  record,  with  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the  attestation  is 
the  clerk  of  the  court  or  the  legal  keeper  of  the  record,  and,  in  either 
case,  that  the  signature  of  such  person  is  genuine,  and  that  the  attesta- 
tion is  in  due  form.  The  signature  of  the  chief  judge  or  presiding  mag- 
istrate must  be  authenticated  by  the  certificate  of  the  minister  or  embas- 
sador, or  a  consul,  vice-consul,  or  consular  agent  of  the  United  States  in 

such  foreign  country.      [Approved  March  24;  effect  July  1,  1874.  ] 

Certificate,  1923.  tion  in  some  form  recognized  hy  law  cannot 

Foreign  judicial  record.  A  foreign  judg-  he  given  in  evidence.  lotmg  v.  iosenbaum,  39 
ment  without  a  statement  of  the  cause  of  ac-     CaL  654. 

1907.  (452.)  A  copy  of  the  judicial  record  of  a  foreign  country  is  also 
admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the 
original,  and  is  an  exact  transcript  of  the  whole  of  it;  i 
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2.  That  Bucli  original  was  in  tlie  custody  of  the  clerk  of  the  court  or 
other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the 
seal  of  the  court  where  the  record  remains,  if  it  be  the  record  of  a  court; 
or  if  there  be  no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  sig- 
nature of  the  legal  keeper  of  the  original. 

See  1906  n. 
Certffioate,  1923. 

1908.  The  effect  of  a  judgment  or  final  order  in  an  action  or  special 
proceeding  before  a  court  or  judge  of  this  State,  or  of  the  United  States, 
having  jurisdiction  to  pronounce  the  judgment  or  order,  is  as  follows : 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in  respect 
to  the  probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent, 
or  in  respect  to  the  personal,  political,  or  legal  condition  or  relation  of  a 
particular  person,  the  judgment  or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will,  or  administration,  or  the  condition  or  relation  of  the 
person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter 
directly  adjudged,  conclusive  between  the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title  and  in  the 
same  capacity,  provided  they  have  notice,  actual  or  constructive,  of  the 
pendency  of  the  action  or  proceeding.     [Approved  March  24;  effect  July  1,  1874.] 

Judgment  or  final  order.  There  must  be  Bostie  v.  Love,  16  Cal.  72;  Fagg  v.  Clements, 
a  judgment  or  final  order.  Miller  v.  Van  Tas-  16  CaL  389;  Mulford  v.  EatudiUo,  23  Cal.  101; 
gel,  24  CaL  466;  Boggs  v.  Clark,  37  Cal.  238.  Wilson  v.  Broder,  24  CaL  190;  Peckv.  Strauss, 
A  dismissal  of  the  action  is  a  final  decision  o/  33  Cal.  683;  JIahn  v.  Kelly,  34  CaL  402; 
the  action,  though  it  may  not  be  of  the  rights  Sharp  v.  Lumley,  34  Cal.  615;  Sharp  v.  Brun- 
of  the  parties.  Leese  v.  Sherwood,  21  Cal.  164.  nings,  35  Cal.  628;  Quivey  v.  Porter,  37  CaL 
The  doctrine  of  res  adjudicata  does  not  apply  462;  Chabot  v.  Tucker,  39  CaL  439;  Gambette 
to  motions  /or  alias  writs,  or  motions  for  or-  v.  Brock,  41  Cal.  82;  Truman  v.  Robinson,  44 
ders  requiring  a  sheriff  to  execute  a  writ.  CaL  623;  Jones  y.  Oillis,  45  CaL  543;  Rogers 
Ford  V.  Doyle,  44  Cal.  635.  See  note  p.  617,  v.  Druffel,  46  CaL  656;  Drake  v.  Duvenick,  45 
**MaUers  directly  adjudged."  The  records  of  CaL  455;  Breeze,  v.  Ayres,  49  Cal.  208.  But 
the  Board  of  Supervisors  of  San  Francisco  this  does  not  apply  to  judgments,  etc.,  of  in- 
concerning  the  publication  of  notices  of  the  ferior  courts;  tne  facts  giving  jurisdiction 
award  of  contracts  for  street  improvements  must  be  shown.  Rowley  v.  Howard,  23  CaL 
cannot  be  contradicted  by  parol  evidence.  404;  Jolley  v.  FoUz,  34  Cal.  326;  Comstock  v. 
Dorland  v.  McQlynn,  47  CaL  48.  Breed,  12  Cal.  286.     At  law  the  validity  of  a 

Estoppel,  pleading  or  giving  in  evidence.  Judgment  can  be  nut  in  ttsue  by  the  plea  of 

iti7^J:JrXL\i^A'l  8*»*"5*"'»^«*'»"*'^'  „„;  li^i  record  only,  and  if  on  inspection  it 

n '1^  9^«^  "^    n     P^«t-  ^^«^If  «J-  turns  out  that  the  plea  is  not  truCthere  is 

^-7^  ^i^*^  ^'  ^"""Z^'  ^"^^^^  i^P-!*  an  end  of  the  controversy.     CoU  y.  Sheldon, 

^ri.JU^'fV^J^A^^^'^p^'^l  ^"^  P^n  '  '  1  Tvler,  Vermont,  300;  St.  Albans  v.  Bush,  4 

It  may  be  put  m  evidence.  Flandreau  v  Dow^  y ^  -^  ' Huniingtok  v.  CharloUe,  15  VermoAt, 

V'   u  ^*^'  ?f '  ^-'"^  y.  Thurston,  41  Cal.  ^    g^             ^^^^  22  Maine,  128;  Anderson 

f\   «9i    *^wi!?''''\'^-  /7^'^  % ^r'*  ^     V.  Anderson,  8  Ohio  108;  Cooky,  Darling,  18 
CaL  621.     Whether  pleaded  or  not,  it  must     ^^  ^^^    ^^      ^^,,^  » 3^  Conn.  190;  MilU 

be  Prov^l  m  evidence^  People  v.  De  la  Guerra,  ^  ^  ^        ^  ^^\  Carpentier  v!  Oak- 

^iVF\  SV^ W   ^""""ifc"^  ^^^^  fanrf,  loCaL   445;    HamiltoTy.    Wright,  4 

suit.  A.  Jf.  v.  A.  y,  W,  W.,  39  Lai.  4»2.  Hawkes,  283;  FarreU  v.  Underwood,  2  Dev. 

Joilfldiction,  and  collateral  attacks,  1917.  Law  K.   114;   Dysony,  Wood,  SB.  &  C.  451; 

Validity  of  judgment  when  founded  on  de-  Westbrooky.Douglass,2lBATh.^Z;  Gardiner y, 

fective  service  by  publication,  412  and  notes.  Buckbee,  3  Cow.  120;  Dobyy,  Brown,  1  Comst. 

Unless  it  appears  affirmatively  on  the  face  of  71,    75;    Posson    v.  Brown,  11   Johns.   166; 

the  recx)rd  that  the  court  had  no  jurisdiction,  Boomer  v.    Laine,    10  Wend.  527;   Dygert  v. 

the  judgment  or  fiii^  order  cannot  be  collater-  Coppemoll,  13  Johns.  210;   McLean  y.  Hun- 

ally  attackecL     WhUweU  v.  Barbier,  5  CaL  64;  garin,  13  Johns.   184;  and  BHntnall  v.  Foster, 

Dorente  v.  Sullivan,  7  CaL  279;  Chud  v.  El  7  Wend.  105.     But  a  judgment  of  a  District 

Dorado  Co,,  12  CaL  133;  Markley  v.  Rand,  12  Court,  founded  upon  a  judgment  of  a  justice, 

CaL   275;   Reynolds  v.   Harris,  14  CaL  668;  which  is  in  excess  of  his  jurisdiction,  is  only 
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erroneous,  but  not  void,  and  therefore  valid 
as  against  a  collateral  attack.  Moore  v.  Mar- 
tin^ 38  Cal.  428.  A  judgment  in  New  York, 
although  recovered  for  the  same  cause,  is  not 
a  bar  to  an  action  here,  if  rendered  without 
personal  service  on  the  defendant,  or  his 
appearance  in  the  action,  if  he  was  at  the 
time  in  this  State,  though  it  is  valid  as  a  pro- 
ceeding in  rem  as  to  nis  property  in  New 
York.  Kane  v.  Cooh  8  Cal.  455.  Judgment 
against  a  person  described  by  a  fictitious  name 
in  the  complaint,  his  real  name  not  having 
been  inserted  therein  (474),  is  erroneous  merely 
and  cannot  be  attacked  collaterally.  Baldwin 
v.  Morgan^  50  Cal.  685. 

Appeal,  effect  of.  Where  a  suit  is  pending 
in  the  Supreme  Court  on  appeal,  the  judg- 
ment below  is  suspended  for  all  purposes,  and 
it  is  not  evidence  upon  the  question  at  issue, 
even  between  the  parties.  Woodbury  v.  Bow- 
man, 13  Cal.  634. 

The  finality  of  a  judgment,  if  considered 
^4th  reference  to  the  coi&  rendering  it,  dates 
from  the  rendition  of  judgment,  by  the  par- 
ticular court,  upon  the  merits;  but  if  consid- 
ered 'wdth  reference  to  the  subject-matter  of 
the  judgment,  it  does  not  become  final  until 
a  judgment  upon  the  merits  has  been  ren- 
dered by  the  court  of  last  resort,  or,  if  no  a^ 
peal  be  taken,  then  by  a  court  having  origi- 
nal jurisdiction  to  render  a  judgment  upon 
the  merits,  and  the  time  for  an  appeal  or  re- 
view has  elapsed,  or  the  party  against  whom 
judgment  was  rendered  has  acquiesced  in  its 
finality  or  waived  an  appeal  HiUs  v.  Sher- 
wood, 33  CaL  474. 

Probate  and  adminiatration,  etc.,  1333. 
Order  for  sale  of  lands,  1536  and  notes.     The 
fact  of  residence  is  a  jurisdictional  fact  in  pais, 
and  the  court  necessarily  adjudicates  such 
fact,  and  its  decision,  right  or  wrong,  is  con- 
clusive in  a  collateral  proceeding.    Irwin  v. 
Scriber,  18  Cal.  507.     The  decision  of  the  Pro- 
bate Court  is  conclusive  upon  the  qiiestion 
of  the  validity  or  invalidity  of  the  will;  this 
decision  cannot  be  questioned  collaterally  in 
any  other  court.   State  v.   McGltjnn,  20  Gal. 
273;  Castro  v.  JUcfuirdstm,   18  Cal.   480.      It 
can  only  be  questioned  on  appeal,  and  a  pro- 
ceeding by  petition  to  the  Probate  Court  to 
obtain  an  order  that  a  former  probate  of  a  will 
therein  be  adjudged  void,  on  the  ground  of 
want  of  jurisdiction,  and  that  the  will  be  ad- 
mitted anew  to  probate,  is  not  a  direct  pro- 
ceeding. i?«  Warjield,  22  Cal.  51.    The  find- 
ing ana  judgment  of  the  Probate  Court  in  the 
matter  of  an  application  for  letters  of  admin- 
istration was  held  competent  evidence  upon 
the  question  as  to  whether  the  decedent  was 
stillborn,    and  never  having   been  reversed 
was  conclusive.  Oartcood  v.  Garwood,  29  CaL 
521;  Randolph  v.  Bayue,  44  Cal.  370.     Letters 
of  guardianship  cannot  be  questioned  in  a 
collateral  proceeding.  Warner  y.  >r»^n,  4  Cal. 
313.     A  claim  duly  allowed  by  the  adminis- 
trator and  probate  judge,  fixes  the  obligation 
upon  the  estate  as  a  judgment:  Deck's  Estate 
V.  Gherke,  6  Cal.  669;  Pico  v.  Be  la  Gueira,  18 
Cal.  430;  but  only  between  parties  and  privies; 
and  therefore  it  was  held  not  to  bind  the 
heir  in  a  proceeding  for  the  sale  of  real  estate 
for  the  payment  of  debts.  Be  Hidden,  23  Cal. 
363.     Sureties  upon  administration  bonds  are 


concluded  by  a  decree  or  judgment  against 
their  principal.  Irwin  v.  Backus,  25  CdL  223; 
Fox  V.  Minor,  32  CaL  120;  and  see  1912,  post. 

If,  in  proceeding  set  on  foot  by  the  ad- 
ministrator in  the  Probate  Court  to  sell  laud 
to  pay  debts,  the  court  acquires  no  jurisdic- 
tion of  minor  heirs,  the  order  of  sale  is  void, 
and  the  sale  may  be  attacked  collaterally  bv 
the  heir.  Tovmsend  v.  TaOant,  33  CaL  46.  A 
judgment  of  the  old  court  of  first  instance 
was  held  to  be  the  judgment  of  a  <fe/ac/o  court 
exercising  general  and  unlimited  jurisdiction 
in  civil  cases,  and  in  matters  of  administration 
on  the  estates  of  deceased  persons.  The  pres- 
entation of  an  account  of  the  affairs  of  a 
partnership  and  of  a  claim  against  the'  estate, 
Dy  the  surviving  partner  of  a  deceased  person, 
made  to  the  administrator,  and  an  allowance 
of  the  same,  and  a  final  settlement  of  the  ad- 
ministrator's account  by  the  Probate  Court, 
are  a  bar  to  an  action  afterwards  bronght 
against  the  surviving  partner  to  settle  the  co* 
partnership  affairs,  under  the  claim  that  the 
account  rendered  was  fraudulent.  Kingsley  v. 
Miller,  45  Cal.  96. 

A  ludgment  of  a  Probate  Court,  ordering  a 
re-sale  of  property  sold  by  an  administrator 
for  failure  of  the  purchaser  to  pay  the  pur- 
chase-money, is  conclusive  on  the  j^urcho^r, 
and  estops  him  as  to  all  matters  which  might 
have  been  litigated.  Brummagim  v.  Ambrm, 
48  Cal.  366.  If  an  administrator  or  executor 
of  an  estate  resigns  his  trust,  and  an  order  is 
made  by  the  Probate  Court  accepting  the 
resignation,  and  the  resignation  and  order  of 
acceptance  are  in  proper  form,  when  the  pro- 
ceeding is  coUaterally  questioned  in  another 
court,  the  presumption  is,  that  the  order  ac- 
cepting the  resignation  was  properly  made, 
and  that  the  executor  or  administrator  had 
settled  his  accounts  and  delivered  up  all  the 
estate  to  some  person  appointed  by  the  court 

It  cannot  be  collateraUv  determined  whether 
the  Probate  Court  erred  in  ascertaining  the 
value  of  the  estate  and  fixing  the  amount  of 
the  administrator's  bond.  Lucas  v.  Todd,  28 
Cal.  182.  It  cannot  be  collaterally  shown 
against  the  grant  of  administration,  that  the 
court  had  no  jurisdiction,  by  showing  that 
deceased  had  not  her  last  place  of  residence 
in  the  county.  Irwin  v.  Scnber,  18  CaL  603. 

Legal  condition,  etc.,  of  pexson.  In  a 
collateral  attack  upon  a  judgment  discharging 
an  insolvent  "from  all  lus  debts,  whether  im- 
perfectly described  or  not  described  at  all, 
which  were  contracted  before  the  surrender  of 
his  estate,  "etc.,  no  inquiry  can  be  entertained 
except  as  to  the  jurisdiction  of  the  court. 
Friedlander  v.  Lowks,  34  Cal.  18.  Where  a 
defendant  omitted  to  plead  his  discharge  in 
insolvency,  the  judgment  was  held  conclusive 
upon  him,  and  could  not  be  attacked  collater- 
ally. Bahm  V.  Minis,  40  CaL  425. 

In  ejectment  on  a  sheriff's  deed,  when  tiie 
general  issue  is  well  pleaded,  the  fact  that  the 
deed  was  executed  after  the  sheriff's  authority 
had  terminated,  is  a  good  legal  defense;  but 
if  such  defense,  for  any  reason,  be  not  made, 
and  judgment  go  against  the  defendant,  there 
is  an  estoppel  thereby  created  against  him. 
Byers  v.  Neal,  43  CaL  210. 

Title.  Where  plaintiff  brought  replerin 
against  defendants  to  recover  certain  prop- 
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erty,  and  obtained  a  judgment  for  its  restitu- 
tion and  damages  for  its  detention,  and  de- 
fendants paid  tne  damages,  but  the  property 
was  not  restored,  and  plaintiff  then  brought 
an  action  of  trover  to  recover  the  value,  it  was 
held  that  the  judgment  did  not  constitute  a 
bar  to  the  action  of  trover,  the  judgment  in 
replevin  not  having  been  satisfied.  Nickeraon 
V.  Cat.  Stage  Co.,  10  Cal.  520. 

In  ejectment  on  a  Mexican  grant,  the  de- 
cree of  the  land  commissiimers  confirming  it, 
rendered  final  by  the  withdrawal  on  the  part 
of  tlie  United  States  of  any  appeal  therefrom, 
and  an  order  of  the  District  Court  permitting 
the  claimant  to  proceed  thereon  as  on  final 
decree,  are  conclusive  evidence  of  the  validity 
of  the  grant,  of  its  recognition  by  the  United 
States,  and  also  of  the  location  of  the  specific 
quantity  granted:  Natoma  W.  Co.  v.  Clarkin, 
14  Cal.  545;  also  that  the  grantee  was  com- 
petent to  take  the  grant.  Semple  v.  Hapar, 
27  Cal.  168.  A  party  to  a  foreclosure  suit  is 
concluded  by  the  decree  from  setting  up  a 
title  which  was  in  that  suit  adjudicated 
against  him  and  in  favor  of  asother  party  to 
the  suit.     Clark  v.  Boyreau,  14  Cal.  634. 

Where  two  persons  sue,  as  partners  in  pos- 
session, for  a  trespass  on  firm  property,  the 
judgment  in  their  favor  is  finn  assets.  The 
fact  of  joint  title  as  partners  to  the  damages 
is  in  issue  and  adjudicated..  Collins  \.  Butler, 
14  Cal.  223.  Judgment  in  ejectment  is  only 
conclusive  of  two  points:  the  right  of  posses- 
sion in  the  plaintiff,  and  the  occupation  of  the 
defendant  at  the  institution  of  the  suit 
Tount  V.  Hotoell,  14  Cal.  468.  If  in  ejectment 
the  pleadings  are  such  that  the  plaintiff  may 
have  rested  his  recovery  upon  the  mere  fact 
of  prior  possession,  the  judgment  is  only  con- 
clusive of  the  title  of  the  plaintiff,  not  of  his 
predecessors.  Grady  v.  Early,  18  Cal.  111. 
On  the  trial  of  an  action  of  forcible  entry  and 
detainer^  the  plaintiff  offered  in  evidence  a 
judgment  against  defendant,  awarding  pos- 
session of  the  land,  and  the  writ  of  restitu- 
tion issuing  on  the  same,  and  the  sheriff's 
return  thereon;  this  was  held  competent 
evidence,  for  the  purpose  only  of  showing  the 
extent  of  plaintifrs  possession,  and  defendant 
was  estopped  from  contesting  the  same. 
Mitchell  V.  Davis,  23  Cal.  381. 

When  an  action  has  been  commenced  to 
quiet  title  and  to  remove  a  cloud,  and  a  lis 
pendens  has  been  filed,  one  who  purchases 
from  the  defendant  during  the  pendency  of 
the  action,  and  after  the  lis  pendens  is  filed,  is 
bound  bythe  judgment  renaered  therein,  409. 
Haynes  v.  Calderwood,  23  Cal.  409. 

Where  a  pueblo  was  interested  in  land  the 
subject  of  a  foftclosure  suit,  and  the  ayunta- 
miento  was  served  with  process,  but  the 
pueblo's  interest  in  the  land  was  unaffected 
by  the  mortgage,  it  was  held  equally  unaf- 
fected by  the  decree  and  subsequent  sale. 
Branham  v.  San  Jose,  24  Cal.  603. 

A  judgment  in  favor  of  the  plaintiff  in  an 
action  ot  ejectment  does  not  estop  the  de- 
fendant from  maintaining  an  action  for  the 
specific  performance  of  a  contract  made  by 
tne  plaintiff  before  the  commencement  of  the 
action  of  ejectment,  to  convey  the  same  land 
to  the  defendant  if  the  equitable  defense  was 
not  set  up  in  the  answer,  and  passed  on.  But 
see  439.     Hough  v.  Waters,  30  Cal.  309.     In 


an  action  of  ejectment,  where  the  landlord 
appears  for  the  tenant,  and  conducts  the  pro- 
ceedings to  judgment  in  the  tenant's  name,  the 
judgment  is  conclusive  evidence  against  the 
landlord,  but  not  so  in  forcible  entry,  for  no 

Question  as  to  the  landlord's  title  is  in  issue. 
^avis  V.  Perhy,  30  Cal.  634.  The  recovery 
in  ejectment  by  the  plaintiff  is  evidence  that 
at  the  commencement  of  the  action  the 
plaintiff  was  entitled  to  the  possession  as 
against  the  defendant,  but  in  order  to  con- 
stitute it  evidence  against  a  third  person,  not 
claiming  under  the  defendant,  it  must  be 
shown  tnat  the  third  person  bore  such  a  rela- 
tion to  the  defendant  s  title,  that  it  was  his 
duty  to  have  defended  the  action,  upon  the 
requisite  notice  thereof  being  given,  and  that 
he  had  a  proper  opportunity  to  make  a  de- 
fense foundea  upon  his  title.  Caldenoood  v. 
Brooks,  28  Cal.  156. 

If  a  defendant  in  an  action  of  ejectment 
conveys  the  land  pending  the  litigation,  and 
the  grantee  enters  upon  the  land  under  the 
title  so  acquired,  he  is  not  only  liable  to  be 
dispossessed  on  the  writ  of  restitution,  if  the 
plaintiff  obtains  judgment,  but  is  also  bound 
oy  the  judgment.  }Vattsony.  Doxcling,  26  Cal. 
126;  and  see  682  n.,  p.  307.  The  estoppel  of  a 
verdict  and  judgment  is  limited  to  the  rights 
of  the  parties  as  they  exist  at  the  time  when 
such  verdict  and  judgment  are  rendered,  and 
cannot  conclude  either  party  from  showing 
that  their  rights  have  been  varied  or  extin- 
guished at  a  subsequent  period.  Caperton  v. 
Schmidt,  26  Cal.  513;  Beed  v.  Calderwood,  32 
Cal.  109;  Mann  v.  Bogers,  35  CaL  316. 

H.,  who  had  no  title,  commenced  an  action 
against  C,  then  in  possession,  to  recover  a 
tract  of  land.  The  title  was  in  G.,  who,  dur- 
ing the  pendency  of  the  action,  conveyed  to 
B.  Soon  after,  and  before  the  trial,  B.  de- 
livered up  his  deed  to  G.,  and  the  same  was 
destroyed,  and  at  the  same  time  G.  executed 
and  delivered  to  the  plaintiff  H.  a  deed  of  the 
same  land.  H.  then  stipulated  that  C.  have 
judgment,  which  was  rendered  accordingly. 
After  judgment,  G.'s  deed  to  H.  was  sur- 
rendered up  and  destroyed,  and  G.  again  con- 
veyed to  B.  C.  knew  nothing  of  these  trans- 
actions. B.  then  sued  C.  to  recover  posses- 
sion of  the  land;  it  was  held  that  B.  was  not 
estopped  by  the  judgment  of  C.  against  H. 
from  setting  up  title  as  against  C.  Boumian 
v.  Cudworth,  31  Cal.  148. 

The  judgment  of  the  board  of  commission- 
ers appointed  by  the  United  States  to  inquire 
into  the  validity  of  titles  acquired  from  Mex- 
ico, or  of  the  courts  of  the  United  States  on 
appeal  affirming  a  title  derived  from  Mexico, 
when  final,  is  conclusive  upon  the  government 
and  upon  all  persons  claiming  under  the  gov- 
ernment by  title  subsequent.  Ward  v.  Mul- 
ford,  32  CaL  366.  A  judgment  of  the  Su- 
preme Court  of  the  United  States  affirming 
an  order  directing  a  survey  of  a  Mexican 
grant  to  be  made  according  to  a  survey  and 
plat  on  file,  makes  the  survey  and  plat  re- 
ferred to  a  part  of  the  judgment  by  adoption. 
Mahoney  v.   V'an  Winkle,  33  Cal.  448. 

Where  a  plaintiff  has  been  restored,  under 
a  writ  of  restitution,  to  the  possession  of  the 
demanded  premises  in  an  action  of  ejectment, 
the  defendant  so  evicted  is  ever  after  estopped 
at  law  to  deny  that  plaintiff  was  righuully 
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restored,  and  that  his  own  prior  possession 
was  wrongful.  Mann  v.  Rogers^  35  Cal.  316. 

F.  recovered  judgment  against  H.,  fore- 
closing; a  mortgage,  and  under  the  order  of 
sale  the  sheriff  sold  and  conveyed  the  lands 
to  B.,  who  under  a  writ  of  assistance  pro- 
cured C.  to  be  dis^ssessed  of  a  certain  tract 
of  land  as  being  within  said  deed.  C.  subse- 
quentty  dul^  procured,  from  the  said  court 
rendermg  said  judgment,  an  order  to  be  re- 
stored to  possession  on  the  ground  that  said 
tract  of  land  was  not  within  said  deed,  and 
was  so  restored  under  said  order,  which  be- 
came final.  Subsequently  B.  brought  eject- 
ment against  C.  to  recover  said  land,  to  which 
C.  in  answer,  after  setting  up  said  facts,  and 
that  B.  had  and  claimed  no  other  title  to  said 
land  except  under  said  deed,  pleaded  that  as 
between  IB.  &  C.  the  title  thereto  was  res  ad- 
judicata.  It  was  held  that  the  facts  consti- 
tuted no  legal  defense.  Bogga  v.  Clarke  37  Cal. 
236. 

Although  a  party  holding  title  acouired 
after  a  judgment  may  offer  it  in  evidence, 
the  holding  and  production  of  it  in  evidence 
will  not  preclude  the  party  in  whose  favor  the 
judgment  was  rendered  from  producing  the 
judgment  also  in  evidence.  VcUentme  v.  Ma- 
honey,  37  CaL  396;  Rmadl  v.  Motion,  38  CaL 
262. 

If  V.  conveys  to  F.  upon  trust  to  seU 
enough  land  to  pay  a  note  iield  by  him,  and 
then  to  reconvey  what  shall  be  left  unsold; 
and  if  F. ,  during  the  trust,  sues  A.  to  recover 
some  of  the  land,  and  is  defeated;  and  if, 
after  the  land  is  reconvened,  V.  sues  A.,  re- 
lying upon  the  same  title,  the  judgment 
against  F.  is  conclusive,  if  pleaded  by  A., 
against  a  recovery  by  V.  Vance  v.  Lincoln,  38 
C^l.  586.  The  decree  of  a  court  of  competent 
jurisdiction  for  the  sale  of  lands  alleged  to  be 
delinquent  in  the  payment  of  taxes,  is  con- 
clusive on  the  owner.  Mayo  v.  Foley,  40  CaL 
282. 

A  judgment  in  ejectment  does  not  transfer 
to  the  prevailing  party  the  title  of  the  adverse 
party,  but  it  awards  i)08session  because  the 
opposite  party  had  no  title.  Makoney  v.  Mid' 
dleton,  41  CaL  42.  Where  Woods,  being  the 
owner  of  a  lot  in  San  Francisco,  conveyed  an 
undivided  quarter,  which  passed  to  Williams, 
and  a  quarter  to  Hastings,  and  a  quarter  to 
Haskell,  and  afterwards  Sutton,  claiming  title 
under  a  Colton  grant,  brought  trespass  quart 
datisum  f regit  against  Woods,  Hastings,  and 
HaskeU,  for  alleged  interference  with  his  pos- 
session: held,  in  ejectment  by  Williams 
against  Sutton,  that  the  effect  of  the  judgment 
was  merely  to  estop  Woods,  Hastings,  and 
Haskell  from  asserting  title  as  against  Sut- 
ton, not  to  transfer  their  title  to  him  to  make 
him  a  tenant  in  common  with  Williams,  and 
that  such  judgment  could  not  prevent  Wil- 
liams from  recovermg  the  whole  property. 
Williams  v.  SiUton,  43  CaL  Q6.  A  judgment 
for  the  plaintiff  in  ejectment  raises  the  pre- 
sumption that  the  defendant  was  shown  to 
be  in  possession  of  the  demanded  premises  at 
the  commencement  of  the  action.  Tvbbs  v. 
Ohirardelli,  45  CaL  231.  In  the  absence  of 
fraud  on  their  part,  or  of  fraudulent  imposi- 
tion on  the  officers  of  the  United  States  Land 
Department,  their  determination  on  matters 
of  fact  relating  to  the  entry  of  lands  cannot 


be  reviewed  by  the  courts,  but  their  dedsioDs 
upon  questions  of  law  may  be.  Hoaner  v. 
WaUace,  47  Cal.  461.  If  one  of  two  partners 
own  real  estate  as  such,  and  one  of  them  is 
indebted  to  the  other,  and  the  creditor  sella 
his  interest  in  the  real  estate  and  partnership 
assets,  and  his  demand  against  tne  partners 
for  an  accounting  and  to  have  the  amount 
due  the  partner  from  whom  he  purchased 
declared  a  lien  on  the  partnership  real  estate, 
and  recovers  judgment,  such  judgment  is 
evidence  tending  to  show  an  mdebtedness 
from  the  debtor-partner  to  the  plaintiff,  in  an 
action  brought  by  the  plaintiff^  to  enforce  the 
lien  of  the  judgment  against  the  real  estate, 
against  a  fourth  person,  who  boue^ht  the  real 
estate  from  the  debtor-partner  auriug  the 
pendency  of  the  former  action.  Harvey  v. 
Ward,  49  Cal.  124.  The  general  rule  is  that 
when  a  title  is  put  in  issue,  and  tried  in  an 
action  of  ejectment,  the  jud^ent  will  con- 
clude the  parties  and  their  privies  from  again 
litigating  the  same  title.  Although  the  State 
courts  may  adiudicate  rights  claimed  under 
an  inchoate  Mexican  grant,  yet  if  such  ad- 
judication be  adverse  to  the  claimant,  the 
judgment  will  not  conclude  him  from  assert- 
ing his  rights  in  a  new  action,  if,  when  his 
claim  is  confirmed  and  patented,  the  land 
formerly  in  litigation  is  within  the  calls  of  his 
patent.  Ameati  v.  Castro,  49  CaL  325.  Each 
party  to  a  contested  action  claims  the  title  out 
of  which  the  right  of  possession  springs  and 
the  court  determines  which  of  the  two  holds 
it.  That  is  the  matter  which  is  adjudicated. 
Marshall  v.  Shqfter,  32  Cal.  197. 

Where  in  an  action  of  ejectment,  an  admin- 
istrator, seeking  to  recover  the  real  estate  of 
his  intestate,  alleses  upon  the  record  the  seizin 
of  that  intestate,  ne  thereby  tenders  an  issue, 
directly  upon  the  title  of  the  premises.  If  issue 
be  joined  by  the  defendant  upon  this  point, 
and  judgment  be  rendered^  it  is  necessarily 
an  adjudication  that  the  title  of  the  tMtdaU 
was,  or  was  not,  superior  to  the  title  set  up, 
or  which  might  have  been  set  up,  by  the  de- 
fendant in  the  action.  Cunningham  v.  Ashley, 
45  Cal.  493.  A  purchaser  after  filing  of  a  Us 
pendens  is  estopped  by  judgment,  409  and  n. 

Parties,  eto.,  see  last  note.  1910.  To  plead 
a  former  judgment  in  bar,  it  must  appear,  not 
only  that  it  was  upon  the  same  cause  of  ac- 
tion, but  between  the  same  narties  or  their 
privies.  Cha^e  v.  Svjain,  9  Cal.  130;  Pico  v. 
Webster,  14  CaL  207;  Mason  v.  Wolff,  40  CaL 
249;  Flandreau  v.  Downey,  23  CaL  357.  A 
decree  obtained  by  the  plaintiff  against  an  ad- 
ministrator as  the  representative  of  an  estate 
which  had  passed  from  his  hand,  and  respect- 
ing which  nis  authority  had  long  before  then 
wholly  ceased,  is  not  an  estoppel  on  the  estate. 
WiUis  V.  Farley,  24  CaL  502.  A  conviction 
of  robbery  is  evidence  to  show  the  conviction 
as  against  the  robbers,  but  not  to  show  that 
the  robbery  was  committed,  as  against  per- 
sons not  parties  or  privies  to  the  record.  Burks 
v.  Wells,  Fargo  <fc  Co.,  34  CaL  62.  An  action 
brought  by  an  agent  in  his  own  name,  for  a 
trespass,  in  taking  and  converting  coin  from 
the  possession  of  the  agent,  in  which  action 
the  jury  found  that  the  coin  belonged  to  the 
principal,  and  gave  only  nominal  damages,  is 
no  bar  to  an  action  by  the  principal  for  such 
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coin.  Pico  v.  Webster,  12  Cal.  140.  In  an  ac- 
tion against  an  administrator  de  bonis  non,  the 
judj^ent-roll  in  a  former  suit  by  the  same 
plaintiff  for  the  same  cause  of  action  against 
a  prior  administrator  is  competent  and  conclu- 
sive evidence  of  the  institution  of  said  former 
suit  Geary  y.  Simmons,  39  CaL  224.  Where 
an  infant  child  sues  by  her  father,  as  guard- 
ian, for  damages,  for  suffering  and  deformity 
caused  by  the  act  of  a  vicious  animal  belong- 
ing to  the  defendant,  and  recovers  jud^ent, 
such  judgment  is  not  admissible  in  evidence, 
in  a  suit  brought  by  the  father  in  his  own 
name,  for  services  rendered  and  expenses  in- 
curred in  the  care  of  the  wounds  inflicted 
upon  the  child.  Karr  v.  Parks,  44  Cal.  46-  A 
judgment  in  favor  of  the  plaintiff,  in  an  ac- 
tion brought  by  him  against  a  sheriff  for  tak- 
ing goods,  and  in  which  the  sheriff  justified 
under  an  execution  in  favor  of  A.  and  against 
B.,  is  not  a  bar  in  a  subseciuent  suit  brought 
by  the  same  plaintiff  against  the  sheriff  for 
taking  the  same  goods  under  an  execution  in 
favor  of  C.  a^inst  B.  Stoops  v.  Woods,  45 
CaL  430.  If  daring  the  pendency  of  an  ac- 
tion of  ejectment,  a  new  plaintiff  is  substi- 
tuted for  the  ori^nal  one  and  judgment  is 
rendered  for  defendant,  the  substituted  plaint- 
iff is  not  estopped  from  maintaining  an  ac- 
tion on  a  title  not  derived  from  the  original 
j^intiff  and  not  litigated  in  the  first  action. 
BarreU  v.  Birge,  50  Cal.  655. 

A  judgment  obtained  by  a  creditor  of  the 
estate  a^inst  an  executor,  proves,  prima  faciei 
the  indebtedness  of  the  testator  to  the  plaint- 
iff, as  against  the  grantees  of  the  testator,  in 
a  suit  in  equity  to  set  aside  the  conveyance 
of  the  testator  as  fraudulent  Hills  v.  Shencood, 

48  CaL  386.  It  is  well  settled  that  a  landlord 
is  not  bound  by  a  judgment  in  ejectment 
against  his  tenant,  unless  he  had  a  notice  of 
the  action,  and  an  opportunity  to  defend  in 
the  name  of  the  tenant.  Chant  v.  Reynolds, 

49  CaL  216.  ^  If  a  judgment  in* ejectment  is 
rendered  against  one  who  holds  the  demanded 
premises  as  tenant  of  another,  a  person  who 
afterwards  takes  possession  without  any  priv- 
ity with  the  tenant  or  his  landlord,  is  not  es- 
topped by  the  judgment.  Mayo  v.  Wood,  50 
CaL  172. 

Matter  directly  adjudged,  1911.  A  gen- 
eral verdict  does  not  operate  as  an  estoppel, 
except  as  to  such  matters  as  were  necessarily 
considered  and  determined  by  the  jury.  A 
verdict  is  never  conclusive  upon  immaterial 
or  collateral  issues.  McDonald  v.  Bear  River 
andAutnim  Water  and  Mining  Co.,  15  CaL  145; 
Lwe  V.  Waltz,  7  CaL  252;  Kidd  v.  Laird,  15 
CaL  182;  Earl\,  Bull,  15  Cal.  425;  Spmeer  v. 
Vigneaux,  20  CaL  448;  FuUon  v.  ffanlow,  20 
Cal.  486.  A  recital  in  a  judgment  rendered 
for  a  tax  on  real  estate,  tnat  all  owners  and 
claimants  of  the  property  have  been  duly 
summoned  to  answer  tne  complaint,  and  have 
made  default,  is  proof  of  those  facts.  Truman 
y.  Robinson,  44  Cal.  623.  Whether  a  final 
judgment  for  the  defendant,  rendered  on  a 
demurrer  to  the  complaint,  can  be  pleaded  in 
bar  of  a  subsequent  action  between  the  same 
parties,  depends  upon  the  question:  first, 
whether  the  demurrer  went  to  the  merits  of 
the  action;  and  second,  whether  the  cause  of 
action  is  the  same.     If  either  of  these  condi- 


tions be  wanting,  the  jud^ent  on  demurred 
does  not  bar  another  action.  Terry  v.  Ham- 
mond, 47  Cal.  35;  Robinson  v.  Howard,  5  CaL 
430.  A  judgment  entered  on  a  verdict  that 
the  plaintiffs  are  only  entitled  to  twelve  head 
of  cattle,  instead  of  twenty-two  claimed,  is  a 
bar  to  another  action  for  the  remainder  of  the 
cattle.  Cunningham  v.  Harris,  5  CaL  81;  see 
Thompson  v.  McKay,  41  CaL  221 ;  Wetmore  v. 
S.  F,,U  CaL  294.  Although  a  court  of  law 
declines  to  determine  a  question  of  set-off,  yet 
it  is  not  res  judicata,  so  as  to  preclude  an  in- 
quiry in  a  court  of  equity.  Hdbbs  v.  Duff,  23 
CaL  628. 

If  a  trial  goes  off  on  a  technical  defect,  or 
because  the  cause  of  action  had  not  yet  ac- 
crued, or  because  of  a  temporary  disability  of 
the  plaintiff  to  sue,  or  the  like,  the  judgment 
will  not  be  a  bar  to  a  future  action.  Cray  v. 
Dougherty,  25  CaL  272. 

If  the  defendants  demur  to  the  complaint 
for  misjoinder  of  parties  defendant,  as  w^ell  aa 
for  other  reasons,  and  at  the  same  time 
answer,  and  the  parties  stipulate  to  submit 
the  issues  of  law  and  fact  to  the  court  upon 
the  pleadings,  and  a  general  judgment  is 
rendered  for  the  defendants,  it  is  a  bar  to 
another  suit  for  the  same  cause  of  action, 
although  the  real  ground  upon  which  the 
jud^ent  was  bas^  was  the  misjoinder  of 
parties  defendant.  A  statement  in  the  opin- 
ion that  the  jud^ent  was  affirmed  because 
there  was  a  misjoinder  of  parties  defendant, 
and  that  the  effect  of  the  judgment  will  not 
preclude  the  plaintiff  from  suing  again,  does 
not  prevent  the  judgment  from  being  a  bar  to 
a  new  suit  brought  for  the  same  cause  of 
action.  People  v.  Skidmore,  27  CaL  287. 

If  the  defense  made  by  sureties  to  a  prom- 
issory note  is,  that  a  deed  to  a  tract  of  land 
has  been  given  to  the  plaintiff  by  the  princi- 
pal to  the  note,  in  satiBtaction  thereof,  and  the 
case  is  tried  on  this  issue,  and  judgment 
rendered  for  the  defendants,  this  is  res  adjudi- 
eata  as  to  that  issue;  and  the  same  matter 
cannot  be  again  litigated  between  the  parties 
in  an  action  to  recover  possession  of  the  land. 
The  fact  that  one  defendant,  who  suffered 
judgment  by  default,  is  not  estopped  as  to  an 
issue  made  by  the  other  defendants,  upon 
which  they  succeeded,  does  not  prevent  the 
judgment  upon  this  issue  from  being  an 
estoppel  between  the  plaintiff  and  the  defend- 
ants who  pleaded  it.  Jackson  v.  Lodge,  36 
Cal.  28. 

Whereageneraldeclaration  embraces  several 
causes  of  action,  the  plaintiff,  in  a  second 
suit,  may  show  that  he  "offered"  no  evidence 
as  to  one  or  more  of  these  causes  of  action, 
and  that  the  cause  went  to  the  jury  upon  a 
different  part  of  his  claim  from  that  tor  which 
the  second  suit  is  brought,  in  which  case  the 
judgment  in  the  first  will  be  no  bar  to  the 
second.  But  where  he  attempts  to  give  evi- 
dence as  to  all  the  causes  of  action,  and  sub- 
mits the  question  to  the  jury,  xciihouttoUhdrav}- 
ing  any  part  of  his  claim,  and  he  fails  as  to  the 
whole  or  a  part  for  want  of  sufficient  proof, 
the  defendant  may  insist  upon  the  first  judg- 
ment as  a  bar.  Bamum  v.  Reynolds,  38  CaL 
647. 

A  judgment  in  a  former  action  is  well 
pleaded  as  a  bar,  provided  J;he  cause  of 
action  is  the  same,  although  the   form   of 
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the  certificate  of  the  legal  custodian  thereof.      [Approved  March  24;  effect  July  1, 
1874.] 

not  affix  the  word  "deputy"  to  his  signature 
if  the  certificate  purports  m  the  hodjr  of  it  to 
be  the  official  signature  of  the  principal;  see 
262n.,p.88.  Himmelmany, HoadUyyUCal.2\Z, 
Every  public  document  which  is  required  by 
law  to  be  executed  by  a  public  officer,  must 
be  verified  by  the  official  signature  of  the  per- 
son who  made  it.  But  the  reason  of  the  rule 
does  not  extend  to  the  proof  of  the  records  of 
a  corporate  board  which  exercises  powers 
municipal  and  quasi-legislative.  PtopU  v.  E. 
L,4icY,C,  Co.,  48  Cal.  146. 

DocuznentB  in  a  Sister  Btate.  Sister  State 
includes  United  States  and  territories,  1924. 
It  was  held  that  a  certificate  issued  by  a  reg- 
ister of  the  United  States  land  office,  which 
was  unauthorized  by  statute  or  by  regulation 
of  the  land  department  of  the  United  States, 
is  inadmissible.  Hastings  v.  Devlin,  40  CaL 
358.  A  duly  certified  copy  of  a  Mexican 
grant,  from  the  United  States  Surveyor-Gen- 
eral's office,  is  admissible  in  evidence,  a^inst 
the  objection  that  the  absence  of  the  original 
is  not  accounted  for.  But  it  is  admissible 
only  when  the  original  itself  would  be.  A 
certificate  of  the  United  States  Surveyor-Gen- 
eral, that  a  paper  is  a  true  and  accurate  copy 
of  a  document  on  file  in  his  office,  is  sufficient, 
against  the  objection  that  the  copy  is  not  duly 
authenticated,  it  being  conceded  that  such 
document  was  the  original  grant.  Natcma  Co. 
V.  Clarkin,  14  CaL  544;  Soto  v.  Krodtr,  19 
Cal.  96.  A  copy  of  a  decree  of  confirmation 
by  the  United  States  Board  of  Land  Commis- 
sioners, certified  by  the  Surveyor-General  to 
be  a  correct  copy  thereof,  ''as  the  same  is  on 
file,"  etc.,  is  luimissible.  Young  v.  Emerson, 
18  CaL  418. 


Certifioate,  1923.  « 

Dooumenta  in  this  State;  see  also  1920. 
The  books  of  record  of  deeds,  mortgages  and 
other  instruments  kept  by  alcaldes  previous 
to  the  organization  of  State  government, 
which  were  transferred  to  the  custody  of  the 
county  recorder  by  the  act  of  April  13,  1850, 
entitled  "  An  Act  concerning  the  transfer  of 
certain  records,  conveyances  and  papers,"  were 
placed  by  the  twenty-first  section  of  the  act  of 
March  26,  1851,  entitled  *'An  Act  concern- 
ing county  recorders,"  upon  a  footing  with 
other  records  kept  by  the  county  recorders; 
and  it  was  held  that  certified  copies  of  instru- 
ments found  therein  were  admissible  in  evi- 
dence under  the  same  circumstances  as  are 
certified  copies  of  records  made  by  the  re- 
corders themselves,  namely,  upon  proof  of  the 
loss,  or  the  inability  of  the  party  to  produce 
the  originals.  Touchard  v.  Keyts,  21  Cal.  202. 
The  proper  mode  for  authenticating  the  rec- 
ord of  the  assessment,  diagram,  and  war- 
rant in  cases  of  a  tax  on  lots  for  imi)rov- 
ing  or  grading  a  street  in  San  Francisco, 
is  to  append  thereto  the  official  certificate  of 
the  officer  whose  duty  it  is  to  make  the  rec- 
ord. The  assessment  need  not  have  a  separate 
certificate.  Such  certificate  need  not  specify 
the  pages  upon  which  the  assessment,  dia- 
jp*am,  and  warrant  are  copied;  but  if  it  does, 
It  will  be  limited  to  the  pages  specified,  unless 
the  record  itself  shows  that  the  reference  to 
the  pages  is  a  clerical  error.  When  such  rec- 
ord is  copied  on  to  six  pages,  ending  with 
page  79,  and  the  certificate  states  that  ''the 
foregoing  on  pages  No.  79  is  a  true  and  cor- 
rect record  oi  the  assessment,  diagram,  and 
warrant,"  it  is  apparent  that  the  omission  of 
the  five  preceding  pages  was  a  mere  clerical 
error.  The  certificate  may  be  signed  by  a 
deputy  of  the  street  supermtendent,  in  the 
name  of  his  principal,  and  such  deputy  need 


DooutnentB  in   the   departments   of  the 
United  States  Government.    See  last  note. 

Records  in  possession  of  county  clerk  of 
San  Francisco,  production  of,  262  n.,  p.  88. 


1919.  A  public  record  of  a  private  writing  may  be  proved  by  the 
original  record,  or  by  a  copy  thereof ,  certified  by  the  legal  keeper  of  the 
record. 


Certifioate,  1923. 

ZSzecutor  or  administrator,  appointment 
of,  1429. 

Alcalde  grants.  Whenever  Book  **A"  of 
original  alcaldes'  grants,  made  by  American 
alcaldes  in  San  Francisco,  contains  a  full  copv 
of  the  paper  delivered  to  the  grantee,  with 
the  genuine  signature  of  the  alcalde  ap- 
pended thereto,  it  was  kept  substantially  ac- 
cording to  the  regulations  of  the  King  of 
Spain,  and  is  an  official  record  and  primary 
evidence.  Whenever  it  does  not  contain  a 
full  copy  of  the  paper  delivered  to  the  grantee, 
but  a  summary  ot  the  proceedings  sufficient 
to  show  an  application  for  a  grant,  and  that 
a  grant  was  maide,  over  the  genuine  signature 
of  the  alcalde,  these  entries  are  also  an  official 
record  and  primary  evidence  of  the  grant  to 
which  they  refer. 


When  an  entry  of  a  grant  made  by  an 
alcalde  was  duly  entered  in  the  book  of  official 
records,  attested  by  his  signature,  a  delivery 
of  the  same  or  a  copy  thereof  was  not  neces- 
sary in  order  to  eive  effect  to  the  grant  and 
vest  the  title  in  uie  grantee. 

An  alcalde's  grant  to  an  infant  was  valid, 
and  the  infant  could  take  and  hold  under  the 
grant.  Donner  v.  Palmer,  31  Cal.  500-601. 

A  certified  copy  of  a  deed  from  the  county 
recorder's  office  is  prima  facie  evidence. 
CanfiM  V.  Tkcmpson,  49  Cal.  212. 

Patent  A  United  States  patent  for  land 
may  be  proved  by  producing  from  the  record- 
er's office  the  booK  in  which  it  is  recorded, 
without  proof  of  the  loss  of  the  original 
Vance  v.  Kohlberg,  50  Cal.  346. 
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Certified,  eto.  Certified  copies  from  the  bo  are  the  original  articles,  admissible  to  prove 
office  of  the  Secretary  of  State  of  the  articles  the  consolidation.  Vance  v.  Kohiberg,  50  CaL 
consolidating  two  or  more  railroads,  are,  and     346. 

1920.  Entries  in  pnblic  or  other  official  books  or  records,  made  in  the 
performance  of  his  duty  by  a  public  officer  of  this  State,  or  by  another 
person  in  the  performance  of  a  duty  specially  enjoined  by  law,  are  prima 
fade  evidence  of  the  facts  stated  therein.     [Approved  March  24;  effect  July  i, 

1874.] 


Alcalde  grants,  1919  n. 

Daty  BpeciaUy  enjoined  by  law,  1918. 
It  was  held  that  a  plat  of  a  survev  made  b^ 
a  county  surveyor  was  not  admissible  in  evi- 
dence unless  it  was  made  out  and  certified  in 
a  form  constituting  it  evidence  as  provided  in 
the  third,  seventh,  and  tenth  sections  of  the 
act  of  April,  1850,  prescribing  the  duties  of 
county  surveyors;  but  such  survey  might  be 
admitted  as  a  private  survey,  without  being 
thus  made  out  and  certified.  Doherty  v. 
Thaytr,  31  CaL  140. 


It  was  provided  bv  section  nine  of  the  act 
of  1862,  relative  to  the  improvement  of  streets 
in  San  Francisco,  that  after  the  contractor 
had  fulfilled  his  contract,  etc.,  the  superin- 
tendent should  make  an  assessment  to  cover 
the  sum  due  for  the  work  performed  and  in- 
cidental expenses.  This  was  held  to  be  an 
ofiicial  act  on  part  of  the  superintendent,  and 
its  character  and  authenticity  could  be  attest- 
ed only  by  official  signature  of  the  superin- 
tendent.   Dougherty  v.  Hitchcock,  35  Cat.  521. 


1921.  A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace 
of  a  sister  State,  of  a  judgment  rendered  by  him,  of  the  proceedings  in 
the  action  before  the  judgment,  of  the  execution  and  return,  if  any,  sub- 
scribed by  the  justice  and  verified  in  the  manner  prescribed  in  the  next 
section,  is  admissible  evidence  of  the  facts  stated  therein. 

Sister  state,  1924. 

1922.  (460.)  There  must  be  attached  to  the  transcript  a  certificate  of 
the  justice  that  the  transcript  is  in  all  respects  correct,  and  that  he  had 
jurisdiction  of  the  action,  and  also  a  further  certificate  of  the  clerk  or 
prothonotary  of  the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or  the  seal  of  the 
Court  of  Common  Pleas  or  County  Court  thereof,  certifying  that  the  per- 
son subscribing  the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine.  Such  judg- 
ment, proceedings,  and  jurisdiction  may  also  be  proved  by  the  justice 
himself,  on  the  production  of  his  docket,  or  by  a  copy  of  the  judgment, 
and  his  oral  examination  as  a  witness. 

•Cextifioate,  1923. 

1923.  Whenever  a  copy  of  a  writing  is  certified  for  the  purpose  of  evi- 
dence, the  certificate  must  state  in  substance  that  the  copy  is  a  correct 
copy  of  the  original,  or  of  a  specified  part  thereof,  as  the  case  may  be. 
The  certificate  must  be  under  the  official  seal  of  the  certifying  officer,  if 
there  be  any,  or  if  he  be  the  clerk  of  a  court  having  a  seal,  under  the  seal 

of  such  court.      [Approved  March  24;  effect  July  1,  1874.] 

1924.  The  provisions  of  the  preceding  sections  of  this  article  applicable 
to  the  public  writings  of  a  sister  State  are  equally  applicable  to  the  pub- 
lic writings  of  the  United  States,  or  a  territory  of  the  United  States. 

[Approved  March  24;  effect  July  1,  1874.] 

1926.  A  certificate  of  purchase,  or  of  location,  of  any  lands  in  this 
State,  issued  or  made  in  pursuance  of  any  law  of  the  United  States,  or  of 
this  State,  is  primary  evidence  that  the  holder  or  assignee  of  such  certifi- 
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cate  is  the  owner  of  the  land  described  therein;  but  this  evidence  may  be 
overcome  by  proof  that,  at  the  time  of  the  location^  or  time  of  filing  a  pre- 
emption claim  on  which  the  certificate  may  have  been  issued,  the  land  was 
in  the  adverse  possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for  mining  purposes. 


Certlfioate  of  purchase.  It  was  decided 
in  Figg  v.  HandUy^  No.  5036,  July  Term, 
1876,  that  the  receiver's  duplicate  receipt  was 
a  *'  certificate  of  purchase  "  within  this  action. 
The  commissioner  has  competent  authority  to 
suspend  the  entry  on  whicn  the  certificate  is 
founded,  hy  virtue  of  his  supervisonr  control 
over  the  acts  of  his  subordinates.  Hosmer  v. 
Wallace,  47  Cal.  461.      And  where  he  sus- 


pended the  entry,  it  was  held  that  the  certifi- 
cate was  also  suspended,  and  so  long  as  the 
suspension  continued,  the  certificate  remained 
in  abeyance  and  was  inoperative  as  a  muni- 
ment of  title.  The  certincates  referred  to  in 
the  section  are  those  which  are  in  force,  and 
not  such  as  have  been  suspended  by  compe- 
tent authority.  Figg  v.  Henaley,  July  17, 
1876. 


1926.  An  entry  made  by  an  officer,  or  board  of  officers,  or  under  the 
direction  and  in  the  presence  of  either,  in  the  course  of  official  duty,  is 
pi'ima  facie  evidence  of  the  facts  stated  in  such  entry.     [Approved  March  24; 

effect  July  1,  1874.  ] 


ARTICLE  in. 

PRIVATE    WRTTINOB. 


Sec  1929.  Private  writings  classified  [sealed 
or  unsealed]. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Effect  of  a  seal.   [It  has  no  effect.  ] 

1933.  Execution  of  an  instrument  de- 

fined. 

1934.  Compromise  of  a  deht  without  seal 

eood. 

1935.  Suoscribing  witness  defined. 

1936.  Books,  maps,  etc,  how  far  evi- 

dence. 

1937.  Original  writing  to  be   produced 

or  accounted  &r. 

1938.  When   in  possession  of  adverse 

party,  notice  to  be  given. 

1939.  Writings  called  for  and  inspected 

may  oe  withheld. 

1940.  Where  there  is  a  subscribing  wit- 

ness [or  not],  the  proof. 


1929.  Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

Etoaled,  1932. 

1930.  A  seal  is  a  particular  sign,  made  to 
manner,  the  execution  of  an  instrument. 

Seal,  1931. 


Sec.  1941. 
1942. 

1943. 
1944. 
1945. 
1946. 

1947. 
1948. 

1949. 

1950. 

[1961. 


Other  witnesses  may  also  testify. 

When  evidence  of  execution  not 
necessary. 

Evidence  of  handwriting. 

Allowed  by  comparison. 

Same. 

Entries  of  decedents  evidence  in 
specified  cases. 

Copies  of  entries  also  allowed. 

Private  writings  acknowledged 
and  certified. 

County  clerks  to  keep  private  pa- 
pers' deposited.    [Repealed.  ] 

Public  records  not  to  be  carried 
about. 

Instruments  acknowledged,  etc., 
and  certified  copies  of  records 
thereof,  admissible  without  fur- 
ther proof.] 


attest,  in  the  most  formal 


1931.  A  public  seal  in  this  State  is  a  stamp  or  impression  made  by  a 
public,  officer  with  an  instrument  provided  by  law,  to  attest  the  execution 
of  an  official  or  public  document,  upon  the  paper,  or  upon  any  substance 
attached  to  the  paper,  which  is  capable  of  receiving  a  visible  impression. 
A  private  seal  may  be  made  in  the  same  manner  by  any  instrument,  or  it 
may  be  made  by  the  scroll  9f  a  pen,  or  by  writing  the  word  ''seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made  in  a  sister  State 
or  foreign  country,  and  there  recognized  as  a  seal,  must  be  so  regarded  in 

this  State.     [Approved  March  24;  effect  July  1,  1874.] 
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Seal,  impreflsioii.  A  corporate  or  official 
seal  may  be  affixed  to  an  instruiQent  by  a  mere 
impression  upon  the  paper  or  other  material 
on  which  such  instrument  is  written.  (7.  C. 
1628;  Connotty  v.  Ooodwn,  6  Gal.  221.  The 
impression  may  be  made  by  a  pen  as  well  as 
by  a  stam^.  Hastings  v.  Vaughan,  5  Cal.  315. 
A  corporation  may  alter  its  seal  at  pleasure, 
and  may  adopt  as  its  own  the  private  seal  of 
an  individual  if  it  choses  to  do  so;  but  when 


adopted,  it  must  be  used  as  the  seal  of  the 
corporation.  It  is  unnecessary  to  state  in  the 
document  sealed  that  the  seal  used  is  that  of 
the  corporation,  if  the  fact  otherwise  appear, 
either  presumptively  from  the  language  of  the 
conveyance,  or  by  evidence  aliunde.  The  fact 
must  appear,  however,  in  some  manner.  Rich- 
ardson  v.  ScoU  R.  W,  A  M,  Co,,  22  Cal.  166. 

BaalB  of  ootirts,  149-152. 


1S32.  There  shall  be  no  difference  hereafter,  in  this  State,  between 
sealed  and  unsealed  writings.  A  writing  under  seal  may,  therefore,  be 
changed,  or  altogether  discharged  by  a  writing  not  under  seal.      [Approved 

March  24;  effect  July  1,  1874.  J 


Sealed,  eto.,  writlDgs.  All  distinctions 
between  sealed  and  unsealed  instruments  are 
abolished.  C.  C.  1629. 

The  Mexican  system  knew  nothing  of  the 
common  law  doctrine  of  seals.  A  power  of 
attorney  executed  while  those  laws  were  in 
force  is,  therefore,  ^ood  without  a  sea].  Fasten 
V.  Jiasseite,  5  CaL  467.  No  seal  was  requisite 
under  the  civil  law.  Any  insti-ument  which 
contained  the  names  of  the  parties,  a  designa- 
tion or  description  of  the  parties  sold,  the 
date  of  the  transfer,  and  the  price  paid,  was 
sufficient  to  pass  the  title.   Stanley  v.  Oreen, 


12  Cal.  166;  Hayes  v.  B(ma,  7  Cal.  153. 
Though  the  characters  (L.  s.)  were  added  to  a 
signature,  as  no  words  were  in  the  body  of  the 
instrument  expressive  of  the  intent  to  make 
it  a  sealed  instrument,  the  court  held  it  was 
not  a  deed.  McDonald  v.  Bear  River,  etc.,  Co., 

13  CaL  231. 

Though  a  consideration  be  recited  in  a  note, 
the  defendant  may  show  that  in  fact  there  was 
no  consideration;  and  the  same  rule  holds  as 
to  bonds.  Comstock  v.  Breed,  12  Cal.  288 ;  see 
Ortman  v.  Dixon,  13  Cal.  36;  Jackson  v. 
Feather  River  Co.,  14  Cal.  19. 


1838.  The  execution  of  an  instrument  is  the  subscribing  and  deliyering 
it,  with  or  without  affixing  a  seal. 

Delivery.  Delivery  depends  more  upon  in- 
tention than  upon  the  mode  of  fulfilhng  the 
intention,  and  is  a  question  of  fact  to  be 
determined  by  the  jury.  Hastings  v.  Vaughn, 
5  CaL  319;  Doe  d.  GamonsY.  Knight,  5B.  &  C. 
673;  Lindsay  v.  Lindsay,  11  Vt.  521;  Van- 
hook  V.  Bamett,  4  Dev.  268;  Hannah  v. 
Swamer,  8  Watts,  9. 


Sabsoribing.  A  signature  by  an  attorney- 
in-fact  of  his  own  name,  adding,  "Attorney- 
in-fact  of,"  etc.,  is  not  an  execution  by  the 
principal:  Morrison  v.  Bowman,  29  Cal.  352; 
Echols  V.  Cheney,  28  Cal.  167;  and  a  deed  exe- 
cuted by  a  woman  thus,  "James  Meagher,  by 


his  attorney-in-fact,  Mary  Meagher,  is  not 
an  execution  by  the  woman,  though  there 
may  be  two  seals — one  opposite  each  name. 
Meagher  v.  Thompson,  49  Cal.  192. 


1B34.  An  agreement,  in  writing,  without  a  seal,  for  the  compromise  or 
settlement  of  a  debt,  is  as  obligatory  as  if  a  seal  were  affixed. 

1985.  A  subscribing  witness  is  one  who  sees  a  writing  executed  or  hears 
it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs  his  name 
as  a  witness. 

1936.  Historical  works,  books  of  science  or  art«  and  published  maps  or 
charts,  when  made  by  persons  indifferent  between  the  parties,  are  prima 
fade  evidence  of  facts  of  general  notoriety  and  interest.     [Approved  March  24; 

effect  July  1,  1874.] 
Court  may  resort  to  books,  1875,  1900;  see  1963,  ss.  35-6. 

1937.  The  original  writing  must  be  produced  and  proved,  except  as  pro- 
vided in  sections  1855  and  1919.  If  it  has  been  lost,  proof  of  the  loss 
must  first  be  made  before  evidence  can  be  given  of  its  contents.  Upon 
such  proof  being  made,  together  with  proof'  of  the  due  execution  of  the 
writing,  its  contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its  con- 
tents in  some  authentic  document,  or  by  the  recollection  of  a  witness,  as 
provided  in  section  1855. 

623 


§§  1938-1946  Private  Writings.  CPaet iv,  title ii, 

1838.  If  the  writing  be  in  the  custody  of  the  adverse  party,  he  most 
first  have  reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so,  the 
contents  of  the  writing  may  be  proved  as  in  case  of  its  loss.  But  the 
notice  to  produce  it  is  not  necessary  where  the  writing  is  itself  a  notice, 
or  where  it  has  been  wrongfully  obtained  or  withheld  by  the  adverse 
party. 

Document  In  castody  of  advene  party,  1855  n. 

1939.  Though  a  writing  called  for  by  one  party  is  produced  by  tiie 
other,  and  is  thereupon  inspected  by  the  party  calling  for  it,  he  is  not 
obliged  to  produce  it  as  evidence  in  the  case. 

1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker;  or, 

3.   By  a  subscribing  witness.      [Approved  March  24;  effect  July  1,  1874.] 

Snbsczlbiiig  witneos,  1935, 1941-5.   When  raises  a  presumption,  but  it  is  only  a  pre- 

called  upon  as  a  witness  years  afterwards  the  sumption  that  he  actually  saw  or  knew  of  its 

subscribing  witness  rarely  remembers  any-  execution.  Landers  v.  Bolton^  26  CaL  409. 
thing  about  the  matter.     He  recognizes  his 

signature  perhaps,  and  that  is  all  he  knows  in  Proving  "wUl  on  contest,  1315. 
regard  to  it     The  proof   of   his   signature 

1841.  If  the  subscribing  witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by  other  evidence. 

1942.  Where,  however,  evidence  is  given  that  the  party  against  whom 
the  writing  is  offered^has  at  any  time  admitted  its  execution  no  other  evi- 
dence of  the  execution  need  be  given,  when  the  instrument  is  one  men- 
tioned in  section  1945,  or  one  produced  from  the  custody  of  the  adverse 
pariy,  and  has  been  acted  upon  by  him  as  genuine. 

1943.  The  handwriting  of  a  person  may  be  proved  by  any  one  who  be- 
lieves it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writings  pur- 
porting to  be  his,  upon  which  he  has  acted  or  been  charged,  and  who  has 
thus  acquired  a  knowledge  of  his  handwriting. 

1944.  Evidence  respecting  the  handwriting  may  also  be  given  by  a  com- 
parison, made  by  the  witness  or  the  jury,  with  writings  admitted  or  treated 
as  genuine  by  the  party  against  whom  the  evidence  is  offered,  or  proved 

to  be  ^nuine  to  the  satisfaction  of  the  judge.     [Approved  March  24;  e£fect  July 

1,  1874.] 

1945.  Where  a  writing  is  more  than  thirty  years  old,  the  comparisons 
may  be  made  with  writings  purporting  to  be  genuine,  and  generally  re- 
spected and  acted  upon  as  such,  by  persons  haying  an  interest  in  knowing 
the  fact. 

1963,  S.  34. 


1946.  The  entries  and  other  writings  of  a  decedent,  made  at  or  near 
the  time  of  the  transaction,  and  in  a  position  to  know  the  facts  stated 
therein,  may  be  read  as  prima  fade  evidence  of  the  facts  stated  therein, 
in  the  following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the  person  mak- 
ing it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordinary 
course  of  professional  conduct; 
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3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined 

by  law.     [Approved  March  24;  effect  July  1,  1874] 


Entries  in  books,  eto.,  generaUy,  1947. 
Entries  in  a  party's  own  books  are  not,  as  a 
rule,  evidence  for  him,  1845,  1848.  Collin  v. 
Card,  2  Cal.  421.  But  it  seems  they  mav  be 
evidence  for  him  if  it  is  a  question  to  whom 
credit  was  given.  Le  Franc  v,  Hetntt,  7  CaL 
186.  And  in  an  action  for  work  and  materials, 
a  book  of  plaintiff  (a  blacksmith)  was  held 
presumptive  evidence  in  his  favor.  Landis  v. 
Tumer,  14  CaL  673.  This  however  could,  if 
the  rule  at  all,  be  only  on  the  ground  of  the 
entry  being  piirt  of  the  res  gestae.  Severance  v. 
LombardOy  17  CaL  58;  1850  ante.  No  weight 
will  be  given  to  entries,  in  the  party's  favor, 
if  suspicious  circumstances   exist  upon  the 


face  of  them.  CaldtoeU  v.  McDermiU^  17  Cal. 
466.  A.  brought  an  action  against  B.  for 
services  in  keeping  a  hotel.  The  defense  was 
that  A  and  B.  were  partners.  B.,  after  in- 
troducing some  evidence  which  tended  to  show 
a  partnership,  offered  in  evidence  the  books 
of  the  hotel,  and  it  was  held  that  if  they  af- 
forded any  evidence  of  a  partnership  thev 
were  admissible.  Hale  v.  Brennan^  23  CaL 
511.  In  the  absence  of  disinterested  testi- 
mony explaining  an  alteration,  the  court  will 
presume  that  at  the  time  the  entry  was  made, 
it  was  according  to  the  fact  SheUs  v.  West,  17 
CaL  324;  and  see  1982. 


1847.  When  an  entry  is  repeated  in  the  regular  coarse  of  business,  one 
being  copied  from  another  at  or  near  the  time  of  the  transaction,  all  the 
entries  are  equally  regarded  as  originals. 

Entry  copied.     The  rule  is  the  same  of     held  not  unreasonable.    Landia  v.  Turner,  14 
entries  on  a  slate,  but  the  transfer  must  not     CaL  573. 
be  long  delayed.    A  delay  of  three  days  was 

1948.  Every  private  writing,  except  last  wills  and  testaments,  may  be 
acknowledged  or  proved  and  certified  in  the  manner  provided  for  the 
acknowledgment  or  proof  of  conveyances  of  real  property,  and  the  cer- 
tificate of  such  acknowledgment  or  proof  is  pHina  fojde  evidence  of  the 
execution  of  the  writing,  in  the  same  mannet  as  if  it  were  a  conveyance 

of  real  property.    [Approved  March  24;  effect  July  1,  1874.] 
1951  and  notes. 


1949.  [Repealed  1874.] 

1950.  The  record  of  a  conveyance  of  real  property,  or  any  other  record, 
a  transcript  of  which  is  admissible  in  evidence,  must  not  be  removed  from 
the  office  where  it  is  kept,  except  upon  the  order  of  a  court,  in  cases 
where  the  inspection  of  the  record  is  shown  to  be  essential  to  the  just 
determination  of  the  cause  or  proceeding  pending,  or  where  the  court  is 

held  in  the  same  building  with  such  office.     [Approved  March  24;  effect  July  1, 
1874.] 

19&1.  Every  instrument  conveying  or  affecting  real  property,  acknowl- 
edged, or  proved,  and  certified,  as  provided  in  the  Civil  Code,  may, 
together  with  the  certificate  of  acknowledgment  or  proof,  be  read  in 
evidence,  in  an  action  or  proceeding,  without  further  proof;  and  a  certified 
copy  of  the  record  of  such  conveyance  or  instrument  thus  acknowledged 
or  proved,  may  also  be  read  in  evidence,  with  the  like  effect  as  the 
original,  on  proof,  by  affidavit,  or  otherwise,  that  the  original  is  not  in 
the  possession  or  under  the  control  of  the  party  producing  the  certified 

copy.      [Approved  March  24;  effect  July  1,  1874.] 

Certified  copy,  etc.  Where  an  instrument 
was  duly  acknowledged  and  regularly  re- 
coided,  and  the  judge  who  tried  the  case  was 
satistied,  from  the  evidence,  tliat  the  instru- 
ment was  not  under  l»he  plaintiff's  control,  it 
was  held  that  the  deed  was  properly  admitted 
in  evidence.  Hkka  v  Coleman^  25  Cal.  129; 
HurlbuU   V.   Butenop,  ^  27   CaL    50;   McMmn 


v.    O'Connor,   27    CaL   238.     If  the    instru- 
ment be  duly   recorded,    this  fact  of   itself 


furnishes  sufficient  prima  facie  evidence  that 
it  was  duly  executed;  and  the  original,  if  pro- 
duced, may  be  read  in  evidence  without  fur- 
ther proof.  ^  But  to  authorize  a  certified  copy 
to  be  read,  it  must  be  shown  that  the  original 
is  not  under  the  control  of  the  party,  unless 


40 
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the  proof  of  that  fact  be  waived  by  the  ad- 
veree  party.  Mayo  v.  Mazeaux,  38  Cal.  449. 
Certified  copies  of  instruments  found  in  the 
books  of  records  of  deeds,  etc.,  kept  by  alcaldes, 
and  which  have  been  transferred  to  the  custody 
of  county  recorders,  are  admissible  in  evidence 
under  the  same  circumstances  as  are  certified 


copies  of  records  made  by  the  recorders  them- 
selves. Certified  copies  of  instruments  re- 
corded in  Book  "  K  "  of  Deeds,  in  the  office  of 
the  Recorder  for  the  City  and  County  of  San 
Francisco,  are  admissible  in  evidence* without 
proof  of  the  execution  of  the  originals.  Gar- 
wood  v.  Hastings,  38  CaL  216.  See  1948  ante. 


CHAPTEB  IV. 

MATEBUL  OBJECTS  PRESENTED  TO  THE  SENSES,   OTHER  THAN  WRITINaS. 

Section  1954.  Material  objects. 

1854.  Whenever  an  object,  cognizable  by  the  senses,  has  snch  a  relation 
to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of  belief  respecting 
it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such  object  may  be  ex- 
hibited to  the  jury,  or  its  existence,  situation  or  character  may  be  proved 
by  witnesses.  The  admission  of  such  evidence  must  be  regidated  by  the 
sound  discretion  of  the  court. 


CHAPTEB  V. 

INDIBEOT  EVIDENCE,  INFERENCES,  AND  PRESUMPTIONS. 


Sec.  1957.  Indirect  evidence  classified. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

«    1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted, 
when. 


Sec.  1962.  Specification   of    oondusiye   pre- 
sumptions. 
1963.  All  otner  presumptions  may  be 
controverted* 


1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

1858.  An  inference  is  a  deduction  which  the  reason  of  the  jury  makes 
from  the  facts  proved,  without  an  express  direction  of  law  to  that  effect. 

1959.  A  presumption  is  a  deduction  which  the  law  expressly  directs  to 
be  made  from  particular  facts. 

1960.  An  inference  must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  considera- 
tion of  the  usual  propensities  or  passions  of  men,  the  particular  propensi- 
ties or  passions  of  the  person  whose  act  is  in  question,  the  course  of  busi- 
ness, or  the  course  of  nature. 

Course  of  boaineM,  1963,  S.  20. 

1961.  A  presumption  (unless  declared  by  law  to  be  conclusive)  may  be 
controverted  by  other  evidence,  direct  or  indirect;  but  unless  so  contro- 
verted the  jury  are  bound  to  find  according  to  the  presumption. 

1962.  The  following  presumptions,  and  no  others,  are  deemed  con- 
clusive : 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of  an 
unlawful  act,  for  the  purpose  of  injuring  another; 

2.  The  truth  of  the  fact  recited,  from  the  recital  in  a  written  instrument 
between  the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent 
title;  but  this  rule  does  not  apply  to  the  recital  of  a  consideration; 
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8.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission, 
intentionally  and  deliberately  led  another  to  believe  a  particular  thing 
true,  and  to  act  upon  such  belief,  he  cannot,  in  any  litigation  arising  out 
of  such  declaration,  act,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time 
of  the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  impo- 
tent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  Code  to  be 
conclusive;  but  such  judgment  or  order  mpst  be  alleged  in  the  pleadings  if 
there  be  an  opportunity  to  do  so;  if  there  be  no  such  opportunity,  the 
judgment  or  order  may  be  used  as  evidence; 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made  con- 
clusive. 


InfisintB.  The  doctrine  of  estoppel  has  no 
application  to  infants.  McCoon  v.  Smith,  3  HilL 
147;  Brownv.  McCunt,  SSandford,  224.  The 
facts  of  the  estoppel  most  be  found  or  given  be- 
fore any  of  the  consequences  of  an  estoppel 
can  be  claimed.  La/ihmany,  Ifbocf,  25  Cal.  153. 

Conolnsive.  A  provision  in  a  city  charter 
which  declares  that  a  delinquent  tax  list 
shall  be  evidence  to  prove  "  that  all  the  forms 
of  law  in  relation  to  the  levy  and  assessment 
have  been  complied  with,"  does  not  make  it 
conclusive  evidence.  Stockton  v.  CreanoTy  45 
CaL  644. 

Sabd.  2.  Recitals,  pcuties,  consideration, 
etc.     Recitals  in  deeds  that  the  grantor  was 
a  corporation  do  not  prove  such  corporate  ex- 
istence against  one  claiming  property  through 
another  source  of  title.    Sonoma,  etc.,  Co.  v. 
Lynch,  50  CaL  503.    The  rule  does  not  extend 
to  mere  description  or  averments  not  essential. 
Osborne  v.  EnaicoU,  6  Cal.  154;  Scott  v.  Ward, 
13  CaL  477.     It  is  competent  to  show  by  parol 
that  a  deed  does  not  embrace  the  locus  in  quo, 
Stockton  V.  Qar/rias,   12  Cal.   315.     A  quit- 
claim deed  purports  to  pass  all  the  right,  title, 
etc.,  which  the  grantor  possesses,  and  there- 
fore does  not  operate  on  interests  subsequently 
ac<^uired.  Gee  v.  Moore,  14  CaL  473.     A  quit- 
claim deed  of  a  Mexican  grant  executea  be- 
fore the  patent,  was  held  to  entitle  the  pur- 
chaser to  the  patent.  Crane  v.  Salm^m,  41  Ual. 
63;   WaWridge  v.  Ellsworth,  44  Cal.  353.     The 
purchaser  of  parcels  of  the  land  granted  by 
Congress  to  tne  State,  for  internal  improve- 
ment, who,  before  the  entire  purchase  is  made, 
sells  portions  thereof,  by  quitclaim  deeds,  to 
others,  by  whom  the  remainder  of  the  pur- 
chase-money is  paid,  and  who  thereupon  re- 
ceives a  patent  from  the  State,  becomes,  con- 
structively, the  trustee  of  his  vendees,  and 
holds  the  title  for  their  benefit.    Wasley  v. 
Foreman,  38  Cal.  90;  Christy  \.  Dana,  42  Cal. 
175.     A  conveyance  by  a  quitclaim  deed  does 
not  preclude  the  grantor  from  afterwards  ac- 
qruinng  and  holding  for  his  own  use  the  true 
title  to  the  land.    Oee  v.  Moore,  14  Cal.  472; 
San  Francisco  v.  Lawton,  18  CaL  466;  Mor- 
rison V.  Wilson,  30  CaL  344;  Cadiz  v.  Majors, 
33  Cal.   288;  McDonald  v.  Edmonds,  44  Cal. 
330.    Where  the  authorities  of  a  town  make  a 
grant  of  a  pueblo  lot  and  afterwards  execute  a 


quitclaim  deed,  the  deed  takes  effect  by  re- 
lation as  of  the  date  of  the  grant  Thompson 
V.  Spencer,  60  Cal.  532. 

If  the-  owner  of  land  conveys  the  same  by 
a  warranty  deed,  and  afterwards  purchases 
the  land  at  a  sheriff's  sale  made  on  the  fore- 
closure of  a  mortgage  given  before  his  sale, 
the   title  he  acquires  by^  the    purchase   at 
sherifTs  sale  immediately  inures  to  the  benefit 
of  his  grantee.     Green  v.  Clark,  31  Cal.  591. 
A    United    States    patent    was    held,    as 
against   the    Government,   evidence   of   the 
existence  and  validitv  of  a  Mexican  grant, 
and   of  the  relinquishment  by  the   United 
States  of  all  claim  to  the  land  it  embraced, 
and  it  was  held  that  it  implied  a  compli- 
ance with  every  prerequisite.     Unless  a  pat- 
ent is  issued  without  authority,  or  is  pro- 
hibited by  statute,  or  is  void  upon  its  face, 
its  operation  against  the  Government,  and 
those  claiming  by  title  subsequent,  cannot  be 
questioned  in  any  coUat-eral  suit     Yount  v. 
lloweU,  14  CaL  467;  Stark  v.  BarreU,  15  CaL 
366;  Payne  v.  Treadwell,  16  Cal.  229;   Doll  v. 
Meador,  16  Cal.  324;  Moore  v.  Smaw,  17  CaL 
225;  Ely  v.  Frisbie,  17  Cal.  259;  Leese  v.  Clark, 
20  CaL   412;    Ptbc/w  v.  Paul,  22  CaL    111; 
Hagar  v.  Lucas,  29  CaL  311;  Chipley  v.  Farris, 
45  Cal.  538;  Cassidy  v.  Carr,  48  CaL  345.     It 
was  held  that  under  the  act  of  Congress  of 
1851,  '*to  ascertain  and  settle  private  land 
claims  in  California,"  a  patent  could  only 
issue  after  the  final  confirmation  of  a  Mex- 
ican grant     While  the  recitals  of  fact  are 
binding  on  all  concerned,  an  opinion  of  the 
executive  officers  in  respect  to  matters  of 
law,  as  indicated  either  by  the  ultimate  act 
of  issuing  the  patent,  or  by  recitals  inserted 
in    that    instrument,    was    not    conclusive. 
McGarrahan  v.  Nav  Idria  M.  Co.,  49  Cal.  334. 
A  patent  of  the  United  States,  following  a 
final  decree  affirming  the  validity  of  a  Mexi- 
can grant,  takes  effect  by  relation  at  the  date 
of  the  presentation  of  the  petition,  and  is  to 
be  regarded  as  having  been  executed  at  that 
time.     Touchard  v.   Crow,  20  Cal.  150.     For 
the  purpose  of  showing  the  date  and  location 
of  the  land  warrant,  a  patent  from  the  United 
States,  issued  to  the  plaintiff  under  and  in 
pursuance  of  such  location — dated,  however, 
after  the  commencement  of  the  suit,  the  war- 
rant itself  having  been  surrendered  upon  the 
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iBsniiig  of  the  patent — is  admissible.  Oallun 
V.  AmMtrongt  22  Cal.  480.  Where  the  plaintiff, 
to  prove  his  title,  gave  in  evidence  a  patent 
issued  by  the  State,  granting  the  land  as 
swamp  and  overflowed,  it  was  held  that  evi- 
dence by  the  defendant  to  the  effect  that  the 
larger  part  of  the  lands  were  dry  and  fit  for 
cultivation  was  improperlv  admitted,  as  the 
defendants  neither  brought,  nor  offered  to 
bring,  themselves  into  rdations  either  with 
the  State  or  the  United  States.  Carder  v. 
Baxter,  28  Cal.  100. 

A  patent  issued  by  the  State  for  land  sold 
by  the  Stat«  as  "swamp  and  overflowed," 
upon  its  own  survey,  without  the  concurrence 
01  the  United  States,  and  which  describes  the 
land  as  "swamp  and  overflowed,"  is  neither 
presumptive  nor  prima  facie  evidence  that 
such  was  the  character  of  the  land,  as  against 
one  claiming  under  the  United  States. 
Neither  the  General  Government  nor  the 
State,  while  proceeding  separately  to  deter- 
mine whether  land  is  swamp  and  overflowed, 
is  bound  by  the  acts  of  the  other.  Until  the 
General  Government  and  the  State  concur  in 
determining  what  Jands  are  "swamp  and 
overflowed,  the  qtiiestion  as  between  parties 
claiming  adversely  under  the  State  and 
General  Government  is  to  be  determined,  not 
upon  official  certificates  or  patents  of  either 
the  State  or  General  Government,  but  upon 
evidence  of  the  actual  condition  of  the  land 
on  September  28th,  1850,  the  date  of  the 
grant  to  the  State.  Keeran  v.  Griffith,  31  Cal, 
4GI;  34  CaL  580;  see  Thompson  v.  Thornton, 
60  Cal.  143;  Head  v.  Caruthers,  47  Cal.  181. 
In  case  of  conflicting  patents  issued  by  one 
authority,  the  court,  in  an  action  of  eject- 
ment, will  look  behind  the  patents  and  ascer- 
tain which  party  had  the  prior  equity;  and 
when  ascertained  it  will  attach  itself  to  the 
legal  title,  which,  by  relation,  takes  effect  at 
the  time  the  equity  accrued;  and  thus  a 
junior  patent  founded  on  a  prior  equity  will 
prevail  over  an  elder  patent  founded  on  a 

iunior  equity.  Smith  v.  Athem,  34  Cal.  606. 
iut  if  the  plaintiff  claims  as  a  pre-emption 
claimant,  he  must  show  he  has  complied  with 
the  law,  or  was  prevented  by  some  act  by 
means  of  which  the  legal  holder  obtained  an 
undue  advantage  in  the  proceeding.  Sac,  S. 
B.  v.  Hynes,  50  Cal.  196. 

In  ejectment  between  those  claiming  under 
a  confirmed  Mexican  grant,  for  which  a 
patent  has  been  issued,  and  those  claiming 
under  another  confirmed  grant  for  which  no 
patent  has  been  issued,  the  court  cannot  in- 
quire whether  the  confirmation,  which  re- 
sulted in  the  issuing  in  a  patent,  was  obtained 
by  the  use  of  false  and  fraudulent  evidence. 
Miller  v.  Dale,  44  Cal.  663.  If  the  confirmee 
in  presenting  his  claim  acted  as  agent,  or 
trustee,  or  guardian,  or  in  any  other  fiduciary 
capacity,  a  court  of  equity,  upon  a  proper 
proceeding,  will  compel  a  transfer  of  the  legal 
title  to  the  principal,  or  subject  it  to  the 
proper  trust  in  the  confirmee's  hands.  Clark  v. 
jJochwood,  21  Cal.  220.  Persons  neither 
parties  nor  privies  are  not  estopped.  Schumann 
V.  Oarratt,  16  Cal.  103;  SaUerlee  v.  Bliss,  36 
Cal.  605. 

A  grantee  in  fee  may  deny  that  his  grantor 
had  any  title.  S.  F,  v.  Lawfon,  18  Cal.  476. 
A  recital  in  a  deed  executed  by  a  mortgagee  in 


Eursuance  of  a  power  of  sale  conferred  upon 
im  in  the  mortgage,  binds  the  mortgaij^or 
equally  as  if  the  deed  were  executed  by  him 
in  person. 

Where  a  deed  executed  in  pursuance  of  a 
power  is  on  record,  and  the  purchaser  in  pos- 
session, a  subsequent  grantee  of  the  donor 
takes  with  notice,  and  is  bound  by  a  recital 
of  fact  in  the  deed  of  the  donee.  Sim»n  v. 
Eckstein,  22  Cal.  680. 

The  mortgagor  of  the  fee  is  estopped  from 
denying  the  existence  of  the  lien  which  be 
has  attempted  to  create,  and  from  defeating, 
by  his  own  act,  the  enforcement  of  the  lien 
against  the  property  thus  mortgaffed.  JTtrfc- 
cSdie  v.  Larrahe^,  31  Cal.  457;  Whitney  v. 
Buckman,  13  Cal.  538;  Warburton  ▼.  MaUox^ 
Morris  (Iowa), 369;  Piersonv.  David,  1  Clarke, 
Iowa,  23;  Carnp  v.  Smith,  2  Minn.  156;  Hope 
v.  Stone,  10  Minn.  141;  Budi,  t.  MarduUl,  6 
How.  U.  S.  284;  ThredgUl  v.  Pintard,  12 
How.  37;  Fackler  v.  Ford,  24  How.  323; 
Phelps  V.  Kellogg,  16  111.  131.  Oral  testimony 
may  be  given  to  show  that  a  deed  was  not 
executed  at  the  time  it  bears  date.  Pioche  v. 
Pavl,  22  Cal.  112. 

An  acknowledgment  in  a  jjolicy  of  the  re- 
ceipt of  premium,  is  conclusive  evidence  of 
its  payment,  so  far  as  to  make  the  policy 
binding,  notwithstanding  any  stipulatioii 
therein  that  it  shall  not  'w  binding  until  the 
premium  is  actually  paid.  C.  C.  2598.  The 
principle  that  the  rule  does  not  aw>ly  to  the 
recital  of  a  consideration  is  affirmed  in 
Cravens  v.  Dewey,  13  Cal.  43;  Coles  v.  Sotddnf, 
21  Cal.  51;  Irvine  v.  McKeon,  23  CaL  475; 
Peck  V.  Vandenberg,  30  Cal.  12;  IngersoU  v. 
Truebody,  40  Cal.  610.  But  it  cannot  be 
proved  that  there  was  no  consideration,  for 
the  purpose  of  showing  that  no  estate  passed, 
and  thereby  defeating  the  operation  of  the 
deed.  Hendriek  v.  Crowley,  31  Cal.  471;  Mc- 
Crea  v.  Purmort,  16  Wend.  460;  Wilkinson  v. 
ScoU,  17  Mass.  257;  Morse  v.  ShaUuck,  4  N. 
H.  229;  Belden  v.  Seymour,  8  Conn.  311; 
Shepltard  v.  Little,  14  Johns.  210;  Bowen  v. 
Bell,  20  Johns.  338;  Bhine  v.  Ellen,  36  Cal. 
369.  If  a  deed  does  not  express  upon  its 
face  the  fact  that  a  price  was  agreed  upon 
and  paid  for  the  property  conveywl,  the  true 
consideration  may  be  proved  by  paroL  Merle 
v.  Matthews,  26  Cal.  456.  Fraud  in  a  deed 
may,  on  proper  pleadings,  be  proved  by  parol. 
Hopkins  v.  Beard,  6  Cal.  665. 

Bnbd.  3.  Standing  by,  eto.  One  who 
willfully  deceives  another,  with  intent  to 
induce  him  to  alter  his  position  to  his  injury 
or  risk,  is  liable  for  any  damage  whicn  he 
thereby  suffers.  C,  C.  1709.  The  principle 
was  amnned  in  Boggs  v.  Merced  M,  Co.,  14 
Cal.  367;  Davis  v.  Davis,  26  CaL  40;  Bowman 
V.  Cudworth,  31  Cal.  153;  Truebody  v.  Jacob- 
son,  2  Cal.  270;  Oodtfroy  v.  CaldweU,  2  Cal. 
491 ;  Wihon  v.  Heslep,  4  Cal.  300;  BwiU  v. 
Dickson,  8  Cal.  117;  Pope  v.  Dalton,  31  CaL 
218.  As  to  dedication  of  sti  jts:  Kittle  v. 
P/eifer,  22  CaL  488;  Stone  v.  Brooks,  36  CaL 
490. 

.Silence  cannot  be  ui^d  as  an  estoppel  by 
one  acquainted  with  his  own  rights,  or  who 
had  the  means  of  ascertaining  them.  Alexan- 
der v.  Kerr,  2  Rawle,  90;  Crest  v.  Jack,  3 
Watts,  239;  Carr  v.  Wallace,  7  Watts,  400; 
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Bobinaonv.'jfugticet  2Penn.  19;  Ferris  v.' Coover^ 
10  Cal.  631.  Acceptance  by  the  mortgagor  of 
the  proceeds  of  a  sale  made  under  a  power 
contained  in  a  mortgage,  is  a  waiver  by  him 
of  all  objections  to  the  sale,  and  a  ratifica- 
tion of  the  acts  of  the  mortgagee — the  donee 
of  the  power — in  relation  to  the  sale  and  con- 
veyance, which  estops  him  from  contesting 
their  validity.  Simson  v.  Echatetn,  22  Cal.  580. 
As  between  the  parties  to  the  contract  the 
pledgor  is  not  permitted  to  assert  that  he  did 
not  own  the  goods  pledged.  Goldstein  v.  Hort, 
30  Cal.  377.  Neither  a  guardian  nor  his  sure- 
ties can  be  heard  to  say  that  he  was  not  le- 
gally appointed  guardian.  Fox  v.  Minor,  32 
Cal.  119.  The  fact  alone,  that  one  as  the  at- 
torney-in-fact for  another,  executes  to  a  third 
person  a  deed  of  land,  does  not  constitute  an 
equitable  estoppel,  so  as  to  prevent  the  per- 
son who  thus  acted  as  attorney-in-fact  from 
afterwards  setting  up  a  title  to  the  property 
acquired  by  him  from  the  person  for  whom  he 
acted  as  attorney-in-fact  before  he  executed 
the  deed.  SmUh  v.  Penny,  44  Cal.  162.  In 
Bleven  v.  Freer,  10  Cal.  172,  it  is  substan- 
tially held  that  one  who,  with  knowledge  of 
all  the  facts  and  circumstances  surrounding 
the  transaction,  gives  to  a  sherifi:'  an  account- 
able receipt  for  property  levied  upon  as  the 
property  of  another,  is  estopped  from  after- 
wards asserting  ownership  m  himself,  un- 
less at  or  before  the  giving  of  the  receipt  he 
make  known  his  claim  to  the  officer;  affirmed, 
Dresbach  v.  Minnis,  46  Cal.  224.  Where  from 
1851  to  1866  the  location  of  a  fence  was  ac- 
quiesced in  by  the  coterminous  owners,  they 
were  held  estopped  from  controverting  the 
correctness  of  tne  location.  Columbet  v.  Pa- 
checo,  48  Cal.  397;  Sneed  v.  Osborn,  25  Cal. 
619;  AfcCormick  v.  Bamum,  10  Wend.  104; 
Adams  v.  JRockwell,  16  Wend.  286,  302;  Per- 
kins V.  Gray,  3  Serg.  &  Rawle,  132;  Hagey  v. 
Detweiler,  35  Penn.  412;  McGee  v.  Stone,  9 
Cal.  600.  A  purely  equitable  estoppel  or 
purely  equitable  title  could  not  be  entertained 
at  common  law,  even  if  it  were  represented 
upon  the  record,  for  the  reason  that  the  com- 
mon law  courts  had  no  jurisdiction.  Under 
our  system,  however,  the  jurisdictional  diffi- 
culty has  been  overcome,  but  still  the  decisions 
require  that  in  actions  at  common  law  all 
equitable  defenses  should  be  specifically  stated 
in  the  answer.  If  they  are  not  so  stated  they 
are  waived,  434.  J^guello  v.  Edinger,  10  Cat 
158;  Lestrade  v.  Earth,  19  Cal.  660;  Downer  v. 
SmUh,  24  Cal.  114;  Blum  v.  Robertson,  24  Cal. 
127;  Clarke  v.  Huber,  26  CaL  696,  597. 

Bubd.  4.  Tenant  denying  landlord's 
title.  The  rule  is  the  same  where  a  person 
acquires  possession  by  permission  of  the 
owner.  Hussman  v.  Wilke,  50  Cal.  250.  The 
attornment  of  a  tenant  to  a  stranger  is  void, 
unless  it  is  made  with  the  consent  of  the 
landlord,  or  in  consequence  of  a  judgment  of 
a  court  of  competent  jurisdiction.  C.  C,  1948; 
7%ympson  v.  J^ioche,  44  Cal.  515.  The  law  is 
as  stated  in  ^te  text,  although  the  landlord  be 
a  non-resident  alien. .  Ramires  v.  Kent,  2  Cal. 
558. 

In  an  action  of  ejectment  where  the  de- 
fendants acquired  possession  from  the  tenant 
of  plaintiff  with  a  full  knowledge  of  the  ten- 
ancy, they  are  not  in  a  position  to  deny 


flaintiiTs  title.  Anderson  v.  Parker,  6  Cal. 
97;  see  WaUcer  v.  Sedgtmek,  8  Cal.  398;  Hen- 
derson V.  Grewell,  8  Cal.  584;  McKune  v.  Mont- 
gomery, 9  Cal.  575;  Houseman  v.  Chase,  12 
Cal  290.  If  the  tenant  disclaim  the  title  of 
the  landlord  and  his  own  relation  of  tenant, 
he  cannot  invoke  the  protection  and  advan- 
tages of  that  relation :  SmMh  v.  Ogg  Shaw,  16 
CiQ.  89;  Taylor's  Land  <fc  Tenant,  309;  6  Johns. 
272;  3  Johns.  422;  and  he  is  not  entitled  to 
notice  to  quit.  Bolton  v.  Landers,  27  Cal.  105. 
The  tenant  may  always  show  that  his  land- 
lord's title  has  expired,  or  that  he  has  sold  his 
interest  in  the  premises,  or  that  it  is  alienated 
from  him  by  judgment  and  operation  of  law. 
2  Greenl.  Ev.  253.  Where  the  tenant  is 
evicted  by  one  having  an  adverse  title,  he 
may  take  from  the  latter  a  new  lease  and  set 
it  up  as  against  the  landlord.  1  Washburn  on 
Real  Property,  359;  Foster  v.  Morris,  3  A.  K. 
Maish.  609.  '  It  is  the  duty  of  the  landlord 
to  protect  him  in  his  possession.  Wheelock  v. 
Warschauer,  21  CaL  309. 

The  estoppel  a&ainst  a  tenant  in  favor  of 
his  landlora  s  title,  does  not  endure  longer 
than  the  tenant's  possession  under  the  lease. 
After  the  possession  has  been  restored  to  the 
landlord  the  tenant  is  released  from  the  estop- 
pel, and  if  he  has  a  paramount  title  he  may 
oring  it  forward.  Willson  v.  Cleaveland,  30 
Cal.  201;  Doe  d.  Knight  v.  Lady  Smythe,  4  M. 
&  S.  348;  Jackson  d.  Shaw  v.  Spear,  7  Wend. 
401;  Glen  v.  Gibson,  9  Barb.  634;  James  v. 
Landon,  1  Croke,  36. 

The  production  of  a  lease  will  not  of  itself 
show  tnat  the  relation  of  landlord  and  tenant 
existed  between  the  parties  to  the  lease.  Cald- 
weU  V.  Center,  30  Cal.  544.  The  general  rule 
is  subject  to  several  exceptions.  One  is, 
when  m  taking  the  lease  the  lessee  was  de- 
ceived and  imposed  upon  by  the  lessor.  Gleim 
v.  Rise,  6  Watts,  44.  So  if  the  tenant  has 
been  ousted  by  title  paramount,  he  may  plead 
it:  Hayne  v.  Maltby,  3  Term  R.  441;  also  that 
the  landlord's  title  has  ceased  or  become  ex- 
tinguished: Jackson  v.  Rowland,  6  Wend.  666; 
or  that  he  has  acquired  his  landlord's  title  by 
purchase  from  him  or  at  a  judicial  sale,  or  by 
a  redemption.  And  if  the  action  is  brought 
by  a  vendee  of  the  landlord  the  tenant  may 
dispute  the  derivative  title.  Phillips  v.  Pearce 
5  B.  &  C.  433;  Reay  v.  Cotter,  29  Cal.  168. 
So  if  the  tenant  did  not  take  possession  un- 
der the  lease,  but  was  in  possession  at  the 
time  he  took  his  lease,  he  may  dispute  the 
landlord's  title  without  first  surrendering  the 
possession;  for,  not  having  received  the  pos- 
session from  him,  he  is  under  no  moral  or 
legal  obligation  to  restore  it  before  adopting 
a  nostile  attitude,  and  he  may  have  attorned, 
by  mistake,  to  one  who  had  no  title.  Cornish 
V.  Searell,  8  B.  &  C.  471.  To  these  excep- 
tions may  be  added,  possibly,  the  case  where 
it  appears  affirmatively  that  both  parties  have 
actea  under  a  mutual  mistake  as  to  the  law 
in  regard  to  the  title  of  the  lessor.  Glen  v. 
Gibson,  supra;  Tewksbury  v.  Magraff,  33  CaL 
244;  Franklin  v.  Merida,  35  CaL  666. 

Where  plaintiff  objected  on  the  ground  that 
defendant  entered  under  a  contract  of  pur- 
chase, and  that  he  was  estopped  from  setting 
up  a  subsequently  acquired  title  from  the 
U  nited  States,  without  first  surrendering  the 
possession  acquired  by  his  purchase  from  the 
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plaintiif,  the  court  held  the  case  did  not  fall 
within  the  rule,  ffolden  v.  Andrews,  38  Cal. 
122.  A  tenant  cannot  justify  his  attorning  to 
a  third  party,  by  merely  showing  that  such 
party  has  recovered  a  judgment  against  him 
tor  the  possession  of  the  premises.  He  must 
go  further,  and  show  that  his  landlord  was 
notified  of  the  pendency  of  the  action,  and 
had  an  opportunity  to  aefend,  otherwise  the 
landlord  is  neither  bound  nor  estopped  by  the 
judgment.  Douglas  v.  Fulda,  45  Cal.  594; 
Wheelocky.  Warsehauer,  34  Cal.  265;  Steinbaeh 
V.  Kront,  36  Cal.  307;  Valentine  v.  Mahoney, 
37  Cal.  389;  Russell  v.  Mallon,  38  CaL  262; 
Thompson  v.  Pioche,  44  Cal.  608. 

Judgments,  etc.,  1908. 

Subd.  7.    Other  estoppels.     By  PoL  C. 
3972,  all  surveys  finally  approved  under  the 


provisions  of  the  chapter  of  which  that  section 
forms  a  part  {as  to  boundaries  of  counties)  are 
conclusive  ascertainments  of  the  lines  and 
corners  included  therein.  An  alcalde^s  grantee 
is  chargeable  with  the  knowledge  that  the  al- 
calde had  no  authority  to  make  the  grant. 
Woodwarth  v.  Fulton,  1  Cal.  295.  When  the 
sur\'ey  made  by  the  Surveyor-General  of  the 
United  States,  of  an  imper^ct  confirmed  grant 
of  land,  becomes  final,  such  survey  is  conclu- 
sive evidence  in  an  action  of  ejectment  against 
one  claiming  under  the  ^raut  of  the  bound- 
aries of  the  tract  confinne£  Oallagher  v.  Biley, 
49  Cal.  473.  Decree  allowing  executors,  etc., 
accounts,  1638.  Evidence  of  notice  on  appli- 
cation for  letters  of  administration,  ld76. 
Probate,  1333.  Conclusive  evidence  generally, 
1978. 


1063.  All  other  presumptions  are  satisfactory,  if  uncontradicted.  They 
are  denominated  disputable  presumptions,  and  may  be  controverted  by 
other  evidence.     The  following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thiug  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

10.  That  former  rent  or  installments  have  been  paid  when  a  receipt  for 
later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  own- 
ership over  it,  or  from  common  reputation  of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the  payment 
of  money,  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the 
thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such^  whether  in  this  State  or  any 
other  State  or  country,  was  acting  in  the  lawful  exercise  of  his  juris- 
diction; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  correctly 
determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and 
passed  upon  by  them;  and  in  like  manner,  that  all  matters  within  a  sub- 
mission to  arbitration  were  laid  before  the  arbitrators  and  passed  upon 
by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed 
for  a  sufficient  consideration; 
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22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of 
exchange  was  made  at  the  time  and  place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular 
course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced 
in  was  conformable  to  the  right  or  fact; 

28.  .That  things  have  happened  according  to  the  ordinary  course  of 
nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  a  contract  of 
copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife 
have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce  from 
bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old  is  genuine, 
when  the  same  has  been  since  generally  acted  upon  as  genuine,  by  persons 
having  an  interest  in  the  question,  and  its  custody  has  been  satisfactorily 
explained; 

35.  That  a  printed  and  published  book,  purporting  to  be  printed  or 
published  by  public  authority,  was  so  printed  or  published; 

36.  That  a  printed  and  published  book,  purporting  to  contain  reports 
of  cases  adjudged  in  the  tribunals  of  the  State  or  country  where  the  book 
is  published,  contains  correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real 
property  to  a  particular  person,  has  actually  conveyed  to  him,  when  such 
presumption  is  necessary  to  perfect  the  title  of  such  person  or  his  suc- 
cessor in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial  ground, 
for  five  years,  with  the  consent  of  the  owner,  and  without  a  reservation  of 
his  rights,  is  presui^ptive  evidence  of  his  intention  to  dedicate  it  to  the 
public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written 
contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a 
battle,  or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are 
no  particular  circumstances  from  which  it  can  be  inferred,  survivorship  is 
presumed  from  the  probabilities  resulting  from  the  strength,  age,  and  sex, 
according  to  the  following  rules : 

First.  If  both  of  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived; 

Second.  .If  both  were  above  the  age  of  sixty,  the  younger  is  presumed 
to  have  survived; 
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Third.  If  one  be  under  fifteen  and  the  other  above  sixty,  the  former  is 
presumed  to  have  survived; 

Fourth.  If  both  be  over  fifteen  and  under  sixty^  and  the  sexes  be  dif- 
ferent, the  male  is  presumed  to  have  survived;  if  the  sexes  be  the  same, 
then  the  older; 

Fifth.  If  one  be  under  fifteen,  or  over  sixty,  and  the  other  between  those 
ages,  the  latter  is  presumed  to  have  survived. 


Presumptions  generaUy.  Presumptions 
are  only  indulged  to  supply  the  absence  of 
facts.  There  can  be  no  presumption  against 
ascertained  and  establisned  facts.  Nieto  v. 
Carpenter,  21,  CaL  456. 

8.  11.  PoBBesBion  presumptive  evidence 
of  oiiviierBhip.  Of  a  vessel:  Bailey  v.  New 
Worldy  2  Cal.  373.  Chattels:  Goodwin y,  Garr, 
8  Cal.  617;  Wright  y,  Solomon,  19  Cal.  76; 
Dow  V.  Gould  <&  Curry  S,  M.  Co. ,  31  Cal.  649. 
Negotiable  instruments:  Palmer  v.  Goodtnn, 
6  Cal.  460;  McCann  v.  Lewis,  9  Cal.  246.  Real 
property,  water,  etc:  Hutchinson  v.  Perky, 
4  Cal.  34;  Martin  v.  Davis,  Id.  69;  Winans  v. 
Christy,  Id.  79;  Plume  v.  Seward,  Id.  96;  Be- 
quette  v.  Caulfield,  Id.  278;  Eherhard  v.  Tuol- 
umne W.  Co.,  Id.  308;  Castro  v.  GiU,  5  Cal.  42; 
Potter  V.  Knowles,  5  Cal.  87;  Norrisy.  Russell, 
Id.  250;  Grover  v.  Hawley,  5  Cal.  486;  Kelly 
V.  Natofna  W.  (7o.,  6Cal.  108;  Mitcliell  v.  Ha- 
good,  6  CaL  148;  Bradshaw  v.  Treat,  6  CaL 
173;  Murphy  v.  WaUingford,  6  CaL  649;  Mc- 
Carron  v.  OVonnell,  7  Cal.  162;  Maoris  v. 
BickneU,  7  Cal.  262;  CrandaUy.  Woods,  8  CaL 
143;  Leigh  Co.  v.  Independent  Co.,  8  CaL  323; 
Bryan  v.  Ramirez,  8  Cal.  467;  Jenkins  v.  Red- 
ding, 8  Cal.  603;  Bird  v.  Lisbros,  9  Cal.  6; 
Humphreys  v.  McCall,  9  CaL  63;  Nagle  v. 
Macy,  9  Cal.  427;  O^Ke^e  v.  Cunningham,  9 
CaL  589;  McCormich  v.  Bailey,  10  CaL  230; 
Weaver  v.  Conger,  10  Cal.  233;  Butte  Canal 
Co.  V.  VaugJian,  11  CaL  163;  Houseman  v.. 
Chase,  12  CaL  291;  Ortman  v.  Dixon,  13  Cal. 
38;  Atwood  v.  Fricott,  17  CaL  43;  English  v. 
Johnson,  17  Cal.  115;  Lentz  v.  Ktctor,  17  Cal. 
274;  Riley  v.  ^ciac^,  18  Cal.  199;  Logan  v. 
DriscoU,  19  CaL  625;  Taftfe  -if.  T.  Co.  v.  Strana- 
han,  20  Cal.  209;  i>M^n  v.  >far»cAaM«r,  21  Cal. 
610;  Keane  v.  Cannovan,  21  CaL  305;  ifttft- 
bard  v.  i?arry,  21  CaL  324;  McKinneyy.  Smith, 
21  Cal.  381;  Hestres  v.  Brannan,  21  CaL  423; 
Antoine  Co.  v.  i?%e  (7o.,  23  CaL  221;  PaUerson 
V.  Keystone  M.  Co.,  23  CaL  676;  Carpentier  v. 
Thirston,  24  CaL  279;  (7o;5?«r  i^iW  Jf.  Co.  v. 
Spencer,  25  Cal.  25;  CT^nion  fT.  Co.  v.  Crary,  25 
Cfal.  609;  Peojofe  v.  Batc?velder,  27  Cal.  73; 
^or»  V.  /onetf,  28  CaL  202;  McDonald  v.  Askew, 
29  CaL  206;  i^Viir  v.  Stevemt,  29  Cal.  490;  /Tcm 
V.  Winder,  30  CaL  355;  Smith  v.  rttfe,  31  CaL 
183;  McKee  v.  (?ree»e,  31  CaL  418;  Pelly.  Mc- 
Elroy,  36  CaL  271;  Partridge  v.  McKinney,  10 
Cal.  181;  G^«o?*  v.  Puchta,  33  Cal.  310;  Bemal 
V.  (?feiw,  33  Cal.  668;  Moon  v  i?oi/rw«,  36  CaL 
333;  Page  v.  ibwfer,  37  Cal.  101;  Hobbs  v. 
Duff,  43  Cal.  485;  Donahue  y.  Gallavan,  43 
CaL  574;  Thompson  v.  PtocA«,  44  Cal.  516; 
Pierce  v.  Murat,  45  Cal.  281.  The  possession 
of  one  tenant  in  common,  or  joint  tenant,  is 
presumed  to  be  the  possession  of  all :  Colman 
V.  Clements,  23  CaL  247;  Owen  v.  Morton,  24 
CaL  3^6.  The  cutting  of  timber,  by  itself,  is 


neither  possession  or  title:  Stockton  y.Garfrias, 

12  CaL  316. 

A  defendant  in  ejectment,  entering  under 
a  deed  executed  by  order  of  a  court  of  com- 

S^tent  jurisdiction,  enters  under  color  of  title, 
e  is  not  a  naked  trespasser,  and  may  set  up 
an  outstanding  title  in  a  third  person.  Mere 
prior  possession  of  land  cannot  prevail  against 
the  present  possession  of  defendant,  taken 
under  claim  of  title  derived,  regularly  or  not, 
from  the  rightful  owner.    Gregory  v.  Haynes, 

13  CaL  592.  Possession  of  land  at  the  death 
of  a  party  gives  prima  facie  title  to  his  heirs, 
or  representatives.  Gregory  v.  McPherson,  13 
Cal.  562.  The  fact  that  a  party  had  cattle  on 
the  land,  or  was  there  for  short  periods  hi  in- 
self,  or  that  he  claimed  within  given  limits, 
ia^  in  the  absence  of  any  inclosure,  or  some 
visible  physical  signs  of  the  extent  of  his 
boundaries  or  claim,  insufficient  to  show  the 
fact  of  possession  of  any  particular  tract, 
when  others  w^ere  also  in  possession.  WUwn 
V.  Corbier,  13  CaL  166. 

Mere  entry  upon  public  land,  without  inclos- 
ing it,  does  not  give  a  right  to  an  action  upon 
the  strength  of  the  possession  alone.  Wriffhi 
V.  Whitesides,  15  Cat  47.  Each  person  min- 
ing in  the  same  stream,  is  entitled  to  use  in  a 
proper  and  reasonable  manner,  both  the  chan- 
nel of  the  stream  and  the  water  flowing  there- 
in. Esmond  v.  Chew,  15  Cal.  143.  The  mere 
inclosure  of  a  lot  with  brush  fence  from  two 
to  three  feet  high,  without  any  other  steps 
bein^  taken  to  subject  the  property  to  any 
use,  IS  not  evidence  of  possession.  HuUon  v. 
Schumaker,  21  CaL  453. 

Placing  a  fence,  consisting  of  small  posts 
with  two  rails  nailed  on,  around  a  niece  of 
land,  without  actually  occupying  the  land,  or 
any  part  of  it,  and  suffering  the  fence  to  go 
to  decay  in  a  year  or  two,  so  that  it  will  not 
keep  out  cattle,  is  not  sufficient  to  constitute 
prima  facie  evidence  of  title  to  land  by  actual 
possession.  Borel  v.  RoUins,  30  Cal.  408; 
Baldwin  v.  Simpson,  12  Cal.  660.  Personal 
residence,  though  an  act  of  possession,  is  not 
a  sine  qud  non.  Possession  by  a  tenant  is 
equally  significant  and  available.  Barstow  v. 
Newman,  34  Cal.  91. 

If  the  first  appropriator  of  water  takes  only  a 
part  of  the  quantity  flowing  in  a  stream, 
another  may  afterwards  appropriate  the  re- 
mainder, and  if  the  first  aj^propnates  the  water 
only  during  certain  days  m  the  week  another 
may  afterward  take  during  the  remaining 
days  of  the  week.  Smith  v.  O'Hara,  43  CaL  371. 
When  a  person  erects  a  house  upon  a  tract  of 
public  land  and  moves  into  it,  but  does  not 
cultivate  or  inclose  any  part  of  the  tract,  his 
possession  does  not  extend  to  the  entire  tract 
Le  Roy  v.  Cunningham^  4A  Cal.  599.  One  who 
has  built  a  fence  of  any  kind  around  land, 
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which,  together  with  natural  barriers,  is  suffi- 
cient to  turn  cattle,  and  has  used  it  lor  a  pas- 
turage, can  maintain  ejectment  to  recover  it 
from  a  mere  intruder.  Sauthmayd  v.  ffenUy,  45 
CaL  101-105.  The  possession  of  the  servant  is 
that  of  the  master.  Goodwin  y.  Qarr,  8  CaL 
617. 

8. 14.  Dne  appointment  of  a  person  ez- 
erclBlng  a  public  ofiBce.  Alcalde:  Cohaa  v. 
Bauiin,  3  Cal.  453;  Downer  v.  Smith,  2A  Cal. 
121.  Sheriff:  People  v.  Clingan,  6  Cal.  389; 
People  y.  Roberts,  6  CaL  215.  Generally:  MoU 
y.  SmUh,  16  CaL  552. 

Saba.  15, 16.  OfQolal  dntyregnlarlyper. 
formed,  eto.  Reynolds  v.  Weet,  1  Cal.  323; 
Scmniekion  v.  Brown,  5  Cal.  67;  JOen  v.  Den,  6 
Cal.  82;  Summers  v.  Dickinson,  9  Cal.  554; 
Payney.  TrmdweU,  16  CaL  227;  Keaney,  Can- 
novan,  21  Cal.  300;  Pe^e  v.  Holden,  28  CaL 
133;  Himmelmann  v.  Uarpentier,  47  Cal.  43; 
Weaver  y.  Fairchild,  50  CaL  360.  , 

Saba.  17,  18.  Proceedings  of  courts,  87 
and  notes. 


S.  20.  Ordinary  coarse  of  business  has 
been  followed,  1960. 

S.  21.  Note  or  bill  imports  a  considera- 
tion. A  written  instrument  is  presumptive 
evidence  of  a  consideration.  C.  CC  1614.  The 
burden  of  showing  a  want  of  consideration 
sufficient  to  support  an  instrument  lies  with 
the  party  seekmg  to  invalidate  or  avoid  it. 
C.  (7.1615;  McCann  v.  Leuns,  j9  CaL  247; 
McCarty  v.  Beach,  10  CaL  463;  Winters  v. 
Rush,  34  Cal.  138;  and  see  subdivision  39  of 
this  section. 

S.  23.  Date.  The  principle  of  the  text  af- 
firmed. Treadwell  v.  Reynolds,  47  Cal.  174. 

S.  25.  Identity.  The  court  said:  "The 
authorities  establish  that  ortma  facie  John  P. 
Manrow,  aeainst  whom  tne  judgment  in  New 
York  was  o  otained,  is  the  John  P.  Manrow  now 
sued."  Thompson  v.  Manrow,  1  CaL  428 
(citing  Cow.  &  Hill's  Notes,  1301,  and  cases 
there  cited;  1  Greenl.  £v..  Sec.  575,  in  note); 
same  doctrine,  MoU  v.  Smith,  16  Cal.  554; 
Jackson  y.  Boneham,  15  Johns.  226;  Carlton  v. 
Townsend,  28  CaL  219  (a  case  of  identity  of 
name  in  two  deeds,  in  one  of  which  B.  T. 
Black  was  described  as  of  Oroville,  in  the 
county  of  Butte,  was  grantor;  and  in  a 
previous  deed  B.  T.  Black,  of  the  city  of  San 
Prancisco,  was  grantee;  see  also  Doualass  v. 
DaJcvn,  46  CaL  49).  The  rule  applies  to 
houses  as  well  as  persons.  People  y.  Thompson, 
28  Col.  218. 

Where  one  of  the  deeds  under  which  the 
appellant  claimed,  and  which  purported  in  the 
body  of  it  to  have  been  made  by  Edward  Jones, 
appeared  in  such  copy  and  in  the  book 
oi  records  as  signed  by  Edmund  Jones, 
but  hy  the  certificate  of  the  proof  of  the 
execution  of  this  deed,  it  appears  that  the 
execution  was  by  Edward  Jones,  and  Edward 
Jones  was  the  person  through  whom  the  ap- 
pellant claimed  title,  it  was  held  that  the 
execution  by  Edward  Jones  w'as  established, 
notwithstanding  the  use  by  him  of  another 
christian  name  than  his  own,  and  the  defect 
was  harmless.  Middleton  v.  Findla,  25  CaL  78; 


Addy  v.  Orix,  8  Vesey,  504;  Harrison  v.  Harri- 
son, 8  Id.  185;  Baker  v.  Dening,  8  Adol.  & 
Ellis,  94;  Merchants'  Bank  v.  Spicer,  6  Wend. 
443;  Brown  y.  Butchers*  <fc  Drovers'  Bank,  6 
Hill,  443. 

S.  26.  Death  of  persons  not  heard  from 
for  seven  years.  The  text  sustained  by 
Ashhury  v.  Sandars,  8  CaL  62;  Garwood  y. 
Hastings,  38  CaL  223. 

S.  29.  Partnership.  jDe/o^r^o  corporation. 
People  V.  Barric,  49  Cal.  344;  People  v. 
Hughes,  29  CaL  257. 

S.  30.  Marriage.  The  facts  are,  however, 
only  prifna  facie  evidence  of  a  marriage;  not 
a  marriage.  C,  C,  68-78;  Letters  v.  Cody,  10 
CaL  537:  People  y.  Anderson,  26  CaL  132. 

S.  31.  Legitimaoy.  A  child  bom  in  law- 
ful wedlock  is  presumed  to  be  the  child  of  the 
husband.  Bakery,  Baker,  13  Cal.  101;  StigaU 
et  aL  V.  StigaU,  2  Birck.  261;  Tfie  State  v. 
Herman,  13  Ired.  602;  The  King  v.  Ltife,  8 
£ast.  193. 

S.  36.  Foreign  laws.  In  the  absence  of 
evidence,  the  presumption  is  that  the  laws  of 
foreign  countries  are  the  same  as  those  of  this 
State.  Hickman  v.  Alpaugh,  21  CaL  226;  Hill 
v.  Grigsby,  32  CaL  60. 

S.  39.  See  ante,  S.  21  of  this  section, 
notes. 

Other  presumptions.  Transcript  of  short- 
hand notes  is  prima  facie  evidence,  270  ante. 
Sheriff's  return,  262  n.,  p.  89.  Order  of  Pro- 
bate Court  for  disclosure  of  property  of  estate, 
1460  ante.  Conveyance  executed  by  execu- 
tor, etc.,  1601  ante.  Community  property. 
Meyer  v.  Kinzer,  12  Cal.  251.  Money  m  the 
county  treasury  is  presumptively  the  money 
of  the  county.  Sacramento  County  v.  Bird,  31 
CaL  74.  Adultery  is  presumed  from  a  mar- 
ried man  entering  a  nouse  of  prostitution. 
Evans  v.  Evans,  41  CaL  107.  Proof  of  the  oc- 
currence of  an  accident,  without  fault  of  the 
passenger,  is  prirna  facie  proof  of  negligence 
on  the  part  of  the  carrier.  Boyee  v.  Cal.  Stage 
Co.,  25  CaL  467;  Ficken  v.  Jones,  28  Cal.  627; 
Yeomans  v.  Contra  Costa  S.  N.  Co.,  44  Cal. 
83.  The  rule  is  well  settled  that  a  drawee  of 
a  check  is  bound,  at  his  peril,  to  know  the 
handwriting  of  the  drawer,  and  if  he  pays  a 
check  to  which  the  signature  of  the  drawer 
was  forged,  he  must  suffer  the  loss,  as  between 
himself  and  the  drawer,  or  an  innocent  holder 
to  whom  he  has  made  payment.  But  there  is 
no  presumption  that  the  drawee  is  acquainted 
witn  the  nandwriting  in  the  body  of  the 
check.  Redington  v.  Woods,  45  CaL  419.  A 
receipt  in  a  broker's  contract  for  the  sale  of 
stock,  acknowledging  the  receipt  of  the  first 
payment  on  the  margin  on  the  contract,  is 
omy  prima  facie  evidence  of  the  payment  of 
the  money,  and  may  be  explained  by  parol 
testimony.  Winans  v.  Hassey,  48  CaL  635. 
On  sales  of  stock  for  delinquent  assessments, 
C.  C.  S.  348  provides:  The  publication  of  no- 
tice required  by  this  article  may  be  proved  by 
the  affidavit  of  the  printer,  foreman,  or  prin- 
cipal clerk  of  the  newspaper  in  which  the 
same  was  published;  ana  the  affidavit  of  the 
secretary  or  auctioneer  is  prima  fade  evidence 
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of  the  time  and  place  of  sale,  of  the  quantity 
and  particular  description  of  the  stock  sold, 
and  to  whom,  and  for  what  price,  and  of  the 
fact  of  the  purchase-money  being  paid.  The 
affidavits  must  be  filed  in  the  onice  of  the 
corporation,  and  copies  of  the  same  certified 
by  the  secretary  thereof,  are  prima  facie  evi- 
dence of  the  facts  therein  stated.  Certificates 
signed  by  the  secretary,  and  under  the  seal 
of  the  corporation,  are  prima  fade  evidence 
of  the  contents  thereof. 

Copies  of  the  entries  of  a  county  clerk, 
when  certified  by  him,  and  affidavits  of  pub- 
lication made  by  the  printer,  publisher,  or 
chief  clerk  of  a  newspaper,  under  sections 
2466-2471  of  the  Civil  Code,  relating  to  the 
use  of  fictitious  names  in  partnerships,  are 
presumptive  e\'idence  of  tne  facts  therein 
stated.   See  note  426,  p.  185. 

An  affidavit  of  the  making  of  the  publica- 
tion of  the  certificate  of  a  special  partnership, 
or  its  substance,  under  C.  C.  sections  2477- 
2485,  made  by  the  printer,  publisher,  or  the 
chief  clerk  of  the  newspaper  in  which  such 
publication  is  made,  may  be  filed  with  the 
county  recorder  with  whom  the  original  cer- 
tificate was  filed,  and  is  presumptive  evidence 
of  the  facts  therein  stated.   C.  U,  2484. 

The  protest  of  a  notary,  under  his  hand 
and  official  seal,  of  a  bill  of  exchange  or 
promissory  note  for  non-acceptance  or  non- 
payment, stating  the  presentment  for  accept- 
ance or  payment,  ana  the  non-acceptance  or 
non  payment  thereof,  the  service  of  notice  on 


any  or  all  the  parties  to  such  bill  of  exchange 
or  promissory  note,  and  specifying  the  mode 
of  giving  such  notice,  and  the  reputed  place 
of  residence  of  the  party  to  such  bill  oi  ex- 
change or  promissory  note,  and  of  the,*party 
to  whom  tne  same  was  given,  and  th0  post- 
office  nearest  thereto,  is  prima  facie  evidence 
of  the  facts  contained  therein.   PoL  C  795» 

All  fines  and  penalties  for  non-attendance 
upon  drills,  parades,  and  inspections  of  the 
national  guard,  legally  determmed  and  im- 
posed under  the  provisions  of  such  rules  and 
by-laws,  may  be  collected  by  action  in  jus- 
tice's court,  m  the  name  of  the  People  of  the 
State  of  California;  and  the  books  and*  rec- 
ords of  regiments,  battalions,  and  companies, 
and  the  proceedings  under  which  delinquents 
are  finea  are  prima  facie  evidence  of  the  facta 
therein  stated.    PoL  C,  1935. 

The  secretary  of  the  fire  department,  or 
fire  company,  must  keep  a  reconi  of  all  cer- 
tificates of  exemption  or  active  membership, 
the  late  thereof,  and  to  whom  issued;  and 
when  no  seal  is  provided,  similar  entries  of 
certificates  issued  to  obtain  county  clerks' 
certificates.  Every  such  certificate  is  prima 
facie  evidence  of  the  facts  therein  stated.  PoL 
C.  3341. 

All  surveys  and  maps  of  boundary  lines 
heretofore  legally  made  and  approved,  are 
declared  valid,  and  they  are  prima  facie  evi- 
dence of  the  establishment  of  such  lines,  ex- 
cept so  far  as  they  are  inconsistent  with  the 
provisions  of  this  Code.  PoL  C,  3973. 


CHAPTEE  VI. 

indispensable  evidence. 


Sec.  1967.  Indispensable  evidence,  what. 

1968.  To  prove  perjury  and  treason,  more 

than  one  witness  required. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in 

writing. 


Sec.  1972.  Last  section  not  to  extend  to  cer- 
tain cases. 

1973.  Agreement  not  in  writing,  when 

invalid. 

1974.  Representation  of  credit  by  writ- 

ing. 


1867.  The  law  makes  certain  evidence  necessary  to  the  yalidiiy  of  par- 
ticular actS|  or  the  proof  of  particular  facts. 

1868.  Perjury  and  treason  must  be  proved  by  testimony  of  more  than 
one  witness.  Treason  by  the  testimony  of  two  witnesses  to  the  same 
overt  act;  and  perjury  by  the  testimony  of  two  witnesses,  or  one  witness 
and  corroborating  circumstances. 

Probate  of  lost  wiU,  two  witnesses  are  necessary,  1339. 

1868.  A  last  will  and  testament,  except  a  nuncupative  will,  is  invalid, 
unless  it  be  in  writing  and  executed  with  such  formalities  as  are  required 
by  law.  When,  therefore,  such  a  will  is  to  be  shown,  the  instrument  itself 
must  be  produced,   or  secondary  evidence  of   its  contents   be  given. 

[Approved  March  24;  effect  July  1,  1874.  ] 

1870.  A  written  will  cannot  be  revoked  or  altered  otherwise  than  as 

provided  in  the  Civil  Code.     [Approved  March  24;  effect  July  1, 1874.] 
Revocation,  eto.  a  (7.  1292  et  seq. 
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1971.  No  estate  or  interest  in  real  property,  other  than      i 
term  not  exceeding  one  year,  nor  any  trust  or  power  ovei 
it,  or  in  any  manner  relating  thereto,  can  be  created,  gci     i 
surrendered,  or  declared,  otherwise  than  by  operation  ol 
veyance  or  other  instrument  in  writing,  subscribed  by  the     i 
granting,  assigning,  surrendering,  or  declaring  the  same,  ( 
agent  thereunto  authorized  by  writing. 

Win,  etc.,  operation  of  law,  1972.  by  the  party,"  etc.,  upon      i 

■- ,    ^  ^  Q«o  that  a  trust  may  be  create      i 

Tttist.  C.  C.  862.  statute  fully  complied  wit      i 

Grant,  oto.  C,  C,  1053.  ^y  written  evidence;  whil     i 

every  trust  should  be  creai 

Btatute  of  frauds.     A  distinction  is  to  be  ing,  or  by  operation  of  la\ 

conferred  between  the  seventh  section  of  the  ference  consists  in  this, 

statute  29  Charles,  II,  Chap.   Ill,  and  our  they  must  be  proved  in  a  <     I 

statute.     The  former  provides  that  "all  dec-  latter  they  must  be  crea 

larations  or  creations  of  trust,  etc,  shall  be  manner.  UBbomey.  Endico 
manifested  and  proved  by  some  writing  signed 

1972.  The  preceding  section  must  not  be  construed  to  a  ; 
of  a  testator  in  the  disposition  of  his  real  property  by  a  last  i 
ment,  nor  to  prevent  any  trust  from  arising  or  being  extin  ; 
plication  or  operation  of  law,  nor  to  abridge  the  power  < 
compel  the  specific  performance  of  an  agreement,  in  case  o  | 
ance  thereof. 

1973.  In  the  following  cases  the  agreement  is  invalid,  n  ' 
or  some  note  or  memorandum  thereof  be  in  writing  and 
the  party  charged,  or  by  his  agfent.    Evidence,  therefore,   i 
ment  cannot  be  received  without  the  writing  or  secondary  <  i 
contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performec 
from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  ; 
another,  except  in  the  cases  provided  for  in  section  2794  ; 
Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  thing  i 
a  price  not  less  than  two  hundred  dollars,  unless  the  buj : 
receive  part  of  such  goods  and  chattels,  or  the  evidences,  or ; 
of  such  things  in  action,  or  pay  at  the  time  some  part  of 
money;  but  when  a  sale  is  made  by  auction,  an  entry  by  the 
his  sale  book,  at  the  time  of  the  sale,  of  the  kind  of  prop  i 
terms  of  sale,  the  price  and  the  names  of  the  purchaser  a;: 
whose  account  the  sale  is  made,  is  a  sufficient  memorandum. 

6.  An  agreement  for  the  leasing  for  a  longer  period  thai: 
for  the  sale  of  real  property  or  of  an  interest  therein;  and  sue 
if  made  by  an  agent  of  the  party  sought  to  be  charged,  is  ii: 
the  authority  of  the  agent  be  in  writing,  subscribed  by  the 
to  be  charged. 

GtoneraUy.  C.  C.  1624,  runs  thus:  "The  be  in  writing  and  subscribed 
following  contracts  are  invalid,  unless  the  be  charged,  or  by  his  agent 
same  or  some  note  or  memorandum  thereof,     five  subdivisions,  similar  to 
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sions  of  the  above  section,  excepting  that  in 
the  third  subdivision  the  words  are  **  unless 
the  buyer  accept  or  receive  part,"  etc.,  instead 
of  "unless  the  buyer  accept  and  receive  part," 
etc.  The  statute  does  not  require  a  formal 
contract  drawn  up  with  technical  exactness. 
It  is  of  no  consequence  whether  the  note  or 
memorandum  purports  to  be  in  the  language 
of  the  vendor  or  the  vendee,  or  both.  Joseph  v. 
HoU,  37  Cal.  264.  When  property  is  sold  by 
auction,  an  entry  made  by  the  auctioneer,  in 
his  sale  book,  at  the  time  of  the  sale  specify- 
ing the  name  of  the  i>erson  for  whom  he  sells, 
the  thing  sold,  the  price,  the  terms  of  sale  and 
the  name  of  the  buyer,  binds  both  the  parties 
in  the  same  manner  as  if  made  by  themselves. 
(7.  C.  1798.  Every  auctioneer  in  case  of  in- 
ability to  attend  an  auction  by  reason  of  sick- 
ness or  the  performance  of  any  duty  imposed 
on  him  by  law,  or  during  a  temporary'  ab- 
sence from  the  city  and  county  within  which 
he  is  auctioneer,  may  employ  a  copartner  or 
clerk  t(^  hold  such  auction  in  his  name  and 
behalf,  such  employ^  to  take  and  file  with 
the  clerk  of  the  county,  an  affidavit  faithfully 
to  perform  the  duties  of  auctioneer.  But  any 
any  auctioneer  may  employ  a  crier  at  any 
sale,  for  whose  acts  he  shall  be  responsible. 
FoL  C.  3292.   Executor,  promise  by,  1612  ante. 

S.  1.  Not  to  be  performed  within  a 
year.  A  verbal  contract  by  which  the  plaint- 
iff agrees  to  cut  and  deliver  to  the  defendant 
at  the  defendant's  mUl,  saw-logs  sufficient  to 
keep  the  defendant's  mill  running  to  its  full 
capacity  for  two  years  from  its  date,  is  within 
the  statute.  Patten  v.  Hicks,  ^CaL&OlQ.  The 
cases  within  the  statute  were  said  to  have 
been  arranged  in  three  classes:  1.  When  by 
the  express  agreement  of  the  parties  the  per- 
formance of  tne  contract  was  not  to  be  com- 
Sleted  within  one  year.  2.  When  it  was  evi- 
ent  from  the  subject-matter  of  the  contract 
that  the  parties  had  in  contemplation  a  longer 
period  than  one  year  as  the  time  for  the  per- 
formance. 3.  When  the  time  for  the  perform- 
ance of  the  contract  was  made  to  depend  upon 
some  contin^ncy  which  might  or  might  not 
happen  within  one  year.  Swift  v.  Stai/lf  46 
Cal.  266.  This  was  under  the  statute  as  it 
originally  stood,  as  it  now  stands  the  law  as 
to  agreements  not  to  be  performed  within  a 
year,  seems  limited  to  cases  where  the  a^ee- 
ment  by  its  terms  is  no^  to  be  performed  within 
a  year. 

Hoare  and  Hindley  were  partners  in  a  band 
of  cattle,  which  were  pastured  on  a  public 
range.  In  June,  1869,  they  dissolved  the 
partnership  and  corralled  ana  divided  all  the 
cattle  they  could  find,  and  agreed,  that  Hind- 
ley  shoum  retain  the  partnership  brand,  and 
Hx>are  the  partnership  ear-mark,  and  that  any 
cattle  whicn  had  the  partnership  brand  and 
ear-mark,  after  the  expiration  of  one  year, 
should  belong  to  Hoare,  and  that,  in  the 
meantime,  they  should  make  divisions  and 
alter  the  ear-mark  of  cattle  coming  to  Hind- 
ley,  and  the  brand,  and  the  brana  of  those 
coming  to  Hoare:  held,  that  all  that  was  to 
be  done  under  the  contract,  was  to  be  per- 
formed within  one  year,  and  that  it  was  not 
within  the  statute  of  frauds.  Hoare  v.  Hindley, 
49  CaL  274 


B.  2.  Guarantee.  Except  as  prescribed  by 
the  next  section,  a  guaranty  must  be  in  writing 
and  signed  by  the  guarantor,  but  the  writing 
need  not  express  a  consideration.  C.  C.  2793. 
A  promise  to  answer  for  the  obligation  of 
another,  in  any  of  the  following  cases,  is 
deemed  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing:  1.  W liere  the 
promise  is  made  by  one  wtio  has  received 
pronerty  of  another  upon  an  undertaking  to 
apply  it  pursuant  to  such  promise,  or  by  one 
who  has  received  a  discharge  from  an  obliga- 
tion in  whole  or  in  part,  in  consideration  of 
such  promise.  2.  Wnere  the  creditor  parts 
with  value  or  enters  into  an  obligation,  in 
consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under 
circumstances  such  as  to  render  the  party 
making  the  promise  the  nrincipal  debtor,  and 
the  person  in  whose  benalf  it  is  made,  his 
surety;  3.  Wliere  the  promise,  bein^  for  an 
antecedent  obligation  of  another,  is  made 
upon  the  consideration  that  the  party  receiv- 
ing it  ^cancels  the  antecedent  obligation, 
accepting  the  new  promise  as  a  substitute 
therefor,  or  upon  the  consideration  that  the 
partv  receiving  it  releases  the  property  of 
another  from  a  levy,  or  his  person  rrom  im- 
prisonment under  an  execution  on  a  jud^ent 
obtained  upon  the  antecedent  obligation,  or 
upon  a  consideration  beneficial  to  the  promisor, 
wnether  moving  from  either  par^  to  the 
antecedent  obligation,  or  from  another  person; 

4.  Where  a  factor  undertakes,  for  a  commis- 
sion to  sell  merchandise  and  guaranty  the  sale; 

5.  Where  the  holder  of  an  instrument,  for  , 
the  payment  of  money,  upon  which  a  third 
person  is  or  may  become  liable  to  him,  trans- 
fers it  in  payment  of  a  precedent  debt  of  his 
own,  or  for  a  new  consideration,  and  in  con- 
nection with  such  transfer  enters  into  a  prom- 
ise respecting  such  instrument  C.  C,  2794. 

Where  a  aefendant  entered  into  a  contract 
with  a  builder  for  the  construction  of  a  brick 
house  and  the  builder  applied  to  the  plaintifls 
who  were  proprietors  of  a  brickyard  for  the 
sale  of  the  necessary  brick;  and  tne  defendant 
said  to  the  proprietors,  to  induce  the  sale, 
that  he  woula  become  responsible  for  all  the 
brick  furnished  his  building,  and  whatever 
contract  or  agreement  was  made  with  the 
builder  he  would  see  carried  out,  or  would  pay 
for  the  brick  if  the  builder  did  not:  held,  that 
the  promise  of  the  defendant  was  within  the 
statute.  Clay  v.  Walton,  9  Cal.  32a  The 
statute  has  no  reference  to  a  promise  by  A. , 
to  pay  money  he  owes  by  contract  with  B.,  to 
C.  Barringer  v.  Warden,  12  Cal.  314.  Where 
a  sheriff  seize  a  wagon  on  execution  in  favor 
of  R.,  who  pointed  out  the  wagon,  requested 
the  sheriff  to  seize  it,  and  verMdly  agreed  to 
hold  him  harmless,  etc. :  held,  that  the  agree- 
ment was  not  within  the  statute,  because  the 
sheriff  was  ag^ent  of  R.,  and  the  promise  was 
to  be  responsible  for  his  acts  as  such  agent 
Stark  V.  Baney,  18  Cal.  622.  A  promise  of 
the  defendant  that  he  will  pay  any  order  or 
draft  that  another  may  draw  on  him  for  the 
transportation  of  goods,  and  that  such  pay- 
ment is  to  be  made  on  account  of  that  other 
is  within  the  statute.  Waiefleid  v.  Oreenhood, 
29  Cal.  604.  A  promise  given  by  defendants 
to  W.  &  A  Elder,  of  whom  they  bought  land, 
that  they  would  pay  to  plaintiff  a  particular 
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Bryan f  6  Man^land,  141;  Safford  v.  Annis,  7 
Maine,  168;  Sostwieh  v.  Leach^  3  Day,  476; 
Marshall  v.  Ferguson^  23  Cal.  69;  although  they 
may  confer  upon  the  purchasers  an  exclusive 
right  to  Vie  land  while  the  crop  is  ripening  and 
heing  harvested.  Davis  v.  McFarlaney  37  CaL 
637.  In  the  case  of  the  Tahh  Mountain  Tunnel 
Co.  v.  Stranahan,  20  Cal.  198,  it  was  held  that 
the  right  to  a  minine  claim  rested  upon  pos- 
session only,  and  dianot  amount  to  an  interest 
in  the  land,  and  therefore  was  not  within  the 
statute  of  frauds,  and  that  no  conveyance 
other  than  a  delivery  of  the  possession  was 
necessary  to  transfer  the  title  from  one  person ' 
to  another.  Jackson  v.  Feather  River  Water  Co, 
14  Cal.  22.  Oatewood  v.  McLauMin,  23  CaL 
178;  but  see  Milton  v.  Lambard,  Feb.  28, 1876. 

A  party  who  claims  a  right  to  a  conveyance 
of  laud  under  a  parol  or  verbal  contract,  on 
the  CTound  of  part  performance,  must  make 
out,  oy  clear  and  satisfactory  proof,  the  exist- 
ence of  the  contract  as  alleged  by  him;  and  it 
is  not  enough  that  the  acts  of  part  perform- 
ance proved  are  evidence  of  some  agreement, 
but  they  must  be  unequivocal  and  satisfactory 
evidence  of  the  particular  agreement  charged 
in  the  complaint  or  answer,  as  the  case  may 
be;  besides  which,  the  agreement  must  appear 
to  be  certain  in  it«  terms,  and  just  and  fair  in 
all  its  parts.  Phillips  v.  Thompson,  1  John. 
Ch.  R.  131;  Parkkursty.  Van  CoHlandM^ ohn. 
15;  German  v.  Machin,  6  Paige,  288;  Colson 
V.  Thompson,  2  Wheat.  336;  Blum  v.  Bobertson, 
24  CaL  142. 

A  parol  partition  of  land  misht  be  made  bv 
co-owners  or  co-proprietors,  under  the  Spanish 
or  Mexican  law,  as  well  as  by  tenants  in  com- 
moii  under  the  common  law.  Contracts  touch- 
ing the  siile  of  real  estate  were  by  the  Mexi- 
can laws  put  upon  the  same  footing  with 
those  relating  to  personal  estate,  and  might 
be  by  parol  or  otherwise,  at  the  option  of  the 
parties.  Law  6,  Title  5,  Partida  5.  So,  also, 
contracts  for  the  exchange  of  lands  miffkt  be 
by  parol,  with  or  without  writing;  "Law  1, 
Title  6,  Partida  5;  and  donation  of  land  could 
be  made  in  like  manner;  also,  promises  and 
obligations  could  be  made  and  entered  into 
with  or  without  writings.  Law  4,  Title  4, 
Partida  4;  and  Law  2,  Title  11,  Partida  6. 
Lo7\g  V.  DoUarhidey  24  Cal.  222;  but  see  Staf- 
ford v.  Lick,  10  Cal.  17.  Under  the  Mexican 
law  in  force  in  1848,  parol  sales  of  real  estate, 
when  fully  executed,  >vere  valid  and  bindim; 
between  the  parties,  and  passed  the  title  to 
the  vendee.  Cook  v.  Frinh,  44  Cal.  331;  Hale 
•  V.  YoeU,  45  CaL  587- 

A  verbal  power  was  held  sufficient  to  au- 
thorize an  agent  to  sign  the  name  of  the 
grantor  to  a  bill  of  sale  of  a  mining  claim, 
when  the  grantor  had  first  agreed  in  person 
with    the   grantee    upon  the  terms  of  sale. 


Patterson  v.  Keystone  Mining  Company,  30  CaL 
360.  A  verbal  agreement  by  a  person  with  an 
execution  debtor,  whose  land  is  about  to  be 
sold  by  the  ^eriff,  to  purchase  it  with  the 
person  8  own  funds,  andnoldit  forthe  debtor's 
Denefit,  is  equivalent  to  a  loan  of  the  money 
and  a  taking  of  the  title  as  security  for  its  re- 
payment; or  an  agreement  by  one  person  to 
purchase  land  for  the  benefit  ot  another,  under 
circumstances  which  would  amount  to  a  fraud 
upon  the  latter,  if  the  former  was  allowed  to 
repudiate  his  promise,  and,  therefore,  not 
within  the  statute.  San^foss  v.  Jones,  35  CaL 
488. 

K.  entered  into  a^Mirol  contract  with  L  to 
convey  to  L.  a  tract  of  land,  upon  the  pay- 
ment of  a  stipulated  price  therefor.  ^  L.  paid 
the  price  as  stipulated,  and  was  let  into  pos- 
session. Thereafter,  K.  brought  ejectment 
to  recover  the  possession  of  said  land,  to 
which  action  L.  pleaded  said  contract,  and 
its  said  part  performance,  and  prayed  judg- 
ment for  its  complete  performance  on  the  part 
of  K. :  held  that  a  judgment  for  L.,  as  prayed, 
was  properly  rendered.  Kina  v.  Meyer,  35 
CaL  646.  A  contract  by  which  P.  agrees  that 
if  H.  will,  within  a  fixed  time,  find  a  pur- 
chaser of  P.'s  land,  at  $200  per  acre,  P.  will 
sell  and  convey  the  land  to  the  purchaser, 
and  that  H.  may  have  for  his  services  all  that 
can  be  obtained  from  the  purchaser  over 
$200,  is  not  within  the  statute.  Heyn  v.  PM- 
lips,  37  Cal.  529.  A  right  of  way  is  an  in- 
terest  in  land.  Wagner  v.  Hanna,  38  CaL 
117.  So  is  a  mine.  Milton  v.  Lambard,  Feb. 
28,  1876.  When  a  purchaser  of  real  property, 
under  an  agreement,  pays  the  entire  consid- 
eration of  the  purchase,  enters  into  posses- 
sion of  the  property,  and  expends  large  snms 
of  money  upon  it  in  its  improvement,  there  is 
exhibited  such  a  state  of  facts  as  will  take 
the  case  out  of  the  operation  of  the  statute. 
Hoffman  v.  FeU,  39  CaL  109. 

The  defendants  purchased  from  pUintifTs 
an  undivided  interest  in  a  tract  of  land  near 
Benicia,  and  received  a  deed  for  it  in  Decem- 
ber, 1858.  The  negotiations  which  led  to  the 
purchase  were  mostly  conducted  on  the^  part 
of  defendants,  by  tlie  defendant  Williams. 
He  agreed  with  tne  plaintiffs  to  pay  for  the 
land  a  certain  sum  of  money,  upon  receipt  of 
the  deed,  and  the  further  sum  of  $1170  from 
the  first  proceeds  of  the  sale  of  the  lands,  it 
was  held  that  the  contract  was  not  within  the 
statute.    Price  v.  Sturgis,  44  Cal.  595. 

Where  services  to  be   performed   by  the 

Elaintiflf  were  the  consideration  for  which  one 
alf  of  lands  were  to  be  conveyed  to  him;  the 
performance  of  those  services  did  not  con- 
stitute a  sufficient  part  performance.  Edvxirds 
v.  Estell,  48  Cal.  196-7. 


1974.  No  evidence  is  admissible  to  charge  a  person  upon  a  representa- 
tion a&  to  the  credit  of  a  third  person,  unless  such  representation,  or  some 
memorandum  thereof,  be  in  writing,  and  either  subscribed  by  or  in  the 
handwriting  of  tlie  party  to  be  charged. 
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CHAPTER  yn. 

OONCLUBIVE  OR  UNANSWERABLE  E7IDEN0E. 
SE<jriOK  197S.  Conclusive  or  nnanswersblo  evidence. 

1978,  No  evidence  is  by  law  made  conclusiTe  or  unanswerablej  anless 
BO  declared  by  this  Code. 

Batoppel.    Judgments,  etc.,  190S;  other  Estoppels,  1962. 
Prammptioaa,  1963. 

TITLE  m. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter    I.  Ey  whom  to  be  Produced ld81-lf)S2 

II.  Means  op  Pboduction 1985-1997 

1^  Manhek  of  Pkoduction 2002-2054 

CHAPTER    I. 

BY  WHOM  TO  BE  PRODUCED. 

Section  1981.  Evidence  to  lie  produced  by  whom. 
19812.  Writiiif;  alttreJ,  «  ho  to  exiJuiu. 

1981.  The  party  holding  the  affirmative  of  the  issue  most  prodnce  the 
eTidonce  to  prove  it;  therefore,  the  burden  of  proof  lies  on  the  party  who 
wonld  be  defeated  if  no  evidence  were  given  on  either  side. 

1982.  (448.)  The  pai-ty  producing  a  writing  as  genuine  which  has  been 
altered,  or  appears  to  liave  been  altered,  after  its  execution,  in  a  part 
material  to  the  question  in  diapnte,  must  account  for  the  appearance  or 
alteration.  He  may  show  that  the  alteration  was  made  by  another,  with- 
out his  concurrence,  or  waa  made  with  the  consent  of  the  parties  affected 
by  it,  or  otherwise  properly  or  innocently  made,  or  that  the  alteration  did 
not  change  the  meaning  or  language  of  the  instrument.  If  he  do  that,  he 
may  give  the  writing  in  evidence,  but  not  otherwise. 

AlteratJon*,  blanks,  etc.    Where  a  pnrty  fonn,  the  court  lield  that  in  view  of  the  tact 

prudiiFcd  in  evidence   a   deed,   the   date  of  that  a   printed  form  waa  uaed  that   left  no 

whiirii  appeared  t«  liavc  been  changed  to  one  jilauaihle  reason  for  saying  that  the  note  was 

day  subsequent  to  its  original  date,  hut  by  altered,  or  that  it  had  the  appearance  of  hav- 

whom  or  where  it  did  not  appear,  the  court  ing  been  altered  after  it  woa  executed.  Cor- 

said  he  produced  it  in  evidence,  bearins  the  toran  v  DoU,  32  CaL  SS.     An  alterutiun  in  a 

atipenrauce    upon  its  foue   of   having    ttcen  petition  to  the  aluUdc  for  a  gruut  of  the  lot, 

altered  in  a  material  particular  to  hia  interest  found  in  book  "A"  of  the  orig^iial  grunts,  was 

and  M  the  preiudiue  of  the  other  side,  it  whs  held  suHicieutly  ex[ilained  by  the  testimony 

incumbent  by  him  to  establisli  by  satisfactory  of  the  person  who  liimHelt  ninde  the  grunt  as 

evideuce  that  the  alteration  wa.4  made  by  the  alcalde.  Brook*  v.  Caldencood,  34  Cal.  564.    A 

grantor  or  hy  his  authority.  Oallaiul  v.  Jadt-  deed  which  does  not  contain  the  name  of  the 

man,  26  Col.  86.     Where  the  body  of  a  note  grantee  is  void  as  a  conveyance,  and  if  the 

was  in  print,  the  place  of  payment  and  the  person  to  whom  it  is  thn^delivered  aftem'urda 

word  "monthly  "  was  erased  by  a  line  in  red  maerts  the  name  of  a  grantee,  he  acouirea  no 

ink,    both   the   words    "mouthly,"    "ijuar-  title,  nor  do  purchasers  from  him  witn  notice. 

teriy"  having  originally  stood  in  the  pnnted  Wumierlin  v.  Cadogait,  SO  CaL  613. 


§§  1985-1988 
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CHAPTEE  n. 

MEANS  OF  PRODUCTION. 


Sec.  1985.  Subpoena  for  witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpoena,  how  sensed. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to 

attend. 

1990.  Person  present  compelled  to  tes- 

tify. 

1991.  Disobedience,  how  punished. 


Sec.  1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  wit- 

ness, when. 

1994.  Contents  of  warrant. 

1995.  If   witness   be   a   prisoner,  how 

brought 

1996.  On  whose  motion. 

1997.  How  examined. 


1985.  The  process  by  which  the  attendance  of  a  witness  is  required  is 
a  subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  requiring  his 
attendance  at  a  particular  time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents,  or  other  things 
under  his  control  which  he  is  bound  by  law  to  produce  in  evidence. 

Probate  Court,  jurisdiction  to  require  the  attendance  of  witnesses,  97,  S.  8. 

1986.  (403.)  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  it  is  issued  under  the  seal  of  the  court  before  which  the  attend- 
ance is  required,  or  in  which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or 
other  officer  authorized  to  administer  oaths  or  take  testimony  in  any 
matter  under  the  laws  of  this  State,  it  is  issued  by  the  judge,  justice,  or 
any  other  officer  before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  appointed  to  take  testi- 
mony by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any 
other  State  in  the  United  States,  or  of  any  other  district  or  coimty  within 
this  Stat«,  or  before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  any  judge  or  justice 
of  the  peace  in  places  within  their  respective  jurisdiction,  with  like 
power  to  enforce  attendance;  and,  upon  certificate  of  contumacy  to  said 
court,  to  punish  contempt  of  their  process,  as  such  judge  or  justice  could 
exercise  if  the  subpoena  directed  the  attendance  of  the  witness  before 
their  courts  in  a  matter  pending  therein. 

1987.  (404.)  The  service  of  a  subpoena  is  made  by  showing  fhe  original 
and  delivering  a  copy,  or  a  ticket  containing  its  substance,  to  tiie  witness 
personally,  giving  or  offering  to  him  at  the  same  time,  if  4^manded  by 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  service  must  be  made 
so  as  to  allow  the  witness  a  reasonable  time  for  preparation  and  travel  to 
the  place  of  attendance.     Such  service  may  be  made  by  any  person. 

1988.  (405.)  If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to 
prevent  the  service  of  a  subpoena  upon  him,  any  court  or  judge,  or  any 
officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit  of  the  conceal- 
ment, and  of  the  materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must  serve  it  accord- 
ingly, and  for  that  purpose  may  break  into  the  building  or  vessel  where 
the  witness  is  concealed. 
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§§  1989-1995 


1989.  (402).  A  witness  is  not  obliged  to  attend  as  a  witness  before  any 
court,  judge,  justice,  or  any  other  oflBcer,  out  of  the  county  in  which  he 
resides,  unless  the  distance  be  less  than  thirty  miles  from  his  place  of 
residence  to  the  place  of  trial. 

1990.  (406.)  A  person  present  in  court,  or  before  a  judicial  officer,  may 
be  required  to  testify  in  the  same  manner  as  if  he  were  in  attendance 
upon  a  subpoena  issued  by  such  court  or  officer. 

1991.  (409.)  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or 
to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when 
required,  may  be  punished  as  a  contempt  by  the  court  or  officer  issuing 
the  subpoena  or  requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  his  complaint  or  answer  may  be  stricken  out. 

Refusal  to  answer.  On  the  trial  of  an 
action  for  a  breach  of  promise  of  marriage, 
the  character  of  plaintiff  for  chastity,  as  well 
as  the  fact  of  the  promise  alleged,  being 
among  the  issues  tried,  the  defendant — who 
testified  as  a  witness  in  his  own  behalf — to 
plaintiff's  question  on  cross-examination,  if 
ne  had  ever  called  plaintiff  his  **dear  Carrie," 
or  his  **dear  child,"  replied,  "I  decline  to 
answer  the  questions;  when  a  man  takes  per- 
sonal liberties  with  a  woman  he  should  not 


Practice  Act,  the  court  did  not  err  in  the  mode 
of  enforcing  such  answer.  Clark  v.  Heese,  35 
CaL  89. 

Attendance  under  subpcsna.  If  the  de- 
fendant in  an  action  gives  the  plaintiff  notice 
that  he  vnH  take  his  deposition  and  procures 
and  serves  a  subpoena  tor  ]|im  to  appear  and 
give  his  deposition  and  the  plaintiff  without 
good  reason  fails  to  obey  tne  subpoena,  the 
court  may  on  motion  of  the  defendant  dismiss 


come  on  the  stand  and  swear  to  it."  Plaintiff    the  action.     If  a  subpoena  issued  by  a  notary 


then  asked  him  the  further  question,  "Did  you 
ever  take  improper  liberties  with  plaintiff?" 
on  which,  on  defendant's  declining  to  answer, 
the  court  enforced  an  answer,  under  penalty 
of  committing  defendant  for  contempt,  also 
of  striking  out  his  answer  and  allowing 
plaintiff  to  take  judgment  as  prayed  in  her 
complaint:  held,  1.  That  defendant's  response 
to  the  first  question  clearly  implied  that  he 
had  taken  personal  liberties  with  plaintiff; 
2.  That  plaintiff^s  last  question  was  proper, 
and  she  was  entitled  to  demand  an  explicit 
answer;   3.    That  under  section  409   of  the 


for  a  witness  to  appear  before  him  and  give 
his  deposition  fails  to  specify  the  precise  local- 
ity where  the  notary  wiU  take  the  deposition, 
the  witness  will  not  be  excused  for  non-attend- 
ance if  he  is  not  misled  thereby.  Keisker  v. 
Ayre8,  46  CaL  82. 

County  clerk  of  San  Francisco  and  his 

deputies,  cannot  be  required  to  leave  that 
city  and  county,  unless  paid  ten  cents  per 
mile  each  way  and  five  dollars  a  day,  262  n. 

Contempt,  1209, 1219. 


1992.  (410.)  A  witness  disobeying  a  subpoena  also  forfeits  to  the  party 
aggrieved  the  sum  of  one  hundred  dollars,  and  all  damages  which  he  may 
sustain  by  the  failure  of  the  witness  to  attend,  which  forfeiture  and  dam- 
ages may  be  recovered  in  a  civil  action. 

1993.  (411.)  In  case  of  failure  of  a  witness  to  attend  the  court  or  officer 
issuing  the  subpoena,  upon  proof  of  the  service  thereof,  and  of  the  failure  of 
the  witness,  may  issue  a  warrant  to  the  sheriff  of  the  county  to  arrest  the 
witness  and  bring  him  before  the  court  or  officer  where  his  attendance 
was  required. 

1994.  Every  warrant  of  commitment,  issued  by  a  court  or  officer  pur- 
suant to  this  chapter,  must  specify  therein,  particularly,  the  cause  of  the    |1 
commitment,  and  if  it  be  for  refusing  to  answer  a  question,  such  question  ^^ 
must  be  stated  in  the  warrant.     And  every  warrant  to  arrest  or  commit  a  / 
witness,  pursuant  to  this  chapter,  must  be  directed  to  the  sheriff  of  the  ^ 
county  where  the  witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  District  Court. 

1995.  (412),  If  the  witness 'Ce  a  prisoner  confined  in  a  jail  or  prison 
within  this  State,  an  order  for  his  examination  in  the  prison  upon  deposi- 
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tion,  or  for  his  temporary  removal  and  production  before  a  court  or 
officer  for  the  purpose  of  being  orally  examined,  may  be  made  as 
follows : 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pend- 
ing, unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  judge  of  the  District  Court,  or 
county  judge  of  the  county  where  the  action  or  proceeding  is  pending,  if 
pending  before  a  Justice's  Court  or  before  a  judge  or  other  person  out  of 
court. 

prisoner,  202  n.,  p.  89. 

1996.  (413)  Such  order  can  only  be  made  on  the  motion  of  a  party,  upon 
affidavit  showing  the  nature  of  the  action  or  proceeding,  the  testimony 
expected  from  the  witness,  and  its  materiality. 

1997.  (414.)  If  the  witness  be  imprisoned  in  the  county  where  the 
action  or  proceeding  is  pending,  his  production  may  be  required.  In  all 
other  cases  his  examination,  when  allowed,  must  be  taken  upon  depo- 
sition. 

CHAPTER  ni. 

MANNER  OF   PRODUCTION. 

Aeticle    I.  Mode  of  Taking  the  Testimony  of  Witnesses 2002-2006 

II.  Affidavits 2009-2015 

III.  Depositions 2019-2021 

IV.  Manner  of  Taking  Depositions  out  of  the  State 2024-2028 

V.  Manner  of  Taking  Depositions  in  the  State 2031 -2a38 

VI.  General  Rules  of  Examination 2042-2054 

'  AKTICLE  I. 

mode  of  taking  the  testimont  of  witnesses. 


Sec.  2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 


Sec.  2005.  Oral  examination  defined. 
2006.  Deposition,  how  taken. 


2002.  The  testimony  of  witnesses  is  taken  in  three  modes: 

1.  By  aflBdavit; 

2.  By  deposition; 

3.  By  oral  examination. 

2003.  An  affidavit  is  a  written  declaration  under  oath,  made  without 
notice  to  the  adverse  party. 

2004.  A  deposition  is  a  written  declaration  under  oath,  made  upon 
notice  to  .the  adverse  party  for  the  purpose  of  enabling  him  to  attend  and 
cross-examine. 

2005.  An  oral  examination  is  an  examination  in  presence  of  the  jury  or 
tribunal  which  is  to  decide  the  fact  or  act  upon  it,  the  testimony  being 
heard  by  the  jury  or  tribunal  from  the  lips  of  the  witness. 

2006.  Depositions  must  be  taken  in  the  form  of  question  and  answer, 
and  the  words  of  the  witness  must  be  written  down,  unless  the  parties 
agree  to  a  different  mode. 

Queation  and  anavtrer.  It  seems  this  was  otherwise  formerly.  Prahts  y.  PacifiCf  dc,  Co.,  35 
Cal.  30. 
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Affidavits. 


§§2009-2015 


AETICLE  n. 

•   AFFIDAVrrS, 


Sec.  2009.  Affidavits  and  depositions,   how 
taken. 

2010.  Evidence  of  publication,  what 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State, 

before  whom  may  be  taken  in 
this  State. 


2013.  If  made  in  another  State  of  the 

United    States,     before    whom 
taken. 

2014.  If  made  in  a  foreign  country,  be- 

fore whom  taken. 

2015.  Certificate  of  the  clerk,  if  taken 

before  a  judge  of  a  court  out  of 
this  State. 


2009.  An  affidavit  maybe  used  to  verify  a  pleading  or  a  paper  in  a  spec- 
ial proceeding,  to  prove  the  service  of  a  summons,  notice,  or  other  paper 
in  an  action  or  special  proceeding,  to  obtain  a  provisional  remedy,  the  ex- 
amination of  a  witness,  or  a  stay  of  proceedings,  or  upon  a  motion,  and 
in  any  other  case  expressly  permitted  by  some  other  provision  of  this  Code. 

AflSdavit  Nothing  is  sworn  to  in  an  affi- 
davit except  what  follows  the  word  *•  de- 
poses," 413  n.,  p.  148,  see  2021  n. 

It  is  not  necessary  that  the  affiant  should 
sign  the  affidavit.  Eidt  v.  Johnson^  15  Cal.  57. 
Affidavits  on  motion  for  a  new  trial,  written 
in  a  foreign  language  may  be  excluded.  Spen- 
cer V.  Doane,  23  Cal.  420.  Application  for  a 
continuance  on  the  ground  of  a  party's  inabil- 


ity to  procure  the  attendance  of  a  witness  or 
to  obtain  some  necessary  evidence,  or  to  es- 
tablish the  loss  of  a  written  instrument,  and 
the  like,  are  in  practice  generally  founded 
upon  affidavits,  and  the  service  of  notices  and 
subpoenas  and  matters  of  the  kind,  is  usually 
proved  by  affidavits.  Schloss  v.  His  CredUors, 
31  Cal.  203;  see  2010-11. 


2010.  Evidence  of  the  publication  of  a  document  or  notice  required  by 
law,  or  by  an  order  of  a  court  or  judge,  to  be  published  in  a  newspaper, 
may  be  given  by  the  affidavit  of  the  printer  of  the  newspaper,  or  his  fore- 
man or  principal  clerk,  annexed  to  a  copy  of  the  document  or  notice,  spec- 
ifying the  times  when,  and  the  paper  in  which,  the  publication  was  made. 

2011.  If  such  affidavit  be  made  in  an  action  or  special  proceeding  pend- 
ing in  a  court,  it  m^  be  filed  with  the  court  or  a  clerk  thereof.  If  not  so 
made,  it  may  be  filed  with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case  the  original  affidavit,  or  a  copy  thereof,  certified 
by  the  judge  of  the  court  or  clerk  having  it  in  custody,  is  prima  facte  evi- 
dence of  the  facts  stated  therein.      [Approved  March  24;  effect  July  1,  1874.] 

2012.  (424.)  An  affidavit  to  be  used  before  any  court,  judge,  or  officer 
of  this  State,  may  be  taken  before  any  judge  or  clerk  of  any  court,  or  any 
justice  of  the  peace  or  notary  public  in  this  State. 

See  alBo,  179. 

2018.  (425.)  An  affidavit  taken  in  another  State  of  the  United  States,  to 
be  used  in  this  State,  may  be  taken  before  a  commissioner  appointed 
by  the  Governor  of  this  State  to  take  affidavits  and  depositions  in  such 
other  State,  or  before  any  notary  public  in  another  State,  or  before  any 
judge  or  clerk  of  a  court  of  record  having  a  seal.     [Approved  March  24;  effect 

July  1,  1874.] 

2014.  (426.)  An  affidavit  taken  in  a  foreign  country  to  be  used  in  this 
State,  may  be  taken  before  an  embassador,  minister,  consul,  vice-consul, 
or  consular  agent  of  the  United  States,  or  before  any  judge  of  a  court  of 
record  having  a  seal,  in  such  foreign  country.     [Approved  March  24;  effect  July 

1,  1874.  ] 

2015  (427.)  When  an  affidavit  is  taken  before  a  judge  or  a  court  in 
another  State,  or  in  a  foreign  country,  the  genuineness  of  the  signatuie  of 
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the  judge,  the  existenoe  of  the  court,  and  the  fact  that  such  judge  is  a 
member  thereof,  must  be  certified  by  the  clerk  of  the  court,  under  the 
seaL  thereof. 

ARTICLE  ni. 

DEPOSITIONS. 

Section  2019.  Depositions,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  State/  when  taken. 

2021.  In  the  State,  when  taken. 

2019.  In  all  cases  other  than  those  mentioned  in  section  2009,  where  a 
written  declaration  under  oath  is  used,  it  must  be  a  deposition  as  pre- 
scribed by  this  Code. 

Depositions  to  be  in  the  form  of  question  and  answer  unless  otherwise  agreed,  2006. 

2020.  (432.)  The  testimony  of  a  witness  out  of  the  State  may  be  taken 
by  deposition,  in  an  action,  at  any  time  after  the  service  of  the  summons 
or  the  appearance  of  the  defendant;  and,  in  a  special  proceeding  at  any 
time  after  a  question  of  fact  has  arisen  therein. 

Certificate,  2026. 

2021.  (428.)  The  testimony  of  a  witness  in  this  State  may  be  taken  by 
deposition  in  an  action,  at  any  time  after  the  service  of  the  summons,  or 
the  appearance  of  the  defendant,  and  in  a  special  proceeding,  after  a  ques- 
tion of  fact  has  arisen  therein,  in  the  following  cases : 

1.  Where  the  witness  is  a  party  to  the  action  or  proceeding,  or  an  oflScer    - 
or  member  of  a  corporation  ♦  -- ^  (^pp«»^^>^  ^^i,  one  who  c«  e.t^h  ^ 

a  person  for  whose  immedia  ^^  ^  ^^^  material  to  the  lasae. 

or  defended;  Provided,  that  the  deposition  of  such  witne«8  ahaU  not  be 

2.   Where  the  witness  res  ^aed  if  his  presence  c^  be  Pi^^  at  the  time  of  the  tnaior 

.  ,  ,  ^  the  cause.     I  In  effect  May  8,  1878.] 

3.  Where  the  witness  is  aoout  to  leave  the  county  where  the  action  is 
to  be  tried,  and  will  probably  continue  absent  when  the  testimony  is  re- 
quired; 

4.  Where  the  witness,  otherwise  liable  to  attend  the  trial,  is  neverthe- 
less too  infirm  to  attend; 

6.  Where  the  testimony  is  required  upon  a  motion,  or  in  any  other 
case  where  the  oral  examination  of  the  witness  is  not  required.     [Approved 

and  took  effect  March  15,  1876.  ] 

Amezidlng  answer,  effect  ol     If,  after  proceeded  to  testify  further  in  the  case.    It 

depositions  have  been  taken,  an  amended  an-  was  held  that  his  name  was  a  portion  of  his 

swer  is  filed,  the  depositions  will  not  be  re-  testimony.    People  v.    Winters,  49   CaL   383. 

jected  on  the  trial,  on  account  of  the  filing  of  Justices  of  the  Supreme  Court,  judges  of  Dis- 

the  amended  answer,  if  the  material  issue  trict  and  County  Courts,  justices  of  the  peace, 

made  by  both  answers  as  to  the  subject-matter  police  judges  and  judges  of  Municipal  Courts 

on  which  the  depositions  were  taken,  are  sub-  have  power  within  certain  limits  to  take  and 

stantially  the  same.  Pio  Pico  v.  Cuyas,  47  CaL  certify  depositions,  179.    As  to  subds.  1  and  2, 

175.  •  see  Slidmore  v.  Taylor,  29  Cal.  G20,     It  was 

formerly  held  that  the  provisions  as  to  taking 

Deposition  generaUy.     A  witness  after  depositions  were  to  be  construed  strictly  as 

having  been  duly  sworn,  was  asked  by  the  being  in  derogation  of  the  common  law.  J}jfe 

clerk,  "What  is  your  name?"  to  which  ques-  v.  Bailey,  2  Cal.  384;  but  now  see  4,  ante, 
tion  he  replied,  '*  Henry  Plageman,"  and  then 
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Chap.  Ill,  ART.  IV.]         DEPOSITIONS  OUT  OF  State.  §§2024-2027 

ARTICLE  IV. 
lUNNEB  or  TAsina  defohitionb  oitt  ot  the  btatz. 


2027.  Trial,  when  poatponed  for  r 
of  non-retura  of  commiBait 
202S.  Deposition,  by  whom  used. 


/^:^ 


Sec.  S024.  TeBtimony  of  wLtnesa  out  of  State      Sec.  2026.  AuthoritieB  and   duties  of  *co 
taken  upon  commission  issued 
under  seal,  npott  notice.     To 
wlion  to  issue. 
S026.  Proper  interrogatories  maybe  pre- 
[»red,  or  may  be  waived  by  the 

2024.  (433.)  The  deposition  of  a  witness  out  of  this  State  may  be  taken  . 
upon  commission  issued  from  the  court,  under  the  seal  of  the  court,  upon  -+ 
an  order  of  the  judge  or  court,  or  county  judge,  on  the  application  of  either 
part}',  upon  five  days  previous  notice  to  the  other.  If  issued  to  any  place 
within  the  United  States,  it  may  be  directed  to  a  person  agreed  upon  by 
the  parties,  or  if  they  do  not  agree,  to  any  judge  or  justice  of  the  peace, 
or  commissioner,  selected  by  the  officer  issuing  it.  If  issued  to  any 
country  out  of  the  United  Statea,  it  imiy  be  directed  to  a  miuiatcr,  em- 
bassador, eon.sul,  vice-consul,  or  couaular  agent  of  the  United  States  in 
such  country,  or  to  any  person  agreed  upon  by  the  parties.  [Approved 
March  24i  effect  Jnly  1,  1874.] 

2025.  (434.)  Such  proper  interrogatories,  direct  and  cross,  as  the  re- 
spective parties  may  prepare  to  be  settled,  if  tlie  parties  disagree  as  to 
their  form,  by  the  judge  or  officer  granting  the  order  for  the  commission, 
at  a  day  iixect  in  the  order,  may  be  annexed  to  the  commission;  or,  when 
tlie  parties  agree  to  that  mode,  the  examination  may  be  without  written 
interrogatories. 

DeposltioiLt  mustt  be  in  the  form  of  question  and  answer  unless  otherwise  agreed,  20(Wi. 

2026.  (435.)  The  commission  must  authorize  the  commissioner  to  ad- 
minister an  oath  to  the  witness,  and  to  take  his  deposition  in  answer  to 
the  interrogatories,  or,  when  the  examination  is  to  be  without  interroga- 
tories, in  respect  to  the  question  in  dispute,  and  to  certify  the  deposition 
to  the  court,  in  a  sealed  envelop,  directed  to  the  clerk  or  other  person 
designated  or  agreed  upon,  and  forwarded  to  him  by  mail  or  other  usual 
channel  of  conveyance. 

Notico,  2ft12  n.  to  his  IihbI  certificnl*  was  held  of  no  conse- 
CertiScato.  It  was  held  that  the  ccrtiH-  quence,  where  at  the  end  of  the  deposition 
cate  lo  a  deposition  must  atjite  thut  the  tnere  was  a  certificate  sipied  by  the  coniniis- 
deposition  'was  read  to  the  witness  before  sioner  in  the  ordinary  form  to  the  effect  tliat 
giving;  it  must  set  forth  an  actnal  com-  the  deposition  was  sworn  to  and  aubscribeil 
pliuncc  with  ail  the  requircmenta  of  the  by  the  witneaa  ou  a  particular  day,  following 
statute.  fVitliame  v.  C/uidhouTnr,  6  Cal.  55(1;  which,  witliout  further  date  was  a  further 
Bee  2021  n.  Where  the  certiHcate  did  not  certificate  as  to  a  compliance  with  the  pro- 
state tlint  the  depositions  were  read  to  the  ^Visions  of  the  43Dth  section  of  the  Pructica 
witnesses  before  sigming  (2032),  but  that  the  Act,  2032.  Elgin  v.  /fill.  27  Cal.  373.  Tliere 
depOHitions  were  corrected  by  the  notary  under  ia  no  neceaaity  far  the  atatutory  certilicnte  to 
the  direction  of  the  witneases,  this  was  held  be  appended  lo  (lie  deposition  of  each  wit- 
aufScieut  Higgimw.  Jforff//,  ISCnl.  333.    The  ncsa,  Praliu  v.  Pafijie  O.  J:  S.  M.  Co.,  35  Cal 


of  the  cummiaaioner  to  append  a  date 

2027.  (436.)  A  trial  or  other  proceeding  must  not  be  postponed  by 
reason  of  a  commission  not  returned,  except  upon  evidence,  satisfactory 
to  the  court,  that  the  testimony  o(  the  witness  is  necessary,  and  that 
proper  diligence  has  been  used  to  obtain  it. 

Coatlnuance,  S9o. 


§§2028-2032  Depositions  within  State.       [Pabt  iv,  title  hi. 

2028.  The  deposition  mentioned  in  this  article  may  be  used  by  either 
party  on  the  trial  or  other  proceeding,  against  any  other  party  giving  or 
receiving  the  notice,  subject  to  all  just  exceptions. 

See  2032  n. 

ConteBttng  probate,  testimony,  1316. 

ARTICLE  V. 

MANNER  OF  TAKING  DEPOSmONS  IN  TmS  STATE. 


Sec.  2031.  Dep^ositions  may  be  taken  before 
a  judge,  etc.,  upon  notice  to  the 
adverse  party. 

2032.  Manner   of    taking    depositions. 

May  be  used  by  either  party  on 
the  trial. 

2033.  When  deposition  excluded. 


Sec.  2034.  A  deposition  once  taken  may  be 
reaa  at  any  time. 

2035.  Deposition  in    this    State   to  be 

used  in  other  States. 

2036.  How  to  procure  witness  upon  com- 

mission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  ht>w  taken. 


2031.  (429.)  Either  party  may  have  the  deposition  taken  of  a  witness 
in  this  State,  in  either  of  the  cases  mentioned  in  section  2021,  before  a 
judge  or  officer  authorized  to  administer  oaths,  on  serving  upon  the  ad- 
verse party  previous  notice  of  the  time  and  place  of  examination,  together 
with  a  copy  of  an  affidavit,  showing  that  the  case  is  within  that  section. 
Such  notice  must  be  at  least  five  days,  adding  also  one  day  for  every 
twenty-five  miles  of  the  distance  of  the  place  of  examination  from  the 
residence  of  the  person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  a  shorter  time 
is  prescribed,  a  copy  of  the  order  must  be  served  with  the  notice. 

Notloe,  2032  n. 

2082.  (430.)  Either  party  may  attend  the  examination  and  put  such 
questions,  direct  and  cross,  as  may  be  proper.  The  deposition,  when 
completed,  must  be  carefully  read  to  the  witness  and  corrected  by  him  in 
any  particular,  if  desired;  it  must  then  be  subscribed  by  the  witness, 
certified  by  the  judge  or  officer  taking  the  deposition,  inclosed  in  an 
envelop  or  wrapper,  sealed,  and  directed  to  the  clerk  of  the  court  in  which 
the  action  is  pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  judge  or  officer  to  the  clerk  or 
such  person,  or  transmitted  through  the  mail  or  by  some  safe  private 
opportunity;  and  thereupon  such  deposition  may  be  used  by  either  party 
upon  the  trial  or  other  proceeding  against  any  party  giving  or  receiving 
the  notice,  subject  to  all  legal  exceptions;  but  if  the  parties  attend  at  the 
examination,  no  objection  to  the  form  of  an  interrogatory  shall  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  time  of  the  examination. 
If  the  deposition  be  taken  under  subdivisions  2,  3,  and  4,  of  section  2021, 
proof  must  be  made  at  the  trial  that  the  witness  continues  absent  or  in- 
firm, or  is  dead.  The  deposition  thus  taken  may  be  also  read  in  case  of 
the  death  of  the  witness. 

Depoeitfona  must  be  in  the  form  of  ques-  A  deposition   taken  upon  aa  order  without 

tion  and   answer,   unless  otherwise  agreed,  such  notice,  where  the  opposite  party  has  not 

2006.  had  reasonable  notice,  ought  not  to  be  read 

in  evidence.  Ellis  v.    Jcuzyntky^   5  Cat  444. 

Notice,  2033.  It  was  held   that  where  a   aeposition  was 

It  was  held  that  an  order  to  take  testimony  taken  ex  partem    though    after   notice,    and 

should  have  specified  the  notice  to  be  given  to  the  witness  therefor  was  not  subjected  to  a 

the  adverse  party;  but  see  2021  n.,  and  4  ante,  cross-examination,  the  language  iised  by  him 
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would  be  suspiciously  regarded.  Spring  v. 
Can-f  6  Cal.  17.  The  statute  does  not  require 
that  the  notice  should  specify  the  officer  be- 
fore whom  the  deposition  is  to  be  taken.  Wil^ 
liania  v.  Chadhourne,  6  Cal.  561.  It  being  ob- 
jected by  plaintiff  to  a  deposition:  first,  that 
the  copy  of  the  order  of  the  judge  fixing  the 
time  for  taking  it,  did  not  mention  the  notice 
to  be  given  the  adverse  party;  second,  that  no 
correct  copy  of  said  order  was  served;  third, 
that  no  suincient  notice  to  take  the  deposition 
was  ever  given;  the  objection  was  overruled 
because  the  original  order  of  the  judge,  made 
on  affidavit,  fixed  the  time  of  notice  at  three 
days,  and  because  plaintiff's  counsel  acknowl- 
edged service  in  writing  of  a  copy  thereof, 
March  8,  1859,  more  than  three  days  before 
the  taking  of  the  deposition;  and  it  was  held 
that  there  was  no  error  in  the  above  ruling. 
AUwood  V.  Fricot,  17  Cal.  37-  Proof  of  ser- 
vice of  the  notice  may  be  made  orally  as  well 
as  by  affidavit  H(Ms  v.  />«/,  43  Cal.  488. 
Under  the  former  Practice  Act,  notice  to  take 
a  deposition  was  required  to  be  served  on  the 
attorney  of  the  other  party,  even  if  he  lived 
out  of  the  county  where  the  case  was  pend- 
ing. A  service  on  the  party  himself  was  not 
sufficient.  See  I0I6;  Oriffith  v.  Oruner,  47  Cal. 
644. 

Objecttons  tc  evidenoe.  Objection  to  a 
deposition  cannot  be  made,  unless  taken  when 
it  18  offered  in  evidence.  Jones  v.  Love,  9  CaL 
70;  Hobbs  v.  />i/^,  43  Cal.  485.  A  motion 
cannot  be  made  to  suppress  the  reading  of  a 
deposition;  the  objection  must  be  made  when 


it  is  offered  in  evidence.  Mills  v.  Dunlap,  3 
Cal.  94.  Where  a  rule  of  the  District  Court 
requires  three  days'  written  notice  of  excep- 
tions to  depositions,  if  they  are  returned  and 
filed  with  the  clerk  that  length  of  time  before 
trial,  and  such  notice  is  not  given  on  the  first 
trial,  the  depositions  may  l^  admitted  on  a 
second  trial,  though  it  take  place  the  day  after 
the  first  trial.  Tne  party  is  in  default  in  not 
giving  the  notice  before  the  first  trial.  If 
part  of  the  deposition  be  liable  to  the  excep- 
tion of  hearsay,  .this  goes  only  to  the  rejec- 
tion of  that  part:  Higgins  v.  Wortell,  18  Cal. 
331;  and  the  objection  should  be  taken  at  the 
hearing.  Where  such  rule  of  a  District 
Court  requires  the  notice  as  above,  unless  the 
exceptions  appear  on  the  face  of  the  deposi- 
tions, the  meaning  is  that  the  exceptions  (not 
the  objectionable  matter)  must  appear  on  the 
face  of  the  deposition.  Myers  v.  Casey,  14  Cal. 
542. 

Depositions  are  subject  to  all  legal  excep- 
tions at  the  trial,  except  the  single  objections 
to  the  form  of  an  interrogatory  in  c&ne  the 
parties  attend  the  examination.  Lainrence  v. 
Fulton,  19  Cal.  690.  The  defendant  annexed 
to  interrogatories  proposed  by  the  plaintiff 
and  attached  to  the  commission  certain  objec- 
tions, but  it  did  not  appear  that  he  brought 
them  to  the  attention  of  the  court,  and  had  a 
ruling  thereon  at  the  triaL  The  Supreme 
Court  held  there  was  no  ground  for  saving 
that  the  court  erred  in  overruling  those  objec- 
tions.    FarreU  v.  Palmer,  36  Cal.  191. 

Certificate,  2026  n. 


2038.  NotwithstandiDg  the  taking  of  a  deposition,  it  may  be  excluded 
from  the  case  upon  proof  that  sufficient  notice  was  not  given  to  the  party 
against  whom  it  is  offered  to  enable  him  to  attend  the  taking  thereof,  or 
that  the  taking  was  not  in  all  respects  fair. 

2034.  (431.)  When  a  deposition  has  been  once  taken,  it  maybe  read  by 
either  party  in  any  stage  of  the  same  action  or  proceeding,  or  in  any  other 
action  between  the  same  parties,  upon  the  same  subject,  and  is  then 
deemed  the  evidence  of  the  party  reading  it. 

stipulation.    As  to  deposition  heing  read  in  another  action,  283  n.,  p.  97. 
Reading  deposition  in  other  action,  etc.,  2028. 

2035.  Any  party  to  an  action  or  special  proceeding  in  a  court  or  before 
a  judge  of  a  sister  State,  may  obtain  the  testimony  of  a  witness  residing 
in  this  State,  to  be  used  in  such  action  or  proceeding,  in  the  cases  men« 
tioned  in  the  next  two  sections. 

2036.  If  a  commission  to  take  such  testimony  has  been  issued  from  the 
court  or  judge  before  whom  such  action  or  proceeding  is  pending,  on  pro- 
ducing the  commission  to  a  district  or  a  county  judge,  with  an  affidavit 
satisfactory  to  him  of  the  materiality  of  the  testimony,  he  may  issue  a  ( 
subpoena  to  the  witness,  requiring  him  to  appear  and  testify  before  the 
commissioner  named  in  the  commission,  at  a  specified  time  and  place. 

BnbpcBna,  1985  et  seq. 


j\. 


2037.  If  a  commission  has  not  been  issued,  and  it  appears  to  a  district,  l^'     , 
county  judge,  or  justice,  by  affidavit  satisfactory  to  him:  ' 
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§§  2028-2032  Depositions  within  State.       [Part  iv,  title  hi. 

2028.  The  deposition  mentioned  in  this  article  may  be  used  bj  either 
party  on  the  trial  or  other  proceeding,  against  any  other  party  giving  or 
receiving  the  notice,  subject  to  all  just  exceptions. 

Etoe  2032  n. 

Contestliig  probate,  testimony,  1316. 

ARTICLE  V. 

MANNER  OF  TAEXNG  DEP08ITI0NB  IN  THIS  STATE. 


Sec.  2031.  Depositions  may  be  taken  before 
a  iudge,  etc.,  upon  notice  to  the 
aoverse  party. 

2032.  Manner   of    taking    depositions. 

May  be  used  by  either  party  on 
the  trial. 

2033.  When  deposition  excluded. 


Sec.  2034.  A  deposition  once  taken  may  be 
reaa  at  &n^  time. 

2035.  Deposition  in   this   State   to  be 

used  in  other  States. 

2036.  How  to  procure  witness  upon  com- 

mission. 

2037.  How,  if  no  commi88ion. 

2038.  Deposition,  ht>w  taken. 


2081.  (429.)  Either  party  may  have  the  deposition  taken  of  a  witness 
in  this  State,  in  either  of  the  cases  mentioned  in  section  2021,  before  a 
judge  or  officer  authorized  to  administer  oaths,  on  serving  upon  the  ad- 
verse party  previous  notice  of  the  time  and  place  of  examination,  together 
with  a  copy  of  an  affidavit,  showing  that  the  case  is  within  that  section. 
Such  notice  must  be  at  least  five  days,  adding  also  one  day  for  every 
twenty-five  miles  of  the  distance  of  the  place  of  examination  from  the 
residence  of  the  person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  a  shorter  time 
is  prescribed,  a  copy  of  the  order  must  be  served  with  the  notice. 

NotilGe,  2032  n. 

2032.  (430.)  Either  party  may  attend  the  examination  and  put  such 
questions,  direct  and  cross,  as  may  be  proper.  The  deposition,  when 
completed,  must  be  carefully  read  to  the  witness  and  corrected  by  him  in 
any  particular,  if  desired;  it  must  then  be  subscribed  by  the  witness, 
certified  by  the  judge  or  officer  taking  the  deposition,  inclosed  in  an 
envelop  or  wrapper,  sealed,  and  directed  to  the  clerk  of  the  court  in  which 
the  action  is  pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  judge  or  officer  to  the  clerk  or 
such  person,  or  transmitted  through  the  mail  or  by  some  safe  private 
opportunity;  and  thereupon  such  deposition  may  be  used  by  either  party 
upon  the  trial  or  other  proceeding  against  any  party  giving  or  receiving 
the  notice,  subject  to  all  legal  exceptions;  but  if  the  parties  attend  at  the 
examination,  no  objection  to  the  form  of  an  interrogatory  shall  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  time  of  the  examination. 
If  the  deposition  be  taken  under  subdivisions  2,  3,  and  4,  of  section  2021, 
proof  must  be  made  at  the  trial  that  the  witness  continues  absent  or  in- 
fiim,  or  is  dead.  The  deposition  thus  taken  may  be  also  read  in  case  of 
the  death  of  the  witness. 

Depositions  must  be  in  the  form  of  qnes-  A  deposition   taken  upon  an  order  withont 

tion  and  answer,   unless  otherwise  agreed,  such  notice,  where  the  opposite  party  has  not 

2006.  had  reasonable  notice,  ought  not  to  be  read 

in  evidence.  Ellis  v.    Jaszynskv,  5  Cal  444. 

Notice,  2033.  It  was  held   that  where  a   deposition  was 

It  was  held  that  an  order  to  take  testimony  taken  ex  parte,   though    after  notice,   ana 

should  have  specified  the  notice  to  be  given  to  the  witness  therefor  was  not  subjected  to  a 

the  adverse  party;  but  see  2021  n.,  and 4  ante,  cross-examination,  the  language  used  by  him 
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would  be  BUBpiciously  regarded.  Spring  v. 
Carr,  6  CaL  17.  The  statute  does  not  require 
that  the  notice  should  specify  the  officer  be- 
fore whom  the  deposition  is  to  be  taken.  WiU 
liama  v.  Chadboume,  6  Cal.  561.  It  being  ob- 
jected by  plaintiff  to  a  deposition:  first,  that 
the  copy  ot  the  order  of  the  judge  fixing  the 
time  for  taking  it,  did  not  mention  the  notice 
to  be  given  the  adverse  party;  second,  that  no 
correct  copy  of  said  order  was  served;  third, 
that  no  sufficient  notice  to  take  the  deposition 
was  ever  given;  the  objection  was  overruled 
because  the  original  order  of  the  judge,  made 
on  affidavit,  fixed  the  time  of  notice  at  three 
days,  and  because  plaintiff's  counsel  acknowl- 
edged service  in  writing  of  a  copy  thereof, 
March  8,  1859,  more  than  three  aays  before 
the  taking  of  the  deposition;  and  it  was  held 
that  there  was  no  error  in  the  above  ruling. 
AUwood  V.  Fricot,  17  Cal.  37.  Proof  of  ser- 
vice of  the  notice  may  be  made  orally  as  well 
as  by  affidavit.  Hom  v.  Duff,  43  Cal.  488. 
Under  the  former  Practice  Act,  notice  to  take 
a  deposition  was  required  to  be  served  on  the 
attorney  of  the  other  party,  even  if  he  lived 
out  of  the  county  where  the  case  was  pend- 
ing. A  service  on  the  party  himself  was  not 
sufficient.  See  1015;  OriffUh  v.  Oruner,  47  Cal. 
644. 

Objections  to  evidence.  Objection  to  a 
deposition  cannot  be  made,  unless  taken  when 
it  is  offered  in  evidence.  Jones  v.  Love,  9  CaL 
70;  Hobbs  v.  Duf,  43  Cal.  485.  A  motion 
cannot  be  made  to  suppress  the  reading  of  a 
deposition;  the  objection  must  be  made  when 


it  is  offered  in  evidence.  Mills  v.  Dunlap,  3 
Cal.  94.  Where  a  rule  of  the  District  Court 
requires  three  days*  written  notice  of  excep- 
tions to  depositions,  if  they  are  returned  and 
filed  with  the  clerk  that  length  of  time  before 
trial,  and  such  notice  is  not  given  on  the  first 
trial,  the  depositions  may  be  admitted  on  a 
second  trial,  though  it  take  place  the  da^  after 
the  first  trial,  llie  party  is  in  default  in  not 
giving  the  notice  before  the  first  trial.  If 
part  of  the  deposition  be  liable  to  the  excep- 
tion of  hearsay,  this  goes  only  to  the  rejec- 
tion of  that  part:  Higgins  v.  WorUll,  18  Cal. 
331;  and  the  objection  should  be  taken  at  the 
hearing.  Where  such  rule  of  a  District 
Court  requires  the  notice  as  above,  unless  the 
exceptions  appear  on  the  face  of  the  deposi- 
tions, the  meaning  is  that  the  exceptions  (not 
the  objectionable  matter)  must  appear  on  the 
face  01  the  deposition.  Myers  v.  Casey,  14  Cal. 
642. 

Depositions  are  subject  to  all  legal  excep- 
tions at  the  trial,  except  the  single  objections 
to  the  form  of  an  interrogatory  in  ca»e  the 
parties  attend  the  examination!  Later ence  v. 
Fulton,  19  Cal.  690.  The  defendant  annexed 
to  interrogatories  proposed  by  the  plaintiff 
and  attached  to  the  commission  certain  objec- 
tions, but  it  did  not  appear  that  he  brought 
them  to  the  attention  of  the  court,  and  had  a 
ruling  thereon  at  the  trial.  The  Supreme 
Court  held  there  was  no  g^und  for  saving 
that  the  court  erred  in  overruling  those  oojec- 
tions.     Farrtll  v.  Palmer,  36  Cal.  191. 

Certificate,  2026  n. 


2033.  Notwithstanding  the  taking  of  a  deposition,  it  may  be  excluded 
from  the  case  upon  proof  that  sufficient  notice  was  not  given  to  the  party 
against  whom  it  is  ofifered  to  enable  him  to  attend  the  taking  thereof,  or 
that  the  taking  was  not  in  all  respects  fair. 

2034.  (431.)  When  a  deposition  has  been  once  taken,  it  may  be  read  by 
either  party  in  any  stage  of  the  same  action  or  proceeding,  or  in  any  other 
action  between  the  same  parties,  upon  the  same  subject,  and  is  then 
deemed  the  evidence  of  the  party  reading  it. 

stipulation.    As  to  deposition  heing  read  in  another  action,  283  n. ,  p.  97. 
Reading  deposition  in  other  action,  etc.,  2028. 

2035.  Any  party  to  an  action  or  special  proceeding  in  a  court  or  before 
a  judge  of  a  sister  State,  may  obtain  the  testimony  of  a  witness  residing 
in  this  State,  to  be  used  in  such  action  or  proceeding,  in  the  cases  men- 
tioned in  the  next  two  sections. 

2036.  If  a  commission  to  take  such  testimony  has  been  issued  from  the 
court  or  judge  before  whom  such  action  or  proceeding  is  pending,  on  pro- 
ducing the  commi.ssion  to  a  district  or  a  county  judge,  with  an  affidavit 
satisfactory  to  him  of  the  materiality  of  the  testimony,  he  may  issue  a  ( 
subpoena  to  the  witness,  requiring  him  to  appear  and  testify  before  the 
commissioner  named  in  the  commission,  at  a  specified  time  and  place. 

Subpcuia,  1985  et  scq. 


A' 


2037.  If  a  commission  has  not  been  issued,  and  it  appears  to  a  district,  i-^j 
county  judge,  or  justice,  by  affidavit  satisfactory  to  him: 
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1.  That  the  testimony  of  the  witness  is  material  to  either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not 
been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the  action  or  special 
proceeding  is  pending,  the  deposition  of  a  witness  taken  under  such  cir- 
cumstances, and  before  such  judge  or  justice,  will  be  received  in  the  action 
or  proceeding; 

— He  must  issue  his  subpoena,  requiring  the  witness  to  appear  and  testify 
before  him  at  a  specified  time  and  place. 

BubpoBua,  1985  et  seq. 

2038.  Upon  the  appearance  of  the  witness,  the  judge  or  justice  must 
cause  his  testimony  to  be  taken  in  writing,  and  must  certify  and  transmit 
the  same  to  the  court  or  judge  before  whom  the  action  or  proceeding  is 
pending,  in  such  manner  as  the  law  of  that  State  requires. 

y-  AETICLE  VI. 

GENERAL  RULES   OF  EXAMINATION. 


Sec.  2042.  Order  of  proof,  how  regulated. 

2043.  Witnesses  not  under  examination 

may  be  excluded. 

2044.  Court  may  control  mode  of  inter- 

rogation. 

2045.  Direct  and  cross-examination  de- 

fined. 

2046.  Leading  question  defined. 

2047.  When  witness  may  refresh  memory 

from  notes. 

2048.  Cross-examination,  as  to  what 


Sec.  2049.  Party  producing  not  allowed  to 
lead  witness. 

2050.  Witness,  how  examined.    When 

re-examined. 

2051.  How  impeached. 

2052.  Same. 

2053.  Evidence  of  good  character,  when 

allowed. 

2054.  Writing  shown  to  witness  may  be 

inspected  by  adverse  party. 


2042.  The  order  of  proof  must  be  regulated  bj  the  sound  discretion 
of  the  court.  Ordinarily,  the  party  beginning  the  case  must  exhaust  his 
evidence  before  the  other  party  begins. 

2043.  If  either  party  requires  it,  the  judge  may  exclude  from  the  court 
room  any  witness  of  the  adverse  party,  not  at  the  time  under  examination, 
so  that  he  may  not  hear  the  testimony  of  other  witnesses. 

Zbccluslon   of  witneflsas.     The  circum-  contempt.    PeopU  v.  Boscoviteh,  20  CaL  436. 

stance  of  a  witness  in  a  criminal  action  hav-  The  exclusion  oi  witnesses  on  the  part  of  the 

ing  remained  in  court,  and  heard  the  evidence  prosecution  on  the  motion  of  the  defendant, 

of  other  witnesses,  in  disobedience  to  an  order  rests  very  much  in  the  discretion  of  the  court 

excluding  him,  is  no  ground  for  rejecting  his  People  v.  QameU,  29  Cal.  625. 
testimony.     The  witness  may  be  punished  for 

2044.  The  court  must  exercise  a  reasonable  control  over  the  mode  of 
interrogation,  so  as  to  make  it  as  rapid,  as  distinct,  as  little  annoying  to 
the  witness,  and  as  effective  for  the  extraction  of  the  truth,  as  may  be; 
but  subject  to  this  rule,  the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop  the  production 
of  further  evidence  upon  any  particular  point  when  the  evidence  upon  it 
is  already  so  full  as  to  preclude  reasonable  doubt. 

Examination  of  witneBS,  2065-6. 

2045.  The  examination  of  a  witness  by  the  party  producing  him  is  de- 
nominated the  direct  examination;  the  examination  of  the  same  witness, 
upon  the  same  matter,  by  the  adverse  party,  the  cross-examination.    The 
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direct  examination  must  be  completed  before  the  cross-examination  be- 
gins, unless  the  court  otherwise  direct. 

2046.  A  question  which  suggests  to  the  witness  the  answer  which  the 
examining  party  desires,  is  denominated  a  leading  or  suggestive  question. 
On  a  direct  examination,  leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances,  making  it 
appear  that  the  interests  of  justice  require  it. 

2047.  A  witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by 
anything  written  by  himself,  or  under  his  direction,  at  the  time  when  the 
fact  occurred,  or  immediately  thereafter,  or  at  any  other  time  when  the 
fact  was  fresh  in  his  memory,  and  he  knew  that  the  same  was  correctly 
stated  in  the  writing.  But  in  such  case  the  writing  must  be  produced, 
and  may  be  seen  by  the  adverse  party,  who  may,  if  he  choose,  cross- 
examine  the  witness  upon  it,  and  may  read  it  to  the  jury.  So,  also,  a 
witness  may  testify  from  such  a  writing,  though  he  retain  no  recollection 
of  the  particular  facts,  but  such  evidence  must  be  received  with  caution. 


Refreflhine;  memory,  2054.  Where  the 
witness  was  the  defendant's  bookkeeper,  it 
was  held  he  was  properly  allowed  to  refer  to 
the  defendant's  lM>oks  kept  by  or  under  the 
supervision  of  the  witness,  to  refresh  his 
memory  with  regard  to  the  plaintiffs  account. 
Trtadwta  v.  Wdls,  4  Cal.  263.  Plaintiff  put 
in  evidence  certain  deeds,  through  which  he 
claimed  to  have  derailed  title  to  the  de- 
manded premises.  Anerward,  in  the  prog- 
ress of  tne  trial,  the  defendant's  attorney, 
w^hilst  engaged  in  the  cross-examination  of  a 
witness  for  the  plaintiff,  desired  to  inspect 
the  deeds  already  in  evidence,  but  wnich 
were  in  the  custody  of   the   plaintiff's  at- 


torney, and  who  refused  to  submit  them  to 
the  inspection  of  the  defendant's  attorney. 
On  this  refusal  the  defendant's  attorney  moved 
the  court  to  compel  the  plaintiffs  attorney  to 
produce  the  deeas  for  inspection,  and,  on  hia 
refusal  to  produce  them  to  strike  them  out  as 
evidence.  The  motion  was  denied,  and  the 
ruling  of  the  court  was  held  error.  Po/pt  v. 
DaUon,  40  Cal.  63a  A  witness  called  by  the 
prosecution  in  a  criminal  case  to  prove  state- 
ments made  by  the  defendant,  may,  while  on 
the  stand,  refresh  his  memory  by  a  reference 
to  a  written  memorandum  made  by  him  at 
the  time  or  soon  after.  People  v.  CoUa,  49  Cal. 
166. 


• 

2048.  The  opposite  party  may  cross-examine  the  witness  as  to  any  facts 
stated  in  his  direct  examination  or  connected  therewith,  and  in  so  doing 
may  put  leading  questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a  direct  examina- 
tion. 


Cyoes-e'gRnritnatlon  must  be  responsive  to 
the  direct  examination.  Thomburg  v.  Hand, 
7  Cal.  661;  but  it  ought  to  be  allowed  a  very 
free  range  within  the  subject-matter  of  the 
direct  examination.  The  witness  may  be 
sifted  as  to  every  fact  touching  the  matters  as 
to  which  he  testifies,  so  that  his  temper, 
bearings,  relation  to  the  parties,  and  the  cause; 
his  iutelli^nce,  the  accuracy  of  his  memory, 
his  disposition  to  tell  the  truth;  his  means  of 
knowledge,   his  general  and   particular  ac- 

Suaintance  with  the  subject-matter  mav 
e  fully  tested.  Harper  v.  Lamping,  33  Cal. 
647.  Much  must  be  left  to  the  discretion  of 
the  counsel  upon  this  subject.  The  Supreme 
Court  held  the  doctrine  of  Greenleaf,  S. 
447,  to  be  that,  if  the  defendant  sets  up  a  de- 
fense not  necessarily  involved  in  the  denial  of 
the  plaintiff's  case;  but  consisting  of  new 
matter,  the  defendant  must  wait  until  after 
his  opening  before  he  offers  proof  to  this  new 
matter.  But  the  rule  is  wholly  different 
when  all  the  defendant,  on  cross-examination, 
wishes  to  disprove,  by  the  plaintiff's  witness, 
is  the  very  case  that  witness  has  made.  Jack- 


9on  V.  Feather  Biver  W,  Co,,  14  Cal.  23;  AUken 
V.  Mendenhall,  25  Cal.  213;  People  v.  Strong, 
30  Cal.  159;  Weatherhee  v.  Dunn,  32  Cal.  108. 
If  a  witness  retain  counsel  in  a  case  to  which 
he  is  not  a  party,  and  in  the  result  of  which 
he  has  no  interest,  it  is  a  fact  going  to  the 
credibility  of  the  witness.  The  party  against 
whom  the  witness  is  produced  is  always  en- 
titled to  inquire  of  the  witness  as  to  the  fact, 
and,  if  admitted,  it  goes  to  the  jury  for  what- 
ever it  is  worth;  and  such  explanation  of 
motives  as  the  witness  may  give  for  his  action 

foes  with  it.    People  v.  BlackweU,  27  CaL  68; 
Greenl.  Ev.,  Sees.  449,  450;  Baker  v.  Joseph, 
16  Cal.  173. 

After  a  witness  had  commenced  giving  evi- 
dence, and  before  she  had  proceeded  to  any 
considerable  extent,  the  district-attorney  sug- 
gested to  the  court  his  dissatisfaction  and 
surprise  at  its  tenor  and  effect,  and  his  entire 
want  of  confidence  in  its  truth,  and  refused 
to  examine  her  further.  The  defendant's 
counsel  then  asked  her  to  proceed  with  her 
narrative,  to  which  the  district-attorney  ob- 
jected, maintaining  that  the  examination  of 
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the  witness  on  the  part  of  the  defendant 
should  be  confined  to  that  stage  of  the  trial 
to  a  cross-examination  of  the  matter  which 
had  been  elicited  from  her  on  her  direct 
examination  by  the  district-attorney.  The 
Supreme  Court  sustained  the  objection.  A 
party  who  has  not  yet  opened  his  own  case 
cannot  be  allowed  to  introduce  it  by  a  cross- 
examination  of  the  witness  of  his  adversary. 
It  frequently  happens  that  both  sides  of  a 
case  stand,  m  part,  upon  common  territory, 
or  are  founded  in  part  upon  the  same  or 
cognate  facts.  Where  such  are  the  conditions, 
the  course  to  be  pursued  must  inevitably  be 
left  to  the  discretion  of  the  judge  below;  and 
his  rulincr  cannot  be  regarded  as  a  legitimate 
subject  for  a  bill  of  exceptions.  Thoroton  v. 
Hooky  36  Gal.  228;  Ellmaker  v.  Buckley,  16  S. 
&  R.  72;  Burke  v.  Milkr,  7  Cursh.  547;  1 
Greenl.  Ev.  446-7.  Where  the  plaintiff,  in 
forcible  entry  and  detainer  is  forcibly  ousted 
by  several  persons,  and  the  defendant  claims 
that,  although  present,  he  t>ook  no  part  in  the 
expulsion,  he  snould  be  allowed  to  cross-ex- 
amine witnesses  who  testified  to  seeing 
weapons,  as  to  whose  hands  they  were  in. 
Bobs  v.  RoadJiouse,  36  Cal.  580. 

The  Supreme  Court  upheld  a  ruling  in  the 
court  below,  excluding  a  question  on  the 
ground  that  it  had  already  been  fully  answered, 
and  no  good  could  result  from  a  repetition  of 
the  previous  testimony.  Brummagim  v.  Brad- 
ahaw,  39  Cal.  38.  The  people  are  entitled  to 
cross-examine  a  defendant  respecting  an 
occurrence,  about  which  he  had  testified  in 
chief,  in  order  to  lay  a  foundation  to  impeach 
his  credibility.  PeopU  v.  Denrm,  39  Cal.  625. 
The  fact  that  a  defendant  offers  himself  as  a 
witness  in  his  own  behalf,  does  not  change  or 
modify  the  rules  of  practice  with  reference  to 
the  proper  limits  of  a  cross-examination,  and 
does  not  make  him  a  witness  for  the  State 
against  himself.  People  v.  MeOungUlf  41  CaL 
429. 

Where  defendant  was  indicted  for  grand 
larceny  committed  by  stealing  money  from 
Ernest  Allen,  and  on  the  trial  became  a  wit- 
ness in  her  own  behalf,  and  on  cross-examina- 
tion was  asked  by  the  attorney  for  the  people 


if  she  had  not  been  arrested  for  stealing  money 
from  one  Senter,  her  attorney  objecting  to  the 
question,  the  Supreme  Court  said  that  had  an 
objection  as  to  the  admissibility  of  the  evi- 
dence within  the  rules  governing  the  cross- 
examination  of  witnesses  been  presented  be- 
low, the  question  might  have  been  withdrawn, 
or  if  insisted  on,  then  the  court  below  would 
have  been  called  upon  to  consider  its  admis- 
sibility in  that  view,  and  in  so  doing  would 
have  been  in  the  exercise  of  its  measurable 
discretion.  People  v.  McCauley,  46  CaL  147, 
148.  A  witness  who  becomes  a  witness  in  his 
own  behalf,  and  undertakes,  in  his  direct  ex- 
amination, to  state  all  that  transpired  between 
two  points  of  time,  may  be  asked  on  his 
cross-examination  if  he  has  omitted  anything 
pertinent  to  the  case;  and  his  attention  may 
oe  directed  to  the  precise  point,  by  asking  him 
if  some  specified  tning  did  not  occur.  People 
V.  BusseU,  46  Cal.  121.  While  a  large  Lati- 
tude should  be  allowed  in  the  cross-examina- 
tion of  a  witness,  for  the  purpose  of  develop- 
ing the  truth,  and  more  especially  where  the 
witness  is  a  party  in  interest,  the  court  has 
the  power,  in  the  exercise  of  a  sound  discre- 
tion, to  confine  the  examination  within  reason- 
able limits;  and  where  the  principal  facts  pro- 
posed to  be  shown  by  the  witness  were  already 
before  the  jury,  and  a  searching  and  minute 
cross-examination  had  occupied  more  than  a 
day,  it  was  held  that  the  court  did  not  go  be- 
yond its  discretionary  powers  in  prohiDiiiDg 
its  continuance  on  the  line  proposed  by  coun- 
sel. Beed  v.  Clark,  47  CaL  201.  The  fact  that, 
in  a  criminal  trial,  after  the  prosecutor  has 
left  the  witness  stand,  another  witness  called 
by  the  prosecution  testifies  as  to  certain  oc 
currences,  and  in  his  relation  of  them  differs 
from  the  account  given  by  the  prosecutor, 
when  on  the  stand,  does  not  give  tlie  defend- 
ant a  right  further  to  cross-examine  the  pros- 
ecutor. Perhaps  the  court  should  permit  a 
recall  for  further  cross-examination,  where 
counsel  state  that  it  shall  have  reference 
solely  to  new  matter;  but  such  cross-exam- 
ination will  be  stayed  when  it  appears  that  it 
is  addressed  to  matter  already  inquired  into. 
People  v.  Parton,  49  CaL  632.^ 


2048..  The  party  producing  a  witness  is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  but  he  may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony,  as  provided  in  section  2052. 


Contradicting  witneM.  It  was  held  that  if 
a  party  offers  a  witness  to  prove  the  sale  of  a 
mining  claim  under  which  he  claims,  and  the 
witness  says  that  the  sale  was  in  writing,  the 
party  is  bound  by  the  statement  of  the  wit- 
ness, and  must  produce  the  writing  or  account 
for  its  loss.  Patterson  v.  Keystone  M.  Co.,  30 
Cal.  360.  It  had  been  previously  held  that, 
a  party  calling  a  witness  is  not  precluded  from 
proving  the  truth  of  any  particular  fact  by 


any  other  competent  evidence  in  direct  con- 
tradiction  to  wnat  such  witness  may  have  tes- 
tified; and  this  not  only  where  it  appears  that 
the  witness  was  innocently  mistaken,  but  even 
where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  on- 
worthy  of  belief;  this  is  one  of  the  exceptions 
to  the  general  rule  that  a  party  cannot  im* 
peach  his  own  witness.  Norvoood  v.  Kenfeld, 
30  Cal.  398;  1  OremL  443. 


2050.  A  witness  once  examined  cannot  be  reexamined  as  to  the  same 
matter  without  leave  of  the  court,  but  he  may  be  reexamined  as  to  any  new 
matter  upon  which  he  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  both  sides  are  once  concluded,  the  witness  cannot  be 
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recalled  without  leave  of  the  court.     Leave  is  granted  or  withheld^  in  the 
exercise  of  a  sound  discretion. 

RecaUing  'witneas.     Permitting  a  party  interfere  nnless    such   discretion   has   heen 

who  has  cross-examined  a  witness  to  recall  abused.     In  this  case  the  court  had  refused  to 

him  to  cross-examine  him  further  is  a  matter  allow  a  witness  to  be  recalled.    People  v. 

of  discretion,  and  the  Supreme  Court  will  not  Keith,  50  CaL  139. 

2051.  A  witness  may  be  impeached  by  the  party  against  whom  he  is 
called,  by  contradictory  evidence  or  by  evidence  that  his  general  reputa- 
tion for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particu- 
lar wrongful  acts,  except  that  it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  judgment,  that  he  had  been  convicted  of  a 
felony. 


Impeaching, etc. ,  witness.  Where  W.  was 
made  a  witness  hy  defendant,  and  stated  that 
he  wasfull^  conscious  and  recollected  distinctly^ 
what  he  did,  and  was  capable  of  doin^  busi- 
ness at  the  time  in  question;  it  was  held  that 
his  introduction  as  a  witness,  bv  the  defendant, 
estop|>ed  the  latter  from  denying  his  sanity  at 
that  time,  and  that  the  statement  of  the  wit- 
ness, when  in  his  senses,  as  to  his  own  condi- 
tion at  the  time  of  the  contract,  ought  to  be 
conclusive.  Montgomery  v.  Hunt,  5  Cal.  369. 
The  court  may  permit  a  witness  who  testified 
to  the  bad  reputation  of  another  witness  whom 
he  is  called  to  impeach,  to  answer  that  he 
would  not  believe  the  other  on  oath.  It  may 
sometimes  be  necessary  to  define  more  clearly 
the  sense  the  witness  entertains  of  the  stand- 
ing and  reputation  for  truth  of  the  impeached 
witness.  Stevens  v.  Irunn,  12  Cal.  308.  Where 
dying  declarations  of  the  deceased  were  ad- 
mitted in  evidence  against  the  defendant  with- 
out objection,  and  after  the  prosecution  had 
closed  the  defendant  offered  to  prove  that  on 
his  examination  before  the  committing  magis- 
trate the  deceased  had  testified  to  mcts  di- 
rectly contradicting  his  dying  declarations; 
and,  also,  that  he  had  made  other  and  contra- 
dictory declarations,  a  refusal  to  allow  the 
proof  was  held  error.  People  v.  Lawrence  21 
Cal.  371.  A  ijarty  to  a  suit  is  not  bound  by, 
or  held  to  admit  as  true,  every  statement  made 
by  his  witnesses  during  the  trial  of  a  cause, 
because  he  does  not  deny  or  contradict  it  at 
the  time.  A  denial  or  contradiction  under  such 
circumstances  would  produce  great  confusion, 
and  cause  continual  wrangling  between  the 
party  and  witnesses.  Wilkins  v.  Stidyer,  22  Cal. 
237;  Moore  v.  Smith,  14  S.  &  R.  388;  Aber- 
erombie  v.  Allen,  29  Ala.  281;  Toulmm  v.  Cop- 
land, 3  Young  and  CoUyer,  625. 

The  defendant  was  indicted  for  an  assault 
with  intent  to  commit  murder,  tried  and  con- 
victed as  charged. 

At  the  trial  the  defense  proposed  to  impeach 
the  testimony  of  the  prosecutrix  by  proving 
her  to  be  of  a  notoriously  bad  character  for 
chastity.  The  court  held  that  there  was  much 
force  in  the  argument  made  in  support  of  the 


theory  that  the  inquiry  into  the  character  of  a 
witness,  for  the  purpose  of  impeaching  his  tes- 
timony, ought  not  to  be  restncted  to  nis  repu- 
tion  for  truth  and  veracity;  but  the  rule  was 
well  settled  the  other  way.  People  v.  Yslcu, 
27  Cal.  632. 

The  question  of  veracity  is  one  of  fact  for 
the  jury,  and  it  cannot  be  affirmed,  as  a  legal 
proposition,  that  a  witness  is  not  successfully 
impeached,  unless  the  impeaching  witnesses 
testify  that,  from  the  general  reputation  of 
such  witness,  they  would  not  believe  him  or 
her  under  oath.  People  v.  Tyler,  35  Cal.  566. 
Where  a  party  to  the  action  becomes  a  wit- 
ness in  his  own  behalf,  he  drops  for  the  time 
being  the  character  of  a  party  and  takes  that 
of  a  witness;  his  privilege  is  no  greater  than 
that  of  any  other  witness.  The  opposite 
party  may  prove  a  previous  conviction  of  a 
witness  for  the  purpose  of  discrediting  or  im- 
peaching him.  People  v.  Beinhart,  39  Cal. 
449;  Neweomb  v.'  Ormvold,  24  N.  Y.  298;  and 
cases  there  cited.  Where  the  record  did  not 
show  that  the  prosecution  introduced  any  evi- 
dence to  sustain  a  witness,  whose  credibility 
was  attacked  by  the  defendant,  it  was  held  no 
abuse  of  discretion  for  the  court  to  limit  the 
defendant  to  eight  witnesses,  on  the  question 
of  the  credibility  of  the  witnesses  for  the 
prosecution.  People  v.  Murray,  41  Cal.  67. 
Where  a  witness,  Ah  Sam,  having  stated  in 
response  to  a  question  asked  by  the  defend- 
ant s  counsel,  that  he  was  in  jail,  charged 
with  a  criminal  offense,  was  further  asked  if 
he  was  in  jail  charged  with  house-breakins; 
the  court  held  that  this  being  merely  a  col- 
lateral matter,  relating  only  to  the  credibility 
of  the  witness,  and  not  material  to  the  issue, 
the  extent  to  which  it  could  be  pursued  was 
in  the  discretion  of  the  trial  court.  People  v. 
Ah  Who,  49  Cal.  32. 

If  married  women  testify  as  witnesses  for  the 
people  in  acriminal  case,  the  defendant  cannot, 
for  the  purpose  of  affecting  their  credibility, 
introduce  testimony  to  prove  a  conspiracy  on 
the  part  of  their  husbands  to  falsely  prosecute 
him  and  obtain  his  property.  People  v.  Par- 
ton,  49  CaL  632. 


2052.  A  witness  may  also  be  impeached,  by  evidence  that  he  has  made, 
at  other  times,  statements  inconsistent  with  his  present  testimony;  but 
before  this  can  be  done  the  statements  must  be  related  to  him,  with  the 
circumstances  of  times,  places,  and  persons  present,  and  he  must  be 
asked  whether  he  made  such  statements,  and  if  so,  allowed  to  explain 
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them.   If  the  statements  be  in  writing,  they  most  be  shown  to  the  witness 
before  any  question  is  put  to  him  concerning  them. 


ImpeacbJng,  etc.,  witnesa.  When  a  per- 
son, who  acted  as  interpreter  and  attorney 
on  the  execution  of  a  deed  by  defendant,  as 
grantor,  on  being  called  by  plaintiff  as  a  wit- 
ness testified,  that  he  had  read  the  deed  to 
the  grantor,  and  as  to  what  passed  at  the 
time  of  the  execution,  and  the  witness  had 
received  from  plaintiff  a  conveyance  of  an 
undivided  half  of  the  land,  it  was  held  error 
for  court  below  not  to  allow  defendant  to 
prove  that  said  witness  had  made  a  different 
stat/ement  as  to  what  passed  on  the  execution 
of  the  deed.  McDankl  v.  JSoca,  2  Cal.  338. 
There  is  no  distinction  between  admitting 
declarations  of  the  witness,  by  way  of  im- 
pairing the  force  of  his  testimony,  and  ad- 
mitting contradictory  statements  for  the  same 
purposes.  In  either  case,  an  opportunity 
should  be  civen  the  witness  to  explain  what 
he  said.  Carpenter  v.  WaU,  11  A.  &  E.  803, 
2  Barb.  211;  12  Id.  596;  1  Greenl.  £v..  Sec. 
462;  Baker  v.  Joseph,  16  Cal.  177.    The  com- 

Elaint — in  divorce  by  husband  against  wife — 
aving  charged  adultery  committed  with  one 
Chase,  he  on  the  trial,  as  witness  for  defend- 
ant, denied  the  adultery  or  improper  intimacy. 
On  cross-examination  plaintiff  was  allowed  to 
ask  witness  as  to  the  conduct  of  himself  and 
defendant  towards  each  other  in  traveling 
together  and  their  intimacy  since  the  com- 
mencement of  the  suit;  and  it  was  held  that 
the  cross-examination  was  proper  as  affecting 
the  credit  of  the  witness,  and  as  enabling  the 
jury  to  see  what  effect  these  things  hira,  or 
might  have  had,  upon  his  evidence.  Fuller  v. 
FtUler,  17  Cal.  605.  ^  It  was  held  that  there 
was  no  error  in  admitting  in  evidence  the  con- 
fessions of  an  alleged  particeps  crtmtnw,  for  his 
deposition  had  been  taken  in  behalf  of  the 
defendant  and  his  confessions  previously 
made  were  admissible  and  competent  to  con- 
tradict him  or  impeach  his  credit.  Fox  v.  Fox, 
25  Cah  590.  It  is  never  irrelevant  to  inquire 
of  a  witness  whether  he  has  not  on  some 
former  occasion  given  a  different  account  of 
the  matter  for  the  purpose  of  impeaching  his 
testimony,  by  contradicting  him,  1  GreenL, 
Sec.  449.  People  v.  Jiobles,2Q  CaL  421.  It  is 
only  when  a  proper  foundation  is  laid  by  the 
cross-examination  of  the  witnesses  as  to  the 
supposed  contradictory  statements  that  they 
are  admissible  in  evidence,  for  the  purpose  of 
impeaching  credit.  Hall  v.  Bark  "Emily 
Banning,"  33  Cal.  524.  The  value  of  the 
opinion  of  a  witness  may  be  tested  by  show- 
ing that  on  a  former  occasion  he  has  expressed 
a  aifferent  opinion  and  by  inquiring  as  to  the 
grounds  upon  which  the  change  of  his  opinion 
had  been  Drought  about.  People  v.  Donovan, 
43  Cal.  163. 

A  qualification  of  the  rule  governing  the 
impeachment  of  witnesses  by  proof  of  con- 
tradictory statements  elsewhere  made  by  them 
is,  that  tne  matter  involved  in  the  supposed 
contradiction  must  not  itself  be  merely  col- 
lateral in  its  character,  but  must  be  relative  to 
the  issue  being  tried.  The  deposition  of  a 
witness  given  &fore  a  coroner's  jury,  and  cer- 
tified and  returned  by  the  coroner  to  the  Dis- 
trict Court,  as  required  by  the  statute,  is 


admissible  in  evidence  for  the  purpose  of  con- 
tradicting the  statement  of  the  witness,  made 
under  oath,  on  the  trial  of  the  person  accused 
of  having  murdered  the  deceased.  Peopie  v, 
Devine,  44  Cal.  462. 

If  the  defendant  calls  a  witness  to  prove 
the  terms  of  a  parol  contract,  the  plaintiff 
may  in  rebuttal,  to  impeach  the  witness,  prove 
by  another  witness  declarations  made  by  de- 
fendant's witness  as  to  what  the  contract  was. 
MeCarger  v.  Rood,  47  Cal.  138.  The  inntness 
cannot  be  confirmed  by  proof  that  he  has 
given  the  same  account  Dcfore,  for  his  mere 
declaration  is  not  evidence.  His  having  given 
a  different  account,  although  not  upon  oath, 
necessarily  impeaches  his  veracity  or  hia 
memory;  but  nis  having  asserted  the  same 
thing  does  not  in  general  cany  his  credibilitv 
further  than,  nor  so  far  as,  his  oath.  Such 
declarations  may,  however,  be  admissible  in 
contradiction  of  evidence  tending  to  show 
that  the  account  is  a  fabrication  of  late  dat-e, 
where  it  may  be  shown  that  the  same  account 
was  given  before  its  ultimate  effect  and  opera- 
tion (arising  from  a  change  of  circumstances) 
could  have  been  foreseen;  and  also,  perhaps, 
in  other  peculiar  cases.  People  v.  Doyell^  48 
Cal.  90;  1  Wharton  Am.  Cr.  L  820;  2  Philipa 
Ev.  C.  and  H.  Notes  5  Am.  Ed.  Star,  p.  915; 
Roscoe'sCr.  £v.  97;  1  Greenl.  Ev.  469;  Stark- 
ies's  Ev.  253. 

The  credibility  of  a  witness  may  be  assail- 
ed by  proof  that  he  cherishes  a  feeling  of 
hostility  toward  the  party  against  whom  he 
is  called;  and  this  hostility  may  be  establish- 
ed by  proof  of  the  acts  or  declarations  of  the 
lAdtness,  provided  his  attention  is  first  called 
to  the  particular  acts  or  declarations  proposed 
to  be  proved,  with  sufScient  minuteness  as  to 
time  and  cLrcumstances.  If  it  is  proposed  to 
assail  the  credibility  of  a  witness  oy  a  letter, 
in  which  hostility  is  shown    to  the  party 

r'nst  whom  he  is  called,  and  the  letter  is 
vn  to  the  witness,  and  he  denies  writing 
it,  the  handwriting  may  be  proved  by  other 
witnesses.  SUvey  v.  Uodgdon,  48  CaL  185. 
You  may  cross-ex'amine  your  own  witness,  if 
he  testi^'  contrary  to  what  yon  had  a  right 
to  expect,  as  to  what  he  had  stated  in  regard 
to  the  matter  on  former  occasions,  either  in 
court  or  otherwise,  and  thus  refresh  the 
memory  of  the  witness,  and  ^ve  him  full  op- 
portunity to  set  the  matter  right  if  he  will; 
and,  at  all  events,  to  set  yourself  ri^ht  before 
the  jury.  But  you  cannot  do  this  for  the 
mere  purpose  of  discrediting  the  witness,  nor 
can  you  be  allowed  to  prove  the  contradictory 
statements  of  the  witness  upon  other  oc- 
casions, but  must  be  restricted  to  proving  the 
facts  otherwise  by  other  evidence.  1  GreenL 
S.  444,  a.  It  is  not  sufficient  that  the  "wit- 
ness  has  failed  to  testify  to  all  he  was  expect- 
ed or  desired,  if  he  have  not  testified  against 
the  party  calling  him  or  to  any  matter  ad- 
vantageous to  the  other  side.  People  v.  Jacobs, 
49  Cal.  384;  CommontoeaUh  v.  Wdsh,  4  Gray's 
R.  535. 

If  a  person,  not  a  party,  is  examined  as  a 
witness,  letters  written  by  him  cannot  after- 
wards be  put  in  evidence  by  the  party  not 
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callinc  him,  nnlesi,  when  examined  oa  a  wit-     cross-examining  him   in  relation  to  them, 
ness,  nie  attention  is  called  to  them,  and  the     Lamard  v.  KingaUy,  60  Cal.  628. 
other  party  is  afforded    an   opportunity   of 

20&8.  Evidence  of  the  good  character  of  a  party  is  not  admissible  in  a 
civil  action,  nor  of  a  witness  in  any  action,  nntil  the  character  of  snch 
party  or  witness  has  been  impeached,  or  unless  the  issue  involves  his 
character. 

Good  cboraotor,  eta    If  defendant  proves     the  reputation  of  the  witness  for  truth  and 
that  a  witness  called  by  the  prosecution  has     inl«gnty  in  the  community  where  he  resides 
heen  convicted  of  felony,  the  prosecution  may,     is  good.    PtopU  v.  AmaiuKue,  SO  Cal.  233. 
in  rebuttal,  examine  witnesses  to  prove  that 


20&4.  Whenever  a  writing  is  shown  to  a  witness,  it  may  be  inspected 
by  the  opposite  party,  and  if -proved  by  the  witness  must  be  read  to  the 
jury  before  his  testimony  ia  closed,  or  it  cannot  be  read  except  on  recall- 
ing the  witness. 

Refreahing  memoiy,  -2017. 

TITLE  IT. 

OF  THE  EFFECT  OF  EVIDENCE. 

Section  2061.  Jury  juJgea  of  effcft  of  evidence,  hut  to  be  inatracted  on  ccrlniii  points. 

Q061.  The  jniy,  subject  to  the  control  of  the  court,  in  the  cases  specified 
in  this  Code,  nre  the  judges  of  the  efl'ect  or  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not  arbitrary, 
but  to  be  esercised  with  legal  discretion,  and  in  subordination  to  tlie  rules 
of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the  declarations 
of  any  number  of  witnesses,  which  do  not  produce  conviction  in  their 
minds,  against  a  less  number  or  against  a  presumption  or  other  evidence 
satiafjing  their  miuds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others;     ' 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  dis- 
trust, and  the  evidence  of  the  oral  admissions  of  a  party  with  caution; 

5.  That  iu  civil  cases  the  affirmative  of  the  issue  must  be  proved,  and 
when  the  evidence  is  contradictory  the  decision  must  be  made  according 
to  the  preponderance  of  evidence;  that  iu  criminal  cases  guilt  must  be 
established  beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic  weight, 
but  also  according  to  the  evidence  which  it  is  in  the  power  of  one  side  to 
produce  and  of  the  other  to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered,  when  it 
appears  that  stronger  and  more  satisfactory  was  within  the  power  of  the 
party,  the  evidence  offered  should  be  viewed  with  distrust 

8.  3.      Falana   in   noo,   etc.     Ad    unin-     existn  for  disregardin, 
.     -•  .  .  1  .   !  ,_i.  ....  -  .  ^    .      -    J  other  nial     '  ' 

Cal.  156. 

S.  4.  A  feigned  ai-Lomphce  decs  not  re- 
quire corrobnration,  F'opk  \  tarrtll,  30 
Cnl.   317;  Comw.  v.    II  Miavu,  22  Pick    176; 
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Comw.  V.  Downing f  4  Gray,  29;  1  Greenl.  £v.,  It  is  suflficieiit  if  it  tends  to  connect  defend- 

S.  382.     The  evidence  necessary  to  corrobo-  ant  with  the  commission  of  the  offense.  Hud" 

rate  an  accomplice,  under  Pen.  C.  1111,  need  son  v.  Irmn,  60  Cal.  450. 

not  be  evidence  tending  to  establish  the  pre-  Acquiasoence,    admifldons,  eto.,   ques- 

cise  facts,  to  which  the  accomplice  testined.  tions  for  jury,  1845  n. 


TITLE  Y. 

OP    THE    RIGHTS    AND    DUTIES    OP    WITNESSES. 


Sec.  2064  Witnesses  bound  to  attend  when 
subpoenaed. 

2065.  Witnesses  bound  to  answer  ques- 

tions. 

2066.  Ki^ht  of  witnesses  to  protection. 

2067.  Witnesses  protected  from   arrest 

when  attending,  or  going,  or 
returning. 


Sec.  2068.  Arrest  to  be  made  void,  and  party 
making  arrest  liable,  etc 

2069.  To  make  affidavit  if  arrested. 

2070.  Court  to  discharge  witnesses  from 

arrest. 


2064.  (407.)  A  witness,  served  with  a  subpoena,  must  attend  at  the 
time  appointed,  with  any  papers  under  his  control  required  by  the  sub- 
poena, and  answer  all  pertinent  and  legal  questions,  and,  unless  sooner 
discharged,  must  remain  until  the  testimony  is  closed. 

County  clerk  of  San  Frauotoco,  produc-        Change  of  place  of  holding  court,  eSeot 

tion  of  records  by,  etc.,  262  n.,  p.  88.  of,  143. 

Power  to  compel  attendance,  128, 177-8.        Contempt,  1209,  1219. 

2065.  (408.)  A  witness  must  answer  questions  legal  and  pertinent  to 
the  matter  in  issue,  though  his  answer  may  establish  a  claim  against  him- 
self; but  he  need  not  give  an  answer  which  will  have  a  tendency  to  subject 
him  to  punishment  for  a  felony;  nor  need  he  give  an  answer  which  will 
have  a  direct  tendency  to  degrade  his  character,  unless  it  be  to  the  very 
fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous  convictions  for 
felony. 

Answer  of  ^Titneas.    It  was  held  that  a  second,  when  the  answer  is  not  to  any  matter 

witness  was  privileged   from   answering  in  pertinent  to  the  issue,  and  the  answer  would 

two  distinct  cases,  resting  upon  entirely  dif-  disgrace  him,  2051  ante,  2066.  Ex  parte  Rowe^ 

ferent  grounds.  First,  when  the  answer  tends  7  Cal.  185. 
to  subject  him  to  criminal  punishment;  and        Contempt,  1209,  1219. 

2066.  It  is  the  right  of  a  witness  to  be  protected  from  irrelevant,  im- 
proper, or  insulting  questions,  and  from  harsh  or  insulting  demeanor;  to 
be  detained  only  so  long  as  the  interests  of  justice  require  it;  to  be  exam- 
ined only  as  to  matters  legal  and  pertinent  to  the  issue. 

Detention  of  witness.    Const.  Cal.,  Art.  I,  S.  6. 

2067.  (415.)  Every  person  who  has  been,  in  good  faith,  served  with  a 
subpoena  to  attend  as  a  witness  before  a  court,  judge,  commissioner, 
referee,  or  other  person,  in  a  case  where  the  disobedience  of  the  witness 
may  be  punished  as  a  contempt,  is  exonerated  from  arrest  in  a  civil  action 
while  going  to  the  place  of  attendance,  necessarily  remaining  there,  and 
returning  therefrom. 

718. 


2068.  (416.)  The  arrest  of  a  witness,  contrary  to  the  preceding  section, 
is  void,  and,  when  willfully  made,  is  a  contempt  of  the  court;  and  the  per- 
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son  making  it  is  responsible  to  the  witness  arrested  for  double  the  amount 
of  the  damages  which  may  be  assessed  against  him,  and  i^  also  liable  to 
an  action  at  the  snit  of  the  party  serving  the  witness  with  the  subpoena, 
for  the  damages  sustained  by  him  in  consequence  of  the  arrest. 

Contempt,  1209  et  seq. 

2069.  (416.)  An  officer  is  not  liable  to  the  party  for  making  the  arrest 
in  ignorance  of  the  facts  creating  the  exoneration,  but  is  liable  for  any 
subsequent  detention  of  the  party,  if  such  party  claim  the  exemption,  and 
make  an  affidavit  stating : 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness 
before  a  court,  officer,  or  other  person,  specifying  the  same,  the  place  of 
attendance,  and  the  action  or  proceeding  in  which  the  subpoena  was 
issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the 
intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning 
therefrom,  or  remaining  there  in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from  lia- 
bility for  discharging  the  witness  when  arrested. 

2070.  The  court  or  officer  issuing  the  subpoena,  and  the  court  or  officer       JV 
before  whom  the  attendance  is  required,  may  discharge  the  witness  from         (^ 
an  arrest  made  in  violation  of  section  2067.     If  the  court  have  adjourned      ' 
before  the  arrest,  or  before  application  for  the  discharge,  a  judge  of  the 
court  or  a  county  judge  may  grant  the  discharge. 


'•v 


TITLE  YI. 


OF  EVIDENCE  IN  PAlft'ICULAR  CASES,  AND  MISCELLANEOUS  AND 

GENERAL  PROVISIONS. 

Chapter    I.  Evidence  in  Particular  Cases 2074-2079 

11.  Proceedings  to  Perpetuate  Testimony 2083-2089 

III.  Administration  of  Oaths  and  Affirmations 2093-2097 

IV.  General  Provisions 2I01-2I04 


CHAPTER  I. 

EVIDENCE  m  PARTIOULAB  CASES. 


Sec  2074  An  offer  equivalent  to  payment. 

2075.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  must  be  speci- 

fied. 


SECV2077.  RtfUv^for  construing  description 
9r  €|f  lands. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action   for  divorce,  admission 

not  Buf&cient. 


2074.  An  olBfer  in  writing  to  pay  a  particular  sum  of  money,  or  to 
deliver  a  written  instrument  or  specific  personal  property,  is,  if  not 
accepted,  equivalent  to  the  actual  production  and  tender  of  the  money, 
instrument,  or  property. 

Offer  to  compromiBa,  997;  not  an  admission  that  anything  is  due,  2078. 

2075.  Whoever  pays  money,  or  delivers  an  instrument  or  property,  is 
entitled  to  a  receipt  therefor  from  the  person  to  whom  the  payment  or 
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delivery  is  made,  and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

'2076.  The  person  to  whom  a  tender  is  made  must,  at  the  time,  specify 
any  objection  he  may  have  to  the  money,  instrument,  or  property,  or  he 
must  be  deemed  to  have  waived  it;  and  if  the  objection  be  to  the  amount 
of  money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of  prop- 
erty, he  must  specify  the  amount,  terms,  or  kind  which  he  requires,  or  be 
precluded  from  objecting  afterwards. 

20T7.  The  following  are  the  rules  for  construing  the  descriptive  part  of 
a  conveyance  of  real  property,  when  the  construction  is  doubtful,  and 
there  are  no  other  sufficient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the 
description,  the  addition  of  others  which  are  indefinite,  unknown,  or  false, 
does  not  frustrate  the  conveyance,  but  it  is  to  be  construed  by  the  first- 
mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monu- 
ments are  inconsistent  with  the  measurement,  either  of  lines,  angles,  or 
surfaces,  the  boundaries  or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  inconsistent  with  each 
other,  that  of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines 
paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  boundary,  the 
rights  of  the  grantor  to  the  middle  of  the  road  or  the  thread  of  the  stream 
are  included  in  the  conveyance,  except  where  the  road  or  thread  of  the 
stream  is  held  under  another  title; 

5.  When  tide-water  is  the  boundary,  the  rights  of  the  grantor  to  ordi- 
nary high-water  mark  are  included  in  the  conveyance.  When  a  navigable 
lake,  where  there  is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to 
low-water  mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  incon- 
sistent with  other  particulars,  it  controls  them  if  it  appear  that  the  parties 
acted  with  reference  to  the  map;  otherwise,  the  map  is  subordinate  to 
other  definite  and  ascertained  particulars.     [Approved  March  24;  effect  July  i, 

1874.  ] 


Descilptioii  generaUy.  It  ^as  held  that 
when  one  deed  referred  to  another  for  a  de- 
Bcription  of  the  granted  premises,  it  was  re- 
garded as  of  the  same  enect  as  if  the  latter 
was  copied  into  the  deed  itself.  Vance  v.  Fore, 
24  Cal.  444;  Saunders  v.  Sehmcehle,  49  Cal.  59; 
Allen  V.  Bates,  6  Pick.  460;  Foss  v.  Crisp,  20 
Pick.  121.  When  lines  are  laid  down  upon  a 
plan  and  referred  to  accordingly  in  a  deed, 
they  are  to  be  regarded  as  giving  the  true  de- 
scription of  the  parcel,  as  much  as  if  recited 
in  tne  deed  itself.  Vance  v.  Fore,  24  Cal.  444; 
Davis  y.  Rainsford,  17  Mass.  207;  Purchase  v. 
Tiffany,  1  Me.  219;  Thomas  v.  Patten,  13  Me. 
329;  Lunt  v.  Holland,  14  Mass.  149;  MiUer  v. 
Cullum,  4  Ala,  676. 

It  was  held  that  arbitrary  rules  of  construc- 
tion were  not  to  be  invoked  if  the  intention  of 
the  parties  could  be  plainly  discovered  with- 
out their  aid.  Kimball  v.  Semple,  25  Cal.  441. 
The  rule  that  in  the  construction  of  deeds, 
facts  and  events  which  have  transpired  since 


the  deeds  were  executed  cannot  be  considered, 
does  not  exclude  events  which  at  the  time  of 
the  execution  of  the  deeds  the  partiets  knew 
might  happen.  If  a  deed  contains  different 
descriptions,  one  of  which  applies  to  land, 
which  the  grantor  owned  and  the  other  to 
land  which  he  did  not  own,  the  former  will  be 
taken  as  true  and  the  latter  as  false.  Piper  v. 
True,  36  Cal.  607.  Any  description  will  suf- 
fice which  identifies  the  land  crant-ed  with 
such  certainty  that  the  specific  parcel  in- 
tended to  be  ascertained,  either  by  the  calls 
of  the  instrument  as  applied  to  the  land  or  by 
aid  of  the  descriptive  portions  of  the  grant 
Banks  v.  Moreno,  39  C«1. 239.  A  piece  of  land 
described  as ' '  commencing  at  the  northeast  cor- 
ner of  the  block  and  running  twenty-five  vaias 
west  from  said  northeast  corner;  thence  back 
one  hundred  varas,"  was  held  to  be  a  strip  off 
the  easterly  side  of  the  block  twenty -five  varas 
wide  and  one  hundred  varas  deep  from  the 
northerly  line  of  the  block.    De  LevUiam  v. 
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EvafUt  39  Cal.  122.  It  was  held  that  a  descrip- 
tion coidd  not  be  held  to  applv  to  a  lot  in  the 
United  States  reservation.  AUsehul  v.  S.  F. 
€,  P.  JEf.  A,,  43  Cal.  171.  A  deed  which  con- 
veys to  the  present  and  future  owners  of  town 
lots  in  a  city,  certain  streets  and  public  squares 
in  such  city,  "  for  the  public  use  of  the  inhabi- 
tants of  such  city,  to  be  applied  to  such  pub- 
lic purposes  as  the  future  incorporated  author- 
ities of  the  city,  from  time  to  time,  declare  and 
determine,"  dedicates  the  land  to  public  use 
and  contains  a  sufficient  designation  of  the 

Santees  to  make  it  operative  as  a  conveyance. 
ayo  v.  Wood,  50  CaL  171. 

Subd.  1.  It  was  held  that  the  words  "fol- 
lowing the  bank  of  said  slough  around  where 
were  the  high  land  slopes  to  said  American 
fork,"  etc.,  applied  to  the  bank  or  high 
ground  adjoining  a  slough.  De  RutU  v.  Mvl- 
*  drowj  16  Cal.  614.  Where  there  was  no  visi- 
ble call  in  a  line,  which  could  be  precisely  es- 
tablished, it  was  held  to  be  for  the  jury,  and 
not  for  the  court  to  say  which  witness  more 
nearly  approximated  in  his  testimony  to  the 
true  line.  Hastings  v.  Stark,  36  CaL  125. 
Where,  in  an  action  of  ejectment,  the  plaintiff 
claimed  under  a  deed  which  described  the 
land  by  name,  as  "all  the  undivided  two- 
thirds  of  ^1  the  lands  known  by  the  name  of 
Rancho  de  laVincente,  situated  m  the  County 
of  Los  Angeles  and  State  of  California,"  and 
then  added  a  particular  description  which  was 
erroneous;  it  was  held  that  tne  deed  was  in- 
tended to  convey  two-thirds  of  the  whole 
rancho,  however  erroneous  the  particular  des- 
cription might  be.    Haky  v.  Amestoy,  44  Cal. 

Where  a  deed  called  for  a  lot  in  San  Fran- 
cisco, commencing  on  the  north  line  of  Jack- 
son street  seventy-two  feet  from  the  intersec- 
tion of  Jackson  and  Drumm  streets,  running 
thence  easterly  on  the  north  line  of  Jackson 
street  fifty  feet;  thence  north  on  East  street 
forty  feet;  thence  at  right  ancles  west  fift^ 
feet;  and  thence  to  the  place  of  oeginning;  it 
was  held  that  if  East  street  did  not  extend 
north  of  Jackson  street,  or  was  so  understood 
and  recognized,  East  street  was  a  false  call, 
and  must  be  rejected;  and  the  deed,  as  the 
description,  then,  would  fit  equally  w^ell  four 
different  parcels  of  land,  would  be  void  for 
uncertainty.   People  v.  Klumpke,  41  Cal.  264. 

The  words  in  a  grant,  "this  lot  being  situ- 
ated to  the  south  of  the  house  of  the  citizen 
Buelna,"  were  held  not  necessarily  to  imply 
that  the  lot  was  immediately  adjoining  the 
house  of  Buelna.  HonUe  v.  Casanova,  45  Cal. 
132. 

A  deed  which  purports  to  describe  a  spe- 
cific tract  of  land,  giving  the  number  of  acres, 
and  calling  it  parcel  of  a  larger  tract,  but  the 
calls  of  which  fail  to  describe  the  tract  of  land 
intended  to  be  conveyed,  or  an^  tract  of  land, 
does  not  convey  an  undivided  interest  in  the 
larger  tract  of  land,  nor  make  the  grantee  a 
tenant  in  common  with  the  grantor  in  the 
lai^er  tract.    Orogan  v.  TocAe,  45  Cal.  610. 

Where  the  northern  boundar\%line  of  the 
premises  was  described  in  a  deed  from  Higu- 
erra  to  McKeon,  as  the  "land  of  Joseph  C. 
Palmer,"  having  been  in  fact  sold  by  Higu- 
erra  to  one  Field,  but  Joseph  C.  Palmer  acted 
as  the  agent  of  the  latter  in  effecting  the  pur- 


chase, and  it  having  always  thereafter  been 
recognized  by  Hig[uerra,  the  grantor,  in  both 
deecb,  as  land  which  he  had  sold  to  Palmer, 
this  was  held  clearly  a  sufficient  identification 
of  the  line  intended  by  the  parties.  McKeon 
V.  Millard,  47  Cal.  583. 

If  the  owner  of  a  Mexican  grant  of  land 
makes  a  conveyance  of  a  part  of  the  same, 
and,  in  the  deed,  describes  one  boundary  of 
the  land  conveyed,  as  running  parallel  with 
the  southern  line  of  the  ranch,  "according  to 
the  survey  of  the  same  made  by  the  United 
States  Surveyor-General  of  said  State,"  and 
at  the  time  the  deed  is  delivered  no  survey 
had  been  made  and  approved  by  the  surveyor- 
general,  but  an  experimental  survey  had  been 
made  by  the  deputy  of  the  surveyor-^neral, 
who  had  the  field  notes  in  his  possession,  but 
the  grantees  in  the  deed  had  no  knowledge  of 
this  experimental  survey,  the  description  in 
the  deed  will  be  held  to  refer  to  the  final  sur^ 
vey  of  the  ranch  to  be  thereafter  determined 
by  the  federal  authorities.  Fratt  v.  Toomes, 
48  CaL  28. 

If  a  party  conveys  land  by  a  deed,  in  which 
he  describes  it  as  being  bounded  on  the  east 
by  the  land  of  a  third  person,  the  eastern  line 
of  the  land  conveyed  is  the  true  boundary- 
line  between  it  and  the  land  of  such  third  per- 
son, and  not  the  line  as  understood  to  exist 
when  the  deed  was  given,  if  the  two  lines  are 
not  the  same.  Umbarger  v.  Chaboya,  49  CaL 
526;  and  see  specially  as  to  the  text:  Ferris 
V.  Coover,  10  Cal.  621;  Castro  v.  TennenJt,  44 
Cal.  267. 

8.  2.    In  the  case  of  a  conveyance  of  land 
described  only  as  being  a  township  or  the  sub- 
division of  a  township,  the  actual  survey  and 
monuments  of  the   United  States  Surveyor 
are  referred  to  on  the  face  of  the  deed,  since 
there  can  be  no  "township"  on  the  public 
lands  of  the  United  States  except  such  as  has 
been  actually  surveyed  and  marxed.     Objects 
not  named  or  referred  to  in  a  deed  cannot  fix 
the  bounds  of  a  tract  of  land  otherwise  well 
defined.  PotoersY,  Jackson,  50  Cal.  432.    The 
words  "containing  more  or  less  one  square 
mile  of  land"  were  held  descriptive.  Stanley 
V.   Oreen,  12  Cal.  163;  Jackson  v.  Moore,  6 
Cow.  706;  Commrs,  v.  Younger,  29  Cal.  178; 
Jackson  v.  Barringer,  15  John.  471;  Powell  v. 
Clark,  5  Mass.  Rep.  355;   13  Vin.  Abr.  79, 
PI.  24;   Howe  et  at,  v.   Bass,  2  Mass.   380; 
PoweU  V.  Clark,  5  Mass.  355;  Smiih  v.  Hodge, 
2  N.  H.  303;  Large  v.  Penn,  6  Serg.  &  Raw. 
488;  Belden  v.  Seymour,  8  Conn.  19;  Benedict 
V.  Oaylord,  11  Conn.  332;  Broum  v.  Parish,  2 
Dana,  6.    Where  the  language  of  the  deed 
was  "all  that  portion  of  the  Union  Ranch 
lying  south  of  two  oak  trees  marked '  E .  X.  C. ,' 
the  same  being  the  northern  boundary,"  the 
true  construction  was  held  to  be  that  the  deed 
passed  only  that  portion  of  the  ranch,  lying 
south  of  a  line  running  through  the  trees 
named  and  not  that  portion  south  of  a  line 
running  through   the  trees   and   extending 
throughout  the  land.    Chapman  v.  Excelsior 
Canal  Co.,  17  Cal.  231.     It  was  held  that  the 
former  rule,  that  if  the  starting  call  was  fixed 
certain  and  notorious,  and  there  was  a  con- 
flict between  it  and  other  calls,  the  latter  must 


generally  give  way,  did  not  go  the  extent  of 
eclaring  that  all  the  other  calls  although 
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ageing  amone  themselves,  should  be  set  aside 
solely  because  tney  did  not  agree  with  the  first. 
WaWi  V.  HiU,  38  CaL  486.  Where  it  appear- 
ed that  if  the  land  had  been  located  by  the 
description  in  the  deed  there  would  have  been 
excluaed  from  the  conveyance  several  acres 
of  land  of  which  the  grantee  had  for  many 
years  prior  to  the  ^rant  been  in  occupation, 
and  that  a  road  which  affected  the  description 
had  been  shortly  before  the  deed  altered, 
without  the  knowledge  of  the  attorney  who 
drew  up  the  deed;  and  there  being  a  repug- 
nance in  the  deed  between  the  description  of 
natural  objects  and  of  courses  and  distances, 
the  court  construed  the  deed  by  the  former. 
Wade  v.  Deray,  60  Cal.  380.  The  text  em- 
bodies, more  or  less,  the  rules  laid  down  in 
the  following  cases:  Jenny  Lind  Co,  v.  Bower, 
11  CaL  197;  De  Arguello  v.  Oreer,  26  Cal.  631; 
Franklin  v.  Borland,  28  Cal.  178;  Began  v. 
O'EeiUy,  32  CaL  11;  Piercy  v.  Crandall,  34 
Cal.  340;  More  v.  Massini,  37  Cal.  436;  Farts 
V.  Phehn,  39  Cal.  612;  PlaU  v.  Jones,  43  Cal. 
219;  Widbur  v.  Washburn,  47  Cal.  67. 

8.  3.  It  was  held  that  lines,  comers  and 
stations  actually  run  and  marked  would  pre- 
vail over  courses  and  distances.  CoUon  v. 
Seavey,  22  Cal.  502. 

S.  4.  A  deed  which  describes  one  side  of 
the  land  conveyed  as  extending  500  feet  to  a 
street  or  avenue,  "and  thence  along  said 
street  or  avenue  120  feet,"  etc.,  conveys  the 
fee  of  the  land  subject  to  the  public  easement 
to  the  middle  of  the  street  or  avenue,  even  if 
ihfi  500. feet  extended  only  to  the  side  of  the 
street  or  avenue,  and  when  the  street  ceases 
to  h(6  used  as  such,  the  grantee  owns  the  land 
free  of  tha  easement.  Moody  v.  Palmer,  50 
CaL  32;  Webber  v.  C.  and  O.  R.  B,  Co.,  July 
24,  1876,  But  in  a  case  where  one  line  of  the 
description  in  the  deed  was:  **  Thence  along 
the  easterly  line  of  Sacramento  street  150  feet, 
and  no  other  language  was  employed  which 
ftfifected  or  modified  the  natural  interpretation 
of  that  above  quoted,  the  court  held  that  the 
parties  to  the  uistram«nt  intended  that  the 
lot  should  not  run  to  the  middle  of  the  street. 
Severy  v.  C.  P.  R,  R.  Co,,  Feb.  4, 1876.  Where 
a  river  is  named  as  the  boundaiy  line,  the 
boundary  line  follows  the  meanderings  of  the 
stream.  *  When  a  line  is  to  run  up  or  down  a 
istream  not  navigable  a  given  distance,  the 
weanderingi  of  the  stream  are  to  be  followed 
««iil  the  required  distance  when  rsduced  to  a 
fltntight  line  is  attained;  and  where  courses 
are  m>t  specificKl,  the  other  lines  are  to  be  run 
in  su^  a  manner  that  the  land  shall  be  in  a 
form  as  nearly  rectangular  as  possible.  Bieks 
V.  Cokman,  25  Cal.  142;  Craig  v.  Hawkin^s 
Heirs,  I  Bibb.  54 


A  deed  which  contains  a  call  describin*:^  a 
boundary  as  a  line  commencing  one  hundred 
yards  below  the  mouth  of  a  certain  creek 
(naming  it),  and  to  run  at  right  angles  with 
the  creek,  there  beins  nothing  on  the  face  of 
the  deed  to  indicate  that  the  creek  does  not 
run  in  a  perfectly  direct  course,  or  that  a 
straight  line  drawn  alone  the  thread  of  the 
stream  would  not  intersect  the  beginning 
point  of  the  contested  line,  is  not  void  for  un- 
certainty on  its  face  in  respect  to  such  line. 
A  perpendicular  line  drawn  from  this  base 
would  answer  the  call  in  the  deed. 

In  order  to  run  a  line  at  right  angles  to  a 
tortuous  stream  a  straight  line  must  first  be 
established  as  a  base.  This  can  only  be  done 
by  ascertaining  and  reducing  to  a  straight  line 
either  the  general  course  ofthe  stream,  from 
its  source  to  its  mouth,  or  that  portion  of  the 
stream  which  shall  appear  to  have  been  within 
the  contemplation  of^tne  parties  at  the  time  of 
the  execution  of  the  deeo.  Irwin  v.  Towne,  42 
CaL  326. 

8.  6.  Degrees  of  latitude  and  imagi- 
nary lines  were  discarded,  as  less  certain  and 
reliable  as  a  map  which  accompanied  a  grant, 
and  which  the  United  States  courts  had 
adopted,  as  affording  the  most  certain  data  for 
locating  the  grant.  Mayo  v.  Mas/eaux,  38  CaL 
448.  Where  a  State  patent  of  swamp  land  in- 
corporates the  field-notes  calling  for  certain 
visible  monuments,  although  the  monuments 
have  disappeared,  the  patent  must  be  limited 
to  the  land  actuallv  surveyed  in  the  field,  and 
can  include  no  other,  and  the  land  actually 
surveyed  can  be  identified  by  evidence.  Ma- 
hon  V.  Richardson,  50  CaL  336.  A  deed  which 
refers  to  a  plat  of  an  addition  to  a  town,  re- 
corded in  the  recorder's  ofiice,  for  a  particular 
description  of  the  land  conveyed,  incorporates 
said  plat  in  its  descriptive  part  {Powers  v. 
Jackson,  50  Cal.  429, )  and  the  same  if  it  re- 
fers to  a  survey  made  by  a  person  named. 
Hudson  V.  Irwin,  50  Cal.  450.  If  the  owner 
of  a  Mexican  grant  makes  a  conveyance  of  a 
portion  of  the  land  before  survey  or  patent,  and 
m  the  deed  describes  the  part  conveyed  as 
commencing  at  the  southeast  comer,  and  run- 
ning thence  along  the  southern  boundary  one- 
third  its  distance,  this  comer  and  boundary 
are  those  to  be  established  by  the  final  sun-ey 
mentioned  in  the  United  States  patent,  and 
not  the  comer  and  boundarv  as  understood  by 
the  parties  when  the  deecl  was  made,  or  as 
fixed  by  possession.  Maxey  v.  Thnrman,  50 
Cal.  322.  In  determining  the  location,  the 
plat  of  the  survey,  which  is  a  part  of  the  pat- 
ent, is  often  entitled  to  as  much,  and  perhaps 
to  more  weight,  than  the  courses  and  distances. 
Serrano  v.  Rawson,  47  CaL  65. 

ConBtmotion,  {[onerally,  1859  n. 
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i2078.  An  offer  of  compromise  is  not  an  admission  that  anything  is 
i&ae. 

3079.  In  an  action  for  divorce  on  the  ground  of  adultery,  a  confession 
ol  *dultery,"whether  in  or  out  of  the  pleadings,  is  not  of  itself  sufficient  to 
justify  a  judgment  of  divorce. 

CoofeaalonB.  They  are  competent  evidence,  but  must  be  corroborated.  Evans  v.  Evans,  41 


CaL  i07. 
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Chap.  II.]  PERPETUATING  TESTIMONY.  §§  2083-2086 

CHAPTER  II. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 


Sec.  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085.  Notice  of  time  and   place  to  be 

given. 

2086.  Manner  of  taking  the  deposition. 


Sec.  2087.  Deposition  to  be  filed. 

2088.  Wnen  the  evidence  may  be  pro- 

duced. 

2089.  Effect  of  the  deposition. 


i- 


2083.  (437.)  The  testimony  of  a  witness  may  be  taken  and  perpetuated 
as  provided  in  this  chapter. 

2084.  (436.)  The  applicant  must  produce  to  a  district  judge,  or  to  a 
county  judge,  a  petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in 
this  State,  and  in  such  case,  the  names  of  the  persons  whom  he  expects      /^ 
will  be  adverse  parties;  or,  I  O  C 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  prop- 
erty in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship, 
or  any  other  matter  which  it  may  hereafter  become  material  to  establish, 
though  no  suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he  may 
not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and 
a  general  outline  of  the  facts  expected  to  be  proved. 

The  judge,  to  whom  such  petition  is  presented,  must  make  an  order 
allowing  the  examination,  and  designating  the  officer  before  whom  the 
same  must  be  taken,  and  prescribing  the  notice  to  be  given,  which  notice, 
if  the  parties  expectant  are  known  and  reside  in  this  State,  must  be  per- 
sonally served,  and  if  unknown,  such  notice  must  be  served  on  the  clerk 
of  the  county  where  the  property  to  be  affected  by  the  evidence  is  situated, 
or  the  judge  making  the  order  resides,  as  may  be  directed  by  him,  and  by 
publication  thereof  in  some  newspaper,  to  be  designated  by  the  judge, 
for  the  same  period  required  for  the  publication  of  summons.  The  judge 
must  also  designate  in  his  order  the  clerk  of  the  county  to  whom  the  de- 
positions must  be  returned  when  taken.  [Approved  March  24;  effect  July  1, 
1874.] 

2085.  (439.)  The  person  appointed  by  the  judge  to  take  the  deposi- 
tions is  authorized,  if  a  resident  of  this  State,  on  receiving  a  copy  of  the 
order  of  the  judge,  and  of  the  notice  prescribed  in  the  last  section,  with 
proof  of  its  personal  service  or  publication ;  or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the  next  section,  with 
proof  of  like  service  of  publication  of  the  notice;  to  take  the  deposition 
of  the  witness  named  in  the  order  of  the  judge,  or  in  the  commission,  or, 
if  more  than  one  witness  is  thus  named,  of  such  of  them  as  appear  before 
him,  at  the  time  designated,  and  the  taking  of  the  same  may  be  continued 

from  time  to  time.      [Approved  March  24;  effect  July  1,  1874.] 

2086.  (440.)  The  examination  must  be  by  question  and  answer,  and  if 
the  testimony  is  to  be  taken  in  another  State,  it  must  be  taken  upon  a 
commission  to  be  issued  by  the  judge  allowing  the  examination,  under  the 
seal  of  the  court  of  which  he  is  judge,  and  upon  inteiTogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions  taken  under  com- 
missions in  pending  actions,  unless  the  parties  expectant,  if  known,  other- 
wise agree.     If  such  parties  are  unknown,  notice  of  the  settlement  of  the 
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interrogatories  shall  be  published  in  som^  newspaper  for  such  time  as  the 
judge  may  designate.  The  deposition,  when  completed,  mast  be  care- 
fully read  to  and  subscribed  by  the  witness,  then  certified  by  the  officer 
or  person  taking  the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the  order  of  the  judge 
allowing  the  examination,  who  shall  file  the  same  when  received.  The 
judge  allowing  the  examination,  shall  file  with  the  clerk  the  order  for  the 
examination,  the  petition  on  which  the  same  was  granted,  with  proof  of 

service  of  the  order  and  notice.      [Approved  March  24;  effect  July  1,  1874.  ] 

2087.  (441.)  The  petition  and  order,  and  papers  filed  by  the  judge,  as 
provided  in  section  2086,  or  a  certified  copy  thereof,  are  prima  fade  evi- 
dence of  the  facts  stated  therein  to  show  compliance  with  the  provisions 

of  this  chapter.     [Approved  March  24:  effect  July  1,  1874.] 

2088.  (442.)  If  a  trial  be  had  between  the  parties  named  in  the  petition  as 
parties  expectant,  or  their  successors  in  interest,  or  between  any  parties 
wherein  it  may  be  material  to  establish  the  facts  which  such  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death,  or  insanity  of  the  wit- 
ness, or  that  they  cannot  be  found,  or  are  unable,  by  reason  of  age  or 
other  infirmity,  to  give  their  testimony,  the  depositions  or  copies  thereof 
may  be  used  by  either  party,  subject  to  all  legal  objections;  but  if  the 
parties  attend  at  the  jBxamination,  no  objection  to  the  form  of  an  interroga- 
tory can  be  made  at  the  trial,  unless  the  same  was  stated  at  the  examina- 
tion.   [Approved  March  24;  effect  July  1,  1874  ] 

2089.  The  deposition  so  taken  and  read  in  evidence  has  the  same  effect 
as  the  oral  testimony  of  the  witness,  and  no  other,  aud  every  objection  to 
the  witness,  or  to  the  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  as  if  he  were 
examined  orally  at  the  trial. 

CHAPTER  ni. 

ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS. 

Sec.  2093.  Judicial  and  certain  officers  authorized  to  administer  oaths. 

2094.  Form  of  ordinary  oath  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witnesses*  belief. 

2096.  Same. 

2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

2093.  (443.)  Every  court,  every  judge,  or  clerk  of  any  court,  every  jus- 
tice, and  every  notary  public,  and  every  officer  or  person  authorized  to 
take  testimony  in  any  action  or  proceeding,  or  to  decide  upon  evidence, 
has  power  to  administer  oaths  or  affirmations. 

Officers  to  admixiiBter  oaths,  177,  S.  4;  peace,  ma}r  administer  and  certify  oaths.  San 
128,  S.  7.  Every  executive  and  judicial  officer  Francisco  justices*  clerk  has  power  to  admin- 
may  administer  and  certify  oaths.  Pol.  C.  1028.  ister  oaths,  etc.,  in  any  suit  or  proceeding  in 
ByPo?.C  4118,  every  officer  mentioned  in  Po/.  San  Francisco  justices' court,  119  n.  If  the 
C  4103  (that  is,  every  county  mdge,  treasurer,  statute  requires  an  oath  to  he  administered 
county  clerk,  auditor,  sherin,  tax  collector,  hy  the  court  or  judge,  and  it  is  administered 
district  attorney,  recorder,  ajssessor,  surveyor,  hy  the  clerk  in  open  court,  under  the  direction 
school  superintendent,  coroner,  puhlic  admin-  of  the  court,  ana  tested  hy  the  clerk,  it  is  ad- 
istrator,  board  of  supervisors,  and  commis-  ministered  hy  the  court  in  the  sense  of  the 
sioner  of  highways),  and  every  justice  of  the  statute.  Oaks  v.  JRodgerg,  48  CaL  197. 

2094.  An  oath,  or  affirmation,  in  an  action  or  proceeding,  may  be  ad- 
ministered as  follows,  the  person  who  swears,  or  affirms,  expressing  his 
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assent  when  addressed  in  the  following  form:  '^  You  do  solemnly  swear 
(or  affirm,  as  the  case  may  be),  that  the  evidence  you  shall  give  in  this 

issue  (or  matter),  pending  between and ,  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  help  you  God.'*    [Approved  March 

24;  effect  July  1,  1874.] 

2095.  Whenever  the  court  before  which  a  person  is  offered  as  a  witness 
is  satisfied  that  he  has  a  peculiar  mode  of  swearing,  connected  with  or  in 
addition  to  the  usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may,  in  its  discretion,  adopt  that 
mode. 

2096.  (444.)  When  a  person  is  sworn  who  believes  in  any  other  than 
the  Christian  religion,  he  may  be  sworn  according  to  the  peculiar  cere- 
monies of  his  religion,  if  there  be  any  such. 

2097.  (445.)  Any  person  who  desires  it  may,  at  his  option,  instead  of 
taking  an  oath,  make  his  solemn  affirmation  or  declaration,  by  assenting, 
when  addressed,  in  the  following  form:  ''You  do  solemnly  affirm  (or 
declare)  that,"  etc.,  as  in  section  2094. 


CHAPTER  IV. 


GENERAL    PROVISIONS. 


Sec  2101.  Questions  of  fact  to  be  decided  by     Sec.  2103.  Questions  of   fact  by   court   or 
jury,  and  the  evidence  addressed  referees, 

to  them.  [2104.  Moneys  deposited  in  court.] 

2102.  Questions  of  law  addressed  to  the 
court.     • 

2101.  All  questions  of  fact,  where  the  trial  is  by  jury,  other  than  those 
mentioned  in  the  next  section,  are  to  be  decided  by  the  jury,  and  all 
evidence  thereon  is  to  be  addressed  to  them,  except  when  otherwise  pro- 
vided by  this  Code.     [Approved  March  24;  effect  July  1,  1874.] 

2102.  All  questions  of  law,  including  the  admissibility  of  testimony, 
the  facts  preliminary  to  such  admission,  and  the  construction  of  statutes 
and  other  writings,  and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  Whenever  the  knowledge 
of  the  court  is,  by  this  Code,  made  evidence  of  a  fact,  the  court  is  to  de- 
clare such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 


Court,  Duty  ol  Where  one  of  the  wit- 
nesses deposed  to  a  state  of  facts  which, 
upon  his  cross-examination  proved  to  be  hear- 
say evidence,  and  wholly  inadmissible,  and 
the  court  ordered  the  testimony  of  the  witness 
to  be  stricken  out  and  instructed  the  jury  to 
disregard  it,  the  Supreme  Court  held  there 
was  no  error.  Parker  v.  Smith,  4  Cal.  105. 
Where  Cooke  was  admitted  as  a  competent  wit- 
ness against  the  objection  of  defendants,  and 
after  the  case  was  submitted  the  referee  de- 
cided to  exclude  from  his  consideration  the 
the  testimony  of  Cooke,  on  the  ground  of  in- 
competency, this  was  held  an  erroneous  pro- 
ceecung,  because  it  took  the  plaintiff  at  an 
unfair  disadvanta^.  Monson  v.  Cooke,  5  Cal. 
436.  ^The  general  rule  is  that  it  is  for  the 
court  to  determine  all  questions  relating  to 


the  admissibility  of  evidence;  but  when  the 
question  of  its  admissibility  depends  upon 
tne  decision  of  other  questions  of  fact,  such 
as  the  execution  of  a  contract  or  agreement, 
and  the  testimony  is  conflicting  as  to  whether 
the  instrument  was  in  fact  executed  or  de- 
livered, it  is  proper  to  submit  this  question  to 
the  jury,  unoer  proper  instructions  from  the 
court. 

Where  the  party  offering  the  instrument, 
makes  out  a  prima  facie  case  of  its  execution, 
the  other  party  should  not  be  allowed  to  in- 
troduce counter  proof  before  the  instrument  is 
read  to  the  jury.  Verzan  v.  McGregor,  23  Cal. 
339.  Whether  an  agreement  between  parties 
amounts  to  an  extension  of  time  for  the  per- 
formance of  a  former  contract  between  them, 
and  if  so,  what  time,  are  questions  of  law  for 
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the  court  and  not  of  fact  for  a  jury.     Where 
the  law  itself  prescribes  what  shall  be  consid- 
ered to  be  reasonable  time  in  respect  to  a  given 
subject,  the  question  is  one  of  law,  and  the 
duty  of  the  jury  is  confined  to  finding  the  sim- 
ple facts,     where,  on  the  other  hand,  the  law 
**  does  not,  by  the  operation  of  any  principle 
or  established    rule,  decide    upon  the  legal 
quality  of  the  simple  facts,  or  re^  gestw,  it  is 
for  the  jury  to  draw  the  general  inference  of 
reasonaole  or  unreasonable  in  point  of  fact. 
In  such  cases  the  legal  conclusion  follows  the 
inference  of  facts;  in  other  words,  the  ques- 
tion as  to  reasonable  time,  etc. ,  is  one  of  fact, 
and  the  time  is  reasonable  or  unreasonable,  in 
point  of  law,  according  to  the  finding  of  the 
jury  in  point  of  fact."    Luckhart  v.  Ogden,  30 
Cal.   548.     The  better  practice  is  to  decide 
upon  the  admissibility  of  evidence  when  it  is 
onered,  but  if  the  rule  be  departed  from,  it  is 
clearly  the  duty  of  the  court,  at  a  subsequent 
stage  of  the  case,  to  rule  upon  the  point  dis- 
tinctly, and  if  the  evidence  be  excluded,  to 
state  on  what  ground.    Mayo  v.  Atazeaux,  3S 
Cal.  445;  Sharp  v.  Lundey.  34  Cal.  G14.    When 
the  facts  are  admitted  or  established  by  un- 
contradicted evidence  the  question  of  negli- 
gence is  a  matter  of  law  for  the  court.   Flem- 
ming  v.  W.  P.  R,  R,  Co. ,  49  Cal.  257;  Sherman 
and  Redfidd  on  Negligence^  Sec.  11  and  cases 
cited;  Putshurg\  etc.,  R.  R.  Co.  v.  McClurg, 
66  Penn.  St.  294;    57  Id.  172;  Biesiegal  v.  N. 
Y.  C.  R.  R.  Co.,  40  N.  Y.  9.     The  jury  in  an 
action  for  malicious  prosecution,  are  not  to 
determine  whether  the    facts  amount  to  a 
probable  cause;  but  it  is  the  province  of  the 
court  to  determine  that  question.    Harkrader 
v.   Moore,  44  Cal.   145.     In  ati  action  to  re- 
cover damages  for  a  malicious  prosecution,  it 
is  not  error  for  the  court  to  instruct  the  jury 
that  when  the  plaintiff  first  rested  his  case  the 
court  had  decided  as  a  matter  of  law  that 


there  was  a  want  of  probable  cause,  pro^dded 
the  testimony  of  the  plaintiff  and  the  admis- 
sions in  the  pleadings  warrant  it,  and  the  tes- 
timony introduced  by  the  defendant  has  not 
in  any  degree  tended  to  obviate  or  avoid  the 
want  of  probable  cause  made  by  the  pleadings 
and  the  plaintiff's  testimony.  Kin^tey  v.  Wai- 
lace,  36  Cal.  462;  and  see  426  n.,  "MaliciouB 
prosecution."  It  is  the  province  of  the  court 
to  construe  a  deed  received  in  evidence. 
Moody  V.  Palmer,  50  Cal.  32. 

In  an  action  growing  out  of  an  agreement 
made  by  letters  to  and  from  the  respective 
parties  residing  at  a  distance  from  each  other, 
it  is  the  duty  of  the  court  to  construe  those 
letters  and  determine  whether  they  constitnte 
a  contract.  In  such  a  case  it  is  the  province 
of  the  jury  to  determine  whether  the  letters 
were  written  and  received  by  the  respective 
parties,  and  the  terms  of  the  contract  therein 
contained  complied  with,  and  of  the  court  to 
determine  the  construction  and  legal  effect  of 
such  contract.  Ellis  v.  Crawford,  39  Cal .  523. 
Whether  or  not  the  overflowing  of  sewage 
is  injurious  to  health,  or  offensive  to  the 
senses,  or  obstructs  the  plaintiflTs  property, 
or  interferes  with  its  enjovment  is  a  question 
of  fact.  Requena  v.  Lo8  Angeles,  46  (.al.  55; 
Peojde  v.  Davidson,  30  Cal.  379;  Blane  v. 
Klumphe,  29  Id.  156. 

When  the  facts  are  agreed  upon  or  ascer- 
tained, it  is  a  question  of  law  and  not  of  fact, 
whether  or  not  the  case  is  brought  within  the 
bar  of  the  Statute  of  Limitations.  Reed  v. 
Swift,  45  Cal.  256.  It  is  for  the  jurj-  to  de- 
cide upon  the  credibility  of  the  witnesses. 
Wing  Chung  v.  Los  Angeles,  47  Cal.  535. 
"Fraudulent  intent,"  in  alleged  fraudulent 
transfers,  etc,  is  a  question  of  fact,  not  of 
law.  C.  C.  3442;  Jamison  v.  King,  60  CaL 
137;  Harris  v.  Bums,  Ibid.  140. 


2103.  The  provisions  contaiDed  in  this  part  of  the  Code  respecting  the 
evidence  on  a  trial  before  a  jury,  are  equally  applicable  on  the  trial  of  a 
question  of  fact  before  a  court,  refqree,  or  other  officer. 

2104.  Whenever  moneys  are  paid  into  or  deposited  in  court,  the  same 
shall  be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies  as 
shall  be  specially  authorized  by^his  appointment  in  writing  to  receive  the 
same.  He  must,  unless  otherwise  directed  by  law,  deposit  it  with  the 
the  county  treasurer,  to  be  held  by  him,  subject  to  the  order  of  the  court. 
The  treasurer  shall  keep  each  fund  distinct,  and  open  an  account  with 
each.  Such  appointment  shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it  and  give  to  each  person  applying  for  the  same,  a  certified 
copy  of  the  same.  It  shall  be  in  force  until  a  revocation  in  writing  is  filed 
with  the  county  treasurer,  who  shall  thereupon  write  ** revoked,"  in  ink, 

across  the  face  of  tlie  appointment.      [Approved  March  24;  effect  July  1,  1874.] 


Money  belonging  to  litiganta,  but  placed 
in  the  hands  of  a  county  treasurer  by  order  of 
the  court,  subject  to  the  order  of  the  court,  is 
liable  to  taxation,  and  may  be  assessed  to  the 


treasurer  by  name,  and  when  the  assessment 
is  levied  it  becomes  a  lien  on  ^he  money  in 
the  treasurer's  hands.  People  v.  Lardner,  30 
Cal.  242. 


All  provisions  of  law  inconsistent  with  the  provisions  of  this  agt  are 
hereby  repealed;  but  no  rights  acquired  or  proceedings  taken  under  the 
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proYisions  repealed  shall  be  impaired,  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period  of  time  prescribed  by  such 
repealed  provisions  for  acquiring  a  right  or  barring  a  remedy,  or  for  any 
other  purpose  has  begun  to  run  before  this  act  takes  effect  and  the  same 
or  any  other  limitation  is  prescribed  by  this  act,  the  time  which  shall  have 
run  when  this  act  takes  effect  shall  be  deemed  part  of  the  time  prescribed 

by  this  act.     [Approved  March  SO;  effect  July  1,  1874.  ] 
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Abbreviations  cmd  numbers: 
use  of 


Absence: 

publication,  sendee  by 

waiver  of  jury,  is. 

witness,  of,  deposition   may  be 

taken 

witness,  of,  postponement  of  trial. 

Absentee: 

probate  proceedings,  in,  appoint- 
ment of  attorney  for 

Accident: 
new  trial  on  ground  of 


BSOIXOM 

186 


413 
631 

2020 
595 


1718 
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Account: 
Executors  and  administrators . . 


1417 

1612-1638 

1662-3 

1735-9 

particulars,  further,  of 454 

pleading,  items  of 454 

public  administrator  of. 1735-9 

reference  of 639 

reference  of,  on  judgment  by  de- 
fault   585 


Acomed  right: 
not  affected  by  Ck)de. , 

Acknowledgment : 
Judges  who  may  take, 


Action: 

abatement  of 

alienation,  not  to  prejudice 

arbitration  revoking,  submission 
to,  action  for 

arrest,  against  bail  on 

attachment,  on  undertaking  in. . . 

civil,  by  whom  prosecuted 

Code  did  not  afiect  pending 

commencement  of 

commencement  of  (limitations)  . 

consolidation 

death,  by  personal  representa- 
tives, for  causing 

dismissal  of 

division,  civil  and  criminal 

executors,  eta,  power  to  bring. . 

form  of,  but  one 

guardian,  power  to  bring 

justices'  courts,  in 

justices'  courts,  Code  provisions 
applicable  to 

liens,  several  may  be  joined  in  one 

limitation  of 


8 


179 

385 

747 

1290 

490 

552 

30 

8 

405-416 

350 

1048 

377 

581 

24 

1581-4 

307 

1769 

832-925 

925 

1196 

312-363 


SSOXIOM 

Action — Continued. 

limitation  of,  real  property 315-328 

limitation   of,    other   than    real 

property 335-348 

parent  by,  for  injury,  etc ,  to  child  376 

parties 367-389 

parties,  plaintiff  and  defendant . .  308 

pending,  deemed,  when 1049 

pendins,  ^ound  for  demurrer  to 

complaint 430 

place  of  trial 392-400 

pleading  in 420-476 

postponement  of  trial 595 

receiver,  action  by 568 

register 1052 

seduction 375 

ships,  against 813-827 

successive,  on  same  contract 1047 

summons,  etc 405-416 

title  of 426 

trial  of 600-645 

what  it  is 22 

Action,  causes  of:  , 

joinder  of 427 

successive  on  same  contract 1047 

Adjonmment: 

absence  of  judge 139 

contesting  county  elections,  in. . .  1121 

district  court  may  adjourn 77 

holiday,  by  reason  of 135 

jury,  absence  of  durins 617 

jury,  discharged  by  a^oumment 

of  term 617 

supreme  court,  of 46 

Administrator:   see  Estates  of 
Deceased  Pebsons. 

Admission: 

attorney  to  practice 275-280 

denial,  effect  on .p.  200  437  n 

postponement,  may  be  avoided  by  595 

service  of  summons,  of 415 

Adverse  claim: 

personal  property  to,  action  to  de- 
termine    1050 

real  property  to,  action  to  de- 
termine   738 

Adverse  possession: 

i'ud^ent,  under 322-3 
andlord  and  tenant,  effect  of,  re- 
lation of  on 326 

occupation,  actual,  under  claim  of 

title 324 
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written  instrument,  under 

written  instrument,  not  under. . . 


SXOTIOH 

322-5 
325 


Affidavit: 

defective  heading 1046 

defined 2003 

jury,  misconduct  of,  juryman  may 

make  affidavit  as  to "   657 

printer,   etc.,   of,   is  evidence  of 

publication 2010-2011 

i.   179  269 
2012 

taken  and  certified   in  another 

»        Slate,  by  whom 2013 

taken  and  certified  in  a  foreign 
country,  by  whom 2014-2015 


used,  may  be,  when, 

Affinity: 
judge  of,   to   party,    disqualifies 

judge 

juror  of,  to  party,  disqualifies  juror 

referee  of,  to  party,  disqualifies 

referee 

Afflrmatioii: 

form  of 

oath  includes 


2009 


170 
602 

641 


2097 
17 


Alienation: 
pending  action,  effect  on  action. .    740, 747 

Allegations: 
admitted,  if  not  controverted  by 

answer ". 462 

burden  of  proof 1869, 1981 


construction  of. 

denial  of 

material 

material,  non^  but,  need  be  proved 
negative,  when  must  be  proved. . 
redundant,  etc.,  striking  out 


variance 


1 


AlteratioQ:. 

•    writing,  must  be  accounted  for  by 
party  producing 

Ambiguity: 
demurrer,  ground  for,  complaint., 
demurrer,  ground  for,  answer. . . . 

Amendmttit: 

affidavit  to  costs  bill 

answer 

answer,  before,  effect  of 

appeal  after. 

complaint,  of 472 

complaint,  of,  filing  and  serving. 

costs  bill,  of p.  &5 

damages,  of  claim  for 

demurrer  after,  of  course 

^    4^murrer  before,  effect  of 

errors  and  defects  to  be  disre- 
garded  

fictitious  name,  where  real  name 
discovered 

filing *. '. 

generally 

judgment p.  224 

lustices*  court,  pleadings  in 

limitations,  statute  of,  by  plead- 
ing  p.  225 


452 
437 
463 
1867 
1869 
453 

469-471 
1868 


1982 


430 
444 


473  n 

473  n 

472 

473  n 

n,  473  n 

432,472 

473  n 

473  n 

472 

472 

476 

474 

432,  472 

473  n 

473  n 

'    859 

473  n 


Saoixoa 
Amendment — Contmtied, 

mistake,  in  any  respect 473 

party,  adding  name p.  224  473  &  n 

party,  striking  out  name  of 473 

pleadins 473  n 

power  01^  general 128 

proceeding,  of 473  n 

process,  generally,  of 128 

refusal  by  party  to  allow,  is  waiver 

of  objection 473n 

serving 432.  472 

summons,  of p.  223  473  n 

supplemental  pleadings 464 

variance 469-471 

verifying 473n 

waiver  of  objections .*p.  223  473  n 

Answer:  .  " 

accord  and  satisfaction  . . .  .p:  2Q^  ' '  '  '437  n 

account,  demanding  items  oat . . . .     ...  454 

.    account,  items  of,  need^ot  be  det 

out ..: ...:..' 454 

administFator,  etc ,  liy p.  201        437  n 

admission,  effect  on  denial. p.  200        437  n 
allegations  in,  what  are  material  463 

amendment  of p.  224  472,473n 

amendment  of 472,  473il 

appearance,  answer  is 1014 

assignment  of  choee    in  action, 

etc 368  n 

attorney,  of,  to  accusation. 294-6 

claim  and  delivery,  in  action  for . .    667  &  n 

complaint,  amended,  to 432 

conclusions  of  law  must  not  be 

denied ; . .  .p.  197 

conditions  precedent,  pleading.  . . 

construction  of 

corporations p.  201 

counter-claim 438-440 

counter-claim,  when  omission  to 

set  up  waives 

cross-complaint,  to 

cross-demands  compensate   each 

other 

damages,  denial  of ;p.  200 

^  death.... .....' 

default  of,  jud^ent  for 

defective  heading  to ^ 

defenses  not  raised  by,  waived. . . 
demurrer  at  same  time  with  an- 

.   swer 

demurrer,  effect  on. .' 

demurrer,  effect  on  "answer  gen- 

eraUy." ' 

demurrer,  matters  the  subject  of, 
not  appearing  on  face  of  com- 
plaint, may  w  taken  by. 

demurrer  to 

denials: pp.  197-200 

denials,  allegation  not  aenied,  ad- 
mitt^ 

deniala,  conclusions  of  law,  of, 

p.  197 
denials,  material  allegations  only, 

p.  197 


4^n 
457 
452 

437n 


439 
442 

440 

437  n 

385n 

585 

1046 

434,439 

431 
472 

437n 


433 

443-4 
L4rf7n 

462 
437n 


437n 

disability .~ 385  n 

739 

437n 
475 


disclaimer 

ejectment. .".-p.  202 

errors  and'^defects  in 

escheat  estate,  answer  to  informa- 
tion  

escheated  estate,  attomey-gen- 
eral's  answer  to  daim  for . 


1271 
1272 


estoppel 1908,1962 


k 


667 


Auswar — Coniinued. 

evidenceagainst  defendant,  maybe  446  n 

executor,  "  admiDistrator,"  p.  301  437  n 

exteuaion  of  time  far  filing 473,  lOM 

filed,  must  be 465 

forecloBure 726  n 

fraud. p.  202  437  n 

generally 437 

fold  coin,  ete 6S7 

uaband  and  wife 370-1 

improvemeDts,  setting  up  value  of,  741 

iucomdstent  defenses 441  n 

information  and  belief,  on.  p.  197  437  n 
iDformatiua  or  belief,  if  defendant 

baa  no 437 

■.  injunction  after 628 

intervention,  to  complaint  on 387 

irrelevant,  striking  out 453 

joint  debtors,  answer  in  proceed- 
ings after  judgment 992 

judgment,  foreign p,  202  437  n 

judgment,  pleading 456 

justices'  court,  in 855-8,  860 

■   luatification p.  202  437  n 

leave  and  Ucense p.  203  437  n 

libel,  inaction  for 461 

limitations,  statute  of p.  203  437  n 

limitations,  xtatute  of,  pleading .  ■  458 
liniitatiuua,    statute   of,    amend- 
ment by  pleading p.  225  473n 

lost,  how  supplied 1045 

malicious  prosecution p.  203  437  a 

mandate,  to  petition  for  wnt  of.. 1069,  1094 

master  and  servants. p.  203  437  n 

material  allegations  only  must  be 

denied p.   197  437  u 

miajoinder p.  203  437  n 

mortgage 726 

new  matter p.  201  437  n 

new  matter  deemed  controverted.  462 

non-assumpsit p.  203  437  n 

non-joinder. p.  203  437  n 

partition  of  real  estate,  in 758 

payments p.  203  437  n 

pleading  generally 426  n 

prescription p.  204  437  n 

probate  in  contest  on 1312 

promissory  note p.  204  437  n 

quiet  title,  in  action  to 739 

redundant  matter,  Btrilcing  out..  453 
separately  atated,  defenses  must 

be 441 

served,  must  be 465 

several  defenses,  may  contain 441 

nham,  may  W  stricken  out 453 

sberiir,   "justification".... p.  202  437  n 

ships,  etc.,  in  actions  against. .. .  82e 

signature  to 446 

slander,  in  action  for 461 

statute  private,  pleading 459 

striking  out 453 

supplemental 464 

tenant  in  eotntnon. p.  204  437  n 

time  tor  filing 407 

time  for  filing,  enlarging 473,  1054 

undue  influence p.  204  437  n 

verification. .  r 446 

verified  complaint,  failnreto  verify 

waiverof  objections  not  taken  by  434 

waiver  of  aamnione  by 406 

written  instninicot,  where  com- 
plaint sets  forth 447-9 

written  iii£trument,Bettingont  in.  448-9 


adverse  party,  who  is 938  n 

affirmance  on 45 

aggrieved  partv  may  take 938 

amendment  after 473  a 

appeal,   judgment   rendered    on, 

appeal  from 939  n 

appellant,  who  maybe., .... 938 

arni  trat  ion ,  appeal  fromdecisiunon 
motion  to  set  aaide  or  modify 

award 1289 

attachment,  eiTect  on 946 

cenifical«  of  clerk,  as  to  correct- 
ness of  transcript,  etc 963 

certiorari 833  n 

controversy  without  action,  from 

judgment  on U*) 

corooration,  voluntary  diaaolution 

oY. 1233 

costs  on 957  n.  1027 

county  court,  from 960 

countycourt,  to,  amendments 976  n 

county  court,  to,  dismissal  of  ap- 

peal 980 

county    court    to  district  court, 

tranafer  to 880n 

county  court,  to,  fees  of  justice.  977 

county  court,  to,  generally i  974-980 

county  court,  to,  judgment  on . . .  980 
county  court,  to,  jurisdiction,  ap- 
pellate    86 

county  court,  to,  justice's  feea. . .  977 

.1             1  9J6n 

county  court,  to,naw  trial  on. . .  <  ggg  ^ 

county  court,  to,  notice  of 974 

county  court,  provisions  of  936- 
958  not  applicable  to  tJieae  ap- 
peals    959 

county  court,  to,  statement  on. .  975-6 
county  court,  to,  stay  of  proceed- 
inga,  costs  of  execution  being 

paid 979 

county  court,  to,  transcript,  con- 
tents    977 

connty  conrt  to,  transcript  to  be 

certified  op 977 

county  court,  to,  trial  de  novo  on.  976 

county  court,  to,  undertaking,  etc  978 

damages  on "  " 957  u 

death  of  party 46n,938n 

decision  paramount 45  n 

default  judgment  by,  from,  p.  390  939  n 

demurrer,  from  judgment  on 939  n 

deposit  in  lieu  of  undertaking. .  .040-1, 949 
diainiiaal    of    action,    wrongful, 

by  plaintifT,  from 939  n 

disnuHsal  of,  effect  of 955 

disniissal  of,   for  not  fnmisbing 

pajiers 954 

district  courts,  from 963 

eminent  domain 1257 

evidence,  dcciaiou  or  verdict  not 

supported  by 939 

exceptions  in  court  below,  neces- 

sity  for 646,  966 

final  judgment 939  n 

generally 936-980 

suardianship 969  n 

injunction,  orderfor,  from. .p.  391  939  a 
iojunctiou,  order  refusing,   from 


Appeal — Continufd. 


..p.  3! 


judgment,  from 

judgment,  affinnauce  on 4S 

judgment,appeal,on,  trom.p.  390        939  n 
judgment,  agreed  ca«e,  on  from. ,  1140 

judgment,  default,  on 939  n 

judgment,  demurrer  on,  from 939  n 

judgment,  dismissal,  of 939  n 

judgment,  effect  of  genemlly. 1908  u 

judgment,  interlocutory  orders  re- 
viewable on  appeal  from 956 

judgment,  modilyingon. iHn,  957 

judgment,  reverb  an. 45  n,  9S7 

jud^ent,  review  of  on 936-9 

justification  of  sureties 913  n 

marriage,  siiggeatiun  of 385 

mode  of  taking 910 

modification  of  judgment,   reme- 
dial powers  of  court  on 45,  967 

new  trial,  granting,  from.  .p.  39145n,939a 
new  trial,  refusal  of,  from.  .p.  391  45n,939n 
new  trial,  refusal  of,  and  judg- 
ment, from p.  3WI         939ll 

nonsuit^  from p.  390         939  n 

notice  of 940  &  n 

ordeiv,  appealable p.  391         939  n 

orders,  interlocutory,  reviewable 

on  appeal  from  judgment 956 

orders,  nou-appealable. ...  .p.  391         939n 

party,  death  of 93S  n 

probate  court,  from 969 

probate  court,  claim,  refusal  to  pay 

probate  court,  costs 

probate  court,  guardianship 

probata  court,  judgment  of  su- 
preme court,  effect  of 

probate    (.'uurt.    probiite,    appeal 

from  order  refusing 

probate  court,  time  lor  taking.  , . 
probate  court,  undertaking  of  ex- 
ecutor or  administrator,  on....  v/u 
record  on  appeal;  from  judgment.  960 
lecord  on  appeal:  from  judgment, 

on  appeal 951 

record    on    appeal;    from    order 

granting  or  refusing  new  trial  .  952 

record  ou  appeal :  from  order  other 
than  order  granting  or  refusing 

new  trial 951 

record,  supreme  court  will  not  go 

outside  of 33,  45  n 

remittitur 958 


1720 


I,  1716 


reversal   of   judgment,    remedial 

powers  of  court  on. 45,  957 

review,  bill  of p.  392  939  n 

■pecial  proceeding,  on 939  n 

Stay  of  proceedings  on ■!  949  n 

Btipnlation  on 283  n 

sureties  on,  subrogation  on  pay- 
ing money  judgment  after  ap- 
peal   1059 

time  for  takine jip.  390,  393  939  n 

transcript,  ctenc's  certiocate,  etc.  953 
transcript,    minutes  of  clerk   on 

trial  are  no  part  of 1051  n 

transoript,  stipulation  as  to  car- 

rectnesB  of 9.)3  n 

undertaking  on 940-9 

undertaking  on,  administrator  ap- 
pellant.    946,  971 


Appoal—Confin  ued. 

undertaking  on,  deposit  in  lien  of940-l,  949 
■  undertaking  on,   documents,  de- 
livery of  judgment  for M3 

undertaking  on,  execution  of  con- 
veyance, judgment  directing . .  944 

undertaking  on,  executor  appel- 
lant      ©46.  971 

undertaking  ou,  genetally. 941  n,  949 

undertaking  on,   justiftcation  of 
sureties 9*8 

undertaking  on,  money  judgment  942 

undertaking  on,    real    property, 
""'"  " """~  "  """gment  di- 


945 


sale  or  possession,  judgment  di- 

nndertaking  on,  several  docu- 
ments may  be  in 947 

undertaking  on,  sureties  on,  lia- 
bility    941  n 

underbiking  on,  sureties  on,  pay- 
ing money  judgment  after  ap- 
peal   1059 

undertaking  oa,  time  for  Uing. . .         MO  n 

undertaking  on,  trustee  appel- 
lant    94A 


1014 


defendant,  by 

demurrer  is luii 

findings  waived   by  non-appear- 
ance at  trial 634 

Eenerally 1014 

usband  and  wife 370-t 

jury  waived    by  non-appearance 

attriaL. 631 

notice,  written,  is lOH 

special 1014  n 

i  for,  to  be  inserted 

407 

e  for 407  &  n. 


trial  at,  failure  to  appear  v 

findings 

trial  at,  failure  to  appear  v 


AppUcatioQH: 

repeated,    fur    same  order,    pro- 
hibited   

ApprBlaemont : 

estates  of  deceased  pcnons . 


(  97.  Iff7 
■I  I444ctgeq 
(l476etsea 


1285  n 


award,  ex  irqiio  et  hono  may  be.  ■ 

award,  good  in  part lati  d 

award,  include,  what  to 1386  n 

award,  indefinite 1287  d 

award,  modifying I"288 

award,  vacating I2S7 

award,  when  to  be  made I186n 

county  court,  jurisdiction  in 1!!83  a 

exceeding  powers 1287  n 

generally 1281-1290 


.Index. 
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ArUtratioii — CorUinued, 

hearing 

judgment  on  award 

misconduct  of  arbitrator 

modification,  grounds  for 

oath  of  arbitrators 

oaths,  arbitrators,  power  to  admin- 
ister  

partition 

partner's  powers 

penalty  in  submission,  equity  can 
relieve  against —  * '  Partition. " . 

powers  of  arbitrators 

real  property,  title  cannot  be  sub- 
mitted to 

revocation,  grounds  for 

setting  aside 

subjects  of 

submission,  is  discontinuance  of 
cause 

submission,  making  order  of  court 

submission,  revocation  of,  dam- 
ages on 

submission,  writing,  must  be  in. 

three  arbitrators  must  meet,  but 
two  may  act 

umpire 

Argument: 

supreme  court,  order  of  in.  .p.  67 
trial,  order  of 


Bioxzov 

1284 

1286  n 

1287  n 
1288 
1285 

1284 
1281  n 
1281  n 


1284 

1281 
1287 
1287 
1281 

1281  n 
1283 

1290 
1282 

1053,1285 
1283  n 


129  n 
607 


Arrest  cmd  bail: 

affidavits  for  arrest 

bail  by  defendant 

bail  by  defendant,  charged  if  they 
do  not  surrender  defendant  with- 
in ten  days  after  judgment 

bail  by  defendant,  deposit  in  lieu 
of 

bail  of  defendant,  exonerated  by 
death  of  defendant 

bail  by  defendant,  justification . . 

bail  by  defendant,  new  undertak- 
ing to  be  given  if  other  bail 
taken 

bail    by   defendant,    proceeding 

against 487  n,  490 

bail  by  defendant,  qualifications 

of 494,  1067 


481 
486 


489 
497 

491 
493-^ 


493 


bail  by  defendant,  reducing. 

bail  by  defendant,  responsibility 
of 

bail  by  defendant,  sufficiency  of 
certificate  of  judge  or  clerk  of. 

bail  by  defendant,  sufficient  dis- 
charges sheriff 

bail  b^  defendant,  w^aives  irreg- 
ularities  

causes  for  arrest 

constitutional  provision  as  to 

contempt  for 

death  of  defendant,  exonerates 
bail 

deposit  in  lieu  of  bail. 

deposit,  bail  may  be  substituted 
for 

deposit,  judgment  to  be  applied  to 
satisfy 

deposit,  reduction  of 

deposit,  sheriff  to  give  defendant 
certificate  of 

deposit,  sheriff  to  pay  into  court . 

escape 


503-4 

489  n 

496 

496 

487  n 

479 

478  n 

1215 

491 
497 

499 

500 
497 

497 
498 
501 


Beotxov 
Arrest  and  bail — Continued. 
escape,  sheriff  may  discharge  him- 
self by  giving  bail 501 

execution 682 

exemptions  from  arrest 478  n 

forcible  entry,  in 1168 

fraud,  necessary  to  justify  arrest. 478  n,  479  n 

^nerally 478-504 

justices'  court,  in 861-5 

irregularities,  waived  by  putting 

in  bail 487  n 

limitation  of  power  to  arrest 478 

ne  exeat 478  n 

order  for  arrest 480-6 

order  for  arrest,  execution  of  ... .  486 

order  for  arrest,  form  of 483 

order  for  arrest,  servioe  of 484 

order  for  arrest,  vacating 503-4 

order  for   arrest,  when  may  be 

made 483 

power  to  arrest,  limit  of 478  n 

rearrest 479  n 

sheriff,  jud^ent  against  as  bail.  502 

sheriff,  paying  over  money 498 

sheriff,  return,  etc 492 

surrender  of  defendant  by  bail . . .  488-9 

undertaking  on  arrest 482 

vacating  arrest 503 

Assignment: 

notice  of p.  126  368  n 

real  property^,  of,  does  not  preju- 
dice pending  action 474  n 

thing  in  action,  of 368,  386 

Association: 
sued,  how 


388 


Attachment: 

affidavitfor 538 

contempt  for 1209-1222 

corporation p.  250  542  n 

custody p.  249  542  n 

debts  and  credits p.  250  542  n 

deposit  on,  to  be  applied  in  satis- 
faction of  judgiiient 550 

discharge,  affidavits  upon  motion 

for 557 

discharge,  application  to 554-8 

discharge,  certified  copy  of  order 

of  may  be  recorded 569 

discharge,  judgment  for  defend- 
ant   553 

discharge,  undertaking  on 554 


dissolution  of .*.'.*.'.'..  554-^  ^  ^  ^ 

effect  of 544  n 

examination  of  debtor  and  third 

persons,  and  order  thereon 545 

excessive  levy 642  n 

execution  of 641-3 

^nerally 637-559 

inventory  by  sheriff 546 

issue  of,  not  to  be  before  summons  637 

judgment  for  defendant,  effect . . .  663 
judgment,   satisfying  out  of  at- 
tached property  and  payment 

of  balance  to  defendant 550-1 

1'ustices'  court,  in 866-9 

evy  on p.  248  642  n 

lien  of,  merges  in  judgment  lien.  671 
probate  court,  administrator, etc., 

against 1440, 1627 


probate  court,  embezzling  estate 
probate  court,  will,  not  produc- 
ing  *  •••. 

^*jU  i  ^  i  €  t  i 


1460 
1301 


^/V^ 


670  In: 

Attaotun«nt — Coat  inufd. 

property,  debts,  etc,  Hheriff  may 

collect M7 

property,  defeodant,  must  belong 

to 637  n 

property,  liable  to 541-3 

property,  personal p.  249  542  n 

property,  real p.  248  M2  n 

property,  receiver,  in  bauds  of. . .  6ft4  d 

property,  sale  of 647-8 

property,  Hatiefaction  of  judgment, 

to  be  applied  in 650 

property,  third  penton  claiming. .  549 

property,  third  person's  hands,  in  543-t 

property,  value  of,  to  be  seized..  542n 

receiver,  property  in  hands  sf 564n 

return,  sheriff's HC,559 

sale 547-8 

secret,  to  be  kept  by  clerk 538  n 

service  on  gdmiehee p.  250  542  n 

several  writs  may  be  issued 540 

aherilf,   collection   and    payment 

over  by 550n 

sheriff,  return  by 546,559 

ships,  etc.,  against 813-827 

stocks,  shares,  etc p.  250  542  n 

undertaking  on,  form  of 539n,540n 

undertaking  on,  justification,  etc  639 
andertakiog  on,  liability  of  sure- 

ties.... 655 

undertaking  on,  release  of  attach- 
ment, prosecuting 540,554-6 

undertaking  on,  release  of  attach- 
ment    552 

undertaking  on,  successful  defend- 
ant entitfed  to 553 

witness,  to  compel  attendance  of.  177,1993 

writ  of  and  requiremente  thereof.  540 

AttendaDOS: 

witness,  compelling 1985-1997 

Attorney  at  U'w; 

absence  of,  new  trial  not  granted 
wliereattomeys'fees  for  attend- 
ing not  paid -p.  287  657 n 

absence  of,  post|)onemeiit  of  trial  695  n 
absentee,  probate  court  may  ap- 
point attorney  to  represent 1718 

accusation  against,  answer 294-6 

accusation  against,  appearance...  293 

accusation  against,  citation 292 

accusation  against,  demurrer 2S5 

accusation  against,  judgment 299 

accusation  against,  reference....  298 

accusation  against,  trial 297 

accu!<ntion  iwainst,  verification  tt  291 

admission  of  county  courla. 276 

admission  of,  district  courts 27S 

adDiissionof,supremecourt.  .p.64  I29n 
adnii^ionof,  supreme  court,  .p. 94  277 
attendance  for  examination,  per- 
sonal necessary p.  64  I29n 

attendance  for  examination,  per- 
sonal   p.  94  279  n 

authority  of. p.  99  285n,  284 

authority  of,  death  of  client. p.lOO  283  n 

authority  of,  retraxit,  to  enter 

p.  260  681  a 

champerty 27fi  n 

change  of 284-6 

compensation  of 1021 

consents  by p.  96  283n 

contempt  of  court  by, 1209 


Attomay  at  law—CojKintwrf . 
conviction,  clerk  to  transmit  copy 

of,  to  supreme  court 288 

county  court,  admission  by 276 

criminal,  appointment  of,  to  de- 
death  of. 286 

declaration  of  intention 275 

district  courts,  powers  of Z76-7 

duties  of 282 

examination  for  admission,  .p.  64  129  n, 

examination  for  admission,  .p.  94  276-279 

fees 1021 

^nerally 275  n. 

judge  may  not  act  as 170-1 

jury  duty,  exempt  from 200 

justices' courts,  fn 8*2 

license 277 

license,  practicing  without 281 

lieu 1021  n 

„„,-,„„„„„                                 1  275  n 

mainienance ^  \(!&\n 

mistake  of,  postponement  of  trial  595  n 

negligence 275  n 

oafliof.... 278 

plaintiffs',  name  of  must  be  in- 
dorsed on  summons 407 

pleadings,  signature  to. 446 

power  of 2S3 

privileged  coramunirations 1SSI 

probate  court,  appointment  by.. .1307,1716 

qualifications 275-6 

receiver,  attorney  for  party  must 

notbe 566 

removal  of 186-299 

roll 280 

roll,  striking  off 286-299 

satisfaction,  power  to  enter 283, 675n 

service  of  papers,  must  be  on 1015 

sicknesBof,  postponement  of  triaL  695  n 

state,  from  auotnor,  admisdon  of.  279 

stipulations  by . . ._ « 283  n 

summons,     plaintiff's    attorney's 

nsmes  must  be  indorsed  on 407 

suspension  of. 286-299 

witness,    privileged   communica- 
tions   1881 

arbitration 1281-1290 

Attorney-general : 

escheated  estates,  duties 1269-1272 

usurpation  of  olBces,  duties 803 

verify  pleadings,  need  not 446 

Ball: 

arrest  and  bail 486^S04 

contempt,  in  proceedings  for. ....  1215 

BailiC: 

supreme  court,  of 265-6 

Benefloloiy: 
joinder  of,  as  plaintiff  unneces- 
sary   369 

Bidder: 

defaulting,  at  sherifTi  sale 695-7 

probate  coort  sale,  private,  how 
bids  received  at 1549-1550 

Bill  of  exobooge: 
assignments,  law  as  to  does  not 

affect  negotiable 368 

notice  of  dishonor,  effect  of 1869 


Index. 
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Bill  of  Eacchange — Continued. 
parties  liable  on,  may  be  sued  to- 
gether   

Bill  of  pazHculars: 

further,  obtaining 

justice's  court,  complaint  may  be 

copy  of 

pleaaed,  need  not  be 

Blanks: 

justice  must  not  issue  process  (ex- 
cept subpoena)   witnout  filling 

«P 


Bxonoir 


383 


454 

853 
454 


920 


actions  against. 813-827 


Bonds: 

administrator's,  etc.,  several  re- 
coveries ma^  be  had  upon 

court  commissioner  may  take. . . . 
qualifications  of  sureties 


historical,  may  be  read  as  evi- 
dence  

official,  entries  in,  evidence 

statutes  of  sister  state^  etc.,  may 
be  read  as  evidence 


1392 

259 

1057 

1936 
1920 
1900 


Calendar: 

generally 593 

supreme  court p.  67        129  n 

Case,  agreed: 

controversy  without  action 1138-1140 

Case,  la'wof  the: 
generally 


45n 


Cause  of  action: 

complaint  not  stating  facts  suffi- 
cient to  constitute,  objection 
not  waived  by  not  demurring. . 

joinder  of 

misjoinder,  demurrer  for 

place  of  trial,  may  determine. . . . 

summons,  must  contain  statement 
of 

Certificate: 

appeal,  dismissal  of,  clerk's  certifi- 
cate to  obtain 

appeal,  certificate  to  transcription. 

evidence,  certificate  of  copy  judi- 
cial record  of  foreign  country 
for 

evidence,  certificate  of  copy  doc-  J 
ument  for,  ^nerallv * .  J 

evidence,  certificate  of  copy  judi- 
cial record  of  this  state  or 
United  States  for 

evidence,  certificate  of  itritten  law 
or  public  writing  of  any  coun- 
try for •. 

ezeeution,  personal  property,  cap- 
able of  mannal  delivery,  certifi- 
cate of  sale  of. 

execution,  personal  property  not 
capable  of  manual  delivery, 
certificate  of  sale  of 

execution,  real  property,  certifi- 
cate of  sale  of. 

location  of,  primarv  evidence  of 
ownership  of  land 


434 
427 
430 
392 

407 


129  n 
953 


1906-7 

1919 

1922-4 


1905 

1901 

698 

699 

700 

1925 


BXOTZOH 

Certificate — Continued. 
purchase  of,  primary  eviHence  of 

ownership  of  land 1925 

transcript  on  appeal,  certificate  to  953 

Certiorari: 
generally 1067-1077 

Cestoi  que  trust: 
joinder  of  as  plaintiff,  when  not 
necessary 


369 


Challenges  to  jurors: 

cause,  for,  and  trial  of 602-3 

justices' .courts,  in 885 

peremptory 610 

Chambers: 

power  at,  coxmty  jud^e 166,  176 

power  at,  district  judge 166,  176 

,    .     .  J  S  176,  1305 

power  at,  probate  judge <       *  jqqq 

165 

144 

1108 


power  at,  supreme  court  judge. . . 

provision  for  judges 

writs  which  may  issue  at 


Champerty: 

generally . . 


275  n 


Change: 

name,  of 1275-8 

385 

397-9 

383 


parties,  of. 

place  of  trial 

place  of  trial,  justices'  court 

Chapters,  titles,  etc. : 
when  to  be  used  in  construing 
code 

Charge  to  Jury: 

further  instructions,  how  given . . 
generally 

Chief  Justice  of  supreme  court: 
justice  having  shortest  term  to 
serve  is 

Chose  in  action: 

assignment  of 

definition  of 


4n 


614 
607-8 


41 

368 
368  n 


Citation: 

generally .1707-1711 

service  on  absconding   adminis- 
trator, etc 1398, 1439 

security  not  required  in  actions  by  1058 

service  of  summons  on 411 

Civil  action:  see  Action. 

arbitration  of 1281 

arises,  from  obligation  or  injury.  23 

commenced,  how 350,  405 

eminent  domain,  joining  actions 

in 1243 

liens,  joining  actions  on 1196 

'    police  courts,  in 929 

prosecuted,  by  whom 30 

Claim: 

estate  of  decedent,  against 1493etseq 

state 312  n 


Claim  and  delivery: 

actors,  both  parties  are 

affidavit  for 

affidavit  not  truly  stating  value, 
officer  not  bound  by. .......... 


667 
510 

473 


# 


Claim  and  deiiveTy—Conlimied, 


er,  clai 


concealed  property 617 

costs 1(W2 

executiou G82, 684-7 

geiiemlly 509-520 

jud^ent  in fifiV 

lustices'  courts 870 

llmitatioDB,  etatnte  of,  applicable 

to 338 

property,  claim  by  third  person. .  510 

property,  sheriFT  to  keep,  bow. . . .  518 

redelivery  to  defendant 514 

requisition  to  Bhorlffto  takeprop- 

BherilT'H  retAm!!  '.'.W.'.'.'.'.  I\'.\'.'.  J)20 

sureties,  exception  to 513 

Buretiea,   juBtiGcation  of  defend- 

onte 515 

sureties,  qualification 516 

sareties,  responsibility  on   nn-  I  513  n 

dertitking |  514  n 

title,  effect  of  judgment  on liM>8  n 

title,  effect  of  undertaking  on.. . .  612  n 

UDilertaking  for  plnhitiff 612 

value,  not  truly  stated  in  alGdavit 

does  not  bind  officer 473 

verdict  on (527 

Clergy  man: 

privileged  communication 1881 

Clerk:  bce  County  Clerk. 

affidavila,  can  take 2012 

calendar,  to  make  up 693 

docket,  judgment,  to  keep G71-3 

^nerally 262n 

judgment,  to  enter 664 

]udgnient,  not  to  render 67  n 

ludgineut-book,  to  keep 66S 

judgment-docket,  to  keep 671-3 

judgment-roll,  to  make  up, 670 

register  of  actions,  to  keep. 1062 

supreme  conrt,  of,   to  make   up 

caleudar p.  67  129  n 

testimony,  to  take  down 1051 

Code  of  Ctrll  Frooednre; 

conBtrnetion  of 4 

mon  law 4 

constmction    of,    previoua   laws, 

where  provisions  same  as 6 

effect,  1st  January,  1873 1 

effect,  generally 2  n,  4  n 

interpretation  clause 17 

limi  tations,  statuto  of,  effect  on. . .  9 

parts,  divided  into  four 1 

landing  actions,  not  affected  by. . .  2  n,  8 

repealing  effect 18 

retroactive  efTect 3,  18  n 

titles,  heodnotes,  etc. ,  construction 

of 4  n 

Coden; 

Goostruction  of,  generally 4  n 

cffcut  of,  geiierafly 4  n 

Codicil: 

"  will,"  includes 17 

CommtsBlou  to  take  teatlmouy: 

"""■"'■" I  20lS 

witliout  slate 2024-8 


Committee:  see  Guardian. 
Common  la^. 

code  not  to  be  construed  as  in  der- 
ogation of 4 

Compenaatloii: 

attorney's,   regulated    bv    agree- 

meut '. 1021 

executor's,  ete 1616,  1S18 

Complaint: 

account p.  155  426  n 

account  stated p.  155  426  n 

administrator p.  156  426  n 

allegations,  admitted  if  not  de- 
nied   4ea 

alleg|ntions,  material,  what  are. . .  463 

ambiguity,  demurrer  for 430  n 

amendment,  answering 432 

amendment,  of  course 472 

amoadmcnt  of,  filing,  etc 432,  472-3 

answcr.to _. . .  437 

answer,    to,    failure    to    verify, 

where  verified  complaint  p.  209  446 

assignnient  of  chose  in  action,  etc  368 

awicxiiations p.  155  426  n 

attorney-general,   information  by 

p.  155  426  D 
bunknipt,  assignee  of,  "ultimate 

facta,^'  etc p.  153  426  n 

bond p.  155  426  n 

cause  of  action,  joinder 427 

claim  and  delivery,  "replevin  ". .  426  n 

cloud  on  title 738 

commencement  of  action,  by  filing.  3G0,  405 
condition^     precedent,     pleading 

performance  of 4SJ 

construction  of 452  n 

contentaof 496 

contract,  averring,  mode   of,   by 

legal  effect  or  in  hat  verba  p.  156  426  n 

contract,  breach  of p.  156  426  n 

contract,   consideration    averring 

p.  156  426  n 

contracts,  frauds,  statute  of  p.  156  426  n 

contract,  money  to  pay. .  .  .p.  l.W  426  n 

contract,  wncers p.  156  426  n 

contract,  waiver  of  tort ....  p.  156  426  a 

conversion,  see  "Trover",  .p.  169  426  d 

corporation p.  157  426  n 

corporation,   involuntary  dissoln- 

iiouof sm-* 

corporation,  Toluntarr  dinsolution 

of 1228 

damages , 426  n 

dates p.  154  426  n 

death,  suggestion  of 385 

decree,8ee"Judgraent"pp.  162-3  436  n 

defective  heading 1046 

delay  in  procuudpg,  dismissal  for  6M  n 

dc mail d,  alleging p.  157  426  n 

demurrer  to 430-4 

demurrer,  specific  objections  to. .  431 

denials,  general  or  specific 

pp.  198-201  437 

detainer,  unlawful 1159-1179 

detinue,  see  "Replevin". .  p.  167  426  n 

disability,  suggestion  of.   333  n 

divorce.'. pp.  362-7  827  n 

ejectment p.  159  426  a 

estoppel 1908 

-   -  -  see  "Administrator". . 

p.  155  426  u 
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Sbct 
Complaint^Con^intf«2. 

elections,  contesting 1115 

eminent  domain 1253 

ferocious  animals p.  160  426  n 

fictitious  name,  suing  defendant 

by 474 

forcible  entry,  etc 1166 

franchise p.  161  426  n 

fraud p.  161  426n 

husband  and  wife 370-1 

gold  coin,  etc. 667 

goods  sold p.  161  426n 

guardian 376-7 
eirs  or  representatives,  action  for 

causing  death 377 

indebitatus  assumpsit p.  161  426  n 

indemnity p.  162  426  n 

indorse,  ^erk  to 406 

injunction,  in  suit  for,  must  be 

veiified 627 

insufficient  cause  of  action,   de- 
murrer for. p.  193  430  n 

insurance,  fire p.  162  426  n 

intervention,  on 387 

irrelevant,  striking  out 453 

joinder  of  causes  of  action 427 

;|udginent,  action  on p.  162  426  n 

judgment,  action  to  set  aside. . . 

p.  163  426  n 

judgment,  pleaded  how 456 

1  urisdictiou,  w^aut  of,  demurrer  for  430  n 

Justices*  courts,  in 853 

essor  and  lessee p.  163  426  n 

libel p.  163  426n,460 

Hmitations |  ^^^'^ 

lis  pendens 409 

lost,  how  supplied 1045 

malicious  prosecution p.  163  426  n 

master  and  servant p.  163  426  n 

mining  stocks,  see  ''Specific Per- 
formance," '  *Trover  *' .  pp.  168-9  426  n 

mistake p.  163  426  n 

money  had  and  received. .  .p.  163  426  n 

money  paid p.  164  426  n 

niort^^ 726 

multiplicity  of  actions p.  164  426  n 

names  of  parties p.  151  426  n 

negligence p.  165  426  n 

non- joinder,  demurrer  for 430  n 

nuisance 731 

objections    to,    waived,    if    not 

raised  by  demurrer  or  answer. .  434 
objections  to,  when  made  by  an- 
swer   433 

parent,  action  for  injury  or  death 

of  minor  child ", 376-7 

particulars  of  ckim 454 

partition  of  real  estate  in j  1q^*  ^g» 

partnership p.  166  426  n 

plaintirs  first  pleading , .  422,  425 

pleading,  rules  of 426  n 

promissory  note p.  167  426  n 

quieting  title,  real  estate ....  738 

quieting  title,  money  or  obliga- 
tion   1050 

real  property,  description 455 

recognizance p.  167  426  n 

redeem,  suit  to 726  n 

redundant,  striking  out 453 

relief p.  170  462&n 

43 


Section 
ComplaiDt—Contintted. 

relief,  demurred  to,  cannot  be. . .  430  n 

replevin p.  167  426  n 

right,  statutory p.  167  426  n 

riot,  damage  caused  by p.  167  426  n 

seduction 374-5 

service  of  amendments 432,  472 

service  of  copy  of,  with  summons  410 

sham,  strikingout 453 

sheriff p.  168  426  n 

ships,  etc. ,  against 813 

signature  to 446 

slander 460 

specific  performance p.  168  426  n 

statute p.  168  426  n 

statute,  private,  pleaded  how 459 

stock  sold  for  delinquent  assess- 
ment    341 

suit  pending,  demurrer  for. 430  n 

supplemental 464 

surety,  see'  "Administrator"  and 

"  Money  Paid," ...  pp.  155,  164  426  n 

surety 1050 

taxes,  see  ''Money  had  and  re- 
ceived."  p.  163  426  n 

tenants,  waste  by 732 

tenants  in  common ........  p.  168  426  n 

timber,  cutting  or  injuring 733 

trespass  to  land p.  169  426  n 

trover p.  169  426  n 

trust,  enforcement  of p.  170  426  n 

usage  of  trade p.  170  426  n 

use  and  occupation p.  170  426  n 

usurpation  oi  office 804 

variance 469-471 

vendor*s  lien p.  170  426  n 

verification .^ 446 

waiver  of  objections  not  raised  by 

demurrer  or  answer 434 

warranty p.  170  426  n 

waste 732 

water p.  170  426  n 

writings,  setting  forth 447-9 

Compromise,  offer  to: 

admits  nothing 2078 

(  977 

generally i  2074-6 

(  2078 

justice's  court,  in 895 

objections  to  tender  must  be  speci- 
fied or  are  waived  .* 2076 

receipt  may  be  demanded 2075 

Compatation  of  time: 

generally 12 

Conclnaive  evidence: 
definitions  of 1838,1978 

Conditions  precedent: 

pleading. 457 

Confession  of  Judgment: 

generally 1132-6 

Conflicting  enactments: 

construction  of , 18  n 

Consangninity : 

judge  disqualified  by 170 

juror  disqualified  by 602 

referee  disqualified  by 641 

Consent: 

attorney  by p.  96  283  n 

jurisdiction,  cannot  give. . .  .pw  99  283 n 


CoDBolfdatfoa  of  aoUoiu: 

eminent  domain 1243 

Enernlly 1048 

na,  on  mechanic's 1196 

Con*  tablet: 

duties  of. p.  87  262  n 

fees p.  88  262  n 

Cotutmctloii: 

Code,  of  this 2-18 

ConMmpt: 

answer 1217 

nttuchnient  for,  execution  of 1214 

bail  on  attachment  for 1213, 1215 

default  in  appearance  after  bail, .  1220 

Keiierally 1209-1222 

3lo6. /ac.    now.,    retoking   posBes- 

aion  of  land  after  execution  of.  1210 

hearing 1217 

ilhieHs  of  person  charged 1221 

juilgment 1218 

lud[;nient,  conclusiveneaB  of 1222 

luitginent,  disobedience  of 1209n 

ludgincnt,  review  of —  1222  n 

luror,  failure  to  attend /.  238 

justices'  courts,  in 906-910 

mandamus,  disobedience  to. 1097 

o1>edicnce,  compelling,  generally.  138, 177 

officers  and  othera,  controjing. . . .  128, 177 

orderof  attachment  to  recite  facts  1211  n 

order,  disobedience  of 1209n 

order,  preserving,  etc 128, 177 

power  to  punisli  for 178 

prcwnce  of  court,  in 121 1 

presence  of  court,  not  in 1212 

probate  court,  dieobedience 1460 

probate  court,  embezzlement 1461 

punishment 1218-1219 

real  cslalc,  ouster  after  execution  1210 
leiicDting  application  for  reftwed 

order,  IS 183 

return  of  warrant 12IS 

service   of   proceedings    for  con- 
tempt not  to   be  according  to 

sections  1010-1015 1016 

witness,  disobedience  by 1  1991-4 

ContestiDg  elaotloqs: 
proceedings  for 1111-1127 

CoDtintiaEOS  of  trial,  eto. : 

conmiiasion,  for  return  of. 2027 

coHts  may  be  imposed  as  terms  on  1029 

forcible  entry,  ete.,  in 1173 

juHtiiea'  courts,  in 874-fi 

mandamus,  in 1090 

Contract: 

aiTcct,  when  ground  for 479 

attarhment,  when  ground  for 537 

conditions  precedent,  pleading. . .  457 

decedent,  purchase  by. 1565-8 

decedent,  sale,  enforcing  coutroot 

for 1597 

generally p.  156  426  n 

gold  coin,  etc.,  judgment  for. 667 

joinder  of  actions  on 427 

specific  kind  of  money,  etc 667 

ContractOTT; 
liens  of I183-I199 


Contribntlou: 
joint   debtor    paying   execution, 

right  to 709 

prolute.  payment  of  debts,  for. . .  1564 

sureties,  rights  to. 1050, 1059 

ControTersj  wltbont  aotioa,  snb- 

mlttlDg: 
generally 1138-1140 

CouTaTance: 
ac  kno wledgmen  t,  j  udges  who  nay 

take 179 

mortgage,  when  deemed 744 

sherilt's  deed 703 

ConviodoB  of  crime: 

attorney,  effect  on  license 286 

Coplea: 
amendments,  copies  to  be  served.  433 

record,  copy  requires  acsL 152 

writing,  dcnianding  copy  of 1000 

writing,  evidence  when  original 

accouiiteil  for,  etc 1855 

writing,   pleadings,  effect  of  set- 
ting forth  in 447-9 

Coroner: 

fees p.  88         262  n 

sherilTa  party,  coroner  to  act  for 
him p.90         262n 

Corporatloii: 

dissolution,  involuntary 802  n 

dissolution,  voluntary 1227-1233 

disBolution,      voluntary,     appeal 

from  order 1233 

dissolution,    votuutary,    applica- 
tion for 1228-9 

dissolution,  voluntary,  effect  of,.  1227a 
dissolution,  volantjiry,  judgment- 
roll,  on 1233 

dissolution,  voluntary,  order  for.  1230 
dissolution,  voluntary,  order  for, 

notice  of 1220 

generally,  "eorporationa" 426n 

"person"  includes, 17 

receiver  when  appointed, 564-5 

service  of  summons  on 411 

stockholders'  liability 379  n 

sue,  how  to 367  n 

sued,  how  to  be 367  n 

trustees  of,  action  against  for  mis- 
appropriation must  be  in  name 

of 36711 

verification  of  pleading  by. 446 

Correotloii: 

pleadings 432, 472-3 

verdict,  informal 619 

CorroboratlTe  wf deuce: 
definition  of. 1839 

Coat>: 

i  1031, 1503 
1508,  1510 
1616 

amendment  of p.  225  473  n 

amendment  of  bill  of p.  225  473  n 

appeal  as  to > 1021  n 

appeal  rases  brought  up  other- 
wise than  by I0S2 

appeal,  of,  discretionary,  when.,  1027 
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Sbctxov 
Costa — Continued, 
appeal,  of,  primarily  charged  to 

whom p.  68  129  n 

appea],  taxation  on p.  66  129  n 

appeal,  transcript  on,  printing.. 

p.  66  129  n 

attorney's  fees,  left  to  agreement.  1021 

bill  of. ; . .  1033 

hill  of,  amendment  of p.  225  473  n 

bill  of,  mistake  in 1033  n 

bill  of,  retaxation 1033  n 

contested  election  cases,  in 1 124 

counsel  fees,  foreclosure. .  .p.  328  726  n 
county,   costs  awarded   against, 

how  paid 1089 

damages,  allowed  as 1021  n 

deceased's  estate,  action  by  cred- 
itor for  more  than    executor, 

etc. ,  or  probate  judge  will  allow  1503 
defendant  entitled  to,  of  course, 

when 1024 

defendants,  separate  defenses  . . .  1026 

disclaimer  by  defendant 739 

discretionary 1025, 1027 

eminent  domain,  in 1255 

eminent  domain,  in,  fencing  land  1251 

( 1031, 1503 

executor,  etc.,  against i  1508, 1510 

(  1616 

foreclosure,  in,  counsel  fees. p. 328  726  n 

generally 1021-1039 

guardian,  on  application  for  sale 

by 1786 

judgment,  costs  to  be  inserted  in.  1035 

judgment  by  default 585 

lustice's  court,  in 896,  924 

libel,  security  for,  etc 406  n 

lien  for 1021  n 

lost   negotiable  instrument,    in- 
demnity for,  on  suing  on. .  p.  162  426  n 

mandamus,  on 1095 

married  women,  liability  for. ....  1021  n 

mechanics  liens,  on 1021  n 

memorandum  of,  amendment. . . 

p.  226  473  n 

memorandum  of,  filing. 1033 

memorandum  of,  filing,  after  re- 
mittitur    1034 

memorandum  of,  mistake  in. 1033  n 

new  trial  after  appeal 1033  n 

nonsuit,  on 581 

partition,  abstract  of  title 799 

partition,  former  suit,  of \  i^g*  gX? 

partition,  lien  for 796 

partition,  referees  of 768 

percentage,  San  Francisco 1021  n 

plaintiff  entitled    to,  of  course, 

when 1022 

postponement,  when  condition  of  1029 

prevailing  party,  when  entitled  to  1022 

( 1332, 1485 
probate  matters,  in }  1508, 1718 

(  1720 

receiver's  attorney's 568  n 

referees,  of. 1028 

referees,  partition 768 

referees,  probate  cases 1508 

remittitur,  after.  ^ 1034 

retaxation. 1033  n 

San  Francisco  percentage 1021  n 

security  for,  dismissal  for  not  giv- 
ing   1037 


BSCTIOH 

CcMta — Continue, 

security  for,  ffenerallv 1036 

security  for,  libel  and  slander 406  n 

security  for,  residence 1036  n 

several  actions  on  same  cause  of 

action 1023 

shorthand  reporter,  fees 27 1 

slander,  security  for,  etc 406  n 

state,  costs  awarded  against,  how 

paid 1038 

tender,  after 1030 

trust  funds,  attorney's  fee 1021  n 

usurpation  of  office,  proceedings 

for 809 

witnesses 1033  n 

Counselors  at  law*, 

generally 275-299 

Counter-claim: 

cross-complaint 442 

deemed  denied,  allegations  in  are .  462 

demurrer  to 443-4 

dismissal  on p.  260  581 

generally 438-441 

judgments  for  excess 666 

omission  to  set  up,  fatal 439 

omission  to  set  up,  fatal  in  jus- 
tices' courts 866 

separately  stated,  each  must  be . .  441 

several  mav  be  set  up 441 

specially  pleaded,  must  be 438 

verdict  on 626 

County: 

complaint,   must   specify   where 

filed 426 

corporate  name  of 367  n 

costs  against 1039 

name  of,  when  to  be  used . .  p.  122  367  n 
security  for  costs,   not  required 

from 1038 

service  of  summons  on 41 1 

sue,  how  to p.  122  367  n 

sued,  how  to  be p.  122  367  n 

summons  must  state,  where  com- 
plaint filed 407 

place  of  trial  of  actions  against . .  394 

verification  by 446 

County  clerk:  see  Clerk. 

duties p.  87  262  n 

fees p.  88  "     262  n 

office  hours p.  90  262  n 

office  hours,  San  Francisco,  .p.  88  262  n 

San  Francisco p.  88  262  n 

County  Judge: 
appeal,  undertaking  on,  power  to 

fix  amount  of 043 

appeal,  undertaking  on,  power  to 

take  justification 948 

arrest,  order  for,  by 480 

attachment,  releasing 554 

chambers,  power  at 1G6 

commission  to  take  evidence  with- 
out state,  power  to  issue 2024 

county  other  than  his  own,  hold- 
ing court  in 161 

duties 85  n 

election  of 83 

execution,     proceedings    supple- 
mentary to,  power  in 714-721 

injunction,  dissolving 532-3 

injunction,  granting 529 
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SxcnoN 
County  iudge— Continued. 

inspection,  power  to  order 1000 

jurisdiction 85  n 

jury,  to  assist  at  drawing 215-216 

partner,  must  not  be  of  attorney.  173 

prisoners,  power  to  discharge 1143-1154 

probate  court,  is  judge  of,  except 

in  San  Francisco 95 

reside,  where  to 158 

witness,  order  for  attendance  of, 

prisoner  as 1995 

Course  of  proceedingB: 
practice,  where  none  specifically 

pointed  out 187 

Court  oommissioner: 

appointment  of 258 

findings,  etc.,  of 259,  643-4 

findings,  etc.,  of,  exceptions  to, 

time  for 259 

findings,  etc.,  of,  review  of. 259 n,  645 

partner,  not  to  be,  of  practicing 

attorney 173 

powers  of. 259 

reference  to 640 

report  of 259,  643-4 

report  of,  review  of 259, 645 

Courts: 

absence  of  judges 139 

breachof  promise,  sittings  private.  125 

challenges  for  cause,  to  try 603 

chambers,  powers  at 165-7, 176 

clerk's  duties 262  n 

court  commissioners 258-9 

constitutional  powers  of 33  n 

construe  documents,  must 2102 

«"'»«'"P* )l209-1222 

county  court 82 

county  court,  appeals  from 966 

county  court,  appeals  to 86,974-980 

county  court,  chambers,  power  at.  166,  176 
county     court,   held    at    county 

seats 90 

county  court  held  in  each  county.  82 
county   court,  intendments  as  to 

proceedingB 87 

count V  court,  jurisdiction,  orig- 
inal and  appellate 84-6 

county  court,  open,  when 89 

county  court,  terms  of,  table  at 

p.  51  88 
county  court,  terms  of,  continua- 
tion of 90  n 

county  judge,  election  of 83 

county  judge,  qualification  of 83  n 

county  judge  of  another  county 

may  hold 161 

crim.  con.,  sittings  private 125 

deposits  in 672-4,  2104 

QiSbncD o4— 7o 

district,  adjournment  of 77 

district,  chambers,  power  at 166,  176 

district,  judicial  district 54 

district,  to  be  held  in  each  dis- 
trict   65 

district,  judge  holding  court  in 

another 160 

district,  judges,  election  of,  etc. .  56y  167 
district,  judge  may  hold  in  an- 
other county 160 

district,  judges'  qualifications 56  u,  157 


Bmchok 
CoxfitM—Contirmed. 
district,  judgment  maybe  enter- 

•ed  in  vacation 76  n,  78 

district,  jurisdiction 57 

district,  jurisdiction,  territorial. .  54  n 

district,  rules  of,  decisions  on 

p.  69  129  n 

district,  terms  of,  see  table  at  p.  45  58 

district,  terms  of,  duration 76 

district,  terms  of,  held  at  county 

seats 73 

district,  records,  intendments  in 

favor  of 87  n 

divorce,  sittings  private 125 

enumeration  of 33 

held,  changing  place  where 142  3 

held,  days  on  which  may  be  or 

may  not  be 133-4 

holiday,     court    appointed    for, 

stands  adjourned 135 

impeachments,  for  trial  of 35-38 

intendments  in  favor  of  proceed- 
ings    87  n,  98 

judge,  absent,  adjourned 139-140 

judge,  substitute 160 

jury,  to  charge 607-9 

i^-'^' ll^:»il 

law,  questions  of,  to  be  decided 

by 591.2102 

municipal  criminal  court 104-110 

ofiicers  duties 262  n 

order,  preserving 128 

police  court 121 

powers  of 128-130 

powers  of  judicial  officers 176-9 

P^^^*^ jl29^^ 

probate,  appeals |  i7i4.*f  j? 

probate,  attorney  for  minora,  ab- 
sentees, devisees,  legatees,  cred- 
itors, etc.,  appointing 1718 

probate,  chambers,  power  at. .    -j  1305  loS 

probate,  citation 1707-1711 

probate,   contempt  by  executor, 

etc.,  or  guardian 1721 

probate,  decrees  of 1704 

probate,     homestead,     recording 

decree 1719 

probate,  issues 1716 

probate,  fudge's  signature 95  n 

probate,  Mexican  law 94  n 

probate,  new  trials 1714 

probate,  orders  of 1704 

probate,  practice,  rules  of 1713 

probate,  recorded  decrees  of  are 

notice . . :   1706 

probate,  seal 147-9 

probate,  terms,  see  table  at . .  p.  51  88 

probate  terms,  continuation  of . . .  100  n 

probate,  trials 1717 

publicity  of  proceedings 124-5 

record  of 34 

rooms  for 144 

rules 129-130 

seals  .;....; 147-152 

seduction,  sittings  private 125 

sheriif  's  duties 262  n 

sittings    not  public    in  divorce, 

crim.  con.,seduction  and  breach 

of  promise. 125 

suj  reme,  bailiff. 265-6 
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Coorta — Continued. 

sapreme,  chambers,  powers  in. . .  165,176 

supreme,  chief  justice,  who  is. . .  -41 

supreme,  concurrence  in  decision  47  n 

supreme,  constitution  of 40  n 

supreme,  court  below,  reasons  and 

arguments  in 45  n 

supreme,  decisions    to    be  filed 

within  six  months 45  n 

supreme,  decisions,  opinions  need 

not  be  in  writing 45  n 

supreme,  decisions  paramount ...  45  n 

supreme,  held  where 50 

supreme,  injunction 45  n 

supreme,  judge, power  of  single. .  43  n 

supreme,  judges,  election,  etc 40 

supreme,  judgment 45 

supreme,  judgment, death 45  n 

supreme,  jurisdiction 4*2-4 

supreme,  j  urisdiction,  appellate . .  42,  44 

supreme,  jurisdiction,  original. . .  42,  43 
supreme,  jurisdiction,   where  no 

mode  of  exercising  jurisdiction 

provided 43  n 

supreme,  law  of  the  case,  *' stare 

decisis  " p.  37  45  n 

supreme,  library 50  n 

supreme,  modifying  judgment. . . 

p.  31  45  n 
supreme,  new   trial,   effect,   ap- 
peal   p.  32  45  n 

supreme,  open  always  for  certain 

purposes 48 

supreme,  opinions  need  not  be  in 

writing p.  33  45  n 

supreme,  quorum 46-7 

supreme,  reasons  and  ar^ments 

in  court  below,  effect  of  . .  p.  30  45  n 
supreme,  record  on  appeal,  court 

will  not  go  outside  of p.  33  45  n 

supreme,  remittitur 45,  958 

supreme,  reversal  by p.  34  45  n 

supreme,  rules 129  n 

supreme,  seal 147 

supreme,  stare  decisis p.  35  45  n 

supreme,  terms 49 

Crim  oon.: 

private  sittings  in 125 

Criminal  action: 

defined : 24 

holidays,  court  may  exercise  pow- 
ers of  magistrate  on 134 

Penal  Code  provides  for 31 

Crofls-complaint : 

eminent  domain,  in 1246  n 

generally 442 

proof,  order  of,  on  triaL 607  n 

Croas-demands : 

compensate  one  another. 440 

failure  to  set  up,  fatal 434,  439 

generally 438,  442 

CamulatSve  evidence: 

definition  of 1838 

Custodian: 

will  of,  must  produce  it. -J  f^ 

Custom: 

mining,  effect  of 748 

usage  of  trade,  etc 1870 


Damages: 

agent,  warranty  of  authority. . . . 

p.  182 

amendment 

animals,  iniuriesto,  **  exemplary 

damages   p.  177 

appeal  wr  delay 

averments  necessary  to   sustain 

claim p.  170 

bills  of  exchange,  foreign  .  .p.  179 

carrier,  delay p.  182 

carrier,  non-delivery  of  freight. . 

p.  182 
carrier,  omitting  to  carry,  .p.  181 

children,  injuries  to 

complaint  must  be  stated  in 

contract,  breach  of p.  177 

conversion  of  goods p.  184 

covenants,  real  estate ......  p.  179 

death,  causing 

default,  judgment  by 

denial  o^  necessary 

deposit p.  178 

detriment,  definition  of p.  174 

detriment,  persons  suffering  may 

recover p.  172 

double,  estate  of  decedent,   em- 
bezzlement.   

double,  estate  of  decedent,  exec- 
utor, etc.,  fraud 

dueling. p.  185 

ejectment p.  183 

estate     of   decedent,    embezzle- 
ment   

estate  of  decedent,  executor,  etc., 

fraud 

estate  of  decedent,  executor,  etc., 

misconduct 

excessive,  new  trial  for 

execution,  purchaser  under,  may 

sue  tenant  for 

exemolary. p.  177 

forcible  detainer,  forcible  entry,  j 

etc ) 

generally pp.  170-185 

goods,  non-acceptance,  etc.  .p.  181 
goods,    non-defivery,    price   not 

paid ;•••?■  180 

goods,  non-delivery,  price  paid . . 

p.  181 
goods,  warranty  of  title. .  .p.  181 
goods,  warranty  of  quality. p.  181 

holding  over p.  184 

improvements,  setting  off  value  of 
increasing  claim  for,  after  answer, 
see  "judgment  where  defend- 
ant has  answered  "...*. 

injury  to  property,  after  sale  on 

execution 

insurance,  fire p.  179 

insurance,  life  and  health,  .p.  179 

insurance,  marine p.  178 

interest pp.  174-7 

J'oinder  of  claims  for 
ibel p.  183 

liquidated p.  171 

mandate,  on  writ  of 

marriage,  breach  of  promise  of. . 

p.  182 

mesne  profits p.  183 

money,  current p.  179 

money,  non-payment  of p.  179 

negligence 

nominal p.  173 
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426  n 
473  n 

426  n 
957 

426  n 
426  n 
426  u 

426  n 
426  n 
377  n 

426 
426  n 
426  n 
426  n 
377  n 

585 
437  n 
426  n 
426  n 

436n 

1460 

1572 
426  n 
426  n 

1460 

1572 

1571 
657 

746 
426  n 

735 

1174 

426  n 

426  n 

426  n 

426  n 
426n 
426  n 
426  n 
741 


580n 

746 
426  n 
426  n 
426  n 
426  n 

427 

426  n 

426  n 

1095 

426  n 
426  n 
426  n 
426  n 
377  n 
426  n 
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D  amaeos—  Coiilmiud. 

non-delivcrj p.  180  426  n 

nuLMaufe 731 

pec  111  iw  value,  projiertyof.  .p.  174  426  n 
peiinl:  waste,  holding  over,  injur- 
ing trees,  cte p.  135  426  n 

personal  injuriea 377  ii 

proof  of 187(1 11 

property,  value  to  buver, ,  .p.  180  426  u 

property,  value  to  Bellor.  ■  .p.  ISO  426  u 

propert.Vj  value  pociilint.,  .p.  174  42en 

pwapDUtlve p.  174  426  n 

real  estate,  covenants p.  1 79  426  n 

real  eatale,  not  accepting,  .p.  180  426n 

real  estate,  not  conveying,  .p.  ISO  42Gn 

TcaKoTiable,  to  be p.  172  42G  [i 

remoteness p.  179  426  n 

seduction p.  1S5  426  n 

■lierilf,  indsmoity  on  levy 689  ii 

Blander p.  182  426  n 

apccint p.  173  426  n 

torta p.  182  426  n 

treble,  for  forcible  entry. 735,  1174 

treble,  for  trespass 733 

treble,  for  waste 732 

nnlawful  detainer 735,  1 174 

unlawful  entry 735,  1174 

usurjmtion  ot  office 807 

writing,  value  of p.  174  436u 

Days,  JndlofBl: 

what  are 133-5 

Death: 

almtement 385 

attorney,  of,  proceediugs 
child,  jnrents  may  ~ 

tion  for j/n 

claims  on  ciitateof  deceased 1493  etseq 

evidence  of,  record  of  probate  is. , 

p.  SO  87  n 

eiecntion  after G8B 

limitation,  effect  on 327,  353 

negligence    causing,    parents    nr 

representatives  may  sue  for. . .  37fi,  377 

parlidon  not  affected  by. 768 

puBsession,  right  of,  not  affected  by  327 
presumed,  from  person  not  being 

heard  of  for  seven  years 1963 

Bot-otr,  not  affected  by 440 

verdict,  death  after 6119 

Debtor,  Jadgment; 

proceedings     supplementary     to 

execution 714-721 

DebM;                                                ,  -^ 

altuchment  of..; J  "*"'  ^ 

estate  ot  decedent,  payment  of.  ,1643-16^ 

execution,  levy  on  under 547,  688 

payment  to  sheriff  on  attachinetit 

or  execution 547,  716 

Decision: 

appeal,  review  of.  on 956 

demurrer,  on,  notice  of. 476 

exceptions  to. 640-8 

new  trial,  motion  for 657 

supreme  court,  modifying 45  n 

Bui^ireme  court,  paramount 45  n 

Declaration : 

"oath  "  includes 17 


Declaration  of  intention: 

Bltorney,  alien 273 

Eole_truder 1812 

Declaiatlon«,admi««ions,eto.;    ,^^^^^53 

«"''ei« I  la-d 

Default: 

amended  complaint,  answering. .  432 

judgment  by 583 

judgment  by,  a]>peal  from 939  u 

judgment  by,  rehef  cannot  exceed 

that  demanded  by  complaiiil. .  580 
judgment  by,  aetting  aside . ..... 

pp.  225-8  473 
Defect: 

disregarded,  to  be 475 

parties  of,  demurrer  for 430 

Defendant: 

definition  of 308 

joinder  of  several  defeudauts 380 

landlord,  making 397 

parties,  who  to  be  defendants, . .  370,  384 

Defeuaea : 

assiKiinicnt  not  to  prejndice 368 

cenetBlly 437-442 

liliel 4fil 

order  of,  on  trial 607 

several,  muitt  be  separately  stated  441 

Delay:  . 

diHmiRsalfor |  ^° 

slander 4C1 

Delivery,  claim  and: 

geuerully  .'. 509-520 

Demand: 

u ferment    of,     when    neeesaarv. 

p.  157  426  n 

detainer.  In 1 161 

Demnirer: 

accusation  to,  against  attorney. .  295-6 

admits  facts p.  190  430  n 

ambiguity  p.  194  430  n 

amended  pleadings  to 4^ 

amended    pleadings  to    justices' 

courts 860 

anicndmenta,  after  or  before 472 

answer  at  same  time  does    not 

waive 472 

answer,    effect  of  on,    "Answer 

generally." p.   196  437  n 

answer,  when  demurrer  to  com- 
plaint overruled 472 

answering  at  same  time 431,472 

answering  after  demurrer  over- 
ruled   47a 

appearance  is  equivalent  to 1014 

complaint  to 430 

complaint  to,  mnst  specify  causes.  431 

complaint  to  part  of. 431 

dismissal  for  delay. SM  u 

exception  deemed  taken  to  de- 
cision on,  when 647 

grounds  must  be  speciGed 431 

insufficiency  to  constitute  cause 

of  action,  etc,  for p.  193  4.30 n 

judgnipiit  on aw 

jurisdiction,  want  of,  for.  ..p.  191  430  n 


Index. 


679 


SicnoM 
Demtirrer— Con/tn  ued; 

I'uBtice's  court,  in 854,  858 

aw,-  raises  issue  of 589 

limitations,  statute  of,  '*  Cause  of 
action,  •Rot  statins  facts  suffi- 
cient to  constitute.   p.  193  430  n 

limited,  should  be p.  190  430  n 

misjoinder,  for pp.  191-2  430  n 

misjoinder  of   causes  of  action, 

for p.  193  430  n 

non- joinder,  for pp.  191-2  430  n 

place  of  trial,  as  to p.  190  430  n 

relief  claimed  cannot  be  demurred 

to p.  190  430  n 

suit  ])ending,  for p.  191  430  n 

sustained,   time  to  amend   runs 

from  notice  of  decision 476 

time,  enlar^ment  of. 473,  1054 

waived,  objections  not  taken  by.  434 

waives  summons. 406 

Denial: 

admission,  effect  on p.  200  437  n 

damages,  denial  of p.  200  437  n 

failure  to  make,  effect 462 

general p.  198  437  n 

specific p.  198  437  n 


Depose: 

includes  every  mode  of  written 
statement  under  oath 


17 


Deposit: 

admitted  funds  to  be  brought  into 

court 572 

appeal  on -. 941-9 

arrest  on 486,  497 

arrest  on,  judgment  to  be  satisfied 

out  of 600 

arrest  on,  substituting  bail  for. . .  499 
attachment  on.  Judgment  to  be 

satisfied  out  of 550 

clerk  to  pay  to  county  treasurer.  573, 2104 

enforcing 574 

foreclosure  sale,  surplus  on 727 

justice's  court,  costs 923 

money  on,  statute  of  limitations 

does  not  apply  to 348 

sheriff  to  pay  into  court 498 

ship,  sale  of,  surplus 825 

taxes  must  be  paid  on  money  on  <     0104  n 

Deposition: 

commissioner's  duties 2026 

court  commissioner  may  take. . ..  259 

**  depose,"  definition  of 17 

form  of 2006 

postponement  of  trial  for 595,  2027 

postponement  of  trial  for  taking 
depositiqn  of  witness  in  attend- 
ance    596 

state,  taking^nthin {  ^^^'^^^ 

state,  taking  without |  ^^  ^ 

state,  taking  without  commission 

to  issue 2624 

state,  taking  without  interrogato- 
ries . . . . , 2025 

used,  when  may  be 2019 

what  it  is 2004 


Deputies: 
generally p.  88 

Derogation  of  common  law: 
code  not  to  be  deemed  in 


Bxcnov 
262  n 


Descent: 
possession,  right  of,  not  affected 

^y 

Description: 

pleading,  property 

survey,  property  m,  order  for 


329 


455 
743 


Detainer,  unlawfnl:  see  Forcible  Entry. 

Disability: 

abatement 385 

limitations,  how  affected  by 330,  352 

limitations,  must  exist  when  right 


accrues  to  avoid , 

Disbnisements : 

costs... 

costs,  bill  of . . . 


357 


1021 
1033 


Discharge: 

arrest,  from,  exonerates  bail, 
arrest,  from,  on  bail,  etc .... 
juror,  sick, 


491 

486 

615 

jprisoners  of 1143-1154 

739 

581 


Disclaimer: 

generally 

Discontinnanoe: 

entering 


Discretion: 
abuse  of,  only  will  be  reviewed. . . 

p.  290 


657n 


*       u  ^   V  4.        (1025,1027 

costs,  when  courts  has,  as  to. .  •<  ^029  1055 

costs,  eminent  domain 1255 

*  .          ....  1  768,  796 

costs,  partition  m <  Ijqq    oq. 

costs,  postponement  of  trial 1029 

order  of  proof,  etc 607,  2042 


Dismissal: 

appeal  is  the  remedy  for. .  .p.  260 

appeal,  of,  effect  of 

appeal,  of,  failure  to  file  papers, 

etc 

counter-claim,  effect  on 


delay,  for. 


{ 


failure  to  appear, 

generally 

intervention 


provisional  remedy,  effect  on . .  . . 
retraxit,  attorney  has  authority  to 

put  in :   

security  for  costs,  for  failure  to 

give 

Disqualifications:    . 

judge •. 

juror 

referee 


DistHctS: 

judicial. 


581 
955 

954 
581  n 

406n 
594  n 

594 

581 

581  n 

581  n 

581  n 

1037 


170 
602 
641 


54-5 
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Sccmov 
Divorce: 

admissions p.  365  827  n 

alimony,  pendente  lite p.  365  827  n 

children,  custody  of,  ete. .  .p.  365  827  n 
children,  inquiry  into  custody  of 

pp.  365,  367  827  n 
children,  proceedings  for  custody 

of,  without  divorce p.  367  827  n 

complaint p.  367  827  n 

decree p.  367  827  n 

default p.  365  827  n 

defenses,  collusion p.  364  827  n 

defenses,  condonation p.  364  827  n 

defenses,  connivance p.  ^364  827  n 

defenses,  corrupt  consent,  .p. "364  827  n 

defenses,  limitation  of  time .  p.  365  827  n 

defenses,  recrimination p.  364  827  n 

dissolution p.  362  827  n 

gi'ounds  for,  adultery p.  362  827  n 

grounds  for,  cruelt;^ p.  362  827  n 

grounds  for,  desertion p.  363  827  n 

grounds  for,  duration  of ..  .p.  364  .  827  n 

grounds  for,  intemperance  .p.  364  827  n 
grounds  for,  neglect  to  provide. . 

p.  363  827  n 

legitimacy p.  366  827  n 

maintenance p.  365  827  n 

maintenance,  security  for.  .p.  366  827  n 

marriage,  proof  of p.  367  827  n 

marrying  again— "decree,  "p.  367  827  n 

new  trial p.  367  827  n 

nullity p.  362  827  n 

pleadmgs    and    testimony  to  be 

kept  private 125  n 

private  sittings 125 

property,  how  resorted  to.  .p.  366  827  n 

property,  community p.  366  827  n 

property,  homestead. p.  366  827  n 

referees p.  365  827  n 

residence p.  365  827  n 

testimony  and   pleadings  to    be 

kept  private 125  n 

void  marriages,  judicial  determin- 
ation of p.  362  827  n 

Docket: 

definition  of 672 

entries,  how  made 672 

judfjment  of 671 

;|U8tices' 911-916 

justices',  forei^,  copy  evidence. .  1921-2 

public  inspection,  open  for 673 

redemptioner  must  produce  copy.  705 

satisfaction,  entering  in 675 

transcript    for    filing    in    other 

counties *      674 

Domicile: 

generally,  ''Resident " 198  n 

lyectment: 

alienation  during  suit 740 

costs 1022 

improvements,  set-off  for 741 

joinder  of  causes  of  action  with . .  427 

pleadings,  etc 426n,437n 

survey,  etc.,  of  property 742-3 

survives  cause  of  action p.  134  385  n 

title,  plaintiffs,  terminating  du- 
ring suit 740 

verdict  in 625 

Election: 

contesting. 1111-1127 

county  judges 83 


-..  Sicnojr 

BleoXion— Continued, 

district  judges 56 

justices  of  the  peace 113 

municipal  criminal  court  judge . .  105 

probate  judge  San  Francisco.  .*►. .  96 

supreme  court  judges 40 

Elisor: 

fees p.  88  228,2e2n 

generally p.  90  226,262n 

Embezslement : 

administrator,  etc.,  by 1626 

arrest,  ground  for 479 

estate  of  decedent j^^^^i626 

ward's  property. 1800 

Eminent  domain: 

answer 1246 

appeal 1*257 

benefits,  assessing 1248  &  n 

Code,  effect  of  th^  part  ot 1258-1263 

common  use 1247 

compensation,  separately  assess- 

ing 1249  n 

complaint 1244 

condemnation,  facts  necessary  to 

appear  before 1241 

conflict  of  plaintiffs 1248  n 

construction  of  this  part  of  Code.  1258-1263 

costs 1255 

counter-claim 438, 1246 

court,  power  of 1243, 1247 

cross-complaint 442, 1246n 

damagea 1248-9&Q 

damages,  date  when  to  be  fixed. .  1249 

damages,  interest,  etc 1249 

defend,  who  may 1246 

defined 1237 

district  court  jurisdiction 1243 

estates,  what  may  be  acquired. .  .1239-1240 
fencing 1248  &n 

e^-'^uy I123S 

fold  coin,  etc 667  n 

earing 1248 

interlocutory  order  for  possession.  1254 

jury 1248  n 

lury,  findings  of 1248  n 

locating  property  required 1242 

new  trials. 1248n,  1257 

order  for  condemnation 1253 

parties 1246n 

payment,  when  to  be  made..  .1251-2, 1254n 

practice,  rules  of. 1256 

priority 1244n 

propertj',  what  may  be  acquired.  1239-1240 
purposes  for  which  it  may  be  ex- 
ercised   1238 

railroads 1238  n 

railroad  crossings 1247 

severance 1248  n 

statutes,  for  taking  property  in 
cities  or  towns  tor  street  pur- 
poses not  affect«d 1263 

strictly  pursued,  law  must  be 1237  n 

summons 1245 

title  defective,  new  proceedings. .  1250 

vacating  orders,  etc J256 n 

value,  etc 1248&n 

English  language: 
proceedings  to  be  in,  except  where 
Spanish  allowed 185, 1056 
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BEcnoif 
real  estate,  on,  when  deemed  valid  322 

Ztntry  of  Jadgment  or  order: 

county  court,  always  open  for 89 

district  court,  of,  in  vacation 78 

supreme  court,  of,  in  vacation ...  48 


Equity  caBes: 
trial 


592  n 


Error,  ii^rit  of: 
generally p.  435       1105  n 

Errors: 

disregarded,  to  be 475 

law  of,  new  trial  for. 657  &  n 

Esoheated  estates: 

aliens,  non-resident 1269  n 

appearance 1271 

claimants 1272 

generally 1269-1272 

pleading 1271 

proceedings  relative  to 1269 

receiver 1270 

trial 1271 

Estates  of  deceased  persons: 

absentees,  account 1694 

absentees,    agents    may   be   ap- 
pointed for 1691 

abiscntees,  agent's  bond 1692, 1695 

absentees,  agent's  compensation.  1692 

absentees,   claim   for  money   in 

treasury 1696 

absentees,  sale  of  property  of 1694 

absentees,  unclaimed  estate 1693 

account,  citing  person  intrusted 

with  estate  to 1461 

administration  letters,  contesting  1374 

administration    letters,     entitled 

to,  who,  if  others  fail  to  appear  1377 

administration  '  letters,   evidence 

of,  entry  in  minutes  conclusive  1376 

administration  letters,  form  of . . .  1362, 1429 
administration   letters,     further, 
after  final  discharge,  if  further 

property  discovered 1698 

administration  letters,  hearing. . .  1375 
administration  letters,  incompe- 
tent, who 1369 

administration  letters,  joint  ad- 
ministrators.    1367 

administration    letters,    married 

women 1370 

administration  letters,  minor  en- 
titled, who  to  be  appointed 1368 

administration  letters,  next  of  kin  1365 

administration  letters,  nominee, 

grant  to 1379 

administration  letters,  notice  of 

application 1373 

administration  letters,    order   of 

persons  entitled  to 1365-7 

administration    letters,     partner 

not  entitled  to 1365  &  n 

administration   letters,    petition 

for 1371 

administration   letters,   proof  re- 
quired    1378 

administration  letters,  revoking, 

citation 1384 

^ministration  letters,  revoking, 

entitled,  person  better 1383, 1385 


SKonos 
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administration  letters,  revoking, 
hearing 1385 

administration    letters,    savings 

bank  may  pay  without 1365  n 

administration  letters,  seal  neces- 
sary   152 

administration  letters,  special,  ac- 
count under. 1417 

administration  letters,  special, 
bond  under 1414 

administration  letters,  special, 
conversion  by 1415  n 

administration  letters,  special, 
duties  under 1415 

administration  letters,  special, 
entitled  to,  who 1413 

administration  letters,  special, 
oath 1414 

administration  letters,  special, 
powers 1415, 1416 

administration  letters,  special 
when  granted 1411 

administration  letters,  special,  va- 
cation, may  be  issued  in 1412 

administration  letters,  transcript 
of  minutes  equivalent  to 1429 

administration  letters,  unneces- 
sary, when 1365  n 

administration  letters,  when  to 
apply  for 1372 

administration  letters,  where 
granted 1294-5 

administration  letters,  will  found 
afterwards 1423-5 

administrator,  de  facto 1365  n 

administrators,  generally,  see 
''Executors  and  Administra- 
tors," infra. 

administrator,  public,  account, 
order  to 1735 

administrator,  public,  actions  by.  1732 

administrator,  public,  acts  when .  1726 

administrator,  public,  bond 1727 

administrator,  public,  duty  on  ap- 
pointment of  another 1730 

administrator,  public,  embezzle- 
ment        1733-4 

administrator,  public,  failure  to 
pay  over 1740 

administrator,  public,  fees  of  of- 
ficers, to  pay 1741 

administrator,  public,  generally.  1743 

administrator,  public,  interest, 
not  to  have  in  payments 1738 

administrator,  public,  inventory.  1729 

administrator,  public,  letters  to. .  1727 

administrator,  public,  oath  of 1727 

administrator,  public,  oaths, 
power  to  administer 1742 

administrator,  public,  priority  of.  1365 

administrator,  public,  property  to 
be  handed  to  county  treasurer.  1737 

administrator,  public,  return 
every  six  roontns 1736 

administrator,  public,  settlement 
with  county  clerk  monthly 1739 

administrator,  public,  stranger 
dying,  notice  of 1728 

administrator,  public,  successor  of       1727  n 

administrator,  public,  unclaimed 
estate 1739 

administrator,  public,  waste,  civil 
officers  to  notify  of 1731 
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advancements  to  heirs 1686 

appeals 1714-1715 

appraisement,    see  "Inventory," 

etc.,  infra, 
attorney    for   minors,  absentees, 
devisees,     legatees,     creditors, 

etc : 1718 

bond,  additional,  citation  for 1398 

bond,   additional,  disobeying  or- 
der for 1400 

bond,  additional,  judge  may  order 

of  own  motion 1402 

bond,  additional,  order  for 1399 

bond,  additional,  petition  for 1397 

bond,  additional,  security 1394  5 

bond, additional,  suspending  exec- 
utor, etc 1401 

bond,  additional,  vacation,  appli- 
cation may  be  made  in 1406 

bond,  additional,  whien  required.  1389 

bond,  approval  by  judge 1393 

bond,  conditions  of. 1390 

bond,  deficient,  citation  on 1394 

bond,  dispensed  with,  when  ....  1396 

bond,  ^cnerall^ 1388 

bond,  justification  on 1393 

bond,  payable  to  people  of  state, 

etc 1388  n 

bond,  separate,  each  administra- 
tor, etc 1391 

bond,  several,  recoveries  on  same.  1392 
bond,   sureties  liable  to  pay  in 
same  kind  of  money  as  princi- 
pal   1407 

bond,  sureties,  release  of 1403 

bond,  sureties,  release  of,  neglect 

to  give  new  sureties 1405 

bond,  sureties,   release  of,    new 

sureties*. . .   1404 

children,  estate  under  $1500  to  go 

to  widow  and  then 1469 

citations 1707-1711 

claims,  absence  of  creditor  from 

state p.  521      1493  n 

claims,  action  for  after  rejection.  1498,1500 
claims,  action  pending  at  decease  1502 

claims,  affidavit  when  required . .  1494 

claims,  allowance  of 1496 

claims,  allowance  in  part,  effect.  1503 

claims,    allowance    to    be    filed 

after 1497 

claims,  allowance,  paying  without      1494  n 
claims,  allowed,  when  executor, 

etc.,  personally  liable 1649 

claims,  attachment p.  521      1493  n 

claims,    claimants     incompetent 

witnesses 1880 

claims,  contingent p.  531       1493  n 

claims,  contingent,  order  for  pay- 
ment   1648 

claims,  contribution,  heir, devisee, 
etc.,  not  liable  for  after  order 

for  payment 1650 

claims,  costs,  executor  personally 

liable  for  on  judgment 1509 

claims,   disputed  order  for  pay- 
ment    1648 

claims,  documents  lost 1497 

claims,  examination  of  claimant.  1499 

claims,  execution  for 1505, 1649 

claims,  executor,  etc.,  by 1510 

claims,  filing 1497  n 


Estates  of  deceased  peiBons — CoiWd. 

claims,  foreclosure  suit  may  be 
maintained  before  presentment  1500 

claims,  generally 1493  n 

claims,  interest  on 1494 

claims,  interest,  debt  bearing, 
may  be  paid  whether  presented 
or  not 151S 

claims,  judgment  against  exec- 
utor, etc 1504 

claims,  judgment  creditor  may 
redeem 1505 

claims,  judgment  not  a  lien  where 
death  after  verdict 1506 

claims,  judgment  must  be  pre- 
sented   1505 

claims,  liability  of  executor,  etc, 
personal  after  order  for  pay- 
ment    1649 

claims,  liens,  etc 1497 

claims,  limitation \  ,  ^ 

claims,  limitation  does  not  run 
during  vacancy  in  administra- 
tion   1501 

claims,  lost  documents 1497 

claims,  mortgage  under |      ^^^ 

claims,  notice  to  creditors 1490-1 

claims,  notice  to  creditors,  failure 

to  give 1511, 1650 

claims,  notice  to  creditors,  proof 

of 1492 

claims,   omitted  •from  order  for 

payment,  barred 1650 

claims,  payable  out  of  property. .  1560-4 

claims,  payment  of 1643-1653 

claims,   payment,   order  for 1647-8 

claims,  pending  action 1502 

claims,  presentment  of 1493 

claims,  probate  judge  by 1495 

claims,  reference  of 1507*-8 

claims;  rejection  of. - 1496 

claims,  rejection  of,  action  must 

be  brought  Within  3  months. . .  1498 
claims,  sale  of  real  estate,  presen- 
tation on 1540 

claims,  statement  of,  to  be  re- 
turned  - 1512, 1622 

claims,  stockholder  in  corpora- 
tion, against p.  520  1493  n 

claims,  taxes p.  520  1493  n 

claitns,  trust  fund p.  520  1493  n 

claims,   writings,    copies    to    be 

filed ..  1407 

community  property,  not  subject 

to  administration ; 1365  n 

convict,  for  less  than  life  is  not  j  noU  before 

civilly  dead )  1294 

costs 1720 

creditors,   debtor's  discharge    in 

will  is  not  valid  against 1448 

debt,  discharged  by  will  to  be  in- 
cluded in  inventoiT 1448 

debt,     payment    oi     contingent 

claims 1648 

debt,  payment  of  disputed  claims  1648 
debt,  payment  of,  executor,  etc, 

personally  liable  aftor  order. . .  1649 
dent,  payment  of,    extension  of 

time  for  closing  estate 16^1 

debt,  payment  of  funeral  expenses  1^ 
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Bstates  of  deoeased  penons — Cont^d, 
debt,    payment  of  insolvent  es- 
tate    1646 

debt,  payment  of  mortgaged  prop- 
erty   1644 

debt,  payment  of  omitted  from 
order  for  payment,  barred. ....       1660-1 

debt,  payment  of  order  for 1647 

debts,  pajrment  of,  out  of  des- 
ignated property 1660 

debts,  payment  of,  priority 1643 

debts,  payment  of,  rebate  under.  1648 
debts,  payment  of,  sickness,  ex- 
penses of 1646 

debts,  property  chargeable  with. .  1616 

distribution 1634 

distribution,  heirs  may  contest  all 
nwtters 1636 

distribution,   final,  generally. .  ■!  jggg  |gg« 

distribution,    final,    non-resident 

decedent 1667 

distribution,  final,  notice  of  ap- 
plication for 1668 

distribution,  final,  order  for 1666 

distribution,  final,  partition  on..  1676,  1686 

distribution,  final,  taxes 1669 

distribution,    legacies,    property 

how  marshaled  for  payment.. . .      1668  n 
distribution,  partial,   application 

for,  notice  of 1669 

distribution,  partial,  application 

for,  resisting 1660 

distribution,  partial,  bond  on. . . .  1662 

distribution,  partial,  costs 1661 

distribution,     partial,     legacies, 

payment  of,  or  giving  bonds. . .  1658 
distribution,  partial,  oraer  for.. . .  1661 
distribution,  partial,  partition  on.  1661 
distribution,  real  property,  record- 
ing order 1719 

distribution,  taxes 1669 

embezzlement  of  estate,  account, 

citiuff  persons  to 1461 

embez:uement  of  estate,  citation.  1469 

embezzlement  of  estate,  citation, 

disobedience  to 1460 

embezzlement  of  estate,  compel- 
ling disclosure  by  imprisonment  1460 
embezzlement  of  estate,  damages 

double 1460 

embezzlement  of  estate,  letters, 

before 1468 

embezzlement  of  estate,  penalty . .  1460 
executors  and  administrators,  ab- 
sconding, etc 1630 

executors  and  administrators,  ac- 
counts, etc 1612-1638 

executors  and  administrators,  ac- 
count of  receipts  and  disburse- 
ments, and  claims  allowed 1622 

executors  and  administrators,  ac- 
count after  authority  revoked . .  1629 
executors  and  administrators,  ac- 
count within  thirty  days  after 

notice  to  creditors 1628 

executors  and  administrators,  ac- 
count, attachment  for  disobey- 
ing citation 1627 

executors  and  administrators,  ac- 
count, final 1652 

executors  and  administrators,  ac- 
count, final,  neglect  to  render. .  1663 


Skotios 
Estates  of  deceased  persons — Cont'd, 

executors  and  administrators,  ac- 
count, hearing 1636 

executors  and  ^ministrators,  ac- 
count, objections  to 1626,  1636 

executors  and  administrators,  ac- 
count, petition  for  citation  for, 
at  third  term. 1623-6 

executors  and  administrators,  ac- 
count, separate,  each  may  keep      1628  n 

executors  and  administrators,  ac- 
count, settlement  of 1633 

executors  and  administrators,  ac- 
count, settlement  conclusive. . .  1637 

executors  and  administrators,  ac- 
count, settlement,  proof  of 
notice 1638 

executors  and  administrators,  ac- 
count, vouchers 1631-2 

executors  and  administrators,  ac- 
tion, only  those  to  whom  letters 
issue  need  be  joined * 1587 

executors  and  administrators,^  ac- 
tions by  and  against,  limitations  363 

executors  and  administrators,  ac- 
tions by  and  against,  generally.      1681-4 

executors  and  administrators,  acts 
valid  till  revoked 1428 

executors  and  administrators,  al- 
lowances, etc 1616  n 

executors  and  administrators,  au- 
thority, territorial  limits  of . . . .  1913 

executors  and  administrators, 
bond  of  former  executor,  etc., 
action  by,  on 1686 

executors  and  administrators, 
charged  with  all  estate 1613 

executors  and  administrators, 
claims,  must  not  purchase 1617 

executors  and  administrators,  co- 
adjutor disqualified,  power 1426 

executors  and  administrators,  com- 
missions    1QJI6 

executors  and  administrators,  com-  *" 

pensation,  etc 1616, 1618 

executors  and  administrators,  com- 
pounding debts. 1588 

executors  and  administrators,  con- 
tempt, removal  for 1721 

executors  and    administrators,  (  1509 

costs  allowed \      1616  n 

executors  and  administrators, 
counsel  may  employ 1616  n 

executors  and  administrators,  debt 
not  discharged  by  appointment 
as  executor 1447 

executors  and  administrators, 
debts  uncollected  without  fault  1616 

executors  and  administrators,  dt 
facto  administrator  .^ 1366  n 

executors  and  administrators,  de 
son  tort 1428 

executors  and  administrators,  dis- 
charge final 1697 

executors  and  administrators,  dis- 
charge, further  letters  may  be 
issued  after 1698 

executors  and  administrators, 
executor  de  son  tort 1428  n 

executors  and  administrators, 
executor  of  executor 1363 

executors  and  administrators,  ex- 
penses necessary 1616  n 


bond  of 1586 

executors  and  adniinUtrator?, 
fraudulent  conveyance  by  tea- 
tator 1589-1991 

executors  and  administrators, 
funds,  investment  of,  U.  H.  or 
Cal.  securities 1640  n 

executors  and  administralors. 
Kuardian,  also,  cannot  act  for 
infant,  etc 1539  n 

eiecutorsandadmin  iBtrutors,  hei  rs, 
rights  against 1452 

executors  and  administrators,  in- 
competent, what  to  be  done. . .  1426 

executors  and  administrators, 
judgment  against 1504 

executors  and  adniinUtrators,  lia- 
bility personally 1612,  1649 

and  profit  of  estate .' 1614 

execulotBandadmiuistratois,  mar- 
riage of  adminixtratrix 1352,  1370 

execulorsandadminigtrators,  mar- 
riage of  executrix 1352 

executors   and   administrator)),  I       1571-3 
misconduct  on  sale |  1576 

executors  and  administrators, 
partncraliip 1585 

executors  and  administrators,  per- 
sonal liability 1612 

executors  and  administrators,  pos- 
session of  estate 1452 

executors  and  administrators,  pos- 
session, to  take. 1581 

executors    and  administratoni,  j       1355  n 
powers,  etc j      1367  n 

executors     and      odministrstoiB, 

proRt  and  loss  of  estate 1614 

executors  and  administrators,  pur- 
chase by,  fmudulent 1576 

executors  and  administrators, 
qualify,  must,  before  any 
power 1355  n 

executors  and  administrators,  real 
estate  to  be  delivered  to  hciis 
after  ten  niontlu 1453 

executors  and  administrators, 
resignation. 1427 

executors  and  administrators, 
revoking  authority  for  not  ac- 
counting   1630 

executors     and     administrators, 

some  only,  acl«  of,  valid 1355 

executors  and  administrators, 
sue,  may,  for  death 377 

executors  and  administrators, 
sue,  may,  without  beneficiary. .  369 

executors  and  adminiatrators, 
suspension  of. 1436-1440 

executora  and  administrators, 
territorial  limits  of  authority..  1913 

family  allowance,  apparel,  etc, . ,  1464 

family  allowance,  apportion nieut 

between  widow  and  children. . ,  14GS-1470 

family  allowauee,   exempt  from 

execution,  property 1465 

family  allowance,  extra 146<i 

family  allowance,  genemlly 14(15 

family  alloivance,  homestead 1464-5 

family  allowance,  preference .  1467 
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family   allowance,   summary  ad- 
ministration under  $3000. 1469 

family  allowance,  wife  and  child 

to  have  $1500  estate 1469 

fraudulent    conveyances   by  de- 
ceased    1589 

guardian,  see  "Guardian." 

heits,  advancements  to. 1686 

heirs,  contest  all  matters,  right  to  1636 

heirs,  real  estate,  entitled  to  pos- 
session at  end  of  ten  months. . ,  1453 
heirs,  rights  gainst  executors,etc.       1452-3 
homestead,  appraiser's  report. . . .       1477-8 
homestead,  assignees  of  owners  of, 

have  all  their  powers  and  rights  1485 

homestead,  costs 1485 

homestead,  generally j  |J^{^ 

homestead,  liens  on,  solvent  estate 

to  pay 1475 

homestead,  recording  decree 1486,1719 

homestead,  setting  off i       14^-* 

interested  person,  who  is 1635  n 

inventory,    etc.,    appraiser's  ap- 
pointment, fees,  etc. 1444 

inventory,  appraiser's  oath 1445 

inventory,  appraisement  unneces- 
sary if  all  estate  money 1446 

inventory,    debt    discharged    by 

will  to  be  included 1448 

inventory,  debt  due  by  executor.  1446 

inventory,  form  of 1445 

inventory,   homestead  to  be  in- 
cluded   1443 

inventory,  moneys  must  be  in- 
cluded in 1446 

inventory,  oath  to 1449 

inventory,     property    discovered 

afterwards. 1451 

inventory,  revocation  of  letters  for 

notfiling 1450 

investment,   funds  in   U,    S.    or 

Cal.  securities 1640 

judge,  disqualification  of 170,  1430 

jurisdiction,  probate  court 97, 1^94-5 

issues 1716 

legacies,  property  how  resorted  to 

to  pay 1668  n 

Mexican  law,  asto fl4n 

new  trials 1714 

oath,  executors,  administrators. .  1387 

parties  claiming,  are  incompetent 

witnesses 1880 

partition  of  real  estate,  etc 1675-1686 

partnership,   survivor  entitled  to 

settle  up  business. 1585 

payment     of    debts,    designated 

property 1560 

pavment  of  debts,  estate  is  sub- 
ject to i.-iea 

payment  of  debts,  order  of 1643 

iiavnient  of  debts,  will,  provision 

in,  for,  effect  of 1560" 

payment  of  debts,  will,  provision 

insiiilicient 1SC3 

person  interested,  who  is 1635  n 

practice,  rules  of 1713 

probate,  chambers,  judge  at,  may 

grout 176,  1305 
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probate,  conclusive  after  one  year  1333 

(  1307 

probate  contest \  1312-1318 

(1327-1333 

probate  contest,  answer 1312 

probate  contest,  appeal 1314 

probate  contest,  certificate  of  will 

proved 1317 

probate  contest,  demurrer 1312 

probate  contest,  pounds  to  be  filed  1312 

probate  contest,  judgment 1314 

probate  contest,  jury 1313 

probate  contest,  none 1308 

probate  contest,  recording  will  and 

proof 1318 

probate  contest,  trial 1313 

probate  contest,  verdict 1314 

probate  contest,  witnesses'  testi- 
mony good  as  evidence  for  the 

future 1316 

probate  contest,  witnesses,  who  to 

be  examined 1315 

probate  court,  jurisdiction 97, 1294-5 

probate,  effect  of,  on  administra- 
tion   1423  n 

probate,  hearing 1306 

probate   letters,    administrator's, 

with  will  annexed 1360, 1356 

probate    letters,    durante   minore 

(State 1354 

probate    letters,   executors,   etc., 

who  competent 1350 

probate  letters,  form  of -j  ,^09 

probate  letters,  further,  after  final 
discharge,  if    further  property 

discovered 1698 

probate  letters,  issue,  to  whom. . .  1349 
probate  letters,  objections  to  grant- 

'  ing  to  be  filed 1351 

probate  letters,  seal  necessary .  . .  152 
probate  letters,  transcript  of  min- 
utes equivalent  to 1429 

probate  letters,  petition  for 1299-1300 

probate  letters,   renunciation  by 

executor,  constructive 1301 

probate,  revoking,  citation  to  per- 
sons interested 1328 

probate,  revoking,  costs 1332 

probate,  revoking,  hearing 1329-1330 

probate,  revoking,  judgment ....  1330 
probate,  revoking,  judgment,  ef- 
fect of 1331 

probate,  revoking,  tinie  allowed. .  1327 

probate,  where  granted 1294-5 

probate  will,  citation  to  produce.  1302 

probate  will,  foreign 1322-4 

probate  will,  holograph 1309 

probate  will,  lost,  etc.,  certifying, 

recording  and  granting  letters.  1340 
probate  will,  lost,  etc.,  existence, 
must  have  been  in,  at  time  of 

death 1339 

probate  will,  lost,  etc.,  proof  of.  1338 
probate  will,  lost,  etc.,  restraining 
acts  of  executors  of  other  will, 

etc 1341 

probate  will,  nuncupative,  contest 

as  to 1346 

probate  will,  nuncupative,   proof 

of 1344-6 


Section 
Estates  of  deceased  persons — Cont'd. 

probate  will,  nuncupative,  require- 
ments on  nroof  or 1345 

probate  will,  to  be  delivered  to 

court 1298 

public  administrator ^ 1726-1743 

publication,  how  made 1705 

real  estate,  specific  performance 

of  testator's  contracts 1597-1607 

recording  order  is  notice,  etc 1705 

sale,  account  to  be  returned 1575 

sale,  debts,  estate  all  chargeable 

with 1516 

sale,  executor,  etc.,  must  not  be 

fmrchaser 1576 

e,  fraud 1572, 1576 

sale,  limitations  of  actions  for  va- 
cating   1573-4 

sale,  misconduct  of  executor,  etc.  1571 

sale,  mines,  etc 1529 

sale,  mines,  order  of  sale 1532 

sale,   mines,   order  of  sale,   pro- 
ceedings subsequent  to 1533 

sale,  mines,  order  to  show  cause.  1531 
sales,  mines,  order  to  show  cause, 
publication  of  description  of  es- 
tate    1712 

sale,  mines,  petition |  ^^^^»  J^^^ 

sale,  order,  necessary  when 1517 

sale,  personalty,  choses  in  action.  1524 
sale,  personalty,  on  petition  for 

sale  of  realty 1639 

sale,  personalty,  order 1525 

sale,  personalty,  partnership  in- 
terests   1524 

sale,  personalty,  petition 1523 

sale,  personalty,  perishables,  ete.  1522 

sale,  personaltv,  sale,  conduct  of.  1526 

sale,  petition  for 1518, 1519 

sale,  power,  sale  under 1561 

sale,  purchaser  must  not  be  exec- 
utor, etc 1576 

sale,  realty,  biddings,  opening. . .  1552 

sale,  realt}^  confirmation 1554, 1556 

sale,  realty,  conveyances 1555 

sale,  realty,  county,  must  be  with- 
in   1548 

sale,  realty,  credit  on 1551 

sale,  realty,  credit  on,  mortgagee 

purchaser 1551  n 

sale,   realty,   debts,  contribution 

among  legatees,  etc 1564 

sale,  realty,  debts,  estate  sulnect 

to 1563 

sale,  realty,  debts,  where  will  pro- 
vides for 1560 

sale,  realty,  debts  where  will  pro- 
vision insufficient 1562 

sale,  realty,  description,  publica- 
tion of 1712 

sale,  realty,  hearing. 1540 

sale,  realty,  land  contracted  for 

by  deceased 1565-8 

sale,  realty,  lien  on  land 1569-1570 

sale,  realty,  mortg%ed  land 1569-1570 

sale,  realty,  neglect  to  apply  for.  1545 

sale,  realty,  new  bid 1552  n 

sale,  realty,  notice  to  be  given . . .  1547-9 
sale,  realty,  objections  to,  may  be 

filed 1553 

sale,  realty,  order  of  sale 1542-5 

sale,  realty,  order  to  show  cause.  1538-9 
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sale,   realty,    pprsgnnl    pnipcrty, 
order  for  Hnle  of,  on  nnplicatiou 

for 163!) 

ule,  realty,  petition  for. i  "''^'  }^^^ 

aale,  realty,  petition  for,  jurisdic- 

lional  facta Ifi37  n 

sole,  really,  postponomeot  of,  no- 
tice, etc 1557-8 

sole,  realty,  power  of  tnle 15G1  n 

snle,  realty,  ]irivate,  bids 1549 

sale,  reoltv,  private,  coaBrmation 

of :... 1S50 

sale,  realty,  private,  how  made.  .1544,  1549 

Bftlc,  realty,  public  or  private 1544 

sale,  realty,  purchaser,  substitu- 
tion of 15Mn 

sale,  realty,  reHale 1552 

sale,  realtV,  return  by  executor. .  1552 

sale,  realtv,  trust  for  sale 1561  n 

sale,  realty,  when  to  be  sold 1536 

sale,  realty,  witnesses,  examina- 
tion of 1641 

sale,  recording  order  confirming. .  1719 

sale,  trust  for,  sale  under. 1561  n 

stranger  dying,  notice  to  public 

administrator 1728 

aumtnaiT   admin  istnition    of   es- 
tates letw  than  ¥3000. 1460 

taxes,  to  be  paid  on  distribntion,  1669 
testamentary  document  to  be  de- 
livered to  court 1298 

transfer  of  proceedings 1430-3 

trials 1717 

widow's  limits  over  property 1464  n 

wife,  eslal«  under  $1500  to  go  to 

her  and  children 1469 

will,  citation  to  produce 1302 

will,  delivered  to  conrt,  to  be. . . .  1208 

will,  foreign,  Slina  copy. 1323 

will,  foreign,  hoarine 1324 

will,  foreipi,  teoording. 1322 

will,  found  aft«r  ndniintBtration 

rnted 1423-5 

nuncupative 1344-6 

will^  where  proved 1294-5 

witnesses,  claimants  are  incompe- 
tent   1880 

Bstoppel: 

eenerally 1M8, 1962 

infants,  etTect  ou 1962  n 

landlord  and  tenant 1962 

policy,  receipt  of  premium— "Re- 
citals"   1962 n 

■  "standing  by" 1962 

enreties  Iwund  by, 1912 

Brldence: 

accord  and  Hatisfaction 426  n 

account,  credit  in,  efTcct  of. p.  602  1870n 

account,  stated .p.  155  426n 

account,  where  items  of,  refused, 

not  to  be  given  in  evidence. . . .  454 
acknowledged    documents,    evi- 
dence  _.  1951 

acknowledged   documents,   certi- 
fied copies  of 1051 

act,  part  of,  in,  all  may  be  put  in,  iSM 

acquiescence, ailmission,  when.. .  1845 n 

acquiescence,  presumption  as  to.  1963 
administmtion,  entry  in  miuules 

conclusive 1376 


Evidence — Conlhiu'il. 
adniiniatrution,   letters  of,   tmn- 

scri|]t  of  minutes  equivalent  to  1429 
adininifltrator,  etc,  actions  by  and 

adjust " 42Gn,43Tn 

admissible,  what  is 1870  &'  n 

admissibility  ot,  is  for  court 2101 

adniJHsion 1845 

admission,  adultery,  of,  not  suf- 
ficient alone  in  divorce 2079 

admission,  agents IS4Sn 

admission,  denials,  elTect  on 437  n 

Bdmjssion,  entries  in  books 1046 

admiasion,    facta  admitted  need 

not  be  proved 1869  n 

admLssion,  fraud,  party  to lR43n 

admission,  master  of  veesel 1848  n 

admission,  oSer  to  compromise  is 

not 2078 

admission,  partner. ._ 1848  n 

admission,  predecessors  in  title. .  1849 
admission,  relation  between  par- 
ties,  1848-1863 

admimion,  res  ge8tD9  part  of 1S50 

admiasion.  silence 1845 

admission,  trial  may  be  proved  on  1S70 
ndniisBion,  writing,  cxocnlion  ot.  1942 
adultery,  confessiun  alone  insuf- 
ficient in  divorce 2079 

adultery,  presumed  from  married 
man  entering  house  of  prostita- 

tion,  "other  presumptions". ..  19e3n 

affidavit,  defined 2003 

affidavit,  what  is  deiiosed  to  in. . .  2009  n 

affidavit,  when  may  be  used 2009-201 1 

affidavit,  who  may  take 2012-2015 

Bfiirmntion 2093-7 

affirmation,  form  of 2097 

affirmation,  or  oath,  necessary . . .  1846 
affirmative  allegations    mnst   be 

proved 1869. 1981 

agreeuietit,  parol,  when  invalid. .  1973 

olcolde's  books  and  granta. . . . .  |  '^j'^jg 

allegations,  admitted  need  not  be 

proved 1869  n 

allcgntinas,  material  only  to   be 

proved ISCT 

allegations,  to  be  proved  by  each 

partj' 186B 

alteration   of   writing,    producer 

must  explain 1983 

answer  is  evidence  against  de- 
fendant    446  n 

answer  not  evidence  for  defeudant 

11  602  1870  n 

art,  books  of 1936 

assignment,  effect  of ,  etc 368  n 

bnnknipt,   assignee  of,  in  action 

bv p.  165  426ti 

bibtes,  familv,  etc.. 1S70 

bill     of   exclian;^,     indorsement 

where  presumed  made 1963 

board,  entry  by,  prima  facie 1920,  1926 

books,  evidence 1  ^^^'  j^ 

books,  official,  entries  in 1920 

books,  presumption  as  to  contents 

o! 1963 

books,  public,  entries  in 1920 

breach  of  contract. p.  156  426  n 

burden  of  proof lysi 
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burial-ground,  preBumption  as  to .  1963 
carrier,  rules  of,   strict  proof  of 

notice  of,  required p.  602  1870 

certainty  to  establish  fact 1826 

certificate  of  copy,  writing,  what 

it  must  state 1923 

certificate  of  purchase  or  location 

proves  what 1925 

character  of    witness    or    party, 

good 2053 

charters,  construction  of. 1859  n 

charts 1936 

claim  and  delivery,  "replevin". . 

p.  167  426  n 
claim  on  deceased's  estate,  estop- 
pel, *'  probate,"  etc 1908  n 

conclusive,  what  is 1837,  1978 

condition,  legal,  of  person,  estoppel  1908  n 

condition  precedent 457 

confession,  adultery,  effect  of  in 

divorce 2079 

consequence,    presumption    that 

person  intended  ordinary,  of  uct  1963 

consideration  in  contracts^,  .p.  156  426 n 
conspiracy,  acts  or  declarations  of 
conspirator    ma^    be     proved 

against  co-conspirator. 1870 

construction,  descriptioi^s  gener- 
ally    2077n 

-  construction,  descriptions  in  con- 
veyances   2077 

construction,    differently    under- 
stood b^  different  parties. 1864 

construction,  geueraf  acceptation 

of  terms  to  be  adopted 1861-5 

construction,  instruments 1858-9 

construction,  is  for  court *    2102 

construction,  local  signification  of 

terms 1861  n 

construction,     statutes,     instru- 
ments, etc 1858-1866 

contract p.  166  426  n 

contract,  breach  of p.  156  426  n 

contract,   complete,    when  some 

only  sign 1856  n 

contract,  construction  of 1859  n 

contract,  written p.  156  426  n 

contract,   vary,    parol     evidence 

cannot  be  admitted  to \  ^qqq  ^ 

conversation,  part  of  in  evidence, 

all  may  be  put  in 1854 

conversion,  "trover" p.  169  426 n 

corporation p.  157  426  n 

corporation p.  201  437  n 

corporation,  proof  of  existence  of . . 

p.  602  1870  n 
corporation,  status,  etc.,  cannot 
be  collaterally  inquired  into . . 

p.  157  426  n 

corroborative 1839 

counter-claim 438-440 

credibility,  collateral  inquiry  as  to  1868 

credibility,  determination  of 1847 

credibility,  impeaching 1879 

credit,  representations  as  to,  must 

be  in  writing 1974 

cross-complaint 442 

cross-examination 2045,  2048 

cumulative,  what  is 1838 

^^^^"^ I  8nbd!^12 


ZMdence — Contim 

'damages 

damages,  proof  c 
date,  presumed  t 
death,  presumpti 
declarations,  ag€ 
declarations,  fra 
declarations,  huf 
declarations,  int4 
declarations, 

proves 

declarations,  ma 
declarations,  pai 
declarations,  pe<j 
declarations,  pre 
declarations,  pro 
declarations,  res 
declarations,  wil 
dence  to  prove 
age 

deed,  constructio 

deed,  vary,  paro 

be  admitted  tc 
rfe/acto officer. . 
defendant,  must 

definitions  of 

degrees  of 

denvery,  imports 

liveree 

demand 

demonstration,  n 
deposition,  amen 

lect  on 

deposition,  certii 

sioner 

deposition,  defin 
deposition,  genei 
deposition,  notice 
deposition,  objec 
deposition,  postp 

tor 

deposition,  ques 

must  be  in  fori 
deposition,  sistei 
deposition,    stat 

taken 

deposition,   8tat< 

may  be  taken . 
deposition,    stat 

taken 

deposition,   stati 

may  be  taken . 

deposition,  whei 

descriptions,  gei 

tion 

detainer,  unlawf 
detinue — "reple 
direct,  what  it  is 
disputed  facts  \ 

trial 

divorce 

divorce,    confess 

alone  not  suffi 

divorce,  marriag 

effect  of,  jury  to 

ejectment 

ejectment 

engravings,  etc. 

entries  in  booke 
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errors  and  defects  disregarded  . . .  475 
escape,  mitigation  of  damages . . . 

p.  89  262  n 
establii^hed  by  law,  whatever  is, 

is  j  udicially  recognized *  1875 

estoppel 1908, 1962 

estoppel,  matter  adjudged 1908, 1911 

estoppel,  parties  to 1910 

estoppel,  "  standing  by  " 1902 

estoppel,  sureties,  bound  by 1912 

examination,  cross 2045,  2048 

examination,  direct 2046-7 

examination,  oral  defined, 2005 

exceptions p.  282  646  n 

executor,  administrator p.  155  426  n 

executor p.  201  437  n 

exempt  property,  evidence  m  ac- 
tion to  recover  value p.  602  1870  A 

expert,  evidence  of p.  600  1870  n 

fact,  questions  of,  are  for  jury  . . .  2101 
facts    which  may  be  proved  on 

trial 1870 

ferocious  animals, p.  160  426  n 

flags,  judiciaUy  recognized. 1875 

forcible  detainer  in p.  603  1870  n 

ill72 
1870  n 

foreign  law  presumed  same  as  law 

of  tliis  state 1963 

franchise p.  161  426  n 

fraud p.  161  426  n 

fraud p.  202  437  n 

fraud 1870  n 

frauds,  statute  of,  '*  contract "... 

p.  156  426  n 
frauds,  statute  of,  agreement  not 

to  be  performed  within  one  year,  1973 
frauds,  statute  of,  goods,  sale  of, 

!^200 1973 

frauds,  statute  of,  guarantee 1973 

frauds,  statute  of,  land,  transfer 

of 1971 

frauds,  statute  of,  lease 1971 

frauds,  statute  of,  marriage,  prom- 
ise in  consideration  of 1973 

frauds,  statute  of,  implied  trust. .  1972 

imnlied 1972 

frauds,  statute  of,  will 1972 

frauds,   statute   of,   writing  exi- 

dence  to  vary 1856  n 

gold  coin,  etc 667 

goods  sold,  price  of  drinks  exceed- 
ing $5  irrecoverable p.  161  426  n 

heirs  or  representatives,  action  by, 

for  causing  death 377  n 

higher,  is   presumed   adverse  if 

Tower  produced 1963 

historical  books 1936 

linsband  and  wife,  parties 370-1 

identity    presumed     from    same 

name 1963 


impeaching  witness , 


I 


2049 
2051-2 

indebitatus  assumpsit p.  161        426  n 

indemnity,  where  given  for  lost 

instrument p.  162        426  n 

indirect,  what  is 1832, 1957  * 

indispensable,  what  is 1836,  1967 

indorsement,  proof  of p.  603       1870  n 

inference 1958 

inference,  when  it  arises 1960 
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innocence  presumed 1963 

instrument,  construction  of 1858-9 

instrument,  executed  how 1933 

instructions,  general,  on  evidence, 

for  jurj' 2061 

insurance,  fire,  conditions 426  n 

intent,  unlawful,  presumed,  from 

unlawful  act 1963 

interpreter 1884 

inteiT)reter  of  writings 1863 

issue,  facts  in  evidence,  as  to . . . 

p.  601  1870  n 

judge,  witness,  may  be 1883 

judgment,  action  on p.  162  426  n 

judgment,  action  to  set  aside. . . 

p.  163  426  n 

judgment  estoppel,  under 1908 

judgment,  foreign p.  202  437  n 

judgment,  foreign,  collateral,  at- 
tack on 1908 n 

judgment-roll,  foreign,  must  con- 
tain statement  of  cause  of  ac- 
tion    1906  n 

judicial  evidence 1823 

judicial  notice 1827, 1875 

juror,  witness  may  be 1883 

jury,  general  remarks  on  evidence 

for , 2061 

i'ustification. p.  202  437  n 

:inds  of. 1827 

knowledge  of  court 1875 

knowledge,  judicial 1875 

knowledge,  judicial,  court  to  de- 
clare jury  to  acK^pt 2102 

knowleage,  personal,  witness  must 

testify  from 1845 

law,  foreign  country,  how  proved.  1900-2 

law  of,  binding  on  all  tribunals  . .  2103 

law,  organic,  what  is 1897 

law,  questions  of,  for  court 2102 

law,  sister  state,  of,  how  proved. .  1900-2 

law,  statutes,  what  are 1897 

law,  unwritten 1899 

law,  written,  what  is 1896-7 

law,  written  or  unwritten 1895 

leading  questions 2046 

legitimacy,  declarations  of  test- 
ator in  will  are  competent  evi- 
dence of  his  children 1853  n 

legitimacy,  presumption 1962, 1963 

lessor  ana  lessee p.  163  426  u 

lex  loci  contractus 1857 

{4151 
18"0n 

life,  ordinary  course  of,  presumed  1963 

limitations  p.  203  ]  437^^^ 

location,    certificate    of,    proves 

what 1925 

malicious  prosecution.,  .pp.  163,  j  .«-,  " 

203.  603  \  ^1%  I 

maps 1936 

marriage,  declaration  of  testator 

in  wUl  are  evidences  of  his 1853  n 

marriage,  presumption  as  to 1963 

marriage,  proof  in  divorce,  .p.  367  827  n 

master  and  servant p.  163  426  n 

master  and  servant p.  203  437  n 

master  and  servant,   ''work  and 

labor," 1870  n 

material  objects 1954 


mistake,  writing  evidence  to  vary 
■uouR.v  liail  and  received. .  .p.   1(13 

money  paid p.  164 

money  paid  to  a  person  prommed 


money,  spedfied  kind  ot . . 


"Recit- 


morlguge  genorally. 

itiort},iigor,   estoppel  on, 

ols." _. 

nnture,  laws  of,  judicially  recog- 

natura,  ordinary  couree   of,   pre- 

Bunied. 

Bcf^tive  allegations,  when  must 

be  proved 

ncj^ntive  allegations,  n-hen  to  be 

proved. 

negligence pp.  165,  603  | 

non-assumpnit p.  203 

notice,  of. p.  603 

cording  to  ordinary  acceptation 
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oath,  eta,  administration | 

oath,  form  of 2094-6 

oath,  necessajy. I84G 

ofler 2074,  2016 

offer,  equivalent  to  puymenL 2074 

oiTer     to     compromise,      admits 

nothing 2078 

of^cent,  entries  by  prima  facie. .  .1920,  1926 
oBieial  acta,  public  and  private, 

ure  Jndicially  recognized 1S7S 

uBidal  documents,  proof  of 1918 

oiniasionB,    as   evidence    agi ' 

party 

---'—'—'   supplying  on  trial 


1S70 


A  anal,  c 

prcBumption 

parent.action  for  injury  or  death 

of  minor  child  by 

port,  of  aut,  declaration,  conver- 

-"*'""  '"  evidence,  all  may  be 


partial 

pftrti^  catiipped,  who  are. 

partition 

partnership,  fictitioua  names,  etc 
partnership,  presumption  ua  to. .. 
partnershiii,    repntatiou,    com-  I 

mon,  will  not  prove. ] 

patent,   U.  H.,  effect  of,  "Itecit- 


1864 

1834 
1910 
752-3 
426  n 
10fi3 
1848  n 
1870  n 


bIb." 


patent,  U.  S.,  proved  how. 

paymoDt p.  20! 

perj  ury,  two  wilne»>es  rcqniBite  . 

perpetuating  testimony 

jicrsonal  projwrty,  ownership  of. 
phonogiuphic    rajHiTter's     notes, 

tmnscnpf,  [uima  facie 

pltiiiititr,  allegntiuns  to  be  proved 

i>y 
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policy,  premit 
top,,ef."I{e 
portraits,  etc. 
poBsesaion  imj^ 
]>uii«i»8(iry  act: 
prestftption.. 
presumption  . 
presumption,  I 
presumption,  i 
presumption,  t 
by,  "Standi 
presumption, 

presumption, 

preauniplion,  • 

not  binding 

preHUinption, 

pretiuinption, 

presumption, 

presumption,  ( 

presumption,  ( 

presumption,  C 

"  Other  esto 

presumption, 

presnmptioli,  i 
presuiiiption, 

escence 

presumption, 

contents  of, 
presumption,  ■ 

ground 

presumption, 

qucncc  of  BC 
presumption,  ■ 

nance  of  thi 
presumjition,  i 

eration  from 
prcHuniption,  i 

clerk's  entri. 

of,  "Other  I 
prcKumption,  i 

treaHury,  mi 

of   county, 

presumption, 

presumpUon, 
of  business, 

presumption,  • 
of  nature,  m 
dinary  

presumption,  ■ 
drawee  acqu 
er'a  writing, 

prcauiuption, 
rorrect 

presumption,  d 
person  not  hi 
y-'ars 

presumption, 
priority  of. . 

presumption,  d 

p™,m„,.|i™  i 
of  private  tr 
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prcKu  nipt  inn.  disputnlilu,  fire  com- 
paiiy  records,  "  Utlier  presump- 
tions."  1963  n 

presumption,  disputable,  forei^ 
court,  etc.,  avting  within  juriD- 
diction •     19C3 

ptCHUiiiption,  diBpatnble,  foreign 
lawa  arc  same  ax  laws  of  tliia 
Btate 1963n 

prcsninption,  dispu  table,  geii- 
emlly i9S3 

preHuinption,  disputable,  higher 
evidence  is  udvetM,  if  lower 
produced I9fi3 

presliliiption,  disputable,  identity  19G3 

presumption,  disputable.  itidorKe- 

mentof  note,  etc.,  where  made.  1063 

presumption,  disputable,  inno- 
cence   19C3 

presumption,    disputublc.    issue, 

all  ninttcrs  in.  pawied  upon 1963 

preHum]itinn,  disputable,  law  baa 

been  obeyed ,  1963 

presuinptiun,   disputable,    legiti- 

maey 1963 

presuinptiun,  disputable,    letterg 

mailed 1963 

presumption,  dispatable,  mar- 
riage    1963 

{tresuinption,  disputable,  money 
paid  to  a  person  wasdue  to  Irim.  1963 

presumption,  disputable,  nc^li- 
genve  from  accident  by  carrier, 
'■  Uther  presum)>li<ins  '■ 1963  n 

|vesuinption,  disfintable,  non- 
coiicluuve  judicial  record  cor- 
rect    1963 

presumption,  disputable,  notarial 
protest,  "Otherpresumptions."      1963  n 

presu motion,  disputable,  obliga- 
tion delivered  up  paid I9G3 

preHumption,  dts|>utable,  official 
duty  duly  performe<l 1963 

preMUiuiition,     disputable,    other 

ones 1963n 

presumption,  disputable,  partner- 
ship   1963 

presumptiiin,  disputable,  posses- 
sion imports  owncrsbip 1963 

preHuuiption,  disputable,  printer, 
etc.,  affidavit  of,  "Otlier  pre- 
sumptions"        1963  n 

presumption,    disputable,   public 

officer  de  facto,  appointment  of.  1963 

presumption,  disputable,  regi- 
mental records,  "Otbcr  pre- 
sumptions"...         IBCSn 

presumption,     dispitable,     rent, 

hi<t  receipt  for 1963 

prcsiimi)tioii,  disputable,  sberilTa 

return 262n 

preniimption,    disputable,   sliort- 

liand  notes 270 

presumption,  disputable,  stock, 
sales  of  for  delinquent  asscss- 
mcntH,  "Utiicr  presumptions."       1963  d 

presumption,  d  input  able,  sup- 
pressed evidence  adverse 1963 

presumption,  disputable,  trtistee, 
bare,   luts   conveyed   to  cestui 

qui  trust 19C3 

presiiniption,  disputable,  unlaw- 
ful intent 1963 


EvldBDC*—  Conlin  atd. 
presumption,  disputable,  writing 

thirty  years  old 1063 

preaunipliiiii,     disputable,     jury 

must  find  according  to IWil 

prima  fmie lt«3 

prima  facie, boards,  entrie^by...l93D,  llh.>r> 

prima  facie,  charts 1936 

prima    facie,   decedent's  entries, 

when 1946 

prima  facie,  historical  boobs. IQSfi 

prima  fai'ie.  Justice's  docket 912 

prima  facie,  maps 1!>3G 

prima  f.icic,  oRiccni,  entries  by  . .  1920, 1926 

prima  facie,  orders  not  final,  arc.  1U(I9 
prima  facie,  patent,  state,   "  Ite- 

citals". 1962  n 

prima  facie,  phonographic  report- 
er's notes,  transcript  of 270 

prima  facie,   presumption,  what 

is 1959 

prima  facie,  sherilTs  return. p.  89  262  u 
prima  facie,  third  person,  oliliga- 
tion  of,  cvidctice  against  him  is 

evidence  against  iiariy IRAl 

privileged  communicatiuns 1X.S1 

prolate,  contest  in. 1315 

probate  court,  orders  of,  estoppel.  190S  n 
prol  «te,  letters  testa  me  ii  la  ry.  tiii  ii  - 

ntcK  equivalent  to  transcript  of.  1429 

pro  miss<irj- note pp.  167,291 !  t,-" 

promi»<ory  note,  indorsement  of, 

locality 'presumed 1963 

pn>of,  burden  of IStiO  n 

proof,  order  of 607,2042 

proof,  rebutting 607  n 

pnwf,  what  is lS2-t 

protest  of  notary,  prima  facie — 

"Other  presumptions" l^GSn 

publication,  proof^of  by  affidavit. 201 0-20 11 
purchase,    ccrtilicate    of,    proves 

what 1925 

quieting  title,  to  land 738,739 

quieting  title,  to  nioiiev  or  obliga- 
tion   10,-in 

quitclaim  deed,  cOect,  "liccitaU"  19<>2n 

real  iiropcrty,  transfer  of J97I-2 

recalling  witness 2tK'iO 

receipt,  payor  entitled  to 2075 

receipt,  written,  may  be  cuutts- 

dictcd  by  parol  evidence lS-%  a 

retitals,  effect  of li>t;2  n 

.recognizance p.  11)7  426  n 

reciird,  estoppel  when 1!K18 

record,  judicial  foreign 1906,  l9lo 

recoril,  judicial,  foreign  admiraltv  1914 
record,   judicial,   copy  when  aJ- 

niissibJe 1907 

record,  judicial,  jurisdiction,  want 

of,  ertect 1916-1917 

record,    judicial,    non-conciiisire 

presumed  correct 1963 

record,  judicial,  papers  need  not 

be  fastened  together 1(K)4  n 

record,  judicial,  state,  sister,  ef- 
fect of .....; 1913 

record,  judicial,  state,  justice  of 

peace  of  sister. 1921-2 

rcconl.  judicial,  stale  of  this,  or 

other,  or  U.  S..  how  proved...  1905 

record,  judicial,  what 1991 


>** 


Index. 


691 


SXCTZOR 

IMdenoe^Continued. 
record,  public,  of  private  writing, 

proved,  how 1919 

record,  removal  of,  not  allowed 

except  by  order. 1950 

redeem,  suit  to p.  335  726  n 

re-examination , 2050 

refreshing  memory 2047 

relevant,  must  be 1868 

relevant,  what  is 1870 

replevin p.  167  426  n 

res  gestie,  declarations  as  toT 1850 

representations  as  to  credit  not 

oinding  if  not  written 1974 

reputation,  common p.  601  1870  n 

return,  sherlfTs,  is  prima  facie. . . 

p.  89  262  n 

riot,  da^iage  caused  by. . .  .p.  167  426 n 

satisfactorv,  what  is 1835 

ftp   ' 

science,  books  of 1936 

seal  of  court,  etc.,  judicially  rec- 
ognized    1875 

eeal,  makes  no  difference  in  writ- 
ings   1932, 1934 

seal,  private 1931 

seal,  public 1931 

seal,  what 1930 

secondary,  what  ia 1830 

seduction 374-5 

sheriff p.  168  426  n 

sheriff,  * '  Justifiaition  " ....  p.  202  437  n 
sheriff's  return  presumed  correct. 

p.  89  262  n 

shorthand  notes  presumed  correct  270 

signatures,  judicially  recognized.  1875 

461 
1870  n 

specific  performance p.  168  426  n 

status,   estoppel,    ''Legal   condi- 
tion," etc 1908  n 

statutes,    "continued  in  force," 

p.  594  1859  n 

statutes,  constitutionality  of.  p.  593  1859  n 

statutes,  construction  of 1858-9 

stilt  utes,   derogation  of  common 

law  in 4  n,  1859  n 

statutes,  directory p.  594  1859  n 

statutes,  discussions,   in  legisla- 
ture, not  means  of  construction 

p.  594  1859  n 

statutes,  errors  in p.  594  1859  n 

statutes,  expressio  unius. .  .p.  594  1859  n 

statutes,  forfeiture p.  594  1859  n 

statutes,  grant,  legislative,  .p.  594  1859  n 

statutes,  new  trials  granting,  p.  594  1859  n 
statutes,  notice,  constructive,  etc. 

p.  594  1859  n 

statutes,  penal 4  n 

statutes,  private 1898 

statutes,  public 1898 

statutes,  recitals  in,  effect  of 1903 

statutes,  remedial p.  594  1859  n 

statutes,  re{)ealing,  etc 18n 

statutes,  two  interpretations,  ca- 
pable of 1866 

stock,  sold  for  delinquent  assess- 
ment, action  to  recover 341 

strike  out,  motion  to p.  282  646  n 

BubiKBna J1985-1997 

subscriptions 1870 

suppressed,  presumed  adverse. . .  1963 


slander  in p.  605  ] 


426  n 
1870  n 


426  n 
1870  n 
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survivorship,  presumptions  as  to.  1963 
taxes,  compulsion,  "Money  had 

and  received" p.  163  426  u 

tenahts  in  common. pp.  168, 204  j  ^^ 

tenants,  waste  by 732 

tender 2074,  2076 

tender,  objections  to,  not  speci- 
fied, waived 2076 

testimony,  modes  of  taking 2002 

testimony,   when  clerk  to    take 

down 1051 

transaction,  part  in  evidence,  all 

may  be  proved 1854 

treason,  two  witnesses  required.  1968 

trespass pp.  169,  605  ] 

trover p.  169  426  n 

trust,  enforcement  of p.  170  426  n 

trustee,  bare,   presumed  to  have 

conveyed  to  cestui  que  trust. . .  1963 

undue  influence p.  204  437  n 

unlawful  detainer 1870  n 

usage pp.  170,  601  | 

use  and  occupation p.  170  426  n 

vendor's  lien p.  170  426  n 

vessels,    steamers,    etc.,    actions 

against 813 

verification  of  pleadings 446 

wages,  *'  Contract" p.  166  426  n 

waiver  of  tort,  "  Contract". p.  156  426  n 

warranty : p.  170  426  n 

warranty    deed,   effect  of,   "Re- 
citals''^   1962  n 

waste 732 

water,  "compelling"  flow  of... 

p.  170  426  n 

will,  construction  of. p.  596  1859  n 

will,  lost,  two  witnesses  required  1968 

will,  requirements  of,  as 1969 

will,  witness  to,  may  prove  sanity 

of  testator ,p.  601  1870  n 

will,   written,    parol    evidence  j  1856 

cannot  be  given  to  vary J  1860  n 

witness,  accomplice 2061  n 

witness,  answer,  must 2065 

M'itness,  arrest  of 2067,  2070 

witness,   attendance  under  sub- 
poena    1991 

witness,  character  of. 2053 

witness,  child 1880 

witness,  competent,  who  is 1879-1880 

witness,  concealed 1988 

witness,  contradicting  party 'sown.  2049  n 
witness,  credibility,  facts  tending 

to  show,  may  be  proved 1870 

witness,  deceased,  previous  testi- 
mony may  be  given  in  evidence.  1870 

witness,  defined 1878 

( 1209-1210 

witness,  disobedience i  1991-2 

(  2065 
witness,    eundo,  morando,    tt  re- 

deundo 2067 

witness,  every  one  (except,  etc) 

may  be 1879-1880 

witness,  examination  of 2045 . 

witness,  exclusion  of,  from  court- 
room   2043 
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witness,  experts 1870 

witness,  /alsus  in  uno,  etc 2061  n 

witness,  good  character  of,  et<J . . .  2053 

12049 
2051-2 

witness,  incompetent,  child  under 
ten 

witness,  incompetent,  parties 
against  estate  of  deceased 

witness,  incompetent,  unsound 
mind,  persons  of 

witness,  incompetent,  who  is 

witness,  interpreter 

witness,  interrogation,  mode  of.. 


1880 

1880 

1880 
1880 
1884 
2044 
1883 


Av^itness,  ^iidge  or  juror  may  be. . . 
witness,  jurisdiction  out  of,  pre- 
vious testimony  may  be  given 

in  evidence 1870 

witness,  knowledge,  must  testify 

from  personal 1845 

witness,  leading  (questions 2046 

witness,  one  sutticient,  except,  etc .  1844 
witness,  perjury,  more  than  one. .  1844, 1968 
witness,  present  in  court,  person 

may  be  made 1989 

witness,  prisoner 1995-7 

witness,  privileged 1881 

witness,  attorney 1881 

witness,  clerffyraan 1881 

witness,  husband 1881 

witness,  physician 1881 

witness,  priest 1881 

witness,  public  officer 1881 

witness,  surgeon 1881 

witness,  wife 1881 

witness,  protected  must  be 2066 

witness,  privileged  from  answer- 
ing, when 2065  n 

witness,  recalling. 2050 

witness,  re-examination  of 2050 

witness,  refreshing  memoiy 2047 

witness,  refusal  to  answer 1991 

witness,  residence  out  of  county 

or  30  miles  off,  need  not  attend.  1989 
witness,    San    Francisco    county 
clerk  and  deputies,  law  as  to. . . 

p.  88  262  n 

witness,  subpoena 1985-7 

witness,  subscribing,  denying  or 
forgetting  execution,  it  may  be 

proved  bv  other  evidence 1940-1 

witness,  su'bscribinff,  who  is 1935 

witness,  subpcenaed,  must  attend.  2064 

witness,  subpcenaed,  warrant  for.  1993-4 

witness,  swear  or  affirm,  must. . .  1846 
witness,  testator,  sanity  of,  may 

prove 1870  n 

witness,  treason,   more  than  one 

necessary 1968 

witness,    truth,    presumed    to  \  1847 

speak I  2051-2 

witness,  unable  to  testify,  previous 
testimony  may  be  given  in  evi- 
dence   1870 

witness,  will  lost,  more  than  one 

necessary 1968 

witness,  writing  shown  to,  may  be 

inspected  by  adverse  party 2054 

work    and    labor,    "Master   and 

servant  " p.  163  426  n 

work    and    labor,   **  Master    and 

servant " p.  203  437  n 
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work  and  labor p.  606      1870  n 

writing,  acknowledgment  proves.  1948-1951 

writing,  alteration  in 1982 

writing,  called  for  and  inspected 

neeanot  be  put  in  evidence. . .  1939 

writing,  charters,  construction  of 

p.  594      1859  n 

writing,  comparison 1944 

writing,  construction  of,  descrip- 
tion generally 2077  n 

writing,  conttruction  of,  descrip- 
tion, conveyances  of  real  prop- 
erty   2077 

writing,  construe,  court  must 2102 

writing,  contents,  how  proved. . .  1855 
writing,  contents  of,  when  admis- 
sible   1870 

writing,  contract,  construction  of 

p.  594      1859  n 

writing,    contract    reduced    to  (         1856- 

writing,   no    other    evidence  i       loso  n 

can  be  given  of  it ( 

writing,  custody  of  adverse  party 

in 1938 

writing,  decedent,  entries  by. .. .  1946 

writing,-  deciphering,  experts 1 863 

writing,  deeds,  construction  of. . . 

p.  596       1859  n 
writing,  destroyed,  proving  con- 
tents of 1855 

writing,  entries  copied  from  one 
book  in  another,  when  deemed 

originals 1947 

writing,  entries  generally 1946  n 

writing,  executed,  how 1933 

writing,  execution,  admission  of.  1942 

writing,  execution  how  proved. . .  1940-1945 
writing,  foreign  language,  experts 

may  testify  as  to  meaning 1863 

writing,  fraud,  evidence  to  vary. .       1856  n 
writing,      general      acceptation, 

terms  to  be  construed  by -  1861 

writing,  handwriting,  how  proved      1943-4 
writing,    kinds    of,    public    and 

private 1887 

writing,  lex  loci 1857 

writing,  lost  or  destroyed,  prov- 
ing contents  of 1855 

writing,    mistake,     evidence    to 

vary 1856  n 

writing,  notice  to  produce 1855  n 

writing,  original  must  be  pro- 
duced, when 1937 

writing,  part  in  evidence  all  may 

be  proved 1854 

writing,  printed  parti v 1862 

writing,  private,  public  records  of  1894 

writing,  private,  public  records  of, 

proved  how 1919 

writing,  private,  sealed  and  un- 
sealed, are 1929 

writing,  private,  whole  agreement 

deemed 1856 

writing,  proved  bj'  witness,  must 
be  read  before  his  testimony 
closed , 2055 

il8S8 
1892-1926 

writing,  public,  books,  etc 1920 

writing,  public,  certificate,  what 

it  must  state 1923 

writing,  public,  certified  copies  of 
must  be  supplied 1893 


ETi&oaot—Conlmufd. 

writingR,  public,  classes  of,judiciaI 

records 1B94 

writiugs,  public,  classes  of,  laws  .  1894 

writings,  public,  classes  of,  official 

(locuDients. 1894 

writings,  public,  closges  of,  private 

writings 1894 

writings,  public,  classes  of,  public 

records  of 1894 

-writings,  public,  inspection  of  by 

writings,  pubtici   laws,   statutes. 

writingi,  public,  official  docu- 
ments, proof  of 1918 

writings,  public,  state  or  county*, 
of  HDV,  certified  copy  admis- 
sible   1901 

writing,  seal  makes  nodifference,  1932 

writing,   shown  to  witness,  may 

be  inspected  by  opponent. 2055 

writings,  surrnutiding  cireum- 
Btances  admissible 1860 

writing  thirty  years  old 1945, 1963 

irritiiig,  two  interpretations,  capa- 
ble of 1866 

writing,  undecipherable,  experts 

may  tentify  as  to  meaning 16C3 

■writing,  waiver  of,  may  be  proved 

by  parol 1856n 

Exantfaatloa  of  wltneHM: 

general  rules  of 2042-2054 

Exceptlona: 

abxcnce  of  party,  decision  in 646  n,  647 

certiiicate  of  judge,  on 650u 

deemed  e.'ccepted  to,  what 647 

either  parly  may  take 646 

evidence,  irrelevant  and  incompe- 

formof.... 648 

^ncrally 646-653 

judge  out  of  office  may  settle. . . ,  653 

judgment  after GUI 

judgment -roll,  in 670 

judicial  officer  other  than  judge, 

to  decision  of 653 

nonsuit  not  a  waiver  of. 646  n 

new  trial,  when  necessary  on  mo- 
tion for 658 

record,  exceptions  inust  appear  of  646  n 

referee's  rejKirt,  to 645 

refusal  to  allow,   supreme  court 

repetition  of,  unnecessary  onsame 

poiut  nf  evidence 646  n 

nottlcment,  mode  of 64!),  650 

Bpecific,  must  be. 646  n 

taken,  bow  and  when 64Gn 

'•' p-='''!    5S?: 

book,  execution 683 

choscsiu  action,  levy  on... p.  310         6S8n 
claims  by  third  persons,  indemni- 

contempt '.  1209-1210 

contribution  where  undue  propor- 
tion paid  by  joint  debtor 709 

county,  effect  of  making  new. . . 

p.  306         6S2n 
county,  may  be  issued  into  any . .  687 
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credita,  levy  on 688 

death  of  judgment  creditor,  effect 

of 686 

death  of  judgment  debtor,  effect 

of 686 

debts,  levying  on 688 

debtor  i>i  execution  debtor  may 

pay  sheriff 716 

ejectment,  in 681  n 

enforeing  on  sheriff. p.  309  684  n 

executed,  must  be  and  how 691 

executed,  power  of  sheriff  ceases 

p.  308  682  n 

exemptions. 690 

foreclosure 681  n 

foreclosure,  for  deficit 726 

form  of,  etc 682 

franchise,  levying  on p.  310  C88ji 

generally 681-721 

gold   dnst,   returned  at    current 

goodwill,  levy  on p.  310  GS8  n 

homestead p.  311  688  n 

indemnity  on 689  n 

issue,  may.  after  five  years,except 

on  monev  judgments 685 

isHues  within  five  years  from  en- 

trj-  of  jud)^eut 681 

judgment  satisfied  or  void 

pp.  306,  321  I  681  n 

1  703  n 

iudgmcnt  to  enforce 684 

levy,  effect  on  property 

pp.  310-311  688 
manual   delivery,  property  capa- 
ble of p.  310  688 

money,  specified  kind  of  for 682 

new  trial,  effect  of p.  305  681  n 

partner,  purchasing  under 694  n 

person,  against p.305  681  n,G84 

person,  against  discharge  of  pris- 
oner  1143-1154 

plaintiff,  purchaser  under 700  n 

prisoner,  discharge  of 1143-1154 

proceed,  order  tosheriff  to G9I  n 

proceedings  supplementary  to...  714-721 

property,  liable  to 688 

property,  not  affected  tiU  lery 688 

property  to  be  levied  upon. 682 

real  property 682  n 

real  property  levied  upon,  index- 
ing   S83 

purchaser's  rights. 698-708 

receiver,  in  aid  of 664 

redemption 701-5 

rents  after  sale 707  n 

returnable,  when 683 

reviving (185 

riot,  for  danmges  by p.  167  42«  n 

sale,  absolute,  when,  of  real  es- 
tate    703 

ante,  bids,  etc 695-7 

sale,  certificate  of 699-700 

snle,  deed  of  sheriff 703 

sale,  delinquent  puroliaser. 605-7 

sale,  delivery  under 698-7IKI 

sale,  generally (ilU 

«nle,  notice  of 692-3 

sale,   notice  of,   penalty  for  not 

publishing. 6!)3  n 

sale,  proceedings U94 


r 
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sale,  real  estate,  eviction  of  pur- 
chaser, remedy 

sale,  real  eatjite,  posaesfion,  wheu 
diant'ed  under 

Mile,  real  eatatc,  rentii  after. 

Hale,  redemptEuiier'B 

Bale,  settiDg  uide 

sale,  title    real  property,    when 

sale,  waste,  ilaniagca  for 

anle,  vanle,  reatrainiiig ^ 

Bale,  without  uutice,  penalty. .... 

Kcire  facias  alxdisbed 

setting  BHidc p.  303 

scttiDgotf p.  300 

sheriff,  deed  of p.  321 

sheriir,ueglecting  toproueed.p.  315 
slicrifT,  refuaiuff  to  execute,  daui- 
p.  89 


Bhipa,  acaiui 
Bole  trader'B 


UZACUtOl 

/)      fc-      .  see  Est 


Bole  trader'B  property  . . 
suppIemeiitiLry  to  procei 
surety  paying,  vbrogatiui 

tmrpIuH  mooeya. 

time  for  issuing,  eKtension  of 

venditioni  ex puDos p.  305 

veHseU,  against 

wife's  properly p.  311 

EzACUtora  and  Administrators: 

Estates  ur  UKcic^siiD  Pki 

'''^:^^  ^■'■^'=-' 

"    L.fr..m 

jury,  from 


'm 


dccipliering  characters,  etc 

Keiierally 

lawB  of  foreign  cDUutrj,  proving. 


ifisiie  of,  tried  how 

jury,  judges  of 

pleaded,  must  he p.  1l 

Fathar: 

administratign,  entitled  to 

death,  action  hy,  for 

injury,  nrtiou  by,  for 

|;iiiirclianship,  entitled  to 

8c<lucliun,  ai'tion  by,  for 

aH-omeys' 

habeas  corpus,  none  in.  ..pp  83, 

430 

prepayment  of,  necesBary. . .  p.  i 

Teferees' 

witiiesaes' , 


Forcible  entry,  eto: 

answer,  verifying 

appeal 

appeal,  stay  of  prooecdings 

appearance 

arrest,  order  for 

civil  dxle,  provisions  of. ,  ..p.  449 

complaint 

complaint,  amendment  of 

complaint,  deHcriptiou  of  prem- 

com[llaii]t,  verifying 

county  court  jurisdiction 

county  court  open  always 

daniajjes.  treble 'i 

default,  judgment  by 


defendant,  parties,  .p.  44t!. . 

demand 

demurrer  lo  complaint 

evidence  for  defendant 


1153  n 
-lltH) 
1459 


s'"y>'^»7 Insa-im 

holding  over,  tenants 1161 

judgment  ^y  default. 1169 

juritiiliction  of  county  court 85 

Undlordand  tenant p.  448  1161  n 

laudlurd  and  tenant,  C.   C.   pro- 


landlord   and   tenant,    non-pay- 

nieiit  of  rent 

landlord  and  tenant,  notices 

landlord   and   tenant,   notice'  by 

landlord 

laodlurd  and  tenant,   under-teu- 


]161n 


landlord  and   tenant,   wt 

forfeiture iiui  n 

lessee  of  torifcasor  not  liable IKtO!) 

newuial IITS 

o<'euj)ant,  who  is II  (ill  a 

parties  generally 1 164-5 

possession  of  plaintiff p.  44*  j  il'-^n 


pan  ifTs  rase 

unlawful  Ictainer  defined., 
awful  entry 


Foreclosnre: 

ab  ■cd,  mortgage,  etc.... 

n     talcing p.  327 

a       n  f      when  it  lies. . . , .  p.  338 

a       n   oneonly 

appurl  on  ng  debt p.  328 

nts  gnmont  of  debt,  effect,  .p.  3^ 
alignment  of  land,  effect.. p.  338 


Foreclosnra — Contia  ued. 

asMatsnce,  writ  of 6S2  n 

t      coaii«.-l  fees p.  328  72G  n 

con  liter-claim p.  328  7S<>  a 

defended  mortgagor {l369^1570 

due,  debt  not  nil 728 

entry  by,  mortgagee ;  744  n 

cwtjilc  of  deceased  person 1483, 1500 

etituppel,  eSect  of  mortgage  as,. 

p.  32S  726  n 

exclitsiTe  remedy 726 

execution  ou 6B1 

fixturee 745 

geiiemllv 726-8 

e.i!<reoiu,  etc r..p.  329  72e  n 

honiesteail p.  32S  T2G  a 

hnaband  and  wife p.  329  726  n 

injunction 745 

■installmente,  etc 728 

intereflt,  computing,  etc p.  330  726  n 

iiidgraeiit p,  330  720  n 

judgment,  docketing p.  330  726  n 

judgment,  orders  ancillary  to. . . 

p.  330  726  n 

liena p.  331  726  n 

limilations,  statute  of p.  331  726  n 

lis  iwiidens 409 

murahaling p.  332  726  n 

mortgage  generally p.  332  7215  n 

parties p.  333  726  n 

partners p.  413  726  n 

licrnonaltT,  mortgage  of. . ,  .p.  334  72G  n 

pla™  of  trial 392 

pleading |  ^^  ° 

pleading,  writings 447-9 

plndges  and  liens p.  334  726  n 

pnaaeaaiou,  mortgogce  in. 744 

pr.iver-ot  sale p.  333  726  n 

prinrity p.  335  726  n 

rriloem,  snit'to.' .'.'.'.'.'.'_.'.'.'.' .p.' 335  726  n 
Tuileniptiou  or  execQtion  sale... 

p.  335  726  n 

Btile,  public (i94  n 

eule.  Betting  aside p.  336  726  n 

Bcveral  mortgages  or  debts 728 

surjilus,  after  atlo 727 

tai  title p.  336  726  n 

toiider 907 

vendor's  lien p.  336  72fl  n 

waste 744-6 

Foreign  wrill; 

jiroeecdiiifc^H  on 1322-4 

le^n    respected    than   substance, 

"  Maxims" 4  n 

Fraudulent  trauafsra: 

generally p.  249  542  n 

Ftitura: 

pri,*>ciit  tciiRC  includes 17 

QaniiBhee: 

Oold  ooln,  eto 667  &  n 


Gold  dilat: 

execution,  8< 
turned  at  i 


definition  of.. 

drawing 

duties 

nuinlier,  19  at 
mnel,  filling. 
Penal  Code  rej 

Quardian: 

adminiHirators 
in  probate  p 

appraisement, 
authority,  t«rr 
bund,  action  ol 

bond,  liliug,  ii 

bond,  new,  w! 
bond,  sureties' 
cbambera,  po^t 

debtx,  paymeu 
debts,  recover; 

duties  of 

eX]ienses,  etc . 
emliezuloment 
generally 

generally 

inventorj- 

letters  need  no 

limitation  of  a 

of  property, 

lunatic,  of 

lunatic,  of,  cor 
lunatic,  of,  dui 
luuBtic,  of,  liui 
lunatic,  of,  poi 
lunatic,  of,  rest 
lunatic,  of.  wb 


or,  district 
or,  mother 


nor,  lesiden 
D -resident  o: 


GoBTdlan — Cont  inaed. 

non-resident  of,  appoiDtmeut  of, .  1793 

non-reiiident  of,  boud 1795 

non-resident  of,  powersand  duties  1794 

non-reaideut  of,  property  included.  1796 
non-resident  of,  property,  removal 

of 1797-9 

one,  more  tlian,  may  be  appointed.  ]  807 

p«ill.n.™»„tto {  'J5^ 

petition  for  sale,  contents  of 1781  n 

f  372,  1722 

P— ■>' h??7?Y759 

L 1768-1776 

removal 1801 

resignation 1801 

mleW  J17fi8n,1770 

^'^''y \   1777-1792 

sale,  bond 1788 

Bftle,  costs 1786 

sale,  bearing 1784-5 

talc,  investment  of  moneys 1792 

sale,  jurisdiction 1768  n 

saie,  maintenance  for 1777 

sale,  notlceof 1782-3 

sale,  order  of 1787 

saie,  order  of,  in  force  one  year.  .  1790 

sale,  petition  for 1781 

sale,  proceeds  of 1779 

sale,  proceeds  of,  investment 1780, 1792 

sale,  proceedings  generally 1789 

sale,  real  estate 1778 

sale,  real  estate,  credit 1791 

territorial  limits  of,  authority  of.  1913 
Hab«as  Coipm: 

bail pp.  433-4  1 105  n 

bail,  deposit  in  li^u  of p.  431  1105  n 

constitntional  provisions.,  .p.  430  UOSn 

county  court  jurisdiction 85 

defects  of  form p.  434  1105  n 

deposit  instead  of  luil 1105  n 

directed  to  whom p.  431  1105  n 

district  court,  jurisdiction S7 

fees,  none  to  be  required,  on.   I  262  n 

pp.  88,  430]  1105  n 

generally H05  n 

hearing p.  432  llOBn 

bearing  where p.  435  1105  n 

isBuedbywhom p.  431  j  uOSn 

issued,  may  be,  when j),  430  1105  n 

person    in   custody,   direction   to 

sheriff  to  take  possession  of 

p.  435  1106 n 

refusal  to  grant,  penalty.,  .p.  435  1105  n 

rearrest p.  434  1105  n 

served,  when  and  how. .  -•.  .p.  435  1105  n 

remand p.  434  1105  u 

retnm p.  431  1 105  n 

supreme  ceurt,  jurisdiction 43 

writ,  how  issued  and  served 1 106  n 

Head  Notes,  eto. : 

construction  of  Code,  by 4  n 

HoUdaya: 

generally 10-13 

Homectead;  see  Estates  op  De- 
ceased Persons;  Foeeclos- 
VRE;  Guardian  of  Lunatic 


Idle  Acta: 

not  required  "maums  " 4u 

Impeaehmanta ; 

court  for  trial  of 35-8 

Improrementa : 

eminent  domain,  in 1248  9 

set-oCr,  value  of,  as. 741 

Inconaiatent  statntea: 

code  repeals 18 

IndamnJty: 
notice  by  sheriff  to  sureties,  of 

action  brought  against  him 1055 

Indlotmente: 

generally 85,  106 

Infant; 

f:uardianship  of,  see  GUARDIAN. 

ittbilities  of. 372  n 

Umitations,  effect  on,  of  infancy.  328,  352 

probate,  contest,  time  to 1333 

rights  of 372b 

Inferior  Conrta: 

intendments  as  to  proceedings. . .  67  n 
Injunction: 

abortive 532  n 

answer,  after,  ouly  on  notice. ....  528 

application  for. 1  S^fin 

corporation,  suspcuding  business 

ol.hy 531 

county  judge's  powers 525,  532  n 

court  commissioner  cannot  issue.  259 
court  or  judge  or  county  judge 

may  grant 525 

creditor,  by,  in  action  to  set  aside 

conveyance. p.  340  626  a 

definition  of 525 

dissolving 532-3 

execution,  after,  waste .' 745 

foreclosure,  during,  waste 745 

form  of 525  n 

generally 625-533 

interlocutory,  review  of  order  for.  45n 

irreparable  miury p.  240  52fin 

judgment  at  laWj  after p.  239  526  n 

legislature  restraining. p.  240  526n 

limitation  uot  to  run  when  action 

stayed  by 356 

order  for,  when  made 52G-7 

onler  to  show  cause 530 

promptness  required. p.  239  526  u 

receiver,  when  appointed  on  mo- 
tion for 525n 

restraining  order. 530 

service  of 410u 

sureties,  liability  on  nndertak-  I  529  n 

ing (  941  n 

taxes,  restraining p.  240  526  u 

trespass p.S*l  526  n 

undertaking,  justification,  etc  . . .  529 

vacating 632~3 

waste  during  foreclosure  or  after 

execution 745 

InjUTT; 
child,  to,  father,  mother  or  guard- 
ian may  sue 376 

civil  action  arises  from SS 


"^ 


iDjttry — CorUiaued. 

death,  causiiip. 377 

J'oiiider  ot  claima  for 427 

;in(laof. 27-29 

Inquest: 

jury  of. 19S 

Inoolvenoy: 

connty  court,  jarisdictioR 85 

generally 1822 

laapectlon: 

generally 449,  1000 

real  property,  order  for  survey . . .  14"  " 

records,  citizens  have  the  right  of  I 

refusal,  eCTect  of 

Itutmotlooa  to  Jmy: 

further 

„                                            1  608-9 

generally -j  g^gj 

liolidayB,  etc.,  may  be  given  on. .  134 

Intendments  as  to  proceedings: 

couTiiy  coarts 87 

generally 87  n 

proliute  courts 98 

Inteiest: 

agreement  tor pp.  173-8  42G  n 

compound p.  17G  43<in 

computing. p.  176  42li  a 

contructii,eJi,payable  after  breach 

at  sanie  rate  as  before... p.  175  42Sn 
contractu,  eK,  in  actions  not  ex- 

pontractu p.  175  426  n 

definition  of p.  173  426  n 

foreclosure,  rebate  on 728 

judgments  on p.  176  |  j^g" 

legal p.  175  42fi  n 

loan  imports p.  175  426  n 

rate  upeciSed  deemed  annual. . . . 

p.  175  426  n 

waiver  ot p.  173  426  n 

InterSBted: 

jud^c,  disqualified 170 

Xnteipteter: 

generally 1884 

IntertrentloD; 

generally 3S7 

iiDluiuit,  etc.,  effect  on 581  n 

Iiregularlty: 

new  trial  tor. 657 

Irrelevant  matter: 

striking  out 453 

calendar 593 

deGuitiouof 588 

definition  of,  jasticeB'  courts 878 

fact,  ot,  raiged  how. 690 

fact,  of,  raised  how,  juaticea'  court  880 

fact,  of,  tried  how 502 

fact,  of,  tried  how,  justices'  court  SS3 

jury,  waiver  of 631 

Inry,  waiver  of,  justices'  court , , .  8S.'{ 

aw,  of,  judgment  on 636 

law,  ot,  raised  how 589 


Isane — CotUiii  ued. 
law,  of,  raised  hi 
law,  of,  tried  ho 
law,  ot,  tried  h< 

specinL 

trial,  bringing  o 
trial,  poatponem 


kept  by  sheriffs, 
Joinder;  See  PAR 


uttuniey  must  n 
chambera,  powe 
chumbeiBi  powe 
ctianibera,  powe 
cliatnbcrs,  powei 
county  election, 
court,  holding  ir 
diaqualiSed  wlic 

district,  election 
municipal  crimi 

probate 

probate,  San  Fr. 
residence,  count 
residence,  distri> 
resilience,  proba 
reaideuee,  Suu  1 
residence,  supre 

H  up  run  10  court,  i 

rndement: 


appeal,  effect  ot 

appeal  from 

appearance  attci 


attach  men  t,  dcr 

plied  to  satisi 

attachment  on. 

attachuieut,  liei 

attai^k  on,  collal 
attack  on,  direc 
attorney,  ou  ace 
authentication  ( 

book 

claim  and  delivi 
clerk  cauuut  ren 


Judgment— Con  /  in  wol. 

co^tH,  included  in 1035 

court  always  opcu  fur,  county 89 

Cdurt  uln'aya  oiien  for,  district. . .  78 

court  always  open  for,  supreme. .  4S 

ooni'luBive,  when lOOS 

CDnfetnion,  entering 1134 

eonfcsaion  hy H32-1I34 

couiilcr-claim. GCd 

contempt  for 1222 

coulested  elections 1132 

controversy  without  action  on...  Ii:j9 

cnrrencjMn 667 

death  flher  verdict,  effect  of G69,  1506 

■      deceased  person p.  297  SG4  n 

deed,  setting  aside GG4  a 

default,  by,  assignmout  of 5fi3  a 

default,  by,  entrv  of 685  n 

default,  by,  foruiiile  entry,  etc.. . .  1169 

dofault,  by,  generally 585 

default,  by,  vacating 47>{  n 

defects  to  be  diu^imrded 582  n 

definition  of 577 

demnrrcran 636 

dixmissal,  of 581 

dialrict  courta  mayenter  invaca- 


docket,  inapection 

docket,  ButiRf action,  entry  of 

docket,    transcript    for    another 


...  674 
dollars  and  cents,  money  judg- 
ments must  be  in SSH  a 

ejcL-tmeuC p.  297  664  n 

entry p.  297  664  &  n 

equity,  [lower  over 473  n 

errors  to  Imj  disregarded 475 

escheated  estates 1271 

e«to|>pel IflOS 

.  .p.  297  664  n 


executor,  etc.,  against 

flctitiuuB  names,  amending. . 
fiduciary  capacity,  money  rei 


667 


final 

five  vears,  enforcing  after 6S5 

fureible  entry,  etc 1169,  1174 

foreclosure 726 

foreign 1908  n 

further   consideration,    reserving 

for  argument  on,  etc 665 


473 


inadvertence,  relief 

infnnt,  against srin 

intendments  in  favor  of,  etc 87  n 

interest  on,  etc p.  297    ]  gg^  " 

interest  includeil  in 10;J5 

intervention,  after 387  n 

joint  debtors  not  served,  proceed- 
ing to  nlitain  judgment  againut  039-984 

jufticoa',  appeals  from 974 

justices',  confession  on 889 

justices',  compruiuise,  on  offer  to.  895 

jualices',  c«sta 896 

Justices',  demurrer  on 892 

lu^tiret'.  dismissal  on 890 

,Usli.',.s'.  rliirki.tlin: 899,  900 

jiiih.  -'.  ■■   ■■    -.  i.ijiilling 894 


Judgment— Coaliii  iial- 
legislBture,    power    to    validate, 

^  void p.  297 

lien,  county  boundaries,   altera- 


tieii,  none,  when  death  after  ver- 
dict  

lien,  under p.  30G  ( 

married  wouian -J 


mechanic's  lien . . . 


1194 


mistake  iu p.  297  473.  fi64n 

mudifying,  by  Supreme  Court  . ,  45  n 

money  ofacconnt, p.  298         664  n 

money,  speciticd  kind  of. 667 

money,  had  and  received. 


ay,  of  a 


664  n 


uit  of. . 


p.  298  1 


non  olmtanU  veredicto p.  296         6 

olbcial  bond,  sureties,  against.. . 

parties p.  29S        6 

parlies,  for  or  against  one  or  more 

of  several 8' 

partition 

IMirtnersliip p.  29S        6 

pending  ution,   plaintiff's  right 

ceasing 

plending. 456, 1! 

pleadings,  on 5 

receiver  to  carry  int«  effect 

recitals  in p.  298 

recording  in  another  county 

relief  cannot  exceed  that  demand- 
ed, where  DO  answer 

relief  from 

relief  to  be  granted  by 


replevin 

roll,  corporation,  dissolution  of.. . 
roll,  foreign,  must  contain  state- 
ment of  cause  of  action 

roll,  generally 

satisfaction,  attorney's  power. . .  .21 

sntisfactiun.  striking  out. 

setting  aside  lu  equity 

set-olT.  when p.  298  J  6 


several  patties,  for  or  itgainst  some 

special  proceeding 

Bjiecific,  money,  etc 

supreme  conrt,  reversal,   modifi- 
cation, or  affirmance  by 

sureties'     liability    on,     against 

678-9 
667 

45n 

sureties  on  oJfioial  bond,  ae»'n»'- 

p.  298 

surprise,  relief 

664  u 
473 

usurpation,  for,  of  ofiice. 

vacating,  default pp.  225-228 

S08 
473  n 

Juriadlctlon: 

ncijuircd,  when 4IG 

ctinfesaian  of  Judgmeut 1|J<3 

county  coarta 64-tl 

county  judge 85  n 

ilcmurrer  for  w&nt  of. 430 

distiivl  courts fi7 

diBtritt  courta,  temttirial 54  n 

eminent  duiiiain 1243 

encheated  estalea 12U9 

impcucluueiit,  court  of 35 

iueludcH  ull  meanH  necenaary  to 

caro-  into  effect 187 

insolvency 8.^ 

justices' courta J  "*"e25 

municipal  criminal  court 106 

name,  change  of 1275 

probate  courta 97,  1294-5 

Bupreme  court 42-4 

tniiiaferof  conae 399 

waived,  not,  by  not  raising  objec- 
tion   434 

admonition  to,  in  separation 611 

agree  men  t  of b'lS 

ballot  box 209 

ohallenges 601 

challengos,  ffrounda  tor 603 

challengcH,  for  cause,  trial  of 603 

charge  to 608-9, 2102 

char^re  to,  further. 614 

coiumunication  with 613  n 

delibcrutiona  of Sll-613 

delinitionof 190 

discharge  of 616 

discharge  of,  holidays 134 

^"""8 ■. )  '"-Z 

eminent  domain 124S 

excusing 20),  615 

cxeniptiunH i . . .  200 

excinptionB,  affidavit 202 

fiii'ts.  to  decide 2101 

failure  to  attend 238 

IliidingB,  special 625 

grand,  at  each  term   of    county 

court 241 

grand,  box 209 

grand,  box,  San  Francisco 211 

grand,  definition  of 1 R2 

);mnd,  number  nineteen,  etc  ....  242 

Krand,  reference  to  penal  code... .  243 
holiday,  verdirt  may  l>o  received 
and   iury  discharged,  and  in- 

nt  ructions  given  on 617 

impaneling 241-254 

inquest 195,  235 

inetraclians ,.  60S-9 

instructions,  further, 614 

inBtrni'tiiiiiH,  holidays,  giving  on.  134 

irreyularitv 601,657 

iii^tiro'  nmrts 2.10 

ki'iM.iiij;  together 613 

lcina-i.f 191 

listed,  how 204-8 

list,  to  be  furnished  to  any  one. .  ■  221 

oath 604 

oliedience.  enforcing 238 

papers,  may  take  when  retiring. .  612 

police  courts 230 

piilliug 618 

probate  contest 1313 


Jnry — Continufd. 
qualifications  ni 
question  hig  jun 
regular,  servo  o; 
separation  of. . . 

sickness 

summoning 

taiesmcn 

term,  close  of,  c 

trial,  box 

trial,  box.  San  '. 
trial,  constitntii 
trial,  court  not 
trial,  court  of  re 

trial,  definition 
trial,  number  t\ 

verdict,  affldavi 

verdict,  counter 

verdict,  entry  o 
verdict,  general 

verdict,  informs 
verdict,  sealed, 
verdict,  scpnrati 
venlift,  8|«cial. 
verdict,  siiecific 

"^^^^y-,- 

waiver  of 

waiver  of,  justii 
witnesses,  may 

Jnatloas'  Cotuti: 

ntwence 

udjouniment,  a^ 

adjournment;  j. 
adjournment,  ti 
adjournment,  tl 
adjournment,  n 
al legation B,  ami 
allegations,  ans 

allegations,  fom 
allegntintia.  reql 
amendments,  ac' 
amendments,  <x 
oniendaientH,  ci 
answer,  amende 
answer,  demurr 
niwwer,  form  of 

appeal,  facts  on, 
appeal,  jndgmei 

law  alone 

appeal,  state nie 
npiionl,  slay  of 
appeal,  trannmii 
ap]>eHl,  trial  in  > 
appeal,  underta 
a]i|>earunce,  att> 
appearance,  defi 
appearance,  hoD 
0|ilieH  ranee,  per 
apjienmnce,   w» 

jilriBdiclion.. 

arrest  and  liail, 
arrest  and  bail. 


Index. 


Jtuitloea'  Coutta — Contiaaed. 

uiTCHt  and  bail,  uotitMi  to  plaintiff 

otarreat 864 

arreat  and  bail,  order  for  arrest. .  801 

arrest  and  bail,  undertakiog  on . .  662 

arrest,  where  may  be  executed. . .  649  n 

atlachment,  affidavit  for 538 

attachment,  form  of B63 

attachment,  generally 866-9 

att«chtiient,  order  for 866 

attiichuient,  undertaking  on 667 

attachment,   undertaking   to  re- 
lease or  prevent 868 

attachmeut,  where  may  be  exe- 
cuted   649  n 

attorney,  appearance  by 842 

blank,  muHt  not  be  left  in  process 

except  subpccnas 920 

challenges 885 

claim  and  delivery 870 

Code  C  P.,  provisions  of  applica- 

bleto 926 

commencement  of  action 839 

complaint,  demurrer  to 854 

complaint,  form  of 851-3 

coniplaint,  indorsement  by  court 

of  date,  etc 840 

complaint,  where  to  be  (AeA 632 

complaint,  writing,  annexing  copy 

of; 887 

complaint,  written  must  be 853 

conipromise,  offer  to,  effect 895 

confesiiion  of  judgment,  entry  of.  889,  1135 

constable,  attorney  may  not  act  as.  642 

constable,  serving  Hummons 849 

constitutional  provision,  as  to. .  ■ .  113  n 

contempt,  definition  of 906 

contempt,  docketing,  conviction 

of 910 

contempt,  generally. 1 1309^1^2 

contempt,  pnnishnient 909 

costs  included  in  judgment,  when.  89.'>-6 
ooetB,  prevailing  party  entitled  to  924 
costs,  security  for,  justice  may  re- 
quire   923 

costs,  taxation  of 896 

counter-claim 855 

coiinter-ckim,  omission  to  set  up 

default,  judgment  by 871-2 

demurrer,  answer  to 857 

demurrer,  complaint  to. 854 

demurrer,  proceedings  on 858 

dismissal  of  action. 890 

docket 911-918 

docket,  contents 911 

docket,  ealries  prima  facie  evi- 
dence   912 

docket,  execution  may  be  issued 

on  docket  of  predecessor 916 

docket,  index  to 913 

docket,   vacancy  in   office,    how- 
disposed  of 914-916 

election  of  justices,  etc 113 

execution,  blank  in,  rcndera  void.  920 

execution,  form  of 902 

execution,  issue,  may,  within  Sve 

years.. BOl 

execution,     predecessor,     justice 

may  issue  on  docket  of 916 


JuatloM'  Conits— ConfiHiuJ. 

cxecntinn,  proceedings  in 904 

execution,  proceedings  supple-  J  il4-721 

mentary  to (  905 

execution,  recalling 901  n 

execution,  renewal  of 9U3 

fees,  security  for 923 

garnishment 870 

generally 832-925 

fuardian,  (see  Guardian) 843 

eld  in  town  where  elected 112. 118 

inspection,  order  for. 886 

intendment  as  to  proceedings ....  67  n 

isfluesof  lawandfact 878-882 

judgment,  abstract  of 897 

judgment,  confession  by 889,  1 135 

judgment,  costs  to  include. 896 

judgment,  default  by 871-2 

judgment,  dismissaTof 890 

judgment,  docketing 397-900 

judgment,  entry  of 891-2 

judgment,  form  of 893  ■ 

jitiWifi,!,  lien SOO 

jiiJ^-iiii'iit.  nonsuit  of 890 

jiii[;;ii"^ri(,  recalling 89* 

iiiilf;i]i.-iil,  recording 897-900 

jiul-iji^iii.  remitling  excess 894 

iiiil;;ui<iit,  trial  after 891-2 

jiiri-.|{,-Iiiin 114-117 

jiirinilit'tUin,  remitting  excess  to 

get 8M 

jurisdiction,  want  of  transfer  to 

district  court 838 

i«^ )  itl 

jury,  adjoummentondemandfor,  874 

jury,  chntlenges 885 

jury,  fact,  issue  of,  tried  by 882 

jury,  impaneling £>1 

jury,  waiver  of 683 

lien  judgment 900 

monevs,  collected,  justice  must 

rec5ive..... 931 

non-resident,  jurisdiction. S32 

nonsuit 890 

offer  to  compromise 895 

open  always 118 

place  of  trial 832 

place  of  trial,  change  of 833-838 

pleadings 8j1->S60 

pleadings,  construction  of 851  n 

pleadings,  form  of 851 

pleadings, oral  may  be  except  com- 
plaint   851 

properly,  reai,  no  jurisdiction  aa 

totitloto 838 

publication,  service  by 412-413 

return  of  summons 845 

San   Francisco,  laws  relating  to 

and  rules  of 119  n 

set-off,  "counterclaim,"  supra... 

sheriff's  duties 262 n,  961 

sickness. 923 

slay  of  proceedings  on  appeal 979 

subp<ena 919-920 

subp<ena,  blank,  may  issue 920 

- -ifjustice 917-918 

alias 846-7 

blank,  avoids 920 

date  to  be  docketed...  911 

form  of B4i 

issuing 840 

summons,  service 848-9 


Justices'  Coxuti-ConiiiiiifJ. 

sujiiiiions,  return 845,  849 

sureties,  claim  and  delivery 809 

sureties,  arrest  nud  bail S(i2 

sLirciies,  attachment SG7 

tender 805 

title  to  real  property,  do  juris- 
diction   838 

tranufcr,  nrrest,  in  case  of 863 

transfer,  diHtrict  court  to 838 

transfer,  ^euerully '  832. 

transfer,  justice  biased  or  a  wit- 
ness   832 

transfer  of  cause. 398 

trial,  runinience,  when  to 8T3 

tn'al,  failure  to  appear  at 883-4 

trial,  Using 850 

trial,  postponetnent  of 874-7 

HDilcrtaking,  adjonmiiient,  on. . .  877 

undertaking,  appeal,  on 978 

undertakinii;,  arrest,  oa 8S2 

undertaking,  arrest,  releoije  from, 

on 87G 

undertaking,  attachment,  on. .. ,  807 
untlcrtakin};,  attachmeut,  release 

from,  on _. 8S8 

undertaking,  cloimanddelivery. .  860 

venue 832-7 

venue,  cliango  i>f 833-7, 863 

irritinfT,    genuinenoHS    admitted, 

wheu 887 

JnstificatlOD: 

sheriff  \i\,  under  process 

pp.  90,  202  j  262  n 

1  437  u 
Juatffioatloa  of  auretlea: 

arrest  and  bail 493-4 

attiii-hment 535 

claim  and  delivery 513 

Keiiernlty '. 1067 

liiudeof 495 

Land  department: 

di»triet  court.  Jurisdiction 57  n 

Iiandlord  luid  tenant; 

adverse  posBCHsion 32G 

defendants  may  lie  jnlucd  as. . . .  379 
notioo  of   proceedings  to  be  given 

by  lenanl  tn  Inndlords 379 

untan'fnl  detainer IIGI 

La«r  at  the  case:  * 

generally- -"  store  decisis "  (c)  p.37  45  n 


Iden— Confinuaf. 
nicclianic's,  action 

all 

mechanic's,  alien 

mechanic's,  appea 
mechanic's,  const! 
mechanic's,  dnrati 
mechanic's,  exemj 
cution,  njaterial 
mechanic's,  filing. 
mechanic's,  gener 
mechanic's,  gradii 
nicchanic'a,    iiicui 

mechanic's,  inter 
mechanic's,  labor, 
mechanic's,  matet 
mechanic's,  mater  i 

meclianic's,  now  t: 
mechanic's,  notic' 
avoid  liability. 
mechanic's,  owuei' 
mechanic's,  partit 
Dieciianic'a,  pract 
mechanic's,  priori  I 

mechanic's,  propel 

mechanic's,  reconi 
meclianic's,  sepan . 

mechanic's,  scrvi<  i 
mechanic's,  statei 
mechanic's,  sobcci 

ships,  etc 

wages,  etc,  attac 

wagtia,  etc.,  eslni 

perHons 

wages,  salaries,  ( i 

Limitation: 


abs< 


execution,  sale  on,  of  lease  of  less 

tliau  two  yenni,  absjilute 

Iilbel  and  sJandsT: 

mitigation  of  damogea 

Ecciirity   before   couimeuciug  ac- 
tion           406  n 

Iden: 

assignment  for  benefit  of  credi- 
tors, wages,  etc 120i 

definition  of 1180 

foreclosure  of. 72B  n 

jadmnenl 669-674 

mechanic's,  action  for  debt  may 
be  concurrently  maintained 1 


e  from  stat  ^ 
MP  from  atal  i 

account,  mutual, 
accrual  of  cause  <  I 
acknowledgment  i 
"action,"  meanil  { 

admin  istratiirs. .  ■ 

alien  enemy. 

amuiidnieutof  co  ' 

apjieal,  reversal  i  : 

as!«ult 

osHcssment,  stod 
bail-bond  in  crim  ; 

battery 

constable  agains  . 
continues  to  run  i 

contract,  parol . 
conliibntion 

coroner,  ognin^ 

credits  mutual  . 
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Seotxoh 
lAmitation— Continued. 

supen'iBors,  against 342 

suspension  of  rights  of  action. . . 

p.  105  312n,  346 

tax  collector 341 

tenant  in  common,   under  disa- 
bility   328  n 

three  years 338 

title,  occupation  gives 315  n 

time  in  actions,   not  relating  to 

real  property 335 

trespass. 338 

trover 338 

trustees,  etc p.  105  312  n 

trust  companies 348 

two  years , 339 

United  States,  not  bound  by. .  j  312  n 

p.  106  1  315  u 
vacancy  in  administration,  effect 

.   of 1501 

will,  contesting  probate 1327 

written  instrument,  action  on , . .  337 

Us  pendens: 

generally 

partition  in 


409 
755 


Lost  papers: 

supplying 1045 

Lost  will: 

proving 1338 

Lunatic: 

escheated  estates 1272 

guardian,  see  "Guardian,"  supra. 

limitations,  in  reference  to 328,  352 

summons,  how  served  on 411 

witness,  cannot  be 1880 

Maintenance:                                 ,  2^*5  n 

generally ]  l^^l  ^ 

j  275  n 
1  1021  n 


legality  of. 


Mandamns: 

alternative 1087-8 

alternative,  return  of  answer. . . .  1089 

answer 1090  n 

answer,  dehmrrer  to 1091 

coats , 1095 

dama<]^es 1095 

defined 1084 

demand  necessary 1085  n 

demurrer  to  answer 1090-1091 

directed  to  whom 1085  n 

disol>edience,  penalty 1097 

generally 1085-1097 

generally 1085  n 

hearing,  any  time,  may  be  at 1108 

hearing,  what  may   be  inquired 

into 1090  n 

hearing,  where  no  answer 1094 

issue,  any  time,  may  at 1 108 

issue,  when  it  will  not 1085  n 

is.sue,  when  to". 1086 

jurisdiction  of 57,  1085  n 

jury  trial,  when 1090 

.  .  ,                                         (  1092-3 

new  trial j  1110 

peremptory,  .l 1087-8 

relator,  county  may  be 1085  n 

service  of ". 1096 

supreme  court,  open  always  for. .  48 

trial 1091 

verdict  to  be  transmitted  to  court  109& 


Msurk: 
included  in  signature  or  subscrip- 
tion   


Sectiok 


17 


Marriage: 

abatement 385 

administratrix,  effect  on  author- 
ity of 1370 

breach  of  promise,  private  sittings.  1 25 

escheated  estates 1272 

executrix 1362 

limitations,  affects  how 328,  352 

perpetuating  evidence  of 2084 


1370 


Married  woman: 

administratrix 

executrix * 

party 370-1 

separate  estate 370  n 

sole  trader 1812-1821 

witness  against  husband. . . ; . .  . .  1881 


McuEiculine: 
iiu;ludcs  feminine  and  neuter. . . . 

Material  allegations: 

defined 

only,  need  be  proved 


17 


463 

1867 


Material  objects: 
evidence 1827, 1954 

Mechanics'  liens: 
generally 1183-1199 


Merged: 

civil  and  criminal  remedies,  not. . 

Metes  and  bounds: 
description  of  property  by 

Mining  claims: 

customs,  etc.,  evidence 

probate  sale  of 


32 


455 


748 
1529 


Minority: 
limitations,  effect  on 328,  352 


Misconduct  of  jury: 
new  trial  for 


657 


Misjoinder:  see  Parties,  Complaint. 


Mistake: 
relief  from 473,  1856 

Mob: 

damages  by,  action  for 340 

damages  by,  action  for,  people  to 
sue 367  n 


Modification: 

award  of 

judgment,  by  supreme  court .... 

Month: 
means  calendar  month 


1288 
45  n 

17 


Mortgage: 

absolute  deed  bv 744  n 

estoppel  on— "fiecitals." 1902  n 

generally 726-8  &  n 

possession  under 744  n 

Mother: 

administration  by 1365 

death  of  child,  may  sue  for 376 

guardianship  by 1751 


<, 
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Section 
Mother — Continued. 

injury  of  child,  may  Bue  for 376 

seduction,  may  Bue  for 375 

Monterey: 

Spanish,  proceedings  may  be  in . .  1056 

Motions  and  orders: 

generally 1003-7 

motion,  affidavits  on 1005  n 

motion,  notice  of,  generally 1005 

motion,    notice    oi,   when  to  be 

given 1005 

motion,  what  it  is 1003 

motion,  where  made 1004 

notices,  service,  etc 1010-1017 

order  for  payment  of  motoey,  exe- 
cution on 1007 

order,  service  by  telegraph 1017 

order    to    show   cause    must    be 

served. 1005 

order,  what  it  is 1003 

order,  where  may  be  made 1004 

repeating  motion  prohibited 182-3 

special  proceedings,  in 1064 

transfer  to  another  judge 1006 

Municipal  crimtnal  court: 

generally 104-110 

seal 147 

Name: 

change  of 1275-9 

change  of,  county  clerk  to  make 

returns  to  secretary  of  state  . . .  1279 
change  of,  county  court's  jurisdic- 
tion    1275 

change  of,  petition  for 1276 

change  of,  petition  for  service 1277 

change  of,  petition  for  hearing . . .  1278 

complaint  must  contain 426 

fictitious,  may  be  used 474 

fictitious,  true  must  be  inserted 

when  discovered 474 

summons  to  contain 407 

verdict,  each  juror's  must  be  en- 
tered   ^ 628 

Ne  exeat: 

abolished p.  229  478 

Neglect: 

.    injury  or  death,  action  for 376-7 

Negotiable  Instrument: 

set-oft' 440 

Neuter: 

included  in  masculine 17 

Newly  discovered  evidence: 

new  trial  for 657 

New  matter: 

answer,  may  contain 437 

answer,  in,  deemed  controverted.  462 

New  promise: 

limitation,  cflect  on 360 

New  trial: 

admissions,  contradicting.  ..p.  291  657 n 

afiidavits,  on  motion 659 

affidavits,   on    motion,    must  be 

identilicd p.  294  659  n 

aflidavits,  what  may  be  used  on 

motion ^ p.  286  657  n 


Sxcnov 
New  trial — Continued, 

against  law,  verdict 657 

appeal  as  to p.  32  45  n 

appeal,  efiect  of  order  (on  appeal) 

lor p.  32  45  n 

argument  of  motion p.  294  660  n 

attorney's  absence,  for p.  287  657  n 

certificate,  judge  revoking 061  n 

chambers,  motion  may  be  heard 

at 166,  663 

chance,  jurj'  resorting  to,  for 657 

damages,  excessive 657 

damages,  insuflicient 657 

definition  of 656 

diligence,  prosecuting  with .  p.  294  660  n 

discretion,  abuse  of  . .  pp.  285,  290  657  n 

equity,  case  in.' pp.288,  291  657  n 

equity,  suit  in,  to  obtain. . .  p.  291  657  n 

errors  in  Idw,  for p.  290  657  n 

excepted,   adverse  party  deemed 

to  have 647 

exceptions,  bill  of p.  289  657n,6o9n 

excessive  damages p.  288  657  n 

generaUy p.  290  657  n 

grounds  for 657 

insufficient  damages,  for. .  .p.  288  657  n 
insuflicient  evidence,  bill  of  excep- 
tions   p.  289  657  n 

insuflicient  evidence,  verdict  on . .  657 

intendments pp.  291,  294  657n,659n 

irregularity,  for 657 

judgment  is  vacated  by  order  for.  660  n 

law,  mistakes  as  to,  for. ...  p.  287  657  d 

minutes  of  court,  motion  on 659 

misconduct  of  jury,  for 657 

motion,  county  court  alwavs  open 

for : 89 

motion,   court  may  grant  of  its 

own 661 

motion,  when  nece.Hsary  ...  p.  293  659  n 

motion,  hearing 660 

motion,  mandamus,  in 1(^ 

motion,  notice  of ^ p.  293  659 

motion,  notice  of,  waiver  of.  p.  293  659 
motion,  notice  of,  withdrawal  of. 

p.  293  669 

motion,  papers  required 658 

motion,  premature  determination 

of p.  294  660  n 

motion,  prohibition  in 1105 

motion,  record  on 661 

newly  discovered  evidence,  for. . .  657 

order  for,  efTect  of P-  294  660  n 

8])ecification  of  particulars  .p.  293  659  u 

statement,  on  motion. .  .p.  294    •J  gg|  ^^ 

statute,  granting 1859  n 

surprise  for 657  n 

terms,  order  for  on p.  294    <  ^^^  ^ 

Nonjoinder:  see  Parties. 

Nonsuit: 
defect,  effect  of  defendant  supply- 
ing   581  n 

exceptions,  not  a  waiver  of 646  u 

generally 581 

intervention,  effect  on .... .  r^,  261  581  n 
judgment  on,  not  on  merits  p.  261  581  n 
provisional  remedy,  efTect  on  p.  260  581  n 
specif v  grounds  oi  motion  for,  de- 
fendant must p.  261  581  n 

•  terms,  offering p.  261  581  u 
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Notary: 

deposition,  may  take 

oat  lis,  etc.,  may  administer. 


SXCTIOV 

2031 
2093 


Notice: 

heading,  defective 1046 

motions  and  orders 1003-7 

service  of : 1010-17 

service  of,  mail,  by .  # 1012-1013 

service  of,  non-resident,  on 1015 

Nuisance: 

abatement  of 731  n 

continuing 731  n 

^nerally 731 

jurisdiction,  county  court 85,  731  u 

jurisdiction,  district  court 57  n 

private 731  n 

public 731  n 


Numerals: 

use  of. . . . 


Nuncupative  vrills: 
generally 


i 


Oath: 

administered  by  whom 

administered,  how , 

administrator,  of 

aihrniation,  equivalent  to 

arbitrators  may  administer 

attorney,  of 

executors,  of 

form  of 

includes  atfirmation  and  dcclara 
tion , 


186 


1344-6 


128,  177 

259,  2093 

2094 

1387 

2097 

1284 

278 

1387 

2095-6 

17 


Objections: 

waived  if  not  taken  by  demurrer 
or  answer 

Obligation: 

ariiics  from  contract  or  operation 
of  law 


Oiler  to  compromise : 

admits  nothing 

generally 


434 


26 


2078 
997 


0£Bce: 

hours 262  n 

usurpation  of,  proceedings  as  to. .     803-810 
usurpation  of,  proceedings  as  to, 
new  trial 805  n 

Officers: 
•     ministerial 128,  262 

judicial,  attidavits,  etc.,  taking..  179 

judicial,  contempt,  XM)wer  in  cases 

of 178,  1209 

judicial,  controllingpowerof  courts 
over 

judicial,  de[X)Bition8,  taking 

judicial,  exempt  from  juries 

judicial,  generally 

judicial,  powers,  etc.,  of 


128 
2021 
200 
150 
176 


Official  signature: 
pluralist  olliccholder,  how  to  sign 

p.  89 
Opinion  of  coiurt: 

written,  need  not  be p.  33 

■i5 


Order: 

application  repeated  for  same,  pro- 
hibited  

ex  parte,  made  out  of  court  may 
be  vacated  or  modified,  with  or 
without  notice .' 

inadvertence,  relief  from 

intendments  as  to 

mistake,  relief  from 

motions  and  orders 

neglect,  excusable,  relief  from . . . 

payment  of  money,  for,  execution 

repeated  application  for  same,  pro- 
iiibited 

service  of,  by  sheriff p.  89 

special  proceedings,  in 

surprise,  relief  from 

telegraph,  service  by 

Papers: 

lost,  how  supplied 

service  by  sheriff p.  89 


Particulars: 
obtaining . , 


262  n 
45  u 


gECTIOH 


182-3 


9?r7 

478 
87  n 

473 
1003-7 

473 
1007 

182-3 
262  n 

1064 
473 

1017 


1045 
262  n 


454 


Parties: 

abatement  by  death,  etc 385 

adding 389,  473 

administrator,  action  by  on  bond 
of  Tormer  executor,    etc.,  may 

be  in  his  own  name  alone 1586 

administrator  may  sue   without 

beneficiary 369 

appeal,  adverse  party  on,  who  is.  938 

appeal   bond,  assignee   of   judg- 
ment must  have  assignment  of, 

to  sue  on 368  n 

assignment  of  chose  in  action,  etc    368,  385 

388 

369  n 

384 

367 


association  suing 

attorney-in-fact,  not  a  party 

bankruptcy 

beneficially  interest<5d,  to  sue .... 
beneficiary  need  not  be   joined, 

when 

bills  of  exchange,  parties  may  be 

sued  together 

child,  injury  or  death  of 

common  interest,  one  may  sue  for 

all 

common  source,   holding  under, 

may  join 

coparceners 381,  384 

corporations,  how  to  sue  and  be 

sued 

corporations,  stockholders  in 

counties 

death  of 

death  by  negligence 

death  of  child 

defendants,  aU  persons  interested 

may  be 379,  382 


369 

383 
376 

382 

381 


367  n 

379  n 

367  n 

385 

377 

376 


defendants,  substitution  of, 

designation  of 

different,  suing  in  one  action, 
disability 


ejectment , 


386 
308 
383 
•  '385 

379  n 
380-1 


eminent  domain '  1246 

errors  and  defects  in 367  n 

estopped,  who  are 1908-1910 

executor,  etc.,  action  by,  for  in- 
jury or  death 377 


7(m 


Index, 


Skctzon 
Parties — Vontinued. 
executor  may  sue  without  bene- 
ficiary ^ .^ 369 

executor,  oiilv  those  to  whom  let- 

tei*H  issueil  need  be  joined 1587 

foreclosure,  in 726  n 

forcible  entry,  etc 1164 

generally  .• 367  n 

husband  and  wife ^ 370-1 

^,f     ♦                                              S  372-3 

imams  ••••»'. ••^«<  •«••••-••••■•••  v  -i  *jnn 

injury  of  child ,  376 

interest  in,  when  to  be  joined. . .  380,  382 

interest^  real  pjtrty  in  to  sue 367 

interest,  transfer  of  .^ ■.  385  n 

intcn-ention. 387 

joinder  of p.  193  430  n 

joint  debtors,  proceedmgs  against 
parties  not  served  alter  judg- 
ment  989-994 

joint  teuants 381,  384 

judgment,  assignee  of,  must  have 
an  assignment  o€  appeal  bond 

to  sue  on  it 368  n 

landlord  may  be  made  defendant  379 

lessee,  assignee  of 368  n 

lessor,  assignee  of ^ . .  368  n 

marriage ^  384 

married  woman ^ 370-1 

mechanic's  liens,,  etc ^  1196 

misjoinder  of,,  demurrer  for 430 

•   names  of,  in  complaint. .  ^. ,  426 

names  of,  in  summons 407 

negligence     causing     injury    or 

death 376-7 

nonjoinder  of  demurrer  for 430 

numerous  parties,   one  or   more 

may  sue  or  defend  for  all.  ^ 382 

...                                           I  752,  754 

partitK)n i  '  igj 

partners^  special ,,.... , 378  n 

people,  when  name  of  to  be  used 

p.  123  367  n 
plaintifTs)  all  persons  interested 

may  be. ■.■-:"  378,382 

possession,  joining  persons  in  with 

persons  out  of,  as  defendants . .  380 
promissory  ^ote,  parties  may  be 

sued  together^ ,,. .  383 

quieting  titles  joinder 381 

redeem,  suit  to ^ 346 

refusal  to  join  as  plaintiff , .  382 

riot,  people  to  sue  for  damage  byr  367  n 

seduction 374-5 

separate  property 370 

severally  liaole,  parties  on  writ- 
ten instrument  in  one  action.. .  383 

several  owners  joining 381 

special  proceedings  in 1063 

state,  suits  against 379  n 

statute,  person  authorized  by, may 

sue  withoait  joining  beneficiary  369 

stockholders,  in  corporations ..,.  379 n 

striking  out ......  ^^ 473 

substitution  of  defendant ^  386 

sureties  liable  on  separate  instru- 
ments may  be  sued  in  one  ac- 
tion .-. 383r 

tenants  in  common,  joint  tenants, 
/  coparceners,  owners  in  severalty 

joining  as  plaintiffs ,,.,  381, 384 


ikcnoir 
Parties-  -  Continued. 

trustee  may  sue  without  benefi- 
ciary    36^ 

unknown^  may  be  described   by 

fictitious  names 474 

usurpation  of  office  or  franchise. .  803* 

Partition:, 
abstract   o€    title,    »nd   expense 

thereof 799-800 

answer 758  n,  759 

complaint 753-4 

contingent  interests. 781 

costs 796, 798- 

costs  of  previous  litigation 798 

conveyances 78* 

conveyances,  recording 787 

disbursements,  interest  on 801 

easements.  .^ .* 763  n 

expenses,  apportioning 768' 

generally  .., 752-801 

guardian,  consent  by , 795, 1772 

homestead 764  n 

incumbered  property 77 1 

infant's  shares. ^ .- 793, 1772 

intervention 387 

investments  by  clerk 791 

judgment 766 

ludgment,  enforced  how 68^ 

lien  on  undivided  interest 76^ 

lien-holder,  marshaling  proper- 
ties.   772^ 

lien-holder,  purchaser 786 

lien-liolder,  recorded  rights 754,761-2 

life  or  years,  estate  for,  how  set 

out 770 

life  or  years,  tenant-s*  compensa- 
tion    778-9^ 

lis  pendens  must  be  filed 755 

lunatic's  shares 7^,  1772 

new  trial 759  u 

^^^^r.for j  ^^^ 

partial .  ^ 760 

T.o»fi*«                                            i  367,38^ 

purchasers,  not  referees  or  guard- 
ians    78J 

referee 759n,  761-2 

referee,  report  of  ^ 765 

referee,  report  of,  judgment  there- 
on.   76« 

referee,  single 797 

rights  of  aS  parties  may  be  de- 
termined  , 751^ 

roa<ls 764 

sale 763-4 

sale,  confirmation^ 785- 

salie,  credit,  on  security 777 

sale,  lots 782 

sale,  proceeds,  incumbered  prop- 
erty   '^^zt 

sale,  public,  to  be 775 

sale,  referee's  report  of 784 

sale,  terms  of,  court  to  direct 77^ 

sale,  terms  of,  to  be  published. . .  782 

securities ^ 790 

specific  tract,  conveyance  of,  ef- 
fect of 764_ii 

summons^ 75^ 

summons,  service  by  publication.  757 


.. 


Index, 
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Partition — Continued. 

tenant,  for  years  less  than  ten, 

not  affecteU 767 

tenant,  unknown 780, 788-9 

trial 759  n 

unequal  compensation 792 

I*artner: 

adiuinistrator,  cannot  be 1365 

estiite  of  (Icoeased  person,  rights..  1585 

firm  name,  sued  by 388 

special 378  n 

Pending: 

action  when  deemed , 


Pending  actioa: 

demurrer  on  ground  of. 


1049 
430 

2n 

681 
367  n 
security,  Ao  not  give 529,  1058 

457 


Pending  proceedings: 

code,  effect  on 

People: 

execution  to  be  in  name  of 

name,  when  to  be  used, 


Performance: 

conditions  precedent  in  contract. . 


Person: 

includes  corporation 

Personal  injury: 

daraa^'cs  for pp.  182-3 

"who  may  sue  for. 

Personal  property: 

includes  what 


Phonographic  reporters: 

a])p()intment 

attendance,  personal  required 

compensation 

duties 

evidence,  transcript  of  notes  p^-i/na 

facU; » 

none,  clerk  to  take  down  testi- 
mony   , 

oath 

reix)rt,  prima  facie,  evidence 

quuUtications  testing 

transcript  of  notes  prima  facie  evi- 
dence   


Perpetuating  testimony: 

mode  of. 

deposition,  effect  of 

deposition,    when    may    be 
duced 


pro- 


Physician: 

juror,  exempt  as 

privileged  communications 


Place  of  trial: 

change  of,  defendants  must  de- 
mand, on  appearing,  with  affi- 
davit   , 

change  of,  exception  deemed 
taken,  when , , . . . . 

change  of,  fees  , . . . , 

change  of,  generally  , . . . , 

change  of,  jurisdiction, 

change  of,  probate  cases 

change  of,  real  estate,  docketing 
and  recording  judgment, 

cli^nge  of,  transmission  of  papers 


17 

426n 
375-7 

17 


269 
273 
271 
209 

270 

1051 
274 
270 
272 

270 


2083-7 
2089 

2088 


200 
1881-2 


396 

647 
399 
397 
399 
397  n 

400 
399 


Place  of  tAB\— Continued, 

change  of,  what  court  to. 

counties,  actions  against  or  be- 
tween  

county,  any,  unless  change  de- 
manded   

defendant's  residence,  generally  . 

depart  from  state,  where  defend- 
ant about  to 

disqualification  of  judge 

foreclosure,  loail 

forfeiture,  action  for,  local 

impartial  trial  impossible. ....... 

local,  when v 

officer,  or  person  aiding  him,  ac- 
tion for  act  done  by  virtue  of 
office , , , , 

partition,  local 

penalty,  action  for,  local 

prebalNS  proceedings,  transfer  of  \ 

real  property,  injuries  to  local. . . 
real    property,     mandamus     for 

slieriiF's  deed  not  local.. . ,  ^ . . . . 
real  propert}^  recovery  of,  etc., 

local ". 

reside,  generally  where  defendants 
residence  out  of  stjite  or  unknown 
riot,  action  for  damages  by,  local 

witnesf^es,  preponderance  of * 

wrong  county,  action  brought  in . 
wrong  name,  remedy  is  motion  to 

change,  not  demurrer » . 

Pleadings: 

account p.  213 

allegations,  material 

allegations,  not  denied,  admitted. 

allowetl,  what 

alternative  averments  must  not 
be  pleaded,  "Argument". p.  154 


amendment,  etc, 


answer,  see  "Answer,"  mipra 

argument  must  not  be  pleaded . . 

p.  154 

board,  determination  of 

conclusions  of  law  not  to  be) 
pleaded,  "Ultimate  facts,"}- 
"Argument" pp.  152,  154) 

conditions  precedent,  i)erformance 
of......'. 

complaint,  amended  answer  to. . . 

complaint,  see  "Complaint." 

construction  against  pleader 

construction  to  be  Iilx}ral 

counter-claim,      see     "  Counter- 
claim,'* aujrra, 

cross-complaint,  see  "Cross-com- 
plaint,   supra. 

damages,  see  *^ Damages".. p.  170 

damages,  denial  of p.  200 

dates p.  154 

defects  disregarded 

definition  of 

demurrer,      see      "  Demurrer," 
sujyra 

determination  of  court  Q|J>oard. . 

discovery,  must  not  be  framed  for 

pp.  152,  153 

duly,    meaning    of,     "Ultimate 
facts" p.  152 


Ssonov 

398 

394 

396 
395 

3^ 

397  n 

392 

393 

397  n 

392-3 


393 
392 
393 

•     397 
1431-3 

392 

39211 

392 

395 

395 

392  n 

397  n 

397  n 

392  n 

454 

4C2-3 

462 

422 

426  n 

128,  432 
472-3 

437 

426  n 
456 

426  n 


457 
432 

452  n 

452 


426  n 

437  n 

426  n 

475 

420 

430,443 
456 

426  n 

426  n 


708 
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Pleadings — Continued, 

facts,  all  must  be  alleged,  .p.  152 

facts,  isHuable,  only,  to  be  pleaded 

p.  152 

facts,  material,  only,  must  oc  al- 
lej,^ed .p.  152 

facts,  ultimate  not  probative,  not 

conclusions  of  law  to  be  pleaded 

^  p.  152 

•    fictitious  names , 

filing 

forms  of 

forms  of,  justices'  courts 

forms  of,  police  courts 

generally p.  151 

beading  defective 

irrelevant  matter,  striking  out. . . 

items,  need  not  l)e  pleaded 

joinder  of  causes  of  action 

joint    debtors,    after   judgment, 

S'  roceedings 
gment,  bow  pleaded 

ludgment-roli,  part,  if 

law,  matters  of,  must  not  be 
pleaded 

lil)el  and  slander 

limitations  of,  statute, how  pleaded 

lorit,  how  supplied 

material  allegutions  not  contro- 
verted, admitted 

multifariousness,  "  Joinder  of 
causes  of  action" 

name,  fictitious 

objections  to,  when  Avaivcd 

old  systems  abolished p.  151 

jKirticulars 

particular  cases,  in p.  155 

parties,  names  of p.  151 

real  property,  conditions  prece- 
dent, conveyance. 

real  property,  description , 

redundant  matter,  striking  out . . 

relief 

separately  stated,  causes  of  ac- 
tion must  be 

separately  stated,  defenses  must 

service 

sham,  striking  out 

signature  to 

slander  and  libel 

statute,  private,  how  pleaded 

striking  out,  as  sham',  irrelevant 
or  redundant 

striking  out,  chaml^ers,  cannot  be 
ordered  at 

striking  out,  notice  of  motion  for, 
form  of p.  213 

supplemental 

time,  certainty  of,  *'  Dates" .  p.  154 

variance 

verification .^ 

w^ritton  instruments,  inspection  re- 
fused  

written  instruments,  setting  forth. 

Plural: 

includes  singular 

Points  and  authorities: 

filing  on  appeal p.  65 

Police  Court: 

actions  in . .»., 

county  coprt,  appealed  to . , 


SxcnoH 
426  n 
426  n 
426  n 


426 
474 
465 
421 
851-860 
961 

426  n 
1046 

453 
454 

427  n 

993 

456 
670 

426  n 
460-i 

458 
1045 

462 

427  n 
474 
434 

426  n 

454 

426  n 

426  n 

457 

455 

453 

426  n 

427 

441 
465 
453 
446 
460-1 
459 

453 


453  n 

464 

426  n 

469-471 

446-9 

449 
447-9 

17 

129  n 


929-933 
86 


Police  Court— Continued. 

organization 

seal 


Skotxox 

121 

147 


Postponement : 

costs  may  be  imposed 

forcible  entry,  etc 

mandamus  on 

trial 

trial,  justice's  court 

trial,  commission,  return  of 

refusal  to  postpone  trial,  review- 
able only  on  exceptions 

Pow^er  of  court: 

amendment 

contempt. 1209-1222 

oaths,  administration  of 12$ 

obedience,  compelling 128 

officers,  etc.,  controlling 128 

order  enforcing 128 

process  controlling 128 

witnesses,  coercing ''^ 


1029 
1173 
101)0 
59.V6 
874-6 
2027 

595  n 
128 


128 


Present: 
includes  future 


Presumptions : 
evidence,  see  **  Evidence,"  supra, 
records,  etc,  in  favor  of 


Priest: 

privileged  communication 

Printing: 
included  in  writing 

Prison: 
sherifTs 


Private  sittings: 
in  certain  cases . 


17 


87  n 


1S81 


17 


262  n 


125 


Privileged  oonmiunicationa: 
genemlly 


18S1 

167, 1305 
1808 

96 


Probate  judge:  , 

chambers,  power  at ■! 

San  Francisco 

Proceedings  supplementary  to  ezecntion: 
generally 714-721 

Process: 

abbreviations 186 

coroner  and  sheriff  parties,  how 

sen-ed p.  90  2G2  n 

inadvertence,  relief  from ^    473 

language  to  be  used  in 185, 1056 

mistake,  relief  from ^73 

mode  of,   any  suitable,  may  be 

adopted  to  carry  ou t  j  urisdiction-  187 
neglect,  excusable;  surprise,  etc., 

relief  from ^'^ 

production  of   by  officer  on  de- 
mand   26211 

sheriff  a  party,  how  served .  .p.  90  262  n 

service  by  sheriff p.  89  26-  n 

Prohibition,  writ  of: 

affidavits,  contents  of 1 1??,; 

generally 1102-inO 

hearing,  may  be  at  any  time. .  . .         lj|^ 
issue,  may  at  any  time '**'° 


Property: 
includes  real  and  personal, 


17 


Index. 


Qualifioatlon  of  Bureties: 
generally 


Questions: 

fact,  of,  for  jury. 
law,  of,  for  court. 


SZCTXON 

1056 


2101 
2102 


Quieting  title: 

alienation  pending  suit 747 

costs  on  disclaimer 739 

defendants,  joinder  of 379 

disclaimer 739 

generally— land 73S-740 


^eueraUy — money,  etc 

improvements,  set-off  for 

injunction 

inspection,  sur\'ey,  etc.,  of  prop 

erty 

money,  etc.,  to 


1050 
741 
526 


parties  to  action 


742-3 

1050 

2 

381 

738 

pleading  generally 426  n,  437  n 

survey,  order  for 742-3 

title,  plaintiff's  terminating,  dur- 
ing suit '  740 


(  37: 

}     379-38 
( 430  n,  7a 


Quo  'Warranto: 
abolished 


Real  property: 

attached,  how 

execution  against 

foreclosure 

included  in  property 

means  lands,  tenements  and  here- 
ditaments   

partition 

Receiver: 

accounts 

appointment 

attorney  for  party  cannot  be 

counsel,  may  employ 

county  judge,  power  to  appoint. . 

disfjualified,  wno  is 

duties 

escheated  estates  in 

foreclosure,  in  suit  for. .  .* 

generally 

mterested  person  cannot  be 

judgment,  appointment  after  .... 

oath  of 

party  cannot  be 

powers  of 

undertaking  for  damages 

undertaking  of 

Record: 

appeal,  on,  supreme  court  will  not 
go  outside p.  33 

copy,  requires  seal  of  court  to  au- 
thenticate it 

evidence,  as,  see  **  Evidence," 
supra. 

removed,  may  be  only  by  order. . . 

Redeem: 

limitations  as  to  suit  to 

suit  to p.  335 

Redemption: 
execution  sale,  on 


802 


542 

684-688 

726 

17 

17 
752-801 


568  n 

304,  564 

566 

568  n 

564  n 
566 

668  n 

1270 

564 

564  n 
566 

564  n 
567 
666 
568 
566 
567 


45  n 
152 

1950 


346-7 
726  n 


701-7 


Reference: 

account 

attorney,  of  acci 

compulsory 

consent,  bv 

findings,  effect  < 
findings,  except 
judgment  on,  iss 
oath,  referee  ne* 
objection  to  refc 
objection  to  rcfe 
objection  to  refc 

of 

partition,  in . . . 
referees,   numbi 

tions 

referees,   three; 

two  may  act . 
referring  back . . 

report 

report,  account, 
stipulation  for. . 
trial 

Register  of  actio 
clerk  to  keep. . . 

Rehearing: 

supreme  court, 

Relief: 
averments  necc 

claim  for 

damages,  see  **' 

and 

forfeiture. ..... 

kinds  of 

spec i lie  and  pre 

tion  of  instriii 
specific  and  pre 

specific  and  pre^ 
specific    ana    p 

tions 

specific  and  prev 

personalty. . . 
speci  fie  and  prev 

realty 

specific  and  pre 

of  contracts,  € 
specific  and  pre' 

of  contracts . . 
specific  and  pn 

of  contracts . . 
too  much,  asked 
what  may  be  gr 

Remedies: 
jiuiicial 


Remittitur: 

supreme  court  j 

Renewing  applic 
for  refused  ordei 

Hepeed: 

by  implication . 

Replevin: 
generally 


Reporters  (phon 
generally 


710 
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Residenoe: 
generally 

Retroactive: 
code,  effect  of 

Return,  sheriff's: 

evidence,  p>'ima  facie p.  89 

execution  under 

generally p.  89 

gold  dust,   how  returned   under 

execution 

summons,  of, 

Reversal: 
supreme  court,  by p.  34 

Review,  vrrit  of: 

appeal 

ap]dication  for 

chambers,  powers  at 

costs 

defined 

dif^cretionary,  to  issue 

form  of ^. 

gei»erally '. 

hearing 

issue  of 

judgment 

judgment-roll 

jurisdiction,  district  court 

jurisdiction,  supreme  court 

nM)ditieation  of  judgment  upon. . . 

new  trial 

practice,  rules  of 

return,  defective,  i)erfecting 

return,  generally 

review,  extent  of 

service  of 

stay  of  proceedings 

when  may  issue  and  be  heard . . . 

Rights: 
accrued,  code  did  not  affect 

Riot: 
limitation,    action    for    damages 

cansed .  by 

people,  action  to  be  in  name  of. . 

Rules: 
district  courts,  decisions  on. p.  G9 

ef!*ect,  when  take 

power  to  make 

supreme  court 

Ban  Diego : 
Spanish,  proceedings  in 

Ban  Francisco: 

justices'  court 

percentage 

San  Luis  Obispo: 
Spanish,  proceedings  in 

Santa  Barbara: 
Spanish,  proceedings  in 

Satisfaction,  entry  of: 

acknowledgment,  attoniey  by 

acknowledgment,  before  whom.. 

Scire  facias: 

abolished 


Bkotion 
198  n 

18  n 


262  n 

683 

262  n 


Sectxob 


688 
415 


45  n 


1110 

1069 

165-6 

1032 

1067 

1068  n 

1070-1 

1068  n 

1075 

1068 

1075 

1077 

57 

43 

1064  n 

1110 

1109 

1075 

1064  &  n 

1074 

1073 

1072 

1108 


8 


340 
367  n 


129  n 
130 
129 

129  n 


1056 


119  n 
1021  n 


1056 
1056 


283,  675 
179 


802 


Seal: 


court,  of 147-152 

defined •] 

execution,  necessAry  on 

executor,   etc.,    appointment    of, 

necessary  for 

guardian,  'etc.,  appointment    of, 

necessary  for 

judicial  notice  of 

private 

probat-e,  certifictite  of,  necessary 

for 

public .' 

record,  copy  of,  necessary  for 

tclegraplied,  how 

writ,  necessary  for 


14,  1930 
1031  n 

682 

152 

152 
1875 
1931 

152 
1931 

152 
1017 

152 


Secretary: 
supreme  court 

Seduction: 

guardian,  action  by 

parent,  action  by 

private  sittings 

woman,  unmarried,  may  sue  for. 


265-6 


375 
375 
125 
374 


Service: 

appearance  equivalent  to 416 

association,  on 388,  411 

attorney  entitled  to  be  serv^ed  for 

party .  i 1014 

Complaint,  copy 410,  527 

corporation,  on 411 

mail,  by 1012-1013 

mandate,  writ  of 1096 

non-resident 1015 

notices  of 1(»1 1 

personal 41 1  n 

prohibition,  writ  of 1096 

proof  of 413  n,  415 

publication  by <  "  - ,  e 

review,  writ  of 1073 

setting  aside 415  n 

several  defendants,  some  served . .  414 

sheriff,  on ^-p.  90  262  n 

summons,  of . , 410-415 

summons,  of,  gives  jurisdiction  .  416 

telegraph,  by 1017 

Shorthand  reporters: 

generally 269-274 


Sheriff: 

court-room,  must  provide 

deputies p.  88 

directions  to,  must  be  wf  itten.  p.  89 

duties p.  89 

escape p.  89 

execution,  indemnity  to,  on 

execution,    refusal    to   execute, 

p.  89 

indemnity,   notice  to  sureties  of 

action    brought    against    him, 

effect  of 

justification  under  process. p.  90  ] 

office  hours p.  90 

offices  at  county  seat p.  90 

party,  coroner  to  act p.  90 

paying  over  money,  neglect. p.  89 


144 

262  n 
262  n 
262  n 
262. 501 
689  n 

262  n 


1055 

262  n 
437  n 

262  n 
262  n 
262  n 
262  n 
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rescue p.  89        262  n 

return  of p.  89  262n,  415 

return  of,  prima  facie  evidence . . 

p.  89        262  n 

service  on p.  90        262  n 

summons,  proof  of  service  by . . . .  415 

sureties,  liability  of,  for  ....  p.  90        262  n 

Ships,  etc.: 

actions  against 

admiralty  practice 

answer,  who  may 

appearance,  who  may  enter 

attachment 

complaint 

constitutionality  of  enactments. . 

execution  and  sale 

execution  sale,  notice  of 

husband  and  wife 

t'urisdictian,  justices*  court 
tens  against 

masters 

owners,  actions  to  be  against,  if 

known 

owners,  unknown 

salvage  

summons,  service,  etc 

wages,  claims  for,  enforcing 

wages,  claims  for,  preferred 


813-827 

813  n 

821 

821 

817-824 

815 

813  n 

824 

827 

813  n 

115,  813  n 

813 

813  n 

814 

814 
813  n 

816 
825-6 

825 


Signature: 

admitted  w^hen 446-9,  887 

includes  mark .      17 

oHicial,  of  pluralist  office-holder. 

p.  89        262  n 

Bingular: 

includes  plural 17 

Sittings: 

public  and  private 124-5 

Slander: 

pleading 460-1 

security  before  commencing  ac- 
tion         406  n 

Sole  trader: 

proceedings 1811-1821 

Spanish  language: 

proceedings  in,  where 185, 1056 

Special  d£unages: 

generally p.  173 

Special  proceedings: 

appeal 

coats 

defendants  in,  who  is 

definition  of 

judgment  in 

jurisdiction,  county  court 

^uri8<liction,  district  court 

juriKdiction,  supreme  court 

motion  in 

new  trial 

order  in 

plaintiff,  who  is 

practice 


426  n 

1110 

1022 

1063 

23 

1064 

85 

67 

44 

1064 

1110 

1064 

1063 

1109 


Stale  claim: 

generally ^  312  n 


Stare  decisia: 

generaUy p.  35 


45n 


State: 

costs 

includes  D.  C.  ai 
officers  of,  suits  i 
officers  of,  do  n 

undertakings, 
people,  name  of, 

suits  against 

undertakings,  se< 

not  give 

Statute: 
conflicting  enact i 
consti  tu  tionality 

construction 

'*  continued  in  fc 
definition  of . . . . 
derogation  of  cor 

directory 

errors  in 

existing  constni 

ions  similar  to, 
exprcssio  unius. . 

forfeiture,  on 

^rant,  legislativ* 
inconsistent  witl 

pealed 

new  trial,  grantii 
notice,  construct 

penal 

probate, how  plea 
recitals  in,  evide 

remedial 

repeal  by  implica 
repealing 

Stipulation: 

generally 

writing,  must  be 

Stockholder  in  o< 
liability  of 

Submission: 
arbitration  to  . . . 
controversy  with 

Subpoena: 

generally 

justice's  court. . . 

Subscribing  witn 
generally 

Subscription: 

includes  mark. . . 

Substance: 

more  respected  th 


ims 


Substantial  justic 
the  rule  

Substitution:       * 
parties  of , 


Successive  actio] 
may  be  brought 

Successor: 
of  justice 
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Index. 


BummonB: 

alias 

amendment 

contents  of 

defendants,    several,    part     only 
served  


ScoTzoir 

408 

473  n 

407 

414 


delay  in  issuing  or  serving 406n,408n 

eminent  domain 1245 

escheated  estates 126U 

forcible  entry,  etc 1167 

form  of 407 

issue,  may,  within  one  year 406 

judgment-roll,  part  of 670 

joint  debtors,  after  iudgment 989-991 

jurisdiction  acquired  by  service. .  416 

lustices'  courts 844-9 

lost,  alisis,  may  issue 408 

partition,  service  in 757 

police  courts,  in i 930 

publication,  service  by 412, 413 

publiciition,  service  by,  mechan- 
ics' liens. 1 191 

return p.  89  -J 

several  defendants,  some  served. . 

service,  admission  of 

service,  appearance  equivalent  to. 

service,  association,  on 

service,  copy,  complaint,  etc 

service,  corporation,  on 

senice,  generallj^ 

service,  give.^*  jurisiliction 

service,  not  personal,  allowing  ap- 
pearance after  judgment 

service,  personal 

serN'ice,  proof  of 

eer\'ice,  publication,  by 

,  return p.  89  ] 

service,  setting  aside 

service,  sevenu  defendants,  serv- 
ice on  some,  eft'ect 

service,  sheriff  by p.  89 

service,  sherifi'  upon p.  90 

ships,  actions  against 

Si)anisli  language 

style  of 

telegraph,  service  by 


Tender: 

costs  after. 


service 


262  n 
410, 415 

414 

415 

416 

411  n 

410-411 

411  n 

411  n 

416 

473 

411  n 

415 

412,413 

262  n 
410,415 

415  n 

414 

262  n 

262  n 

816 

185, 1056 

407  n 

1017 


Supplementary  to  execution,  pro- 
ceedings: 

generally 714-721 

substitute  for  creditor's  bill 

note  before.  714 

Sureties: 

estoppel,  bound  by 1912 

indemnity,  on  notice  by  sheriff  of 

action  against  him,  effect 1055 

liability  on  undertakings 941  n 

liability  inter  se,  settling  by  action  1050 

qualifications  of " 1057 

subrogation  on  payment  of  judg- 
ment    709, 1059 


Surprise: 
amendment  on  arround  of. 


new  trial  for 


Telegraph: 


service  by. 


473 
657 


1017 


generally. 


i 


objections  to,  specifying, 
receipt,  payor  entitled  to 

Tenure: 
offices,  of 


SBcnoa 

103O 

997 

2074-6 

2076 
2075 


6,7 


Terras  of  court: 
adjournment,  absence  of  judge. . .    139,  140 
arrival  of  fresh  term  does  not  stay 

or  discontinue  trial ISS 

county  Courtis table  at  88 

district  courts table  at  58 

district  courts,  duration 76 

failure    of,   proceedings    not    af- 
fected   184 

municipal  criminal  court h-  •  108 

probate  courts table  at  8S 

supreme  court 49 


Territorial  jurisdiction: 
district  courts 


Testify: 
includes  every  mode  of  oral  state- 
ment on  oath 

Thing  in  action: 

assignment  of 

definition  of 


Timber  cutting: 
penal  damages . 


Time: 

computing 

directory,  when 
extension  of 


Titie: 

code,  of 

headnotcs,  etc.,  when  to  be  used 
in  construing  code 

Trespass: 
trees,  cutting,  etc.,  damages  for. . 

Trial: 

abortive 

arguments 

ballot-box 

begin,  who  to 

calendar 

charge  to  iuiy 

conduct  01 

continuance  of 

continuance  of,  costs 

court,  by 

court,  by,  decision  to  be  in  writ- 


ing, 


court,  by,  facts  found  and  conclu- 
sions of  law  to  be  separately 
stated 

court,  by,  findings  of  fact,  waiver 
of 

court,  by,  points  of  law,  how 
presented ! 

cross-complaint 

equity  cases,  of 

fact,  issues  of 

fraud,  by  jury,  should  be 

instructions  to  jury 


54n 


17 


368 
368n 


733 


12 
12  n 
1054 


1,  19 
19 

r33-4 


616 
607  n 

209 
607  n 

593 

eos-9 

G07 

595 

1029 

631 

632 


633 

634 

031  n 
607  n 
592  n 
592 
592  n 
G08-9 


Index. 
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Txial^CorUinued, 

instructions  to  jury,  further 

issues  of  law  and  fact 

jury  absent,  adjourn,  court  may. 

jur^,  admonition  to,  on  separa- 
tion   

jury,  definition  of 

jury,  deliberation  of *. 

jury,  discharged  by  final  adjourn- 
ment   

jury,  drawing 

^ur>',  for 

Jur>%  polling 

jury,  retiring,  may  take  papers. . 

jury,  sickness 

jury,  summoning 

justices'  courts 

new 

numljer  twelve 

omissions,  supplying 

order  of 

place  of 

postponement  of 

■  ]M)Stponement  of,  costs 

proceedings  on note  before 

proof,  order  of 

rebutting  proof 

referee,  by 

referee,  by,  report 

separate 

testimony,  clerk  to  take  down  if 
no  shorthand-writer 

verdict 

verdict,  form  of 

verdict,  informal,  correcting 

verdict,  sealed 

view  by  jury 

Trtuiteo: 

suing  without  beneficiary 

suit,  by  or  against,  costs 

Unoertainty: 
demurrer  for 

Undertaking: 
court  commissioner  may  take. . . . 

generally,  liability,  etr.,  on 

state  or  officer  a  j)arty,  none  re- 
quired   

United  States: 
may  include   D.  0.  and  territo- 
ries   

officers  of,  jurisdiction  over. p.  43 


BBonoH 

614 

592  n 

617 

611 
193 
613 

617 

214-220 

600-4 

618 

612 

615 

225-235 

87a-887 

657-661 

194 

607  n 

607. 

392-400 

595 

1029 

607 

607  n 

607  n 

643  n 

643  n 

607  n 

1051 
624-8 
618 
619 
617 
610 

369 
1031 

430 

259 
941  n 

1058 


17 
57  n 


Usurpation  of  ofiBce  or  franchise: 

answer 803  n 

action  for 803 

arrest  of  defendant 804 

complaint 803  u,  804 

corporaticms,  involuntary  dis.Holu- 

tion 802  n 

damages 807 

generally 802-810 

judgment 805-6,  809 

name  of  i)erson  entitled  to  office 

to  be  Hct  f(»rth  in  complaint 804 

new  trial 805  n 

office,  title  to 803  n 

proof 805  n 

quo  warranto  alwlished 802 

relator,  security  by 810 

scire  facias  abolislied 802 

several  claimants,  rights  of,  may 

be  determined  in  one  action.  .\  808 


Vacancy: 
in  office  of  judge  does  not  affect 
proceedings 

Veuiiance: 
generally 


Venditioni  exponas: 
generally p.  305 

Venue: 
generally 


Verdict: 
generally 


Verification: 
amendment  by,  verifying. p.. .  226 
generally 


Vessels: 
actions  against, 
definition  of. . . 


View: 

jury,  by 


"Waiver: 

jury  trial,  of 

legal   rights    may   be    waived — 

*'Maxinib" 

objections  not  taken  by  demurrer 

or  answer. 

summons  of 


Beotiom 

184 

469-475 

681  n 

392-400 

624-8 


473  n 
446-9 


813-827 
17 


610 

631 
4n 

434 

406 


Waste: 
damages. 


execution,  after 

executors  may  be  restrained, 

foreclosure,  in 

generally 

^lardians,  by 

joint  tenants,  by , 

tenant,  by  

tenant  in  common,  by 


j  426  n,  427 
}    732,  746 

745 
1341 
745 
732-4 
732 
732 
732 
732 


Will: 

construction  of 1859  n 

delivered  to  probate  court,  to  be.  1298 

evidence  of,  what  required 1969 

inchides  codicil 17 

probate  of 1294-1346 

revocation  of 1970 

witness  to,  may  prove  sanity  of 

testator *. . . .  1870  n 


Withdrawal: 
action  of . . . 


Words: 

meaning  of , 


Writ: 

definition  of 

seal  required   

service,  by  sheriff 

service,  by  telegraph. 


Writing: 
execution  of,  setting  forth, 
generally,  see  "  Evidence.' 

includes  printing 

inspection  of 


etc. . 


581  n 


15-17 


17 

152 

262  n 

1017 


446-9 

17 
1000 


I 


>         » 


n 
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